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DECISIONS 


OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(A-54807) 


COMPENSATION—ADMINISTRATIVE PROMOTION—PAY-ROLL 
NOTATIONS 


The first pay roll or voucher on which appear administrative promotions made 
during the fiscal year 1935 should be. cesignated in the remarks column 
0: BI: cotta eesseetaieettidimenciad tise , and, if the facts warrant, the follow- 
Amount on annual basis 
ing administrative certificate should be made thereon: 


It is hereby certified that sufficient savings are now available on an 

annual basis under the appropriation 
Title and symbol number 

cover the aggregate amount of administrative promotions shown herein, 
and that the aggregate amount of all existing commitments under said 
appropriation, including these promotions, when computed On an annual 
basis, does not exceed the total amount of said appropriation for the 
fiscal year. 


In addition to the administrative certificate to be placed on the pay rolls 
and vouchers, there should be kept so as to be made readily available to 
the General Accounting Office, records and data showing at all times the 
condition of the personnel appropriations with respect to savings, com- 
mitments, etc. 


Comptroller General McCarl to the Secretary of the Navy, July 2, 1934: 
There has been received your letter of June 26, 1934, as follows: 


Referring further to the question of administrative promotions under the 

provisions of the Independent Offices Appropriation Act, passed March 28, 1934, 
as raised by my letter of April 6, and your decision A-54807 of June 9, 1934, 
in response thereto, which determines that as a prerequisite to any adminis- 
trative promotions which may be permitted during the fiscal year 1935, 
“there must be a showing of the amount specifically appropriated or appor- 
tioned for personal services for the particular office or activity involved, and a 
showing as to the amount thereof necessary to pay the salaries for an entire 
year of all positions, whether filled or vacant, existing on July 1, 1934. The 
difference, if any, between said two amounts may be regarded as a saving 
available for promotions within the meaning of the provisions in question.” 

Under the naval act approved March 15, 1934, specific amounts are appro- 
priated for compensation for personal services in the District of Columbia for 
the various offices and bureaus of the Navy Department. These sums being 
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exclusively available for salary payments, appear to involve no question as to 
the method under which showings of any savings on an annual basis, available 
for promotions within the meaning of the provision in question may be deter- 
mined. (All of these employees hold Navy Department appointments and are 
compensated on a per annum basis.) 

Similarly in the field service, the naval act carrying specific limitations for 
personal services of group IV (b)—per annum—employees, any savings which 
may be available for promotions are susceptible of showings to be computed in 
the same manner. 

However, the great majority of the Navy’s field service are per diem or per 
hour employees (groups I to IV (a), inclusive). As individuals, most of them 
are not paid directly from a specific appropriation; the distribution of the 
payments to the appropriations chargeable is determined through the cost 
accounting system according to the work performed. The various appropria- 
tions of the naval act are, in the main, made up on the basis of the work to 
be accomplished. For example, the appropriation “ Engineering—1935 ”, under 
which the sum of $15,542,000 is available for the fisca) year ending June 30, 
1935, is specifically drawn for certain purposes: 

“For repairs, preservation, and renewal of machinery, auxiliary machinery, 
and boilers of naval vessels, yard craft, and ships’ boats, distilling and refrig- 
erating apparatus; repairs, preservation, and renewals of electric interior and 
exterior signal communications and all electrical appliances of whatsoever 
nature on board naval vessels, except * * *.” 

Out of the $15,542,000 mentioned, the law provides that the sum to be paid 
for employees assigned to group IV (b) and those performing similar services 
carried under native and alien schedules in the Schedule of Wages for Civil 
Employees in the Field Service of the Navy Department shall not exceed 
$1,575,000. Other than this limitation, there is no restriction or division as to 
the availability of this appropriation for labor and for material. The appro- 
priation is administered by the Bureau of Engineering, Navy Department, and 
that Bureau makes up its detailed allocations for work under its cognizance 
throughout the Navy, both ashore and afloat. Administratively, this Bureau 
estimates at the beginning of each fiscal year the amounts from the appropria- 
tion which will be required for the payment of labor (groups I to IV (a), 
inclusive) to accomplish the various projects, and from time to time during 
the year these estimates are revised. The amount available to any particular 
navy yard or naval station for labor and material under this appropriation 
varies from month to month according to the assignment of work, but for the 
appropriation as a whole, regardless of the particular yards or stations per- 
forming the work, the amount of labor required for the accomplishment of its 
purpose can be fairly accurately estimated. This applies equally to the othe 
appropriations for the Naval Establishment employing this class of labor. 
There can be no fixed number of groups I to IV (a) positions at any one 
activity, as employment under these groups is intermittent thereat according to 
the fluctuations of the work load and the amount of funds allotted by the 
Bureaus. It is, therefore, apparent that any showings of savings for the 
purpose of administrative promotions must be made by the Navy Department 
on the basis of the status of the appropriations for the Naval Establishment 
as a whole and not by the several field activities. 

The per diem and per hour employees (groups I to IV (a), inclusive) are 
compensated at rates basically established by the current schedule of wages. 
each rating (except apprentices) carrying a maximum, intermediate, and mini- 
mum rate, the basic differential being 5 cents per hour. Advancements of an 
employee from the minimum rate to the intermediate or intermediate to the 
maximum, and an apprentice through his four classes, are regarded as admin- 
istrative promotions. Therefore, in order to promote any employee of these 
groups the availability of funds for the purpose must be shown, and on an 
annual basis. Manifestly, under the administrative procedure necessary to 
comply with the terms of the naval act the showings as to savings on an annual 
basis cannot be made for per diem and per hour employees by the same method 
as for the departmental and group IV (b) fie]d employees, as laid down in 
your decision of June 9, 1934. 

Groups I, II, III, and IV (a) at present number over 47,000 employees: 
group IV (b) less than 10,000. It is not presumed that employees of groups I 
to IV (a), inclusive, are to be excluded from the benefits of the provisions of 
the act of March 28 relative to administrative promotions. For those per diem 
and per hour employees whose services are common to all appropriations for 
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work of the Naval HMstablishment, it is proposed to make the “showings of 
savings” from the apportionments for labor, other than group IV (b), under 
each appropriation, to be set up and recorded in advance by the various bureaus 
concerned from the funds available for the year for work under their cogni- 
zance, While it is understood that the availability of funds for administrative 
promotions must be considered on an annual basis, the amounts thereof will be 
subject to the changes in the apportionments made from time to time during 
the year necessitated to meet the constantly varying work loads. It is the 
intention that the “ showings of savings ” will be made in he Navy Department, 
since, as previously pointed out, the field activities will not have the informa- 
tion as to the total amounts of the administrative allocations under the several 
appropriations. 


Information is requested as to whether the procedure above outlined may 
be adopted, and also whether, in any case in which the Navy Department 
should desire to grant administrative promotions on the annual savings basis, 
a certificate from this Department to the effect that the funds are available 
to cover the promotions granted in any given month will be acceptable to your 
office. 

I see no legal objection at this time to the procedure proposed 
in your letter. 

Administrative promotions should be designated on the first pay 


roll in the remarks column as A. P. ...............-.......- , and 
Amount on annual basis 


the certified statement of fact to appear on the pay roll or voucher on 
which administrative promotions are first made should, if the facts 
warrant, read substantially as follows: 

It is hereby certified that sufficient savings are now available on 


an annual basis under the appropriation 
: for .Title and symbol number 
to cover the aggregate amount of administrative promotions shown 


herein and that the aggregate amount of all existing commitments 
under said appropriation, including these promotions, when com- 
puted on an annual basis, does not exceed the total amount of said 
appropriation for the fiscal year. 

In addition to the administrative certificate to be placed on the 
pay rolls and vouchers, there should be kept so as to be made readily 
available to this office, records and data showing at all times the con- 
dition of the personnel appropriations with respect to savings, com- 
mitments, etc. 


(A-55935) 
SALARIES—INCREASE—REALLOCATION 


The prohibition against payment of increased compensation to any officer 
or employee by reason of the reallocation of his position since June 30, 
1932, does not preclude payment to a new appointee to such reallocated 
position at the minimum salary of the grade in which classified by such 
reallocation. 


Comptroller General McCarl to the Civil‘Service Commission, July 2, 1934: 
There has been received your letter of May 29, 1934, presenting 
for decision a question stated as follows: 


In connection with certifying eligibles to fill a vacancy in the position of 
junior inspector of weights and measures, Sp-3, District of Columbia govern- 
ment, a question has arisen which may be generally expressed as follows: 

7556°—35——_2 
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What is the proper entrance salary for a new employee selected from one 
of the Commission’s eligible lists to fill a vacancy under the Classification Act 
of 1923, as amended, where such vacancy has been caused by the resignation 
of an employee whose position was reallocated, within the meaning of section 3 
of the Independent Offices Appropriation Act of June 16, 1933, or section 6 of 
the District of Columbia Appropriation Act of the same date (now section 
24 (f), title II, of the act of March 28, 1934)? Is it the minimum salary of 
the grade to which the position was reallocated, less the deduction applicable 
to Government employees generally, or is the minimum salary of the grade 
from which it was reallocated, less such general deduction? 

In other words, does the prohibition contained in section 24 (f) of the act 
of March 28, 1934, run against the employee occupying a position at the time 
it is reallocated, or does it run against the position itself regardless of who 
may occupy it from time to time? 


Section 24 (f) of the act of March 28, 1934, 48 Stat. 523, provides: 


(f) No part of the appropriations made during the second session of the 
Seventy-third Congress shall be used to pay any increase in the salary of any 
officer or employee of the United States Government or the municipal govern- 
ment of the District of Columbia by reason of the reallocation of the position 
of such officer or employee to a higher grade after June 30, 1932, by the 
Personnel Classification Board or the Civil Service Commission, and salaries 
paid accordingly shall be payment in full. 


A similar provision in section 3 of the act of June 16, 1933, 48 
Stat. 304, was held by this office to require the reduction in the 
salary of an employee received by prior reallocation, but it was 
stated in that decision “it is to be understood, of course, that the 
statute does not require a reduction in the grade in which the position 
has been properly allocated.” 13 Comp. Gen. 1. In a somewhat 
similar situation involving the prohibition against automatic promo- 
tions, it was held that, notwithstanding that increased postal receipts 
may have required the advancement of a post office from one class 
to another, the postmaster in office could not be paid any increased 
compensation, but that a new appointee would be entitled to the 
benefit of the higher rate and might be paid compensation accord- 
‘ingly. 12 Comp. Gen. 649. 

The prohibition in section 24 (f) of the act of March 28, 1934, 
supra, is not against the reallocation of the position, but against the 
payment of any increase in the salary of any officer or employee by 
reason of such reallocation. Accordingly, where the reallocated 
position has become vacant, the payment initially to a new appointee 
of the minimum salary rate fixed under the classification act for the 
position as reallocated would not constitute any increase in the salary 
of such officer or employee and would not be prohibited by the statu- 
tory provision quoted. In other words, the inhibition of the statute 
runs against the employee occupying the position at time of its 
reallocation and not against the position. 
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(A-56028) 


OCEAN MAIL CONTRACTS—DETERMINATION OF NAUTICAL MILEAGE 
BY THE POSTMASTER GENERAL—DELEGATION OF SUCH FUNC- 
TION—AVAILABILITY OF TWO ROUTES OF UNEQUAL LENGTH 


Under the provisions of section 409 (d) of the Merchant Marine Act, 1928, 
45 Stat. 695, the Postmaster General is charged with the duty of deter- 
mining the number of nautical miles by the shortest practicable route 
between the ports covered by the contract and this function may not be 
delegated to a subordinate officer. 

The determination of nautical mileage under section 409 (d) of the cited act 
constitutes an “ order” or “ regulation’ within the meaning of section 405, 
Revised Statutes, as amended, 42 Stat. 24, and, as such, is required to be 
certified to the General Accounting Office for use in the settlement of 
claims and accounts. 

Where two routes are available between two ports, one longer than the other, 
and the Postmaster General certifies that the use of the longer route is 
made necessary for navigation purposes because of weather conditions 
rendering travel by the shorter route prohibitive from a navigation stand- 
point, such certification may be deemed as a determination that the longer 
route is the “shortest practicable route” within the meaning of section 
409 (d) of the Merchant Marine Act, 1928. The use of either route should 
not be left at the option of the contractor as the statute is mandatory that 
the “ shortest practicable route” be determined by the Postmaster General. 


Comptroller General McCarl to the Postmaster General, July 2, 1934: 

Reference is made to three letters from the director, Division of 
International Postal Service, Office of the Second Assistant Post- 
master General, one dated May 29, 1934, ref. no. 43156-Ws-—p, the 
other two dated June 4, 1934, ref. 483127-Ws-p and 43128-Ws-p, for- 
warding for my consideration the requests for review of settlements 
made by this office in the cases of Lykes Bros.—Ripley Steamship 
Co., American Mail Line, and Dollar Steamship Lines, respectively, 
under their contracts covering services performed on routes nos. 
F.O.M. 57, 25, and 26, respectively—there having been deducted in 
each of the settlements a sum representing apparent excess mileage 
of 28 miles in the case of each vessel traveling between Shanghai 
and Hong Kong, through the use of the longer of two available 
routes between said points. 

It is disclosed by the record that there are two available routes 
by which vessels leaving Shanghai may reach Hong Kong, namely, 
the route through “ Bonham Straits” and the one outside “ Saddle 
Group ”, the former route being 824 nautical miles and the latter 852 
miles, or a difference of 28 miles. It appears further that the shorter 
route is used only when weather conditions permit, otherwise the 
longer route is used. Upon the facts now appearing of record, I 
have today given instructions for a revision of the settlements, allow- 
ing the three steamship companies involved here such additional 
amounts as may be found due as to such voyages where it was neces- 
sary to use the longer route. Hereafter settlements in these cases 
will be on the basis of a proper showing of facts as to the route actu- 
ally used, and if the longer route was used, that weather conditions 
were such as to require its use, 
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In connection with this matter, there has been noted the manner in 
which information is being furnished this office with respect to the 
mileage on ocean mail routes. The practice followed appears to be 
(1) to request a statement from the Hydrographic Office of the 
Navy Department as to the nautical mileage involved between certain 
points, and (2) to forward a copy of such statement to this office by a 
notice or letter signed by the director of the International Postal 
Service, Office of the Second Assistant Postmaster General—such a 
notice apparently being intended as a determination of the mileage 
involved between ports for the purpose of computing the amounts 
due the contractors for the carrying of ocean mail. Section 409 (d) 
of the Merchant Marine Act, 1928, 45 Stat. 695, provides as follows: 

The Postmaster General shall determine the number of nautical miles by the 
shortest practicable route between the ports involved and payments under any 


contract made under this title shall be made for such number of miles on each 
outward voyage regardless of actual mileage traveled. 


Section 405, Revised Statutes, as modified by the act of June 10, 
1921, 42 Stat. 24, provides as follows: 


All orders and regulations of the Postmaster General which may originate 
a claim, or in any manner affect the accounts of the Postal Service, shall be 
certified to the General Accounting Office. 


Under the provisions of the Merchant Marine Act, quoted above, 
the Postmaster General is required to determine the number of nau- 
tical miles by the shortest practicable route between the ports in- 
volved, and there is nothing in the law authorizing the delegation 
of such function to a subordinate officer. Also, the determination 
of nautical mileage made pursuant to the statute constitutes an 
“order ” or “ regulation ” which “ affects the accounts of the Postal 
Service” within contemplation of the last-quoted statute, and, as 
such, should “ be certified to the General Accounting Office.” 

In order, therefore, to comply with the two provisions of the stat- 
utes, supra, it is requested that hereafter the mileage data required 
for computation of compensation for services in connection with 
ocean mail contracts be certified to this office on journals of the Post- 
master General instead of in the manner in which such information 
is now being furnished as stated above. Where, as in the instant 
matter, there may be two routes available between two ports—each 
differing in the number of miles—and the longer route is employed 
by a contractor, there should be furnished a report of facts why 
such longer route was used and whether, under the conditions which 
may be made to appear, you find the route so employed as being the 
shortest practicable route within contemplation of the statute. In 
no event should the use of either route in such cases be left at the 
option of the contractor—the statute in this connection being manda- 
tory that payment be made on the basis of the “ shortest practicable 
route ” as determined by the Postmaster General. 
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(A-56239 ) 


PAY—NAVY MAIL CLERK 


Payment of additional compensation to an enlisted man of the Navy designated 
as Navy mail clerk for duty in assembling postal equipment on board a 


vessel prior to the date the vessel is commissioned is not authorized by 
law. 


Comptroller General McCarl to the Secretary of the Navy, July 2, 1934: 

There has been received your first endorsement, June 19, 1934, of 
basic letter from the Chief, Bureau of Navigation, requesting deci- 
sion whether the payment of compensation to a Navy mail clerk is 
authorized in advance of the actual commissioning of the ship for 
which he is designated. The character of service contemplated is 
indicated in the basic letter, as follows: 


In the case of a vessei fitting out, it is desirable that the postal equipment 
be on board by the actua! date of commissioning. It is proposed, therefore, 


to designate the Navy mail clerk as of a date two weeks in advance of com- 
missioning. 


The authority for the designation of enlisted men in the Navy as 
Navy mail clerks and compensation therefor is provided in the act 
of May 27, 1908, 35 Stat. 417, as follows: 


That enlisted men of the United States Navy may, upon selection by the 
Secretary of the Navy, be designated by the Post Office Department as “ Navy 
mail clerks” and “assistant Navy mail clerks”, who shall be authorized to 
receive and open all pouches and sacks of mail addressed to naval vessels, to 
make proper delivery of such mail, to receive matter for transmission in the 
mails, to receipt for registered matter (keeping an accurate record thereof), 
to keep and have for sale an adequate supply of postage stamps, to make up 
and dispatch mails, and other postal duties as may be authorized by the Post- 
master General, all in accordance with such rules and regulations as may be 
prescribed by the commanding officer of the vessel or of the squadron to which 
the vessel is attached. * * * They shall receive as compensation for such 
services from the Navy Department in addition to that paid them of the grade 
to which they are assigned, such sum in the case of mail clerks not to exceed 
five hundred dollars per annum, and in that of assistant mail clerks not to 
exceed three hundred dollars per annum, as may be determined and allowed 
by the Navy Department. 


Pursuant to that act, the regulations provide as follows: 
D-5305(5), Bureau of Navigation Manual: 


Designation effective—A Navy mail clerk shall not be deemed to have fully 
qualified until his bond has been executed, approved, and finally accepted by 
the Postmaster General. Extra compensation accrues from the effective date 
indicated in the letter of designation, provided the appointee actually began 
his duties on that date. Extra compensation is not payable, however, until 
the letter of designation from the Post Office Department has been received 
and oath of office and bond have been properly executed and the premium on 
the bond paid to the surety company. The execution of the oath is prerequi- 
site to proper qualification, but may in cases of necessity take place subsequent 
to the commencement of his duties. 


D-5307(1), Bureau of Navigation Manual: 


Navy mail clerks.—Vessels, detachments, and shore stations with approved 
allowances of 50 or more officers and men are allowed 1 Navy mail clerk each. 
Mail clerks so designated will receive, in addition to the pay of their rating, 
a monthly compensation depending upon the approved allowances they serve 
in accordance with the attached table. To their approved allowances, receiving 
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ships, marine barracks, naval hospitals, hospital ships, and vessels of the 
transportation service may add the average per diem number of transients to 
determine the allowance for use in the table. 


Allowance: 
Class I, under 250 
Class II, 250 to 649, inclusive 
Class III, 650 or over 


An additional monthly compensation of $5 will be allowed Navy mail clerks 
handling money-order service. * * 


Compensation for the service of Navy mail clerk is dependent 
upon the performance of duty prescribed by law and regulations— 
that is, duty with respect to the receipt, distribution, and dispatch 
of the mail and the custody and distribution of postal supplies. 
Your question seems to present a situation where, before the ship 
is commissioned and before any personnel of the service is attached 
thereto, duty is performed by the man designated as Navy mail 
clerk thereon in requisitioning and assembling postal supplies and 
equipment in preparation for the handling of mail and receipt and 
disposition of postal supplies when the ship is commissioned. Such 
service seems to be simply preparation for the service contemplated 
by law for which extra compensation is authorized. The regulation 
fixes a schedule of pay for Navy mail clerks based on the personnel 
allowance of the vessel. A vessel has no actual personnel allowance 
prior to being placed in commission. Although the duty in question 
may be desirable and necessary to facilitate the proper handling of 
the mail when the vessel is actually commissioned, it is not duty for 
which the law authorizes additional pay and for which the regula- 
tions fix a measure of compensation. It would seem clear under 
the statute there could be no additional compensation for a Navy 
mail clerk of a vessel not in commission as the duties entitling to 
pay therefor are required to be performed “in accordance with such 
rules and regulations as may be prescribed by the commanding officer 
of the vessel or of the squadron to which the vessel is attached.” 
Accordingly, you are advised that payment of additional compensa- 
tion to a designated Navy mail clerk for duty in assembling postal 
equipment on board a vessel prior to date the vessel is commissioned 
is not authorized by law. 


(A-56330) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS—GOVERN- 
MENT PRINTING OFFICE 


The savings on an annual basis to be available for promotions during the fiscal 
year 1935 must be with respect to the total amount appropriated for per- 
sonal services for the Government Printing Office and not merely in the 
amount estimated to pay the salaries of one particular class of personnel, 
such as apprentices. 
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Comptroller General McCarl to the Public Printer, July 3, 1934: 
There has been received your letter of June 25, 1934, as follows: 
Section 24 of Public Act 141, 73d Congress, provides: 


“Section 7 (prohibiting administrative promotions) of the Treasury-Post 
Office Appropriation Act, fiscal year 1934, is amended by adding, after ihe first 
proviso thereof, a colon and the following: ‘Provided further, That administra- 
tive promotions may be made during the fiscal year 1935 to the extent that funds 
are available therefor, on an annyal basis, from savings made in the amounts 
appropriaied for personal services from the applicable appropriations for the 
fiscal year 1935.’ ” 

The act of June 7, 1924 (U.S.C., title 44, sec. 40), is authority for the Public 
Printer to employ not over 200 apprentices at any one time. On July 1, 1934, 
76 apprentices will be on the roll of this office, and it is proposed to leave 
unfilled during the fiscal year 1935 one hundred and twenty-four vacani posi- 
tions in apprentice force, at a total yearly compensation of $102,529.40. 

The applicable appropriation for these 124 positions, were they to be filled, 
is the appropriation for Public Printing and Binding, Government Printing 
Office, fiscal year 1935 (Public 268, 738d Congress), and which is credited 
throughout the year with payments for printing and binding furnished various 
branches of the Government. 

Section 203 of the Legislative Appropriation Act, fiscal year 1933, continued 
in fiscal years 1934 and 1935, prohibiting filling of vacancies and impounding 
funds saved thereby, does not apply to the Government Printing Office. (See 
decision of Comptroller General dated August 9, 1932, A-43670.) 

In view of these facts, your advice is requested as to whether the Public 
Printer in his discretion may make administrative promotions in the fiscal 
year 1985 to the extent of the savings to be accomplished by the nonfilling of 
vacancies existing in our force of apprentices, or other employees, on July 1, 
1934, or thereafter during the fiscal year 1935, all savings and promotions being 
calculated on an annual basis. 

Should such promotions be proper, what, if any, information will be required 
therefor on pay rolls, or otherwise, when accounts are submitted to the General 
Accounting Office? 


Your first question may be answered in the affirmative if the sav- 
ings resulting from nonfilling of vacancies in the positions of appren- 
tices are not needed for payment of other salaries; that is, the savings, 
to be available for promotions, must be with respect to the total 
amount appropriated for personal services for the Government 
Printing Office and not merely in the amount estimated to pay the 
salaries of one particular class of personnel, such as apprentices. 
See decisions of June 9, 1934, A-54807, and June 19, 1934, A—56038, 
13 Comp. Gen. 419, 451. 

The matter referred to in your concluding paragraph would appear 
to be answered in decision of July 2, 1934, A-54807, 14 Comp. 
Gen. 1. 


(A-56045) 


RETIREMENT—CIVILIAN—RETROACTIVE REINSTATEMENT ON 
PAY ROLLS 


No period of time subsequent to an employee’s separation from the service in 
1924 after a year’s leave of absence may be counted for civil retirement 
purposes, notwithstanding an attempted reinstatement of the employee 
upon the rolls in 1928, he having rendered no service since August 18, 1923, 
and having been in receipt of disability compensation since November 23, 
1923. 
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eaten General McCarl to the Administrator of Veterans’ Affairs, July 5, 


There has been received your letter of June 7, 1934, as follows: 


The claim of Emil H. Banister, former postal clerk, Railway Mail Service, 
for the benefits of the Civil Service Retirement Law, as amended (act of May 
29, 1980), on account of total disability for useful and efficient service, was 
denied by this administration on the ground that claimant had to his credit less 
than 5 years’ service, and further that the order of the Post Office Department 
restoring his name to the rolls subsequent to his absolute separation from the 
service was without legal effect from the standpoint of permitting the claimant 
to include ag accreditable service, subsequent to his separation from the 
service, the period, or any part thereof, during which he was a beneficiary 
under the United States Employees’ Compensation Act. The general superin- 
tendent, Division of Railway Mail Service, Post Office Department, has entered 
an appeal in behalf of the claimant contending that the time served by this 
claimant as a beneficiary under the United States Employees’ Compensation 
Act may be included in computing accredited service and, accordingly, the 
claimant may be considered as having met the 5-year period required for 
eligibility under section 6 of the act of May 29, 1930. Inasmuch as the con- 
tention of the superintendent, Railway Mail Service, involves the effect or 
interpretation of certain decisions of your office, and in view of the fact that 
there is involved a question of a concurrent benefit under the retirement 
statute and the United States Employees’ Compensation Law, your decision 
respecting the point at issue is respectfully requested. 

The facts substantially are as follows: 

Mr. Emil H. Banister, who entered the Railway Mail Service on August 18, 
1920, was injured in the performance of his duty on October 18, 1923. His 
services were discontinued by the Post Office Department on October 19, 1924. 
He was dropped from the rolls of the Department by order dated November 11, 
1924, following the expiration of a year’s leave of absence. The applicant 
rendered no active service subsequent to the effective date of the order of 
removal. Application for refund of retirement deductions as applied for on 
October 27, 1924, was certified to by the general superintendent, Railway Mail 
Service, on November 15, 1924, in which certification it was stated that the 
applicant became absolutely separated from the service because of discontinu- 
ance on October 19, 1924. At the time of his removal Mr. Banister, having 
served only for a period slightly in excess of four years, was not entitled to 
annuity under the retirement law then in effect. It appears from the record 
that he has been in receipt of compensation under the United States Employees’ 
Compensation Act at various rates from November 23, 1923. The order of the 
Post Office Department removing him from the service dated November 11, 
1924, was revoked by the same Department May 9, 1928. The revocation appears 
to have been based upon the decision of the Comptroller, dated March 20, 1920 
[26 Comp. Dec. 763], wherein it was stated: 

“An employee who is injured in the performance of his duties and is paid 
compensation under the act of September 7, 1916, continues to be an employee 
of the United States. He receives compensation on account of his injury instead 
of for services rendered as in the case of an employee who is engaged in the 
performance of the duties called for by the terms of his employment. Since 
his status of employee continues during the period when his compensation is 
on account of injury, such an employee is entitled to all the rights conferred 
by law on employees of the United States not inconsistent with any provision 
of the act of September 7, 1916. Therefore, such an employee, if he was 
within the class of employees named in the act of August 29, 1916, should be 
regarded as earning leave during the period while he is disabled and being 
paid compensation under the act of September 7, 1916.” 

Mr. Banister filed claim for annuity on September 20, 1933, on account of 
total disability for useful and efficient service as provided by section 6 of the 
civil service retirement act of May 29, 1930. This claim was denied by the 
director of insurance on the ground that at the time of separation from the 
civil service, October 19, 1924, the claimant had not rendered sufficient service 
to entitle him to any annuity and that the revocation of the order of dis- 
continuance and the restoration of the name of the applicant to the rolls of 
the employees of the Post Office Department was without legal effect. The 
general superintendent, Division of Railway Mail Service of the Post Office 
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Department, filed an appeal on behalf of the claimant on March 7, 1934. The 
general superintendent, Mr. Cisler, in arguing the appeal on behalf of the 
claimant, pointed out that the policy of separating at the termination of a 
year’s continuous leave employees who were beneficiaries under the U.S. Em- 
ployees’ Compensation Act was continued until March 24, 1928, when general 
instructions were issued (Circular Letter 3194, Division of Railway Mail 
Service) reversing the former policy on the grounds that “ the Comptroller has 
ruled that such employees while paid by the U.S. Employees’ Compensation 
Commission continues to be employees of the United States, and in harmony 
therewith this class of employees will be carried on the rolls until the U.S. 
Employees’ Compensation drops them, or they resign or reach the retirement 
age.” He further stated: “At the same time it was decided to revoke the 
orders which had been issued separating employees of this class, if any who 
had been separated were still receiving pay under the employees’ compensation 
law, and in this manner give them the same consideration they would have 
been entitled to if they had continued on our rolls in accordance with the 
Comptroller’s decision. Mr. Banister (the claimant in the instant case) was 
one of the employees affected by this decision.” He also stated that the action 
“was taken as a result of the Comptroller’s decision of August 24, 1926, 
A-15382.” The pertinent part of that decision is quoted as follows: 

“If an employee in the Postal Service is continued on the rolls as an em- 
ployee absent on account of sickness or injury during the entire period he is 
in receipt of disability compensation and resumes his duties as such employee 
immediately upon termination of such period. the period of such absence may 
be counted as service in determining the annual and/or sick leave which 
thereafter may be granted to him under the act of February 28, 1925, supra.” 

In support of the contention the following paragraph was quoted from the 
eat General’s letter to the Postmaster General under date of June 

“Where employees are carried on leave of absence because of disability 
incurred as a result of their employment and are paid compensation under the 
Employee’s Compensation Act, they remain employees of the United States 
during the period for which they receive such compensation.” 

The appellant further contended: 

“With respect to the assertion that revocation of the order of discontinu- 
ance, and restoration of the name of the claimant to the rolls, was without 
legal effect, we are constrained to question the authority of the Veterans’ 
Administration to decide upon that point. It is thought such a question is one 
primarily of administration and due to be adjusted between the department 
concerned and the Civil Service Commission. 27 Comp. Dec. 100; 5 Comp. 
Gen. 404.” 

Section 5 of the retirement law, under the heading “Annuitable Service, Com- 
putation of Accredited Service”, provides in part: 

“In computing length of service for the purposes of this act all periods of 
separation from the service. and so much of any leaves of absence as may 
exceed six months in the aggregate in any calendar year, shall be excluded, 
except such leaves of absence granted employees while receiving benefits under 
the United States Employees’ Compensation Act, and in the case of substitutes 
in the Postal Service credit shall be given from date of original appointment 
as a substitute.” 

The appellant in substance contends that the restoration of the name of this 
claimant to the rolls of the Post Office Department had the effect of placing 
him in a leave of absence status so long as he was receiving benefits under the 
U.S. Employees’ Compensation Act and, accordingly, under the provision of 
the statute as quoted in the foregoing, he is entitled to include such service on 
leave of absence in computing the five years’ service required for eligibility to 
benefits for disability retirement under section 6 of the retirement law. 

In determining this question there appears for consideration the decision 
of the Comptroller of December 5, 1919 (26 Comp. Decs. 448), wherein it 
was held to the effect that a separation from service having become effective, 
nothing but a new appointment to operate prospectively can operate to place 
the claimant again in the service. There is also for consideration the Execu- 
tive order of June 2, 1920, prohibiting the reinstatement of former employees 
for the purpose of conferring upon them the benefits of the retirement law. 
If one may be permitted to include, for purposes of serving the required period 
for eligibility, the time during which he or she receives compensation under 
the U.S. Employees’ Compensation Act, then there may be presented a dual 
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benefit extended contrary to the intent and spirit of the legislation under which 
this appellant has made claim. 

In view of the foregoing, your decision is respectfully requested respecting 
the right of this claimant, under the circumstances as stated in the foregoing, 
to include in computation for purposes of section 6 of the Retirement Act of 
May 29, 1980, any period of time, subsequent to his separation from the service, 
during which he is in receipt of benefits under the United States Employees’ 
Compensation Act. 


In decision of August 24, 1926, 6 Comp. Gen. 156, it was stated: 


It has been held that an absence on account of an injury such as would 
entitle the employee to the benefits of the act of September 7, 1916, does not 
ipso facto break the continuity of service for leave purposes of an employee 
who thereafter returns to duty. 26 Comp. Dec. 768. Where an employee is 
sick or disabled for a long-continued period, the question whether he should be 
continued on the rolls as in service or be dropped as an employee is one pri- 
marily of administration. 27 Comp. Dec. 100. See also 5 Comp. Gen. 404. 


In commenting on the foregoing decision it was stated in decision 
of April 30, 1932, 11 Comp. Gen. 409: 


That decision dealt with the leave status of employees partially or tempora- 
rily disabled in the service who were receiving the benefits of the Employees’ 
Compensation Act. As to all such employees, it is clear that service credit 
accrues under the Civil Retirement Act for any period of authorized absence 
from active duty during which disability compensation is paid under the 
Employees’ Compensation Act. The purpose of the statute is to save the loss 
of service credit toward retirement for a period of temporary absence on uc- 
count of injury incurred in the service where there is an expectation of a 
return to active duty. However, there is no purpose shown to save to em- 
ployees permanently and totally disabled with no expectation of returning to 
active duty, service credit during the period while in receipt of disability com- 
pensation under the Employees’ Compensation Act, in many cases covering a 
number of years. An official rating of permanent total disability, under any 
Federal statute authorizing such rating, is wholly inconsistent with further 
active duty, and ipso facto separates the employee from the public service 
from and after its date, even where there is a statute prohibiting the adminis- 
trative office from separating the employee from service because of illness 
during a fixed period, such as the act of July 28, 1916, 39 Stat. 413, applicable 
to the Postal Service. 


* * * * * * * 


Answering your question specifically, you are advised that in computing 
length of service under the Civil Retirement Act, there should be excluded all 
periods from and after the date of an official rating of permanent total dis- 
ability specifically authorized to be made under any Federal statute, whether 
the name of the employee has or has not been dropped from the rolls of the 
department under which employed. 


It is not stated in your submission whether Banister has been 
declared to be permanently and totally disabled, but in view of the 
fact that he has not rendered service since August 18, 1923, and has 
been in receipt of disability compensation from November 23, 1923, 
and now alleges total disability, his status appears that of perma- 
nently and totally disabled. Furthermore, any action taken in 1928, 
purporting to revoke the order issued in 1924, separating the em- 
ployee from the service was without force or effect. I have to advise, 
therefore, that no period of time subsequent to the former employee’s 
separation from the service in 1924 may legally be counted for pur- 
poses of retirement under section 6 of the Retirement Act of May 
29, 1930, 46 Stat. 472. 
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(A-56413) 


POSTAL SERVICE—COMPENSATION OF SUBSTITUTE AND TEM- 
PORARY RURAL LETTER CARRIERS 


The basic rates of compensation fixed in subsection (a) of the act of June 25, 
1934, 48 Stat. 1212, are the rates payable to. substitute and temporary rural 
letter carriers under any conditions without reference to the saving clause 
in subsection (d) of the same act limiting the amount by which salary 
rates being paid on June 30, 1934, may be reduced, which is for the benefit 
of individual carriers, except that the saving clause is applicable in comput- 
ing the salary rates of substitute and temporary carriers for service on 
routes on which serving July 1, 1934. 


Comptroller General McCarl to the Postmaster General, July 5, 1934: 
There has been received your letter of June 27, 1934, as follows: 


The act of June 25, 1934, to adjust the salaries of rural letter carriers, which 
becomes effective July 1, 1934, provides that “(d) In the case of any carrier in 
the Rural Mail Delivery Service on the date this act takes effect, who serves 
six days a week a rural route of less than thirty miles, or who serves three 
days a week a rural route of less than sixty miles or two routes of a combined 
length of less than sixty miles, the annual salary of such carrier shall not be 
reduced more than $180 by operation of subsection (a) of this section.” 

A ruling is requested whether in the case of a substitute or temporary carrier 
serving during the absence on leave, either with pay or without pay, of a regu- 
lar carrier whose salary because of the provision of law quoted above has been 
reduced only $180 per annum should be paid at the same rate of salary as that 
allowed the regular carrier or whether he should receive the base pay provided 
by law according to the mileage of the route served; also whether the $180 
provision applies to a temporary carrier in the service on July 1, 1934, on a 
route for which there is no permanently appointed carrier. 

It will be appreciated if your ruling covering these questions is rendered 
within the shortest time possible, in order that we may proceed with the 
issuance of necessary instructions to field officers of the Postal Service. 


Subsection (a) of section 1 of the act of June 25, 1934, 48 Stat. 1212, 
provides as follows: 


That (a) the first paragraph of section 8 of the act entitled “An act re- 
classifying the salaries of postmasters and employees of the Postal Service, 
readjusting their salaries and compensation on an equitable basis, increasing 
postal rates to provide for such readjustment, and for other purposes”, approved 
February 28, 1925, as amended (U.S.C., title 39, sec. 197), is amended to read 
as follows: 

“Sec. 8. The salary of carriers in the Rural Mail Delivery Service for serving 
a rural route of thirty miles six days a week shall be $1,800; on routes less 
than thirty miles, $60 per mile per annum for each mile or major fraction 
thereof. Each rural carrier assigned to a route served six days in a week 
shall receive $20 per mile per annum for each mile or major fraction thereof 
said route is in excess of thirty miles, based on actual mileage, and each rural 
carrier assigned to a route served three days in the week shall receive $10 
per mile per annum for each mile or major fraction thereof said route is in 
excess of thirty miles, based on actual mileage.” 


Sections 202 and 203, title 39, United States Code, provide as 
follows: 


Rate of compensation of temporary carriers.—Acting or substitute rural letter 
carriers shall be paid at the usual rate for each day’s service. (Mar. 2, 1907, 
ec, 2513, 34 Stat. 1213.) 

Carriers; leave of absence; substitutes ——Rural letter carriers after twelve 
months’ service shall be allowed annual leave with pay not to exceed fifteen 
days; the substitutes for carriers on vacation to be paid during said service 
at the rate paid the carrier. (Mar. 2, 1907, c. 2513, 34 Stat. 1215.) 
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Section 974, Postal Laws and Regulations, 1932, provides in part 
as follows: 


* * * 









































substitutes for (rural) carriers on vacation to be paid during said 
service at the rate paid the carrier. 


2. A substitute carrier who performs service for a regular carrier absent with . 
pay shall be paid at the same rate paid the regular carrier for each day’s 
service, exclusive of Sundays and authorized holidays, r 
3. A temporary carrier serving a route for which there is no regular carrier, 
or in place of a regular carrier absent without pay, shall be paid at the same N 
rate paid the regular carrier, Sundays and holidays included, except at the 
beginning or ending of the period of employment. P 
Subsection (a) of section 1 of the act of June 25, 1934, is general . 
legislation fixing the basis for determining the rate of compensation : 
to be paid regular and substitute rural carriers, whereas subsection 
(d) is merely a “saving clause” for the benefit of carriers in the " 
Rural Mail Delivery Service on July 1, 1934, the effective date of the 9 
act. That is to say, it is intended to limit the amount by which cer- 
tain salaries being paid on June 30, 1934, may be reduced. There- 
fore, it has no application to any substitute or temporary carrier un- 
less on and prior to July 1, 1934, he was serving the route of a regu- 
lar carrier to which the saving clause applies and then only so long as . 
he continues to serve on that route. In other words, the basis for the 
salary rates of substitute and temporary carriers “ at the usual rate G 
for each day’s service” (sec, 202, title 39, U.S.C.), or “at the rate ; 
paid the carrier” (sec. 203, title 39, U.S.C.), is the statutory rates 
fixed for the service of a regular carrier based on the length of the L 
route, etc., without reference to any saving clause for the benefit of 5 
individual carriers. 
Therefore, the basic rates fixed in subsection (a) of the act of ’ 
June 25, 1934, supra, are the rates payable to a substitute or tem- 
porary carrier under any conditions without reference to the saving 
clause in subsection (d), except that the saving clause is applicable f 
in computing their salary rates for service on routes on which 
serving July 1, 1934. 


The questions presented are answered accordingly. 


(A-55907) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS—EXECUTIVE 
ORDER CLASSIFICATION 





In fixing classification salary rates pursuant to the provisions of Executive 
Order No. 6440 of November 18, 1933, now superseded by Executive Order 
No. 6746, dated June 21, 1934, there may not result increases in compensa- 
tion which amount to “ administrative promot:ons” in violation of section 
7 of the act of March 3, 1983, 47 Stat. 1515, amended for the fiscal year 
1935 by section 24 of the act of March 28, 1934, 48 Stat. 523. 

The provision in the Executive Order No. 6746, dated June 21, 1934, defining 

the term “adjustments” to include increases in compensation, must be 

considered in the light of the decisions of the Comptroller General ren- 
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dered prior thereto giving effect to the economy law, and, in consequence, 
any “adjustments” upward thereunder may be merely those minor adjust- 
ments not constituting violations of the Economy Act as determined in 
said decisions, 


Decision by Comptroller General McCarl, July 5, 1934: 

There are for consideration in the audit of voucher no. 75, pay 
roll of employees of the Federal Power Commission, for the period 
March 1 to 15, 1934, certain questions concerning classification of 
positions and the fixing of salary rates under the provisions of Ex- 
ecutive Order No. 6440, of November 18, 1933, which has now been 
superseded by Executive Order No. 6746, dated June 21, 1934. 
These questions relate to five specific cases, the material facts in 
which are set forth as follows: 


Payment on voucher no. 55 for Payment on voucher no. 75 for Mar, 
Feb. 16-28, 1934 1-15, 1934 5 
ve ae neienal all , EE 
an er-annum| an er-annum| =~ | & 
line Designation salary rate | line Grade and designation salary rate 3 3 
nos. nos. © 
O14 
Fayette S.War-| 1-8 | Engineer econ- | $6,500,less | 1-8 | E.O.17—engineer econ- | $6,800, less |$300\$255 
ner. omist. 15 e omist (division chief). 15 per- 
cent. cent. 
George Hart | 1-10) Principal engi- | $5,800,less | 1-13} E.O. 16—head engineer | $6,000, less | 200) 170 
Morse. neer. 15 per- (division chief). 15 per- 
cent. cent. 
M. F. Hether- | 2-6 | Associate engi- | $3,000,less | 2-16) E.O. 11—associate engi- | $3,200, less | 200| 170 
ington, Jr. neer. 15 per- neer. 15 per- 
cent. cent. 
Laura 8. Voor-| 2-23] Assistant | $1,500,less | 3-17) E.O. 5—assistant clerk_| $1,620, less | 120) 102 
hees. clerk. 15 per- 15 per- 





cent. cent. 
Jennie Schnei- | 3-1} Junior stenog- | $1,320,less | 3-26) E.O. 4—junior stenog- | $1,440, less | 120) 102 
der. rapher. 15 - rapher. 15 per- 
cent. cent. 





It will be noted that the compensation of each of the above 
employees was increased to the rate fixed by Executive Order No. 
6440 (the salary schedule in Executive Order No. 6746, dated June 
21, 1934, being the same) for the respective Executive order grade 
to which his position was allocated on March 1, 1934, and that the 
compensation of the above employees, as well as all other employees 
of the Federal Power Commission paid from funds allotted under 
authority of the National Industrial Recovery Act was made subject 
to 15-percent reduction (10 percent effective February 1, 1934), prior 
to the classification of their positions under the Executive order. 
(13 Comp. Gen. 63-65, answer to question 2.) 

In decision of March 17, 1934 (13 Comp. Gen. 243, 245), after quot- 
ing section 7 of the act of March 3, 1933 (47 Stat. 1515), and a 
portion of Executive Order No, 6440, it was held: 


* * * ‘Therefore, in applying the provisions of said order to officers and 
employees in the service when it became effective there must not result a pro- 
motion within the meaning of the provisions of section 7, supra, Where, how- 
ever, under the adjustment, the net salary rate to be paid after withholding the 
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applicable percentage reduction does not exceed the net salary previously paid 
for performance of substantially the same duties by an amount equal to or in 
excess of the amount of one salary step in the corresponding salary grade under 
the Classification Act, viz, $60, $100, $200, or $500 per annum, as the case may 
be, such an adjustment would not constitute an administrative promotion within 


the meaning of said section 7 of the act of March 3, 1933. See decision of 
March 12, 1934, A-54227. 


And in decision of March 31, 19384, A-54605, after quoting the 
above-quoted portion of decision of March 17, 1934, it was held: 


This principle was intended to be, and was, limited to cases in which the 
proper adjustment authorized by the Executive order would not increase the 
net salary rate previously paid-more than the amount of one salary step in the 
corresponding classification grade. Where the proper adjustment—that is, 
based solely upon the duties of the position—would result in an increase of 
more than one salary step in the corresponding classification grade, the proper 
grade should be shown on the pay roll but the rate of compensation to be paid 
should remain the same so long as the position is held by the same employee 
and the statutory inhibition against promotions continues. The mere fact that 
an employee’s former salary is between two salary rates prescribed in the 
Executive order does not authorize placing the position in the higher of the 
two grades or leaving the salary unchanged. The fixing of the grade for the 
position should be based on the duties, responsibilities, etc., without reference 
to the former salary of the incumbent; and if the salary fixed in the Executive 
order for the grade to which so allocated is lower than the salary theretofore 
being received, such is to be reduced accordingly. 


It will be noted that in only 2 of the 5 cases in question were 
the employees’ designations changed, and the administrative office 
does not claim that there has been a material change in the duties 
and responsibilities of any of the employees in question. 

The net increase in compensation of Fayette S. Warner and George 
Hart Morse as a result of classification in E.O. grades 17 and 16, 
respectively, pursuant to the Executive Order 6440, was less than 
$500, the amount of the salary step in the corresponding salary 
grades under the Classification Act—notwithstanding that no corre- 
sponding Classification Act grade is stated in the Executive order 
for grade 17. Hence, there was involved no “ administrative promo- 
tion ”, and no objection will be made in the audit to payments of 
the increased salary rates in said cases. 

However, the net increases in compensation in the cases of M. F. 
Hetherington, Jr., Laura S. Voorhees, and Jennie Schneider, as a 
result of classification in E.O. grades 11, 5, and 4, respectively, was 
in excess of the amounts of the salary step in the corresponding 
Classification Act grades, viz, $100 and $60. Accordingly, under the 
principle stated in the quoted decisions, credit must be withheld in 
the audit of accounts for payments of salary to these three employees 
in excess of the rates of $3,000, $1,500, and $1,320 per annum, respec- 
tively, the total or basic rates paid prior to March 1, 1934, less 10 
percent, from and after March 1, 1934, and until June 30, 1934. 

The following provision appears in Executive Order No. 6746, 
dated June 21, 1934, which superseded Executive Order No. 6440: 


The term “adjustments” as used herein shall include increases as well as 
decreases in rates of compensation. * * * 
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Section 24 of the act of March 28, 1934, 48 Stat. 523, effective 
July 1, 1934, provided as follows: 


(2) Section 7 (prohibiting administrative promotions) of the Treasury-Post 
Office Appropriation Act, fiscal year 1934, is amended by adding after the first 
proviso thereof a colon and the following: “ Provided further, That adminis- 
trative promotions may be made during the fiscal year 1935 to the extent that 
funds are available therefor, on an annual basis, from savings made in the 
amounts apportioned for personal services from the applicable appropriations 
for the fiscal year 1935.” 


In the decision of April 28, 1934, 13 Comp. Gen. 305, it was held 
as follows (quoting from the syllabus) : 


The Executive Order No. 6660 of March 27, 1934, while authorizing the use 
of funds of the Public Works Administration for personal services, does not 
specifically authorize disregard of section 7 of the act of March 3, 1933, pro- 
hibiting administrative promotions, which is applicable to Public Works funds, 
and even if there existed no doubt as to the President’s authority so to do, the 
President may not be placed in an attitude of sanctioning disregard of statutory 
law without his purpose to do so appears clear beyond any room for doubt. 


The same principle is applicable here. 

The quoted provision of the Executive Order No. 6746, dated 
June 21, 1934, must be considered in the light of the decisions ren- 
dered prior thereto giving effect to the economy law and, in conse- 
quence, any “adjustments ” upward thereunder may be merely those 
minor adjustments not constituting violations of the Economy Act 
as determined by said decisions. 

With regard to “administrative promotions” during the fiscal year 
1935, see decision of June 9, 1934, A-54807, 18 Comp. Gen. 419. 

The accounts in question will be audited and settled accordingly. 


(A-53847) 


CONTRACTS—ADVERTISING—QUANTITY PURCHASES OF 
AIRPLANES 


Under section 10 (t) of the act of July 2, 1926 (44 Stat. 784), quantity pur- 
chases of airplanes for the Army and Navy may be made only as the 
result of advertising for competitive bids on the basis of specifications 
permitting full and free competition by all qualified bidders. 

No charges against appropriated moneys will be approved for quantity pur- 
chases of airplanes for the Army and Navy on and after May 21, 1984, 
where there has been no compliance with the law requiring the obtaining 
of competitive bids for such airplanes, and as to contracts entered into 
prior to said date, progress payments, if otherwise correct, will be ap- 
proved, but final payment vouchers under such contract should be trans- 
mitted to the General Accounting Office for direct settlement accompanied 
by a report of the audit of the books, ete., of the respective contractors 
showing in detail the costs of the contractor, in order that it may be deter- 
mined in connection with such final payments whether the contractors have 
received or would receive unreasonable profits by reason of failure to com- 
ply with the law as to advertising and competitive bids for the manufac- 
ture of such airplanes and whether, in order to absorb profits, the officers 
and employees of the contractor have not been paid unreasonable salaries. 
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Comptroller General McCarl to the Secretary of the Navy, July 7, 1934: 


There have been received by reference from the Judge Advocate 
General of the Navy, presumably by your authority, letters dated 
June 21 and 30, 1934, from Capt. J. H. Knapp (S.C.), United States 
Navy, requesting decision whether in view of the provisions of the 
act of July 2, 1926 (44 Stat. 784 et seq.), he is authorized to make 
payments under contract NOs-34144, dated December 27, 1933, with 
the Consolidated Aircraft Corporation and NOs-34906, dated Feb- 
ruary 26, 1934, with the Curtiss Aeroplane & Motor Co., Inc., in 
the amounts of $82,523.42 and $121,560, respectively, as partial pay- 
ments for airplanes. These contracts were entered into without 
advertising, and in this respect are similar to contract NO :-34217, 
dated January 9, 1934, with the Great Lakes Aircraft Corporation, 
which was the subject of my letter of May 21, 1934, to you; contract 
NOs-36254, dated May 17, 1934, with the Grumman Aircraft Engi- 
neering Corporation for the delivery of 54 airplanes and spare parts, 
and contracts NOs—33862, dated December 11, 1933, with the Grum- 
man Aircraft Engineering Corporation, and NOs-34223, dated 
January 15, 1934, with the Douglas Aircraft Co., Inc., for a quantity 
delivery of airplanes, and in connection with the latter contracts 
there has been considered your letter of June 26, 1934, with respect 
to the matter. 

The question involved in these cases was carefully considered in my 
decision of May 21, 1934, A-53847, concerning contract NOs-27827, 
dated June 13, 1932, and an amendment thereto of February 24, 1934, 
with the Great Lakes Aircraft Corporation for the delivery of 
27 airplanes and spare parts, which was entered into without adver- 
tising. It was therein held that the only authority of law for quan- 
tity purchases of airplanes in section .10 (t) of the act of July 2, 
1926, and that said subsection does not permit of quantity purchases 
except as the result of advertising for competitive bids based on 
specifications developed as the result of the purchase of experimental 
airplanes and designs as contemplated by other subsections of section 
10 of said act. Incidentally the same conclusion was reached by the 
Committee on Military Affairs, House of Representatives, and your 
attention is invited to House Report No. 2060, Seventy-third Con- 
gress, second session, wherein the Committee on Military Affairs 
stated, among other things, that: 


Subdivision 10 (t) of the Air Corps Act (supra) clearly defines the only 
method by which aircraft procurement in quantity can be obtained; that is, by 
competitive bidding; a policy definitely established by law, not only in the 
Air Corps Act of 1926 but also by section 3709 of the Revised Statutes, March 
2, 1861, and the act of March 2, 1901. 


In view of the showing made in the decision of May 21, 1934, 
to you, and the statements made by the Committee on Military 
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Affairs in the above-quoted report, it would appear no longer open 
to argument that there is no authority of law whatever to make 
quantity purchases of airplanes except as the result of competitive 
bids, as provided in section 10 (t) of the act of July 2, 1926, and 
the conclusion in the decision of May 21, 1934, is adhered to that 
from May 21, 1934, no similar purchasing procedure of obtaining 
quantity purchases of airplanes without competition, as required by 
law, may be accepted by this office as obligating appropriated moneys. 

This office has not overlooked the statement contained in your 
letter of June 26, 1934, that you believe the law does not require 
advertising for proposals before you may enter into a contract for 
aircraft if a particular manufacturer is solely or peculiarly in 
position to furnish the required type or design, and that as to this 
fact the authority, as well as the responsibility, is vested in the 
Secretary of the Navy. But I find no proper basis in the law for 
that view, and if there should be such administrative action as to 
involve the United States in litigation, as you indicate, with possible 
judgments against the Government, it is not to be overlooked that 
such judgments may not be paid from appropriated moneys, but 
must be reported to the Congress pursuant to the express terms of 
the act of April 27, 1904 (33 Stat. 422), for an appropriation before 
they may be paid. The matter will then be for the consideration of 
the Congress whether such an appropriation shall be made. 

Also, there has been noted your statement that, as a matter of 
policy, you are, as a general rule, “in favor of advertising even 
under such circumstances and, in all probability, would in the 
future advertise for proposals under the conditions which were 
known to exist when the contracts now in question were made.” 
This office is not concerned with whether the advertising for com- 
petitive bids on the basis of specifications stating the job to be per- 
formed—the need of the United States—results from conviction that 
such a course of procedure is required by the act of July 2, 1926, or 
whether it is done as a matter of policy, so long as there is in fact 
proper advertising as required by law. Whatever may be the ad- 
ministrative responsibility in this connection, this office has the duty 
and responsibility imposed by acts of Congress to see that the appro- 
priations are applied solely to the objects for which they are respec- 
tively made and for no other, as has been the requirement since the 
act of March 3, 1809, now section 3678, Revised Statutes, and that 
the mandatory requirement prescribed by the Congress in contracting 
on behalf of the United States shall be followed. 

As was stated in the decision of May 21, 1934, concerning the con- 
tract with ithe Great Lakes Aircraft Corporation, which was entered 
into without advertising and contrary to law, the contractors in these 
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several cases are not free from fault, inasmuch as they were on notice 
as to the limit of the statutory authority conferred on the admin- 
istrative officers of the Navy Department in the purchase of airplanes 
and airplane parts. However, it is the primary obligation of the 
administrative officers to observe the mandatory requirements of the 
law, and it appears that these contractors have proceeded under their 
contracts and have made considerable expenditures in reliance, ap- 
parently, upon the belief that the administrative officers were pro- 
ceeding in accordance with law. A sense of fairness, even if not 
supported by strict legal rules, would seem to afford some justifica- 
tion in the circumstances appearing for this office to permit charges 
against the applicable appropriations for otherwise proper progress 
payments under these particular contracts entered into prior to the 
decision of May 21, 1934, but there should be withheld for final 
payments thereunder sufficient amounts to protect the United States 
against any unreasonable profits which might accrue to the several 
contractors because of the failure to observe section 10 (t) of the 
act of July 2, 1926, in letting these contracts as a result of competi- 
tive bids. Under sections 10 (1) and (m) of the act of July 2, 1926, 
it is required that the manufacturing plant and books of any con- 
tractor for furnishing or constructing aircraft, aircraft parts, or 
aeronautical accessories for the Navy Department shall be at all 
times subject to inspection and audit by any person designated by 
the Secretary of the Navy, and it is provided, also, that all audits and 
reports of inspection under the statute shall be preserved for a period 
of 10 years. The interests of the United States would seem to require 
that such audit be made of the books, etc., of contractors for the 
manufacture of aircraft, aircraft parts, and aeronautical accessories 
under these contracts and that the final-payment vouchers under each 
of these contracts be transmitted to this office for direct settlement, 
accompanied by a report of such audit, in order that there may be 
determined whether any of these contractors have received or would 
receive under these contracts unreasonable profits by reason of the 
failure to let the contracts as a result of competitive bids. 

Accordingly you are advised that progress payments under these 
several contracts may be charged to the applicable appropriations, 
but the final-payment vouchers under each of these contracts in sufli- 
cient amount properly to protect the public interests should be trans- 
mitted to this office for direct settlement, accompanied by a report 
of the audit of the books of such contractors in sufficient detail to 
show the contractor’s profits in the performance of the contracts, and 
whether, in order to absorb profits, the officers and employees of the 
contractor have not been paid unreasonable salaries. 
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(A-56144) 


CONTRACTS.—BIDS—INDEBTEDNESS OF BIDDERS 


‘The Government in its capacity as a purchaser is distinct from the Government, 
or a corporate agency thereof, in its capacity as a lender of money, and 
the fact that a bidder for Government business is indebted to the United 
States, or a corporate agency thereof, is not for consideration in awarding 
contract to the lowest responsible bidder. 


Comptroller General McCarl to the Secretary of the Treasury, July 7, 1934: 
There has been received your letter of June 12, 1934, as follows: 


Proposals for office space for the fiscal year 1935 for use of the collector of 
internal revenue at Richmond, Va., were solicited from several owners of office 
buildings in Richmond. Bids were received from three such buildings as 
follows: 


222-4 East Broad Street $8, 400. 00 
Richmond Trust Building 8, 700. 00 
State-Planters Bank Building 


The space offered at 222-4 East Broad Street was found suitable for the pur- 
pose for which it is to be used and as the bid was the lowest received it was 
accepted. It now appears that the State-Planters Bank, which is the owner of 
the State-Planters Bank Building, one of the bidders, borrowed a large sum of 
money from the Reconstruction Finance Corporation, which loan is still out- 
standing. The bid of the State-Planters Bank Building is the highest of those 
received for the required space. The collector’s office is now located in. the 
State-Planters Bank Building under lease for the current fiscal year. It is said 
that if the collector’s office is moved from’ this building, other private offices 
who conduct business with the collector’s office also will likely move out of the 
building. It is contended that the loss of these rentals will lessen the income 
of the State-Planters Bank. The question has arisen wheiher this is a matter 
that should have been taken into consideration when the award of contracts 
for furnishing the space was before the Bureau of Internal Revenue. 

Accordingly, it is requested that you advise this Department whether it 
should have taken the loan of the State-Planters Bank from the Reconstruction 
Finance Corporation into consideration when award of the contract for the 
space was let and because of the loan and the Government’s interest in the 
matter could the award properly have been made to the State-Planters Bank, 
notwithstanding the fact that it was the highest bidder. 


Your letter states that the proposal of the low bidder on premises 
for use of the Internal Revenue Bureau in Richmond, Va., has been 
accepted. The question raised by your letter thus appears not one 
for rendering of an advance decision prior to the head of the de- 
partment incurring an obligation. It is assumed that you desire to 
be advised for guidance of administrative action in possible future 
cases of a similar character. 

The substance of your submission is whether there should be taken 
into consideration when awarding a contract, after competitive bid- 
ding, the circumstance that a bidder is indebted to the United 
States—in the present instance, such bidder not being low bidder. 
In other words, whether the bid of one who owes money to thie 
United States should, because of such indebtedness, be accepted at 
a higher price than the low bid for material, services, or other needs 
of the Government. The proposition appears to require or admit of 
no argument. 
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Section 3709 of the Revised Statutes and other statutes relative to 
contracting for Government needs contemplate acquisition of prop- 
erty of all types at the price most advantageous to the Govern- 
ment, thus safeguarding expenditure of Government moneys. (6 
Comp. Gen. 557.) These statutes have been interpreted consistently 
by the courts and this Office as requiring acceptance of the proposal 
of the lowest responsible bidder making an offer meeting the Govern- 
ment’s needs. Departure from this for reasons outlined in your 
letter is not authorized. 

The Government in its capacity as a purchaser is distinct from 
the Government or a corporate agency thereof in its capacity as a 
lender of money. Government agencies charged with the lending of 
Government funds operate in a separate field, and it is to be assumed 
that they will observe the provisions of statutes requiring adequate 
security for all loans to safeguard the interests of the United States. 
In any event, the Government as a contractor is not concerned with 
the ultimate collection of moneys loaned by a governmental agency 
authorized to make loans. 

In answer to the specific question presented, I have to advise that 
there would have been no legal authority for giving preference to 
the highest bidder, merely because of its indebtedness to the Recon- 
struction Finance Corporation. 


(A-56394) 


COMPENSATION—AUTOMATIC PROMOTIONS—POLICEMEN, FIREMEN, 
AND TEACHERS, DISTRICT OF COLUMBIA 


Policemen, firemen, and teachers in the service of the District of Columbia, 
entitled by law to automatic increases in compensation, are entitled to the 
benefit of section 24 of the act of March 28; 1934, 48 Stat. 523, as amended 
and clarified by the act of June 27, 1934, 48 Stat. 1265, restoring the right to 
receive automatic increases in compensation during the fiscal year 1935, 
based on length of service, including service rendered during the fiscal 
years 1933 and 1934, when the right to receive such increases was 
suspended by operation of section 201 of the Economy Act. 

Section 21 (e) of the act of March 28, 1934, 48 Stat. 522, provides an appro- 
priation for the fiscal year 1935 of so much as may be necessary to pay 
increases in compensation resulting from automatic promotions made 
effective on or after July 1, 1934, pursuant to the provisions of section 24 
of the same act, as amended and clarified by the act of June 27, 1934, 
48 Stat. 1265. 


Comptroller General McCarl to the President, Board of Commissioners, 
District of Columbia, July 7, 1934: 


There has been received your letter of June 28, 1934, as follows: 


The Commissioners of the District of Columbia respectfully request your 
consideration and decision to the matter hereinafter presented. 

The Commissioners are advised that the President on June 27, 1934, approved 
11.R. 9867, Seventv-third Congress, second session, entitled “An act amending 
the Independent Offices Appropriation Act of 1935.” While the Commissioners 
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have not before them a copy of this act, it is understood that it reads in the 
manner following as to section 1 thereof: 

“That in the administration of the provisions of subparagraph (1) of section 
24 of the Independent Offices Appropriation Act for 1935, amending section 201 
of part II of the Legislative Appropriation Act for the fiscal year 1933, ail 
services rendered by postal and other officers and employees prior to July 1, 
1932, and subsequent to June 30, 1932, shall be credited to the employees and 
such employees promoted to the grade to which they would have progressed 
had section 201 (suspending automatic increases in compensation of part II of 
the Legislative Appropriation Act, fiscal year 1933, not been enacted.” 

Subparagraph (1) of section 24 of the Independent Offices Appropriation Act, 
fiscal year 1935, provides: 

“(1) Section 201 (suspending automatic increases in compensation) of part IT 
cf the Legislative Appropriation Act, fiscal year 1933, is amended by inserting 
at the end thereof the following: ‘ This section shall not apply during the fiscal 
year ending June 30, 1935, except to the extent that it suspends the longevity 
increases provided for in the tenth paragraph of section 1 of the Pay Adjust- 
ment Act of 1922. This amendment shall not authorize the payment of back 
compensation.’ ”’ 

The Commissioners of the District of Columbia are concerned with this 
matter us in their opinion it involves the payment of automatic increases to 
officers and teachers in the public schools and to privates in the police depart- 
ment and the fire department of the District of Columbia. 

Compensation of officers and teachers in the public schools of the District of 
Columbia is governed by the provisions of the act of June 4, 1924 (43 Stat. 
367-375). This act provides for an annual increase (automatic increase) of 
$100 a year for officers and teachers, with the exception of first assistant super- 
intendents, for whom the rate of increase is $200 a year, and the superintend- 
ent of schools, for whom the annual increase is $1,000 a year for two years, or 
until a maximum salary of $10,000 a year is reached. The superintendent of 
schools and the two first assistant superintendents are now drawing the maxi- 
mum salary allowable by law. 

The salaries of policemen and firemen are governed by the act approved 
July 1, 1930 (46 Stat. 839-841). This act provides for an annual increase in 
the pay of privates of $100 a year until a maximum salary of $2,400 a year is 
reached. 

— 201 of part II of the Legislative Appropriation Act, fiscal year 1933. 
provides— 

“All provisions of law which confer upon civilian or noncivilian oflicers or 
employees of the United States Government or the municipal government of 
the District of Columbia automatic increases in compensation by reason of 
length of service or promotion are suspended during the fiscal year ending 
June 30, 1933; but this section shall not be construed to deprive any person 
of any increment of compensation received through an automatic increase in 
compensation prior to July 1, 1932.” 

This provision was continued in the fiscal year 1934. 

In your decision of May 24, 1934, you say: 

“Under the provisions of section 24 of the act of March 28, 1934, Public, 
No. 141, removing during the fiscal year 1935 the suspension made by section 
201 of the Economy Act of provisions of law authorizing automatic promotions, 
no service rendered during the fiscal years 1933 and 1934, when the statutes 
authorizing automatic promotions were inoperative by reason of section 201 
of the Economy Act, may be included in computing longevity to determine 
either the amount or effective date of the automatic increase of compensation 
during the fiscal year 1935, but only the periods of service prior to July 1, 
1932, and on and after July 1, 1934.” 

This decision had application to employees of the Postal Service. In a 
second decision, rendered by you under date of May 31, 1934, you held that 
the same general rule had application to employees of the Foreign Service. In 
other words, it is the understanding of the Commissioners according to these 
decisions that no service rendered during the fiscal years 1933 and 1934 may 
be used for the purpose of determining whether an employee is entitled to an 
automatic increase in compensation on July 1, 1934, and that the only service 
that may be used for such purpose is that rendered prior to July 1, 1932, and 
subsequent to July 1, 1934. It is also the opinion of the Commissioners that 
these decisions had applicaticn to the officers and teachers in the public schools 
and members of the police and fire departments. 
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Under the act of June 27, 1934, amending the Independent Offices Appropria- 
tion Act, fiseal year 1935 (H.R. 9867, 73d Congress, 2d session), it would ap- 
pear to the Commissioners that the officers and teachers in the public schools 
and members of the police and fire departments of the District of Columbia 
are included within and entitled to the benefits of the provisions thereof. The 
question arises, however, as to whether or not this act of June 27, 1934, 
provides an appropriation for the payment of annual increases (automatic in- 
creases) to the several groups of employees named for the two fiscal years 1933 
and 1934 who would be entitled to such increases by reason of service performed 
dur ng those two fiscal years. 

Subparagraph (e), section 21, title II, of the Independent Offices Appropria- 
tion Act, fiscal year 1935, provides— 

“There is hereby appropriated so much as may be necessary for the pay- 
ment of sums due, and payable cut of the Treasury of the United States, 
by reason of the diminution under this title in the percentage of reduction of 
compensation, and other amendments to exist/ng laws made hereby; and lim - 
tations on amounts for personal services are hereby respectively increased in 
proportion to the increase in appropriations for personal services mide in this 
subsection. In the case of officers and employees of the mun‘cipal government 
of the D‘strict of Columbia, such sums shall be pxid out of the revenues of 
the District of Columbia and the Treasury of the United States in the manner 
prescribed by the D:‘strict of Columbia Appropriation Acts for the respective 
fiscal years.” 

The Commiss‘oners of the District of Columbia respectfully request your 
decision to the two following questions: 

1. Whether the provisions of the act of June 27, 1934. amending the Inde- 
pendent Offices Appropriation Act, fiscal year 1935 (H.R. 9867, 73d Congress, 2d 
session), apply to and include officers and teachers in the public schools and 
privates of the Metropolitan Police Force and Fire Department of the District 
of Columbia. 

2. Whether an appropriation is provided for the payment of annual increases 
(automatic increases) for the fiscal years 1983 and 1934 under the provisions 
of the act of June 27, 1934, supra, or that act and subparagraph (e), section 21, 
title II, of the Independent Offices Appropriation Act for 1935, considered 
jointly. 


As first presented, the bill which became the act of June 27, 1934 (48 
Stat. 1265), quoted in your letter, referred only to postal employees, 
but it was enlarged before enactment to include “ other officers and 
employees ”, evidently intending to embrace all classes of officers 
and employees affected by section 201 of part II of the Legislative 
Appropriation Act for 1935 and the suspending provision of section 
24 of the act of March 28, 1934. Accordingly, question 1 is answered 
in the affirmative. See decision of June 29, 1934 (A-—55877, 13 Comp. 
Gen. 480), to the Secretary of the Treasury. 

Referring to question 2, section 21 (e), title II, of the act of March 
28, 1934, provides an appropriation in an amount necessary for the 
payment of all sums caused by reason of amendments to existing laws 
made by said act which would include the automatic increases in 
compensation provided for under subparagraph 1, section 24, of the 
same act (see the last paragraph of decision of May 31, 1934, to the 
Secretary of State, A-55654, 13 Comp. Gen. 401) and section 1 of 
the act of June 27, 1934, supra, is a legislative clarification of the 
terms of subparagraph (1) of section 24 of the said act of March 28, 
1934. Hence said section 21 (e) does appropriate for the fiscal year 
1935 so much as may be necessary to pay increases in compensation 
resulting from automatic promotions made effective on or after July 
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1, 1934, pursuant to the provisions of said section 24 as clarified by 
the said act of June 27, 1934. It is to be understood, of course, that 
payment of back compensation at the increased rate for the fiscal 
years 1933 and 1934 is not authorized. Your second question is 
answered accordingly. 


(A-51555) 


OFFICERS—ARMY AND NAVY-—-ASSIGNMENT AS COURIERS UNDER 
THE STATE DEPARTMENT—REIMBURSEMENT FOR SERVICES 
BETWEEN DEPARTMENTS 


Sections 1223 and 1440, Revised Statutes, exclude Army and Navy officers 
from employment in the Foreign Service of the United States. 

Section 601 of the Economy Act, 47 Stat. 417, providing generally for agree- 
ments for the performance of purely personal services by the personnel of 
one department or office for the performance of the work of the other, 
does not repeal, by implication, the special provisions, applicable in a 
limited field, of sections 1222, 1223, 1229, and 1440 of the Revised Statutes. 


Comptroller General McCarl to the Secretary of State, July 9, 1934: 
I have your letter of June 12, 1934, as follows: 


Reference is made to your letter no. A-51555, dated October 26, 1933, con- 
cerning arrangements with the War and Navy Departments to have each of 
them assign an officer to perform certain duties and travel as couriers for the 
Department of State. You advised that in the absence of specific statutory 
authorization the State Department appropriation “ Contingent Expenses, 
Foreign Service” may not properly be charged with travel expenses of officers 
of the Regular Army and Regular Navy from their posts of duty to Paris and 
in returning to this country upon termination of their services as couriers. 

No reference was made in this communication to the provisions of title VI, 
entitled “ Interdepartmental Work” of the Act of Congress approved June 30, 
1932, 47 Stat. 417, section 601 of which provides for the amendment of section 7 
of the Act approved May 21, 1920, to read as follows: 

“Seo. 7. (a) Any executive department or independent establishment of the 
Government, or any bureau or office thereof, if funds are available therefor and 
if it is determined by the head of such executive department, establishment, 
bureau, or Office to be in the interest of the Government so to do, may place 
orders with any other such department, establishment, bureau, or office for 
materials, supplies, equipment, work, or services, of any kind that such requisi- 
tioned Federal agency may be in a position to supply or equipped to render, 
and shall pay promptly by check to such Federal agency as may be requisitioned, 
upon its written request, either in advance or upon the furnishing or perform- 
ance thereof, all or part of the estimated or actual cost thereof as determined 
by such department, establishment, bureau, or office as may be requisitioned, 
but proper adjustments on the basis of the actual cost of the materials, sup- 
plies, or equipment furnished, or work or services performed, paid for in 
advance, shall be made as may be agreed upon by the departments, establish- 
ments, bureaus, or offices concerned: Provided. however, That if such work or 
services can be as conveniently or more cheaply performed by private agencies, 
such work shall be let by competitive bids to such private agencies. Bills 
rendered, or requests for advance payments made, pursuant to any such order, 
shall not be subject to audit or certification in advance of payment. 

“(b) Amounts paid as provided in subsection (a) shall be credited (1) in the 
case of advance payments to special working funds, or (2) in the case of pay- 
ments other than advance payments, to the appropriations or funds against 
which charges have been made pursuant to any such order, except as herein- 
after provided. The Secretary of the Treasury shall establish such special 
working funds as may be necessary to carry out, the provisions of this sub- 
section. Such amounts paid shall be available for expenditure in furnishing 
the materials, supplies, or equipment, or in performing the work or services, 
or for the objects specified in such appropriations or funds. Where materials, 
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supplies, or equipment are furnished from stocks on hand, the amounts received 
in payment therefor shall be credited to appropriations or funds as may be 
authorized by other law, or, if not so authorized, so as to be available to 
replace the materials, supplies, or equipment, except that where the head of any 
such department, establishment, bureau, or office determines that such replace- 
ment is not necessary, the amounts paid shall be covered into the Treasury as 
miscellaneous receipts. 

“(c) Orders placed as provided in subsection (a) shall be considered as 
obligations upon appropriations in the same manner as orders or contracts 
placed with private contractors. Advance payments credited to a special work- 
ing fund shall remain available until expended.” 

Decisions have been rendered by your office on November 11, 1932, 12 Comp. 
Gen. 442: on November 24, 1983, 13 Comp. Gen. 150; and on March 2, 1934 
(A-53791), interpreting the provisions quoted above. Your decision of March 
2, 1934, contained the following statement: 

“It seems reasonably clear that the Congress intended by the enactment of 
section 601 of the Economy Act that two departments or offices of the Govern- 
ment operating under separate appropriations may enter into an agreement 
for the performance of purely personal services by the personnel of one depart- 
ment or office for the performance of the work of the other, for which reim- 
bursement or transfer of appropriation may be made not to exceed the regular 
salaries and authorized expenses, if any, of the personnel loaned covering the 
period involved. But in such cases there should be a written order or agree- 
ment in advance, signed by the responsible administrative officer of each of the 
departments or offices concerned, and said agreement should be attached to the 
request for transfer of appropriations or voucher for reimbursement for filing 
in this Office.” 

I inclose a copy of an opinion of the Judge Advocate General of the Navy 
Department, dated April 30, 1984, in which he states his conclusions as 
follows: 

“After a careful examination of the provisions of section 601, title VI, of the 
Economy Act, in the light of the decisions of the Comptroller General above 
cited, this Office is of the opinion that an agreement may be legally made and 
enforced between the Navy Department and another executive department 
wherein the Navy Department will be reimbursed by the department receiving 
the services for allowances and expenses of certain naval or marine officers or 
men who may be detailed to perform duty or render service under the direction 
or supervision of the other department and for the benefit of the other depart- 
ment. It is the further opinion of this Office, however, that in order to insure 
that the Navy Department will be reimbursed as agreed there should be a 
written order or agreement signed by a responsible administrative officer of the 
Navy Department and of the other executive department concerned, in advance 
of the rendering of such services, and that said agreement should be attached 
to the request for transfer of appropriations er voucher for reimbursement 
from the appropriation of the executive department for whom the services are 
rendered to the credit of the Navy Department.” 

As the provisions of the so-called Economy Act above quoted were enacted 
subsequent to sections 1222, 1223, 1224, and 1440 of the Revised Statutes, as 
amended, and as the phraseology used in the provisions above quoted are not 
restricted in their application, it is believed that the Congress may reasonably 
be considered to have intended that the restrictions contained in the above- 
mentioned provisions of the Revised Statutes should not be invoked to prevent 
the making of contracts by the War Department or the Navy Department for 
the performance of work for this Department by personnel of the Army or the 
Navy. When the provisions of title VI of the Economy Act were under con- 
sideration in the House of Representatives the following statements were made: 

“Mr. FrencuH. It would permit one department that is doing a particular line 
of work, and is qualified to do that work, to do the work upon the request of 
another department and upon an agreement between the two departments to do 
that specific work. * * *” 

“Mr. Briees. * * * It seems to me, if this provision is capable of being 
utilized to promote savings and economies, it ought to be adopted; and such 
savings and economies ought to be encouraged as far as possible by action of 
the Appropriations Committee in denying any duplication of service.” 

“Mr. Brices. This is an economy program; and when it comes down to funda- 
mentals I think that everybody wants to have carried into effect throughout 
this Government the utmost economies of every kind which can be effected 
properly and still let the Government be carried on efficiently. * * *” 
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Section 601 of the act of June 30, 1932, contains a general authorization to 
make these contracts and has no provision expressly indicating that sections 
1222, 1223, 1224, and 1440 of the Revised Statutes are applicable to the per- 
formance of specified work under such contracts. As the personnel involved 
do not become officers or employees of this Department, there would seem to be 
no grounds for depriving the Department of State of the right to contract with 
the War and Navy Departments for the services of experienced and efficient 
personnel which is well qualified to perform certain types of work, including 
inspection of materials and supplies, required by this Department. 

I shall accordingly appreciate it very much if you will be so good as to recon- 
sider this matter and advise me whether you find it possible to modify the 
decision contained in your letter of October 26, 1933, on this subject. 


It was stated in the decision to you of October 26, 1933, that the 
purpose of sections 1223 and 1440 of the Revised Statutes was to 
exclude Army and Navy officers from employment in the Diplomatic 
or Consular Service, or, as it is now designated, the “ Foreign Serv- 
ice ”, of the United States. You will observe the statute is addressed 
to an officer “ who accepts or holds any [or an] appointment in the 
Foreign Service.” You urge that as the provisions of the so-called 


“Economy Act”, quoted in your letter, were enacted subsequent to 
sections 1222, 1223, 1229, and 1440 of the Revised Statutes, and, there 
being no restriction in the language used, it may be reasonably con- 
sidered that the Congress intended that the restrictions contained 
in the cited sections of the Revised Statutes should not be invoked to 
prevent the assignment of Army and Navy officers as couriers under 
the State Department. Aside from any question of whether employ- 


ment of “couriers ”—assuming they are only a high-grade mes- 
senger—are within the authority of section 7 quoted for one Goy- 
ernment agency to place with another “orders * * * for mate- 
rials, supplies, equipment, work, or services of any kind ”—the em- 
ployment of such “ couriers ” suggesting mainly an increase of per- 
sonnel by detail rather than employment to do a specific job, and 
ending with the completion of the job—the construction adminis- 
tratively urged would ignore a fundamental rule of statutory con- 
struction in that it would recognize through a general act a repeal 
by implication of special acts applying specifically to officers of a 
certain class. 

Giving application to the established rules that implied repeals 
are regarded with disfavor and that special provisions applicable 
in a limited field are not repealed by general acts unless the purpose 
so to do is clearly expressed, the impelling conclusion is that two 
departments or offices of the Government operating under separate 
appropriations may enter into agreements for the performance of 
purely personal services by the personnel of one department or office 
for the performance of the work of the other, where not otherwise 
prohibited by law. Accordingly, you are advised that the provi- 
sions of section 601 of the Economy Act are not authority on which 
the conclusion reached in the decision of October 26, 1933, may be 
changed or modified, 
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(A-56177) 


LEAVE—MILITARY—FEDERAL EMERGENCY RELIEF 
ADMINISTRATION 


Employees of the Federal Emergency Relief Administration whose appointments 

are designated as emergency rather than temporary and are not limited as 
to time other than the time fixed in the statute for the termination of the 
Administration may be granted military leave for purposes of training with 
the National Guard. 


Comptroller General McCarl to J. B. Walker, disbursing officer, July 10, 1934: 
There has been received your letter of June 13, 1934, as follows: 


It is requested that the undersigned be furnished an advance decision as to 
the propriety of payments of salary rolls containing the names of Federal 
Emergency Relief Administration employees who may he absent from duty for 
the purpose of attending field-defense training authorized or ordered under the 
provisions of the act of June 3, 1916, 39 Stat. 203, if and when presented to 
cover the duly authorized training period. 

Information desired is essential due to the fact that the authorized training 
period of the Oklahoma National Guard is scheduled to begin in the near future. 
There are a considerable number of employees of the Federal Emergency Relief 
Administration who are members of that organization and who in the regular 
course receive proper orders to enter the field training and a question arises as 
to whether these employees are entitled to military leave under the provisions 
of the act above cited. 

I have carefully considered your numerous decisions relating to military leave 
for temporary employees and am at a loss to determine that any of these have 
reference to cases analogous to those that may be presented to the undersigned. 
In this connection you will note that decision contained in 3 Comptroller Gen- 
eral 112 has reference to a substitute railway postal clerk who obviously is in 
a temporary status and not entitled to leave. 6 Comptroller General 178 
appears to be wholly applicable to employees who are hired on job basis, that 
is, for periods of six to nine months. 6 Comptroller General 275 also appears 
to have application only to the same class of employees and all of your decisions 
with which I am familiar appear to deal exclusively with those employees 
classed as temporary. I am unable to determine whether those employees with- 
out the classified civil service rating are absolutely considered as temporary 
employees and therefore not entitled to military leave of absence with pay 
under the provisions of the act herein referred to. 

In connection with employees on duty in the administrative office of the 
Federal Emergency Relief Administration, State of Oklahoma, it is desired to 
invite your attention to the provisions of Public 15, 73d Congress, approved 
May 12, 1933, which authorize the Administrator to appoint and fix the com- 
pensation of such experts, and the appointment may be made »nd compensation 
fixed without regard to the civil-service laws of the Classification Act of 1923, 
as amended, and the Administrator may in the same manner fix the compensa- 
tion of such other officers and employees as are necessary to carry out the 
provisions of the act. While these employees are appointed without regard to 
the Classification Act of 1923, it is not considered that their appointments are 
in any manner temporary, since the tenure of their positions depends wholly 


upon the duration of the activities of the Federal Emergency Relief Adminis- 
tration. 


Advance decisions to disbursing officers generally may be rendered 
only upon the submission of an administratively approved voucher 
before them for payment in which the question is involved. How- 
ever, as such a procedure would entail delay in payment upon an 
entire pay roll, while possibly only a very few employees would be 
affected, this requirement will not be insisted upon in this case. 

Pursuant to the act of May 12, 1933, 48 Stat. 55, by which it was 
created, the Federal Emergency Relief Administration “shall cease 
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to exist upon the expiration of two years after the date of the enact- 
ment of this act.” As you are aware, it is the general rule that 
temporary employees may not be granted annual, sick, or military 
leave with pay. Employees appointed under a civil-service rule or 
regulation specifically classifying the position as temporary must 
necessarily be construed as temporary employees, but it does not fol- 
low that all employees lawfully appointed without regard to civil- 
service rules and regulations are temporary. (12 Comp. Gen. 431.) 
The term “temporary ” as applied to employees is generally under- 
stood to mean appointments limited to short periods of time, such 
as 30, 60, or 90 days. While it is true that the Federal Emergency 
Relief Administration is limited in point of time, it is not believed 
that that fact necessarily requires that all of its employees be con- 
sidered temporary. Accordingly, employees appointed to that Ad- 
ministration whose appointments are designated as emergency rather 
than temporary appointments and are not limited as to time, other 
than the time fixed in the statute for the termination of the Adminis- 
ration, will not be considered as temporary employees within the 
meaning of the decisions of this office holding that temporary em- 
ployees may not be granted any leave of absence with pay, and, if 
otherwise entitled thereto, they may be granted military leave for 
the purpose of training with the National Guard. 


(A-56342) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS—5-PERCENT 
INCREASE 


In determining the savings as of July 1, 1934, available for administrative pro- 
motions in personnel appropriations made by the appropriation acts for the 
fiscal year 1935 on a 90-percent basis, there may be included a sufficient 
amount appropriated from the indefinite appropriation provided by sec- 
tion 21 (e) of the act of March 28, 1934, 48 Stat. 522, to equal the 5-percent 
increase in compensation authorized by section 21 (a) of the same statute, 
based not on the total amount of the regular appropriation but only on the 
amount of salary commitments as of July 1, 1934. 

Generally the regular appropriations for 1935 may be increased under the pro- 
visions of section 21 (e) in the amount necessary under the same procedure 
as applicable with respect to the appropriaticn for 19384. For the present, 
the total amount necessary for salaries for the fiscal year 1935 may be 
charged to the regular appropriation for such salaries, 


Comptroller General McCarl to the Public Printer, July 11, 1934: 
There has been received your letter of June 22, 1934, as follows: 


The estimate for Salaries, Office of Superintendent of Documents, fiscal year 
1935, was submitted to Congress at £481,612, with the proviso that this amount 
would be sufficient if the basic pay of employees was to be subject to a 10% 
deduction without an impounding requirement thereon, Congress appropriated 
the above $481,612 (see Public Act 268, 73d Cong.). 

Public Act 141, Seventy-third Congress, section 21 (2), requires the percentage 
reduction on basic salaries in 1935 shall not exceed 5%. This automatically sets 
up a further obligation of $26,756 for salaries in Office of Superintendent of 
Documents for fiscal year 1935. 
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‘ 


Section 21 (e), supra, directs— 

“There is hereby appropriated so much as may be necessary for the pay- 
ment of sums due and payable out of the Treasury of the United States by 
reason of the diminution under this title in the percentage of reduction of com- 
pensation, and other amendments to existing laws made hereby ; and limitations 
on amounts for personal services are hereby respectively increased in propor- 
tion to the increase in appropriations for personal services made in this 
subsection. * * *” 

The question arises as to whether, under the provisions of above section 21 
(e), the limitation of $481,612 in legislative act for the fiscal year 1935 for 
Salaries, Office of Superintendent of Documents, may be increased on July 1, 
1935, by $26,756 of the indefinite appropriation to a total of $508,368, the 
amount required on basis of 5% deduction in basic pay, and that total sum 
become the basic factor in determining what, if any, appointments and admin- 
istrative promotions may be made in the Office of Superintendent of Documents 
after the full yearly compensation of all positions, both filled and vacant, in 
that office on July 1, 1934, are determined. For instance, the full yearly com- 
pensation of all such positions on July 1, 1934, predicated on basic pay less 
5%, will be $482,429, which would, if appropriation limitation were increased 
to $508,368, leave a balance of $25,939 available for appointments or adminis- 
trative promotions throughout the fiscal year 1935, all to be figured on an 
annual basis. 

Your decision on this question, and also advice as to the procedure under 
which the limitation on amount for personal services in fiscal year 1935 may 
be increased under the authority of section 21 (e), supra, is requested. 


Section 24 of said act of March 28, 1934 (48 Stat. 523), in which 
also appears section 21 (e), quoted in your letter, provides as follows: 


(2) Section 7 (prohibiting administrative promotions) of the Treasury- 
Post Office Appropriation Act, fiscal year 1934, is amended by adding after 
the first proviso thereof a colon and the following: “ Provided further, That 
administrative promotions may be made during the fiscal year 1935 to the 
extent that funds are available therefor, on an annual basis, from savings 
made in the amounts apportioned for personal services from the applicable 
appropriations for the fiscal year 1935.” 


In decision of June 9, 1934, A-54807, 13 Comp. Gen. 419, it was 
held as follows: 


The purpose and intent of that portion of section 24 of the act of March 
28, 1934, Public, No. 141, amending section 7 of the act of March 3, 1933, 47 
Stat. 1515, appears to be to permit the use of 1935 appropriations exclusively 
available for salary payments, or administratively apportioned for salary pay- 
ments on an annual basis from appropriation items available also for other 
purposes, by the use of any savings that may be made, on an annual basis, by 
administrative economies in the use of such annual personnel appropriations 
or annual administrative apportionments for personnel. 

Consequently, as a prerequisite to any such administrative promotions dur- 
ing the fiscal year 1985, there must be a showing of the amount specifically 
appropriated or apportioned for personal services for the particular office 
or activity involved, and a showing as to the amount thereof necessary to pay 
the salaries for an entire year of all positions, whether filled or vacant, existing 
on July 1, 1934. The difference, if any, between said two amounts may be 
regarded as a saving available for promotions within the meaning of the pro- 
vision in question. Likewise, any savings resulting from the nonfilling of 
vacancies existing on July 1, 1934, or which may occur during the fiscal year, 
provided impounding thereof be waived by the President, and any savings re- 
sulting from reductions in salaries or from absences without pay, whether 
voluntary or involuntary, will be available for such promotions. However, in 
determining to what extent promotions may be made from such savings, the 
availability is to be considered on an annual basis. For instance, if at the 
beginning of the second quarter there can be shown a saving in a particular 
office of $1,200 for the entire fiscal year, that entire amount may not be ex- 
pended in promotions for the three remaining quarters by giving eight promo- 
tions of $200 each effective October 1, 1934. In other words, promotions are 
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not authorized to such an extent that the entire commitments at any one time 
would, when considered on an annual basis, exceed the total amount appro- 
priated or apportioned for the particular service for the entire fiscal year. 

As sections 21 (a) and (e) and 24 appear in the same statute, it 
is not to be presumed the Congress intended that savings must first 
be used to absorb the 5-percent increase in compensation required 
by the same statute effective July 1, 1934, before being available for 
appointments or administrative promotions on an annual basis. 
Accordingly, in determining the savings in the appropriation for 
“ Salaries, Office of the Superintendent of Documents, 1935”, as of 
July 1, 1934, pursuant to the procedure stated in the decision of 
June 9, 1934, the “amount specifically appropriated * * * for 
personal services ” (quoting from said decision) may include a suf- 
ficient amount appropriated by section 21 (e) of said act to equal 
the 5-percent increase based not on the total amount of appropria- 
tion, as apparently proposed by: you, but only on the amount of 
salary commitments as of July 1, 1934. For instance, you state that 
the salary commitments as of July 1, 1934, “ predicated on basic pay 
less 5 percent ” are $482,429, or 95 percent of the aggregate of total 
salary rates. Hence, 90 percent of the aggregate of total or basic 
salary rates would be $482,429 minus $25,391, or $457,038, the 
amount of salary commitments as of July 1, 1934, under the regular 
appropriation. Therefore, in determining the amount of savings 
available for purposes of promotion there is to be added to the regu- 
lar appropriation of $481,612 only $25,391 and not $26,756 as pro- 
posed in your submission. The aggregate thus obtained, to wit, 
$507,003, minus $482,429, the amount of commitments on an annual 
basis as of July 1, 1934, leaves a balance of $24,574 to be considered 
as savings on an annual basis as of July 1, 1934, in determining 
whether or to what extent administrative promotions or appoint- 
ments may be made. 

Generally the regular appropriations for 1935 may be increased 
under the provisions of section 21 (e) in the amount necessary under 
the same procedure as applicable with respect to the appropriation 
for 1934. For the present the total amount necessary for salaries for 
the fiscal year 1935 may be charged to the regular appropriation for 
such salaries. 


(A-55507) 


COMPENSATION—RESTORATION OF AUTOMATIC PROMOTIONS— 
POSTAL SERVICE 


Clerks in terminal railway post offices who are required by the act of June 14, 
1934, 48 Stat. 962, to be classified as railway postal clerks, but limited 
in their automatic promotions to grade 4, are not entitled on July 1, 
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1934, to progress to an automatic grade higher than grade 4 to which 
they might have been promoted had it not been for said act of June 14, 
under the provisions of section 24, title II, of the act of March 28, 1934, 
48 Stat. 523, as amended and clarified by the act of June 27, 1934, 48 Stat. 
1265, restoring automatic promotions. 


Comptroller General McCar! to the Postmaster General, July 12, 1934: 
There has been received your letter of July 6, 1934, as follows: 


After you decided May 24, A-55507, that credit for promotion purposes 
vould not be g.ven a clerk in the Postal Service for time served between July 
1, 1932, and July 1, 1934, on account of section 201 of the Economy Act, a bill, 
H.R. 9839, was introduced amending the statutes to allow credit for this 
time and authorizing the promotion of the employee “to the grade to which he 
would have progressed had section 201 (suspending automatic increases in 
compensation) of part Il of the Legislative Appropr.ation Act, fiscal year 
1933, not been enacted.” 

As the bill was approved June 27, it now becomes necessary to determine 
whether clerks in the successive grades will be given automatic increases 
on the basis of their records and status for promotion July 1, 1934, or at some 
past date cr dates between July 1, 1932, and July 1, 1934; for example, a clerk 
of grade 3 in the Cleveland terminal railway post office was due for promo- 
tion to grade 4 July 1, 1932, and to grade 5, July 1, 1933. To what grade should 
he be promoted July 1, 1934? H's position on July 1, 1932, and July 1, 1933, 
Was grade 5, but it has been reduced to grade 4 by the Terminal Reclassification 
Act (H.R. 9392), approved June 14. 

I’rempt consideration of this question will be appreciated. 


The act of February 28, 1925, 43 Stat. 1062, provides. in part, as 
follows: 


That railway postal clerks shall be divided into two classes, class A and 
class B, and into seven grades with annual salaries as follows: Grade 1, salary. 
$1,900; grade 2, salary, $2,000; grade 3, salary, $2,150; grade 4, salary, $2,300; 
grade 5, salary, $2,450; grade 6, salary, $2,600; grade 7, salary. $2,700. 


~ + * * t * * 


* * * promotions shall be made successively at the beginning of the 
quarter follewing a total satisfactory service of three hundred and six days 
in the next lower grade. 


The act of June 14, 1934, 48 Stat. 962, provides as follows: 


That the terminal railway post-office system shall be maintained for the 
purpose of handling and distributing mail not handled or distributed in rail- 
way post-office lines or post offices, and the clerks in said terminal railway 
post offices shail be classified as railway postal clerks and progress successively 
to grade 4. Clerks in charge of terminals, tours, or crews consisting of less 
than twenty employees shall be of grade 5. Clerks in charge of terminals, tours, 
or crews consisting of twenty or more employees shall be of grade 6. When a 
terminal railway post office is operated in three tours there shall be a relief 
clerk in charge: Provided, That the clerk in charge of terminals having seventy- 
five or more employees shall be of grade 7: Provided further, That no employee 
in the Postal Service shall be reduced in rank or salary as a result of the 
provisions of this act. 


Section 24, titie II, of the act of March 28, 1934, 48 Stat. 523, 
provides as follows: 


(1) Section 201 (suspending automatic increases in compensation) of part IT 
of the Legislative Appropriation Act, fiscal year 1933, is amended by inserting 
at the end thereof the following: “ This section shall not apply during the fisea) 
year ending June 30, 1935, except to the extent that it suspends the longevily 
inereases provided for in the tenth paragraph of section 1 of the Pay Adjust 
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ment Act of 1922. This amendment shall not authorize the payment of back 
compensation.” 

This section was amended and clarified by section 1 of the act of 
June 27, 1934, 48 Stat. 1265, providing as follows: 

That in the administration of the provision of subparagraph (1) of section 24 
of the Independent Offices Appropriation Act, 1935, amending section 201 of 
part II of the Legislative Appropriation Act for the fiscal year 1933, all service 
rendered by postal and other officers and employees prior to July 1, 1932, and 
subsequent to June 30, 1932, shall be credited to the officers or employees and 
such officers or employees promoted to the grade to which they would have 
progressed had section 201 (suspending automatic increases in compensation) 
of part II of the Legislative Appropriation Act, fiscal year 1933, not been 
enacted. 

You were advised under date of June 29, 1934, that in view of the 
last-quoted statute, decision of May 24, 1934, A-55507, 13 Comp. Gen. 
384, cited by you, would not become operative July 1, 1934. See, also, 
decision of June 29, 1934, A-55877, 13 Comp. Gen. 480, to the Secre- 
tary of the Treasury. 

During the period July 1, 1932, to and including June 30, 1934, 
section 201 of the economy act remained in operation, suspending all 
provisions of law conferring automatic increases in compensation 
by reason of length of service or promotion. Section 24 of the 
act of March 28, 1934, as amended and clarified by section 1 of the 
act of June 27, 1934, supra, restoring the right to receive automatic 
increases in compensation, did not become effective until July 1, 
1934. Thus, it is the record of service and status on July 1, 1934, 
and not on any date during the fiscal years 1933 and 1934, which 
must determine the amount and effective date of an automatic in- 
crease in compensation during the fiscal year 1935. 

Since the act of June 14, 1934, swpra, specifically fixed no other 
effective date, its provisions became effective on the date of the act, 
and, consequently, its saving clause is operative only on the “ rank 
or salary” actually held on that date, and not on the “rank or 
salary” to which an employee would have advanced on or after 
July 1, 1934, under the terms of the acts of March 28, 1934, and 
June 27, 1934, had it not been for the act of June 14, 1934. 

In the illustration given the clerk was in grade 3, receiving $2,150 
per annum on June 30, 1932, and remained in that status on June 
14, 1934, by reason of section 201 of the economy act. Therefore, 
on the basis of the facts stated, he is entitled to be advanced, effective 
July 1, 1934, only to grade 4, with a salary rate of $2,300 per 
annum, the maximum grade to which he may be advanced auto- 
matically under the terms of the said act of June 14. 
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TRANSPORTATION—CIVILIAN CONSERVATION CORPS—LAND 
GRANT—MILITARY ALLOWANCE 


The duties rendered by officers and enlisted men of the Army in connection 
with Civilian Conservation Corps camps are military duties, rendered by 
troops of the United States, and any transportation of such Officers and 
enlisted men by rail incident to such duty is subject to applicable land-grant 
deductions, but where such transportation costs are paid from other than 
appropriations for the War Department, Navy Department, and Marine 
Corps, the Joint Military Passenger HBqualization Agreements are not 
applicable thereto. 


oe General McCarl to the Chairman, Western Military Bureau, July 
12, 1934: 


There has been considered your letter of May 5, 1934, requesting, 
as agent of the Great Northern Railway and the Missouri Pacific 
Railway, review of the settlements of this office in which land-grant 
and military-allowance deductions were made from the bills of these 
carriers for transportation furnished officers and enlisted men of 
the United States Army traveling on duties having connection with 
the administration of the Civilian Conservation Corps. You argue 
at length that, as the Civilian Conservation Corps is a civilian ac- 
tivity, the officers and enlisted men detailed to duties in connection 
therewith could not be considered troops of the United States within 
the meaning of the land-grant laws. 

By decision of May 24, 1934, A-54669, consideration was given a 
similar argument advanced by the Louisville & Nashville Railroad 
Co., and it was stated therein— 

The claim is not for charges for the transportation of members of the Civilian 
Conservation Corps. The travelers were members of the United States Army, 
subject to its discipline, and presumably traveling pursuant to its orders. It is 
not perceived how the fact that the cost of the transportation may be payable 
from the emergency conservation fund, possibly because the travel was in 
connection with the Civilian Conservation Corps, operates to render the travelers 
any the less members of the United States Army or any less subject to the 
operation of the land-grant laws. Neither is there discernible any difference 
in character between the travel here concerned and that which would be 
performed by the same enlisted men in connection with the assembling, trans- 
porting, disciplining, and training of newly enlisted personnel of the Army in 
event of war. The right to the deduction for land grant in such latter 
circumstances could not be questioned. No reason appears why the mere fact 
of payment from the emergency conservation fund for travel of the same men 
on like duties should operate to deprive the Government of its right to the 
deduction for land grant. 

It is understood that the Army officers and enlisted men assigned 
to duty in connection with the Civilian Conservation Corps have no 
duties in connection with the forest-service activities performed by 
members of the corps, the duties of Army personnel being limited to 
enrolling and physically examining persons selected; disciplinary 
control; transporting enrollees to established corps camps; adminis- 
tration of such camps, including the furnishing of medical and hos- 


pital supplies and services; supervision of construction of shelter; 
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the procurement of supplies; supervision of the preparation and 
serving of food; the preparation of pay rolls and the payment of 
enrollees; in short, discharge their usual duties but in connection 
with an organization created to afford relief and the members of 
which perform their allotted work under the direction of persons in 
no way connected with the Army. 

In the annual appropriation act for the Army under “ Claims for 
damage to and loss of private property ” (see for the fiscal year 1934, 
47 Stat. 1576), there is made an appropriation for payment of claims 
not exceeding $500 each in amount for damage to or loss of private 
property incident to the training, practice, operation, or maintenance 
of the Army. 

The activities above mentioned are all functions of the Army per- 
formed in connection with bodies of soldiers or the recruitment and 
assignment of members of the Army. It is training and practice of 
the most valuable character for the Army personnel assigned to such 
duties and has been so recognized by officials of the Army. For 
example, in the Army and Navy Register of August 12, 1933, a state- 
ment from the Secretary of War is summarized and quoted as follows: 

The Army is handling the thousand-and-one details connected with the supply, 


health, welfare, pay, and administration of this corps and in accomplishing this 


job, Mr. Dern says, “ the Army itself has learned and is learning many valuable 
lessons.” 


And quoted the Secretary of War further: 


The Regular Army has furnished some 3,000 officers for duty with the Civilian 
Conservation Corps. * * * The furnishing of these officers, trained in the 
essentials of leadership, supply, sanitation, and administration of units, made 
the difference between success and failure. * * * 


And in the issue of the same journal of December 2, 1933, the 
report of the Chief of Staff is summarized in part as follows: 

It is true that certain benefits have accrued to the Army through its 
administration of the Civilian Conservation Corps project. Junior officers in 
particular have obtained valuable training in mobilization processes and in 
leadership. Staffs have been enabled to test in a practical way certain phases 
of theoretical plans. The procurement services have been afforded opportunity 
to meet and solve many problems incident to emergency expansion. * * 

Section 1222, Revised Statutes, prohibits officers of the Army on 
the active list from holding any civil office and provides that any 
officer who accepts or exercises the functions of a civil office shall 
thereby cease to be an officer of the Army and his commission shall 
be thereby vacated, and section 1224, Revised Statutes, as amended, 
provides: 

No officer of the Army shall be employed on civil works or internal improve- 
ments, or be allowed to engage in the service of any incorporated company, or 
be employed as acting paymaster or disbursing agent of the Indian Department, 
if such extra employment requires that he shall be separated from his com- 


pany, regiment, or corps, or if it shall otherwise interfere with the perform 
ance of the military duties proper. 
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The act of March 31, 1933, 48 Stat. 22, for the purposes of that act, 
provides: 
the President is authorized, under such rules and regulations as he may 
prescribe, and by utilizing such existing departments or agencies as he may 
designite, to provide for employing citizens of the United States who are 
unemployed, etc. 

And so forth. 

The President, in utilizing an existing agency—the Army—for the 
purposes of the act of March 31, 1933, has not assigned to the officers 
and enlisted men of the Army so utilized any civil duties, but has 
required merely that they shall perform their normal military train- 
ing or peace-time duties in connection with the Civilian Conserva- 
uon Corps relief work. It was probably because of the provisions of 
sections 1222 and 1224, Revised Statutes, that the duties of Army 
personnel were thus confined to strictly military duties, and that the 
supervision of the actual forest work of the enrollees was placed 
under the supervision of civilian branches of the Government. 

In Southern Pacific Co. v. The United States, 285 U.S. 240, involv- 
ing the travel of engineer officers of the War Department in perform- 
ing duties in connection with rivers and harbors improvement and 
meetings of the California Debris Commission, to which duties such 
officers were assigned by the President with statutory sanction, the 
court stated the question there involved as follows: 

The narrow question presented for decision is whether engineer officers cease 
to be members of the military forces or “troops of the United States” when 
they are assigned to duty in connection with the improvement of rivers and 
harbors or the work of the California Debris Commission. 
and in the light of the facts appearing concluded that such engineer- 
ing officers while so engaged ceased to be members of the military 
forces of the United States within the meaning of the land-grant 
laws. 

But the facts in the instant matter are not identical with or even 
similar to those before the court in the litigation supra. There was 
there involved statutory sanction for detail of engineering officers to 
work nonmilitary in character while in the instant matter there was 
statutory sanction not to detail officers and other military personnel 
but to utilize the Army as an agency, an existing agency, and the 
duties assigned the Army appear to have been carefully restricted 
so as to avoid any question under the statutes supra. 

It does not so clearly appear that the duties rendered by that por- 
tion of the Army employed by the President on relief work in con- 
nection with activities of the Civilian Conservation Corps require 
a conclusion that while so engaged the officers and men involved have 
ceased to be members of the military forces or “ troops of the United 
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States” so as to render the land-grant laws inapplicable to travel 
necessary in such connection. 

With respect to transportation furnished over non-land-grant lines 
but subject to the joint military passenger equalization agreements, 
point is made that such agreements are restricted to transportation 
paid exclusively from appropriations of the War Department, Navy 
Department, or Marine Corps, and that the appropriation here in- 
volved is not such an appropriation. In such connection there would 
seem for consideration that the appropriation was so made as to be 
available for allocation to the agencies called upon by the President 
to participate, and that in such circumstances an allocation to the 
War Department for uses of Army participation operates merely to 
augment existing War Department appropriations and becomes, in 
effect, a War Department appropriation. However, it has been other- 
wise determined and the established rule will not now be disturbed. 

Upon review, the settlements will be modified insofar as they ap- 
plied the joint military passenger agreements to transportation of 
officers and enlisted men of the Army engaged in connection with 
civilian conservation work, but must be sustained insofar as they 
deducted land grant when the transportation was furnished over 
land-grant routes. 


(A-56141) 


CONTRACTS—INDEFINITE—MAINTENANCE SERVICE 


A stipulation in a contract for the removal of telephone equipment and re- 
installment in another building calling for maintenance of the equipment 
free of charge indefinitely does not require the contractor to maintain the 
equipment free of charge perpetually. The performance of maintenance 
services free of charge may be required for a. reasonable time and in 
determining such period contemporaneous transactions and circumstances 
may be considered in order to ascertain the intent of the parties. 


‘Comptroller General McCar! to the Secretary of State, July 13, 1934: 
I have your letter of June 13, 1934, as follows: 


On December 16, 1932, under contract no, S—28fu—17, the American Eimbassy 
at Rome, Italy, engaged the Standard Elettrica Italiana to move telephone 
equipment owned by the United States from rented quarters which were then 
being vacated to the Government-owned buildings which are now occupied by 
the American diplomatic aud consular offices at Rome. Included in the contract 
is the following provision: 

“The contractor for moving the telephone installation guarantees proper 
installation and perfect functioning of the telephone installation after it has 
been installed in the new quarters, and agrees to furnish maintenance of the 
telephone equipment free of charge indefinitely.” 

By a Cespatch dated February 14, 1934, the American Ambassador at Rome 
reported that the Standard Elettrica Italiana had stated that maintenance in 
the sense of the contractual provision just quoted comprised inspection and 
supervision nd that it would be unreasonable to expect the company to pro- 
vide indefinitely repair work and all replacements, such as lamps, fuses, and 
worn parts. The Standard Elettrica Italiana accordingly notified the embassy 
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that service, including labor and material, having been provided without cost 
since the date of the installation of the equipment in the new premises, it could 
no longer continue to furnish materials or labor without payment; that after 
March 1, 1934, it would make a charge of 10.00 lire per hour for labor, with a 
minimum charge of 50.00 lire; and that all replacement of parts must be paid 
for in addition. 

If a contract is entered into for furnishing maintenance on a yearly basis, 
the Standard Elettrica Italiana will assume all responsibilities of maintenance 
both as to labor and material upon a payment of 2,500.00 lire per annum. The 
representative of the company says that in the past the embassy’s telephone 
installation has required the services of a technician once a week for three 
hours in order to maintain the mechanism in working condition and in good 
order. 

In the circumstances, the Ambassador recommended that authorization be 
granted him to conclude a contract with the Standard Elettrica Italiana to 
take effect March 1, 1934, providing for maintenance of the telephone installa- 
tion on a yearly basis at the rate of 2,500.00 lire per annum. 

Before authorizing the negotiation of a new contract, the Department felt 
that the question of the responsibility of the contractor under the provision to 
furnish maintenance free of charge indefinitely should be resolved. Therefore, 
the Ambassador was requested to examine the records pertaining to the negotia- 
tion of the contract in December 1982 and to confer with the officers and 
employees in the Embassy acquainted with the details of the arrangement with 
the Standard Elettrica Italiana, and to inform the Department of the exact 
understanding of the Embassy and the contractor when negotiating the contract 
of the intent of the clause requiring indefinite maintenance. The Ambassador 
was further asked to ascertain what provision against the cost of maintaining 
this part of the agreement was included by the contractor in estimating his 
price of 22,000 lire for the whole job, and also to report just what guarantees 
were stipulated by the Embassy at the time bids were called for. The reply 
received from Rome to these questions is quoted: 

“In response to the Department’s instruction no. 202 of April 30, 1934, 
requesting information concerning contract no. S28fa—17, dated December 16, 
1932, with special regard to the understanding of the Embassy and the con- 
tractor of the intent of the clause requiring the contractor ‘to furnish mainte- 
nance of the telephone equipment free of charge indefinitely’, I have the honor 
to inform the Department that at the time of making the contract in question 
the Embassy was paying the Rome City Telephone Company approximately 
lire 4,000.00 per annum for maintenance, and that there appeared to be no 
likelihood of having these charges waived, or even reduced, since the regula- 
tions of the company provided that maintenance charges must be paid in con- 
nection with the furnishing of service. Therefore, in making a contract for the 
removal of the equipment it was necessary, in order to protect the Embassy 
against having to pay two separate maintenance charges, that a clause be 
inserted in the contract for moving the equipment providing for free mainte- 
nance, and, obviously, no time limit could be specified regarding compliance 
with this requirement. The representatives of the Standard Company protested 
at the time of the drafting of the contract against the use of the word ‘ main- 
tenance’ and endeavored to have the word ‘supervision’ substituted therefor, 
but the Embassy was obliged to refuse to accede to this. 

“Since the Standard Company was furnishing maintenance without cost at 
the time the contract was entered into for moving the equipment, they made no 
provision in their bid looking to the cost of providing maintenance after the 
equipment had been installed in the new quarters. Their first estimate was 
lire 26,550.00, which was subsequently reduced to lire 25,000.00, and finally, 
after considerable pressure, to lire 22,000.00. If the labor involved and the 
amount of new material required in connection with moving the telephone 
equipment and installing it in the Twin Villas is taken into consideration, 
necessitating the construction of an underground, brick-lined trench and pro- 
viding an armored cable protected by iron piping to connect the two buildings, 
a distance of more than 150 vards, the furnishing of new wires throughout for 
both switchboards and to connect them with the exchanges, and the providing 
of other new parts too numerous to list, the contract price appears quite 
reasonable. 

“With regard to the guarantee stipulated by the embassy at the time bids 
were invited for moving the equipment, they were identical with those con- 





DECISIONS OF THE COMPTROLLER GENERAL 39 


tained in the contract concluded with the Standard Company, i.ec., the proper 
installation and perfect functioning of the telephone equipment after being 
installed in the new premises; liability for any damages incidental to moving; 
that telephonic communication would not be interrupted during the process of 
removal; and that maintenance should be furnished without cost indefinitely.” 

In the described circumstances it seems to me that the contractor having 
furnished maintenance of the telephone installation without cost from the date 
the equipment was placed in service in the new quarters, which Was on or 
about January 3, 1933, until March 1, 1934, has fulfilled reasonably the terms 
of his contract of December 16, 1932, with the embassy, and that the am- 
bassador would not be justified in attempting to obtain an extension of the 
indefinite period of free maintenance. Of course, before approving any new 
contract for maintenance at 2,500.00 lire per annum (approximately $216 at 
current exchange) or any similar sum, the Department would require that 
competitive bids be obtained. I shall appreciate an expression of your views 
regarding the status of the embassy under contract no. S—28fa—17. 

It appears that by contract S-28fa10, dated June 2, 1930, the 
Standard Elettrica Italiana contracted to furnish and install certain 
telephone equipment in quarters rented for the United States Em- 
bassy at Rome; that the contractor agreed to maintain such equip- 
ment free of charge for the period of 1 year from the date of 
installation; that installation was required by the contract to be 
completed in July 1930; that payment was to be made upon comple- 
tion of the installation and that payment for the equipment and 
installation was made on June 26, 1931, in the amount of $1,246.52 
(voucher 268 of the June 1931 accounts of W. H. A. Coleman). It 
further appears that during 1932 it was found necessary to move the 
telephone equipment from the rented quarters to the Government- 
owned buildings at Rome; that in a dispatch addressed to the Secre- 
tary of State, dated September 8, 1932, the Embassy reported that 
the telephone equipment was a specially manufactured unit of the 
International Telephone & ‘Telegraph Co. of America, and that it 
was vitally important that in contracting for the removal of the 
equipment to the Government-owned buildings that the work be per- 
formed by the manufacturers under a guaranty of expert installation, 
and requested authority to contract for the removal of the equip- 
ment without securing competitive bids, as required by section 3709, 
Revised Statutes. In a decision of this office, dated September 20, 
1932, A-44551, the Secretary of State was advised that no reason 
was apparent why the equipment could not be removed and rein- 
stalled as the result of competitive bids. Thereafter bids were re- 
quested for the removal of the equipment, the request stipulating 
among other things, that the contractor for moving the telephone 
installation guarantees proper installation and perfect functioning 
of the telephone installation after it has been installed in the new 
quarters and agrees to furnish maintenance of the telephone equip- 
ment free of charge indefinitely. The bid of the Standard Elet- 
trica Italiana, being the lowest bid received, was accepted and 
contract S-28fa17, dated December 16, 1932, was entered into. 
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From the facts stated, it appears that when the bids were requested 
for removing the telephone equipment, such equipment was being 
maintained either by the Rome City Telephone Co., in connection 
with the rendering of service or by the Standard Elettrica Italiana, 
under the terms of its contract of June 2, 1930, and that in order to 
save to the United States the right of maintenance and in order to 
prevent the possibility of incurring a second obligation for mainte- 
nance, the request for bids required bidders to agree to furnish 
maintenance free of charge indefinitely. Completion of the moving 
of the equipment to the Government-owned buildings is stated to 
have been accomplished on or about January 3, 1933, and that said 
equipment was maintained free of charge until March 1, 1934, when 
the Standard Elettrica Italiana called attention to the prevision for 
indefinite maintenance and stated that it would be unreasonable to 
expect said company to provide indefinite repair work and all re- 
placements, and accordingly, that it would no longer continue to fur- 
nish materials or labor without payment. 

It is settled that in construing contracts, previous and contempo- 
raneous transactions and facts properly may be taken into consid- 
eration to ascertain the subject matter as well as the sense in which 
the parties may have used particular terms, but not to alter or 
modify plain language which they have used. Brawley v. United 
States, 96 U.S. 173; Seitz v. Brewers’ Refrigerating Co., 147 U.S. 517. 
The stipulation in the contract for the maintenance of the equip- 
ment free of charge indefinitely was not the principal service for 
which the consideration was paid but was incidental thereto and is 
too indefinite for enforcement. An agreement which contemplates 
continuing performance for an indefinite time has been construed as 
stipulating only for performance terminable at the will of either 
party or at least it must be construed to mean some period short of 
infinity. In such a case it is necessary to first construe the agree- 
ment in the light of surrounding circumstances and with reference 
to the subject matter in order to ascertain the intention of the par- 
ties. It may be construed that the agreement means the performance 
is to continue for a reasonable time or that the parties would subse- 
quently settle that term of the agreement. Generally, an agreement 
of this character will not properly be construed as calling for per- 
petual performance. 

Under the facts of record and in view of the prior contract pro- 
viding for maintenance services for a period of 1 year after comple- 
tion of the original installation, a reasonable construction of the 
terms of contract S-28fal7 would appear to be that the contractor 
is not bound to furnish maintenance of the equipment free of charge 


for any period after February 28, 1934. You are advised accord- 
ingly 
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(A-56216) 


TRAVELING EXPENSES—TIPS TO PIER OR STATION PORTERS— 
FOREIGN SERVICE OFFICERS 


Fees to pier or station porters, whether obligated or gratuitous, are included 
in the per diem in lieu of subsistence allowed Foreign Service officers and 
are not reimbursable when the per diem allowance has been paid as a part 
of transportation expenses, 




















Comptroller General McCarl to the Secretary of State, July 13, 1934: 

There has been received your letter of June 8, 1934, regarding the 
action taken by this office April 18, 1934, as to items aggregating 
$2.52 charged on voucher no. 27 of the account of Herbert O. 
Williams, Foreign Service officer, as expenditures incurred on 
account of handling his baggage at steamship piers and railroad 
stations in foreign countries, credit for which was suspended for the 
reason that tips or fees, whether obligated or gratuitous, are included 
in the per diem in lieu of subsistence and are not reimbursable when 
the per diem allowance has been paid. The suspended items on this 
voucher are as follows: 


In TO a etl las in ceaiemias $0. 80 
ee on owe nuennneee ee seein . 8 
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Porter at station, Veracruz 













It is stated in your letter: 


In support of this suspension reference is made by your office to section 207 
(47 Stat. 405) amending section 3 of the Subsistence Expense Act of 1926, the 
provisions of which prohibit the charging by an officer of fees to porters and 
stewards in addition to his per diem allowance. 

The provision of law referred to is, of course, quite conclusive so far as 
gratuitous fees or tips are concerned but it is the opinion of the Department 
that where, as in the instant case, such charges represent a fixed tariff for 
the handling of baggage they are thus removed from the category of gratuitous 
fees and are in fact an unavoidable and allowable charge for the transfer 
ef baggage. Reference is made to a despatch, no. 21, dated November 22, 
1933, submitted to the Department by Mr. Williams, a copy of which has 
been sent to your office previously, wherein the Consul explains the circum- 
stances attending the incurrence of expenditures of this nature. 

It is sincerely hoped that in view of the explanation now submitted it 
will be possible to remove the suspension under reference and to appreve in 
principle the incurrence of charges of this nature. A specific ruling of your 
Office will be appreciated for the future guidance of the Department and its 
personnel, 















In this connection there is for consideration, also, voucher no. 
798 from the account for July 1933, of Coert du Bois, American 
Consul General at Naples, whereon credit was suspended April 16, 
1934, for similar items aggregating $1.24 claimed at railway stations 
in Rome and Naples. The suspended items on this voucher are as 
follows: 
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Baggage porter at station, Rome___-----~-- ha sae Ee rk es Seid .ol 
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In explanation of these charges the officer submitted a certificate 
to the effect that the expenditures were made in accordance with 
the definite requirements of the Italian State Railway and that the 
amounts were fixed by its official rate schedule. 

The Economy Act of June 30, 1932, 47 Stat. 405, under the sub- 
title “Permanent Reduction of Travel Allowance ”, provides: 

Sec. 207. Section 3 of the Subsistence Expense Act of 1926, approved June 3, 
1926 (44 Stat. 688, 689), is hereby amended to read as follows: 

Sro. 8. Civilian officers and employees of the departments and establishments, 
while traveling on official business and away from their designated posts of 
duty, shall be allowed, in lieu of their actual expenses for subsistence and all 
fees or tips to porters and stewards, a per diem allowance to be prescribed 
by the head of the department or establishment concerned, not to exceed the 
rate of $5 within the limits of continental United States, and not to exceed an 
average of $6 beyond the limits of continental United States. 

The record shows that these Foreign Service officers were allowed 
a per diem of $6 each in lieu of subsistence, which under the plain 
provisions of the act of June 30, 1932, supra, precludes in addition 
the allowance of fees or tips to porters. 

As to allowing the same as part of the transportation expenses 
there has been noted the statement that “such charges represent a 
fixed tariff for the handling of baggage.” Even if the matter be 
considered on that basis it is not apparent why allowance of the 
charges should be made. It is admitted that they are charges sepa- 
rate and distinct from the cost of railway or steamship tickets, the 
services of station or pier porters for carrying baggage not being 
recognized as a part of the service to which the purchase of a railroad 
or steamship ticket entitles the passenger. (4 Comp. Gen. 410.) 
The tips or fees which it is contended represent a fixed tariff must 
be considered in any event on the basis of personal expenses of the 
traveler to be taken care of under the per diem allowance to which 
he is entitled, rather than as part of or incident to transportation 
expenses. 

Under such circumstances it must be held that there is no basis 
for allowing credit for these items.. Accordingly, Herbert O. Wil- 
liams being indebted to the United States in the sum of $2.52, ani 
Coert du Bois, in the sum of $1.24, it is requested these respective 
sums be required to be deposited without further delay. 


(A-56368) 


COMPENSATION—FORTY-HOUR WEEK—ALASKA RAILROAD 


The employees of the Alaska Railroad are not within the terms of section 23 
of the act of March 28, 1934 (48 Stat. 522), establishing a 40-hour week. 


Comptroller General McCarl to the Secretary of the Interior, July 13, 1934: 


There was received June 28, 1934, your letter, without date, as 
follows: 
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Certain questions which have arisen under section 23 of the “ Independent 
Offices Appropriation Act, 1935,” in the administration of the Alaska Railroad, 
are presented for your consideration and decision. 

It is respectfully requested that I be advised whether employees of the rail- 
road in the following-named classes are subject to the provisions of the said 
section 23: 

1. Trainmen (locomotive engineers and firemen, conductors, brakemen, and 
baggagemen). These employees are paid monthly on basis of hours credited 
(or miles, whichever gives the greater amount). The pay schedule and working 
rules governing these employees were adopted some years ago by the general 
manager of the railroad after extended conferences with representatives of the 
men and comparison with rates paid for like services in the States. 

2. Maintenance-of way employees (carpenters, section laborers, and others, at 
hourly rates, engaged in repair and upkeep of buildings, tracks, bridges, and 
roadway). The rates paid these men have been adjusted from time to time by 
the general manager of the railroad, with the approval of the Secretary of the 
Interior, to conform to local wage conditions. 

3. Mechanical and shop forces. These employees (machinists, boilermakers, 
ete.) receive monthly wages at rates fixed by the general manager of the rail- 
road, and approved by the Secretary of the Interior, to conform to rates for 
similar work in the States, adjusted to local wage conditions. 

4. Cooks and waiters paid at monthly rates in employ of the operation of the 
railroad’s hotel at Curry, its base hospital at Anchorage, on river boats, and in 
sundry mess halls operated by the railroad at points on its line for the accom- 
modation of its operating and maintenance forces. These employees are paid 
at rates established by the management, with the approval of the Secretary of 
the Interior, which conform to the requirements of wage conditions in the places 
where the employees are located. 

If further particulars are required by your office in the consideration of the 
questions presented, the information desired, will be furnished gladly by this 
Department upon request. 


Section 23 of the act of March 28, 1934, 48 Stat. 522, provides as 
follows 


The weekly compensation, minus any general percentage reduction which 
may be prescribed by act of Congress, for the several trades and occupations, 
which is set by wage boards or other wage-fixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932: Pro- 
vided, That the regular hours of labor shall not be more than forty per week; 
and all overtime shall be compensated for at the rate of not less than time and 
one-half. 


In decision of April 6, 1934, 18 Comp. Gen. 265, 268, it was held 
as follows: 


Evidently the words “trades and occupations” appearing in section 23 of 
the act of March 28, 1934, supra, were intended to embrace not only all posi- 
tions or employments in the recognized trades and crafts and occupations of a 
similar character but also supervisory and administrative positions and em- 
ployments the duties of which are entirely connected with, and dependent upon, 
the duties performed by the personnel in the trades, crafts, and similar occu- 
pations, the compensation of which is subject to adjustment by wage boards or 
other wage-fixing authorities. See generally section 5 of the original Classifica- 
tion Act of March 4, 1923, 43 Stat. 1489, and 4 Comp. Gen. 900; id. 959. 


Railroad employees are regarded generally as a distinct class of 
personnel and their occupations as not being within “trades and 
occupations ” of mechanics and laborers as employed in section 23 
of the act of March 28, 1934, supra. It is not believed, therefore, 
that the Congress intended to require that the 40-hour week statutory 
provision be applied to employees of the Alaska Railroad even 
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though their rates of wages may be fixed administratively pursuant 
to a procedure somewhat similar to that followed by wage boards. 
The authority to fix hours of labor and rates of compensation of 
employees of the Alaska Railroad is vested in the President by the 
act of March 12, 1914, 38 Stat. 305, and while a 40-hour week for 
said employees might be established by order of the President, and 
rates of wages adjusted accordingly, within the limits of available 
appropriations and subject to the restrictions on administrative pro- 
motions (see decision of June 19, 1934, A-56038, 13 Comp. Gen. 451), 
section 23 of the act of March 28, 1934, supra, is not applicable to 
require such action. 

The question presented is answered in the negative. 


(A-56133) 


CONTRACTS—PROCESSING TAX 





The United States is not required to pay processing tax on the products pur- 
chased by it and, where no mention is made of any tax in the specifications 
or the bid submitted by a contractor for furnishing supplies to the United 
States, there is no legal liability on the United States for payment to the 
contractor of an amount equal to processing taxes imposed prior to the 
opening of the bids, the Government being liable only for the contract price. 


Decision by Comptroller General McCarl July 16, 1934: 

The Rath Packing Co. has requested review of settlement 
no. 0285876(5), dated May 24, 1934, wherein was disallowed its 
claim for $6.61 as processing tax on hams and bacon furnished the 
Veterans’ Administration Facility, Excelsior Springs, Mo., under 
contract VA99h-242, dated October 24, 1933. 

It appears that under date of October 14, 1933, the business man- 
ager, Veterans’ Administration Facility, Excelsior Springs, Mo., 
advertised for bids to be opened October 23, 1933, for the furnishing 
of a quantity of packing-house and dairy products, among which 
were items A-8 and A-9, calling for a quantity of hams and bacon. 
The claimant delivered the hams and bacon called for in accordance 
with its contract and paid the United States the sum of $6.61, repre- 
senting processing tax on pork products, pursuant to the President’s 
proclamation of October 18, 1933, and by reason thereof claimant 
requests reimbursement. 

The claim was disallowed in the settlement, supra, for the reason 
that claimant’s bid was opened on October 23, 1933, while the regu- 
lations applying processing tax on hog products were approved by 
the Secretary of Agriculture and the President of the United States 
on October 18, 1933, to become effective November 6, 1933. Claimant, 
in requesting review of the settlement and allowance of its claim, 
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urges that the tax was not included in its bid; that its bill was 
mailed from Waterloo, Iowa, on October 20 and— 

we certainly did not have the conversion factors on various pork cuts when 
this bid was mailed out. In fact, we did not have the conversion factors until 
several days later, even though the Secretary issued his order October 18. 
Even if we had had the conversion factors, we could not have legally added 
them into our prices, in view of the fact that the tax did not take effect on 
‘shipments until November 6. 

The established rule is that the rights and liabilities under a con- 
tract are limited by its terms, which are to be interpreted according 
to the established rules of construction. Where a contract contains 
an express stipulation as to the amount to be paid, such stipulation 
is conclusive on the parties and measures the amount of recovery 
for performance. Simpson vy. United States, 172 U.S. 379; Inter- 
national Contracting Company v. Lamont, 155 U.S. 310. The con- 
tract price may not be increased by reason of a processing tax unless 
provided for in the contract. 

The United States is not required to pay processing taxes on the 
products purchased by it. Where no mention is made of any taxes 
in the specifications or the bid submitted by a contractor for furnish- 
ing supplies to the United States, there is no legal liability on the 
United States for payment to the contractor of an amount equal to 
processing taxes, the Government being liable only for the contract 
price. The advertised specifications in this case specifically 
provided: 

Prices bid herein include any Federal tax heretofore imposed by the Con- 
gress Which is applicable to the material on th's bid. If any sales tax, precess- 
ing tax, adjustment charge, or other taxes or charges are imposed or changed 
by the Congress after the date set for the opening of this bid and made appli- 
cable directly upon the production, manufacture, or sale of the supplies cov- 
ered by this bid, and ave paid by the contractor on the articles or supplies 
herein contracted for, then the prices named in this bid will be increased or 
decreased accordingly, and any amount due the contractor as a result of such 
change will be charged to the Government and entered on vouchers (or 
invoices) as separate items. 

It was for the claimant to compute its bid prices for the delivery of 
the hams and bacon required under the advertised specifications and 
to take into consideration all elements of cost which it believed the 
situation required. A processing tax on hog products, imposed in 
the regulations approved by the Secretary of Agriculture and the 
President of the United States on October 18, 1933, had been made 
applicable on October 23, 1933, when the bids in question were 
opened, and claimant must be charged with the knowledge that when 
its bid was submitted a processing tax would be collected on pork 
products on and after November 6, 1933, the effective date of the tax. 

There is no legal basis for the allowance of the claim, and the 
disallowance thereof must be and is affirmed. 
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TAXES—LICENSE FEES—REFUNDS 


A license fee determined and paid according to law for the privilege of exer- 
cising certain callings, professions, or vocations in the District of Columbia 
may be recovered only upon failure of the privilege due to facts and cir- 
cumstances beyond the control of the licensee and without his consent. 

No refund is authorized where the licensee abandons his right to operate or 
voluntarily fails to exercise the full privilege granted, or, in the absence 
of a statute, voluntarily surrenders his license, or where the license is 
legally and properly revoked or withdrawn. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, July 16, 1934: 


By your letter of June 19, 1934, advice is requested as to the 
legality of refunding license fees or taxes to persons licensed under 
section 31 (b) of the act of July 1, 1932 (47 Stat. 555), who, during 
the period for which licenses were issued, operated less miles than 
was contemplated at the time schedule and estimated total number of 
miles to be operated were approved by the Public Utilities Commis- 
sion, the said operators remaining in service at end of license year. 

The act of July 1, 1932, cited, makes it unlawful for any person 
to engage in or carry on any business, trade, profession, or calling in 
the District of Columbia for which a license fee or tax is imposed 
without first obtaining a license so to do. It prescribes the procedure 
for obtaining, designates the authority for granting, and provides for 
assignment of licenses, and prohibits the issuing of any license until 
after the fee therefor has been paid. After making general provi- 
sions for the granting and use of such licenses, fees are prescribed 
for carrying on the different vocations. As a rule the fees are fixed 
at a flat rate per annum, but the amount of the tax in some instances 
is to be determined by the extent and duration of operations. Pro- 
vision is made for proportioning the fee when a license is issued after 
the beginning of the license year, limited to a minimum fee of $5, 
but no provision is made for refunding the fee, or any part thereof, 
in case a licensee fails to exercise the right or privilege granted by 
the license to its fullest extent. 

A license is merely a permit or privilege to carry on some busi- 
ness subject to regulation. It is a right granted by authority to do 
an act which without such grant of authority would be unlawful. 
A license to carry on a business or trade is an official permit to carry 
on the same or to perform other acts forbidden by law except to 
persons obtaining such permits. A license tax is a charge imposed 
upon the privilege of exercising certain callings, professions, or 
vocations. 

In any case where payment of a fee is required in advance for the 
privilege of carrying on a certain business otherwise prohibited by 
law, the licensee buys the right or privilege. When the license is 
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granted the licensee has received value in full for the fee paid. In 
the absence of statutory authority to the contrary, the transaction is 
completed when the fee is paid and the license granted. 

By paragraph 31 (b) the act provides: 


Any person, partnership, association, trust, or corporation operating or pro- 
posing to operate any vehicle or vehicles not confined to rails or tracks for the 
transportation of passengers for hire over all or any portion of any defined 
route or routes in the District of Columbia, except when such vehicle or 
vehicles are to be operated solely for sight-seeing purposes, shall, on or before 
the ist day of October in each year, or before commencing such operation, 
submit to the Public Utilities Commission of the District of Columbia, in tripli- 
cate, an application for license, stating therein the name of such person, part- 
nership, association, trust, or corporation, the number and kind of each type 
of vehicle to be used in such operation, the schedule or schedules, and the total 
number of vehicle-miles to be operated with such vehicles within the Dis- 
trict of Columbia during the twelve-month period beginning with the 1st day 
of November in the same year. The Public Utilities Commission shall there- 
upon verify and approve, or return to the applicant for correction and resub- 
mission, each such statement, and when approved, forward one copy thereof 
to the Commissioners of the District of Columbia or their designated agents 
and return one copy to the applicant. Upon receipt of the approved copy, and 
prior to the Ist day of November in the same year, or before commencing such 
operation, each such applicant shall pay to the collector of taxes, in lieu of 
any other franchise, personal or license tax, in connection with such operation, 
the sum of eight-tenths of 1 cent for each vehicle-mile proposed to be operated 
in the District of Columbia in accordance with the application as approved. 
Upon presentation of the receipt for such payment, the Commissioners of the 
District of Columbia or their designated agent shall issue a license author- 
izing the applicant to carry on the operations embodied in the approved appli- 
cation. No increase of operations shall be commenced or continued unless and 
until an application similar to the original and covering such increase in 
operation shall have been approved and forwarded in the same manner and 
the corresponding additional payment made and license issued. No license 
sball be issued under the terms of this subparagraph without the approval of 
the Public Utilities Commission of the District of Columbia. 


It will be noted that this paragraph is not different from the other 
paragraphs of the act, except as to determination of the amount of 
the tax or fee, and in that respect is more favorable to the licensee 
than many of the other fees. It is calculated on the basis of actual 
operations proposed, whereas the fee in many of the vocations is the 
same amount for each licensee without regard to the amount of 
business expected. The nature of the business is such and the equip- 
ment and ability of the different utilities to operate are so varied that 
apparently it was necessary to provide a basis for computation of 
the license tax to be charged in such cases in order to make the tax 
equitable and practicable. The privilege to operate according to 
schedule is a license and the fee paid in advance of obtaining the 
license is a license tax. Nothing in the language used indicates any 
intention of the Congress to place the tax in this instance in a differ- 
ent status from the other license taxes provided by the act. They 
were all imposed as a revenue measure under the general taxing 
power of the Congress. The amount of the tax and the manner of 
its determination were matters wholly within its discretion. If it 
had intended bus operators should pay a tax of 8 mills per mile for 
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the mileage actually operated, it would have been a simple matter to 
have so provided. It is possible that the difficulty of determining 
the actual mileage operated and the necessity of leaving the matter 
largely to the employees of the operators were considered. 

The application for license must state the number and kind of 
each type of vehicle to be used, the schedule and number of miles 
proposed to be operated, and it must be approved by the Public 
Utilities Commission before a license legally may be issued. The 
amount of the fee is determined by mathematical calculation and 
must be paid in advance. In the absence of mathematical error or 
unless the license has become inoperative by reason of acts or cir- 
cumstances over which the licensee has no control and without his 
volition, as where he is deprived of his license by statute, ordinance, 
or regulation which prohibits the operation for which the license was 
granted, there is no legal authority for refunding the fee paid or 
any part thereof. (See 37 Corpus Juris, 255.) In case the privilege 
granted is not revoked or amended without fault of the licensee 
during the license period, the fee therefor having been determined 
and paid strictly according to law is not erroneously paid or col- 
lected and it cannot be recovered. No subsequent voluntary act 
of the licensee could have the effect of nullifying the legality of the 
original payment of the license fee determined and collected accord- 
ing to law, but a license tax or fee is to be distinguished from a 
property tax voluntarily paid, such as was considered in the General 
Baking Company case, A-39803, December 21, 1931. A license tax, 
such as is under consideration in this case, must be paid in advance, 
and such payment is a condition precedent to obtaining the license 
for future operations, and the unearned portion of the money paid 
for the privilege may be recovered only upon failure of the privilege 
due to facts and circumstances beyond -the control of the operator 
and without his consent. No refund is authorized where the licensee 
abandons his right to operate or voluntarily fails to exercise the full 
privilege granted, or, in the absence of statute, voluntarily surrenders 
his license or where the license is legally and properly revoked or 
withdrawn. 

Provision is made for payment of another or additional fee before 
beginning an increase of operations, but refunds are not provided 
for where a decrease of operations is contemplated. Provision is 
made for refunding erroneous payments, but not the unearned por- 
tion of the tax. Applying the well-known maxim of interpretation 
and construction, expressio unius est exclusio alterius, it must be held 
that refunding of unearned portions of the license tax paid was not 
intended. 

Where an excessive amount has been collected by reason of mis- 
take or error in the original computation of mileage, or for any 
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reason the amount collected was erroneous at the time it was paid, 
the Commissioners of the District of Columbia are authorized to 
refund the tax or that portion thereof that was collected or paid in 
error. See paragraph 51 of the act under consideration. In the 
instant case the payments were not erroneously made, and there 
appears no legal authority for refunding the same or any part 
thereof. Your questions are answered accordingly. 


(A-56277) 


COMPENSATION—HOLIDAYS—PER DIEM EMPLOYEES 


The statutes providing pay for holidays to per diem employees are applicable 
only to per diem employees on u permanent basis as distinguished from 
employment from day to day for definitely fixed brief periods. 


aig a General McCarl to Maj. W. D. Dabney, United States Army, July 
16, 1934: 


Your endorsement of June 7, 1934, requests decision whether pay- 
ment is authorized of supplemental pay roll covering per-diem com- 
pensation for Memorial Day, May 30, 1934, for a number of employees 
stated as employed since May J as dockbuilders. The conditions 
under which these persons were employed are stated in letter dated 
May 28, 1934, from Capt. Ira J. Wharton, Port Quartermaster, 
Brooklyn, N.Y., as follows: 


1. On April 23, 1934, this office commenced hiring in accordance with civil- 
service regulations 32 dockbuilders at $9 per diem, in a temporary capacity not 
to extend beyond June 30th, 1934, in connection with repairs to Pier No. 1, this 
base. The total of 32 men were hired prior to May Ist. These employees have 
been continuously employed since that date and the question now arises as to 
whether or not they should be paid for Memorial Day, May 30th, on which date 
no service will be rendered. 

* * * - * + * 

2. Decision is requested whether or not employees referred to may be paid 
for holiday in question. It is requested that decision be expedited in order 
that, if in the affirmative, employees may be paid from funds available this 
fiscal year. 


The acts of January 6, 1885, 23 Stat. 516; February 23, 1887, 24 
Stat. 644; and June 28, 1894, 28 Stat. 96, provide, respectively, as 
follows: 


That the employees of the Navy Yard, Government Printing Office. Bureau of 
Printing and Engraving, and all other per-diem employees of the Government 
on duty at Washington, or elsewhere in the United States, shall be allowed 
the following holidays, to wit: The first day of January, the twenty-second day 
of February, the fourth day of July, the twenty-fifth day of December, and 
such days as may be designated by the President as days for national thanks- 
giving, and shall receive the same pay as on other days. 

That all per-diem employees of the Government, on duty at Washington or 
elsewhere in the United States, shall be allowed the day of each year which is 
celebrated as “ Memorial” or “ Decoration Day” and the fourth of July of 
each year as holiday, and shall receive the same pay as on other days. 

That the first Monday of September in each year, being the day celebrated 
and known as “ Labor’s Holiday”, is hereby made a legal public holiday, to all 
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intents and purposes, in the same manner as Christmas, the first day of Janu 
ary, the twenty-second day of February, the thirtieth day of May, and the fourth 
day of July are now made by law public holidays. 


These statutes apply to per-diem employees of the Government on 
a permanent basis as distinguished from those employed from day 
to day for definitely fixed brief periods. 26 Comp. Dec. 537; 3 Comp. 
Gen. 411; 5 id. 312; 12 td. 117, and 204. It appears that the em- 
ployees involved in the present submission were not permanently 
employed, but that their employment was from day to day for a 
temporary period of short duration beginning sometime after April 
28, 1934, and expressly limited to June 30, 1934. Accordingly, such 
temporary employees are not entitled to pay for holidays when no 
service is rendered. Payment on the voucher submitted with your 
endorsement is not authorized and it will be retained in the files of 
this office. 


(A-56089) 


CHECKS—FORGED ENDORSEMENT—CONCURRENT RECOVERIES 
FROM ENDORSERS AND FORGERS—OFFSET 


Where the Government has paid a check on a forged endorsement of the 
payee’s name, the United States hus a right to recover back the amount 
paid from the forger or from the endorsers on the check, and has the 
further right to proceed against each concurrently, but when, however, 
there has been a concurrent recovery the amount recovered from the 
endorsers is for treating as an excess collection and, as such, is properly 
for refunding to the innocent endorsers. 

If a forger of a Government check has a valid claim against the United States, 
the Government may set off the amount of his indebtedness to the Govern- 
ment arising from the forgery of the check against any sum due him on 
the claim—there being an inherent right in the Government to set off 
against an amount due a claimant any sum the same person owes the 
Government, which right may be exercised before resorting to other 
remedies, such as proceeding against the endorsers on the breach of 
their contract of endorsement guaranteeing the genuineness of all prior 
endorsements. 

Where a Government check has been paid on a forged endorsement of the 
payee’s name and the amount thereof has been properly and duly reclaimed 
from the endorsers and the amount so recovered has been paid to the right- 
ful payee, there no longer exists a debtor-creditor relationship between the 
forger and the United States so that, thereafter, there is no authority in 

the Government to collect from moneys due the forger for the purpose of 

indemnifying the endorsers sustaining the loss, the matter then being a 

private one for adjustment between the forger and the endorsers suffering 

the loss. 


Comptuanet General McCarl to the Administrator of Veterans’ Affairs, July 


There has been received your letter of June 9, 1934, as follows: 


I have your decision of May 18, 1934, A-55086, in the case of Mrs. Eliza 
Boykin, relative to the fraudulent negotiation of Government checks issued 
in her favor. With reference to the last paragraph of your communication, 
you are advised that settlement has been accomplished. 

Prior to the receipt of your decision of May 2, 1934, A-46902, in the case 
of Thomas J. Jackson, XC—1268004, and your decision of May 12, 1934, A-47978, 
to the Secretary of the Treasury in the case of John P. Wadden, C—27806 , it 
had been the practice of the Administration to withhold, at the request of the 
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Treasury Department, amounts due beneficiaries who had improperly nego- 
tiated checks to which they were not entitled and on which reclamation had 
been effected by the Treasury Department. Amounts so withheld were either 
transmitted to the Treasury Department at intervals or upon completion of 
recovery of the amount involved for the purpose of reimbursing the endorsers 
from whom reclamation had been effected. 

This procedure had been established after your decision rendered on Feb- 
ruary 8, 1927 (6 Comp. Gen. 513) in the case of John Inabinet, where dual 
recovery of the amount involved in the fraudulent negotiation of a check due 
this beneficiary was effected by the reclaiming from the endorsing bank and 
by withholding from an award of insurance in favor of the fraudulent en- 
dorser. It was held in this decision that refund should not be made to the 
fraudulent endorser and payment was authorized and made to the bank. 

In your decisions of May 2, 1934, and May 12, 1934, you hold, however, 
that there is no authority of law for the withholding of amounts payable 
under the acts governing the Veterans Administration. In your later decision 
of May 18, 1934, referred to in the above, you state, however, that your office 
will direct reclamation of the checks involved and that “ When reclamation 
of the proceeds of the involved checks shall have been made any sum 
recovered by your Administration through the withholding of payments 
of amounts due the wrongful negotiator will be for payment on a pro rata 
basis to the endorsers who shall have suffered a loss on the checks in 
question, * * 3 * 

In view of the circumstances and the findings in your several decisions, there 
is submitted for your consideration and advice a statement showing the details 
and status of the following listed cases to which the procedure described has 
been or is now being supplied: 


Stovall, Harry S C—350320 
Prothero, Elmer Charles C-1436949 
Moffatt, Ralph C-—452395 
Waterhouse, John R C-375637 
Wadden, John Peter C-278062 
Anderson, Mrs. Teresa A C-624128 
Diamond, Maurice C—1049415 
Lopez, Adolfo C-382766 
Varvara, Nathan 

Boykin, Archie C-128189 
I Fate XC-833478 
Rose, Tony A-2581592 


In the future, cases of this nature will be submitted for your determination as 
they arise. It may be stated that informal advice has been received from the 
Treasury Department that certain sums recently recovered by deductions and 
forwarded to that Department have not been applied to reimburse endorsers. 


It is a general rule that where a payment has been made by the 
drawee of a check under a forged endorsement of the payee’s name, 
the drawee of such a check may recover back the amount paid, either 
(1) from the forger on a “ debt ”, or “ indebitatus assumpsit ”, count 
or (2) from the last endorser on an action based on the breach of the 
endorser’s warranty of the genuineness of all prior endorsements. 
In the case of a Government check drawn on the Treasurer of the 
United States the Government is both the drawer and drawee. 
Therefore, under the rule just stated, where the Government has paid 
a check drawn to the Treasurer of the United States under the usual 
warranty of endorsers as to the genuineness of all prior endorsements, 
and it thereafter develops that the payee’s endorsement on such paid 
check was forged, the United States has a right to recover back the 
amount paid from the forger or from the last endorser, and has the 
further right to proceed against each concurrently. 

7556°—35—5 
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It is also fundamental that the Government has the inherent right 
to set off against an amount due a claimant any sum the same person 
owes the Government, either under the same or other obligations, and 
such right may be exercised notwithstanding the amount owing to 
the Government may be otherwise secured (2 Comp. Gen. 579). In 
other words, the Government may through proper administrative 
officers first apply all available assets in its possession toward liqui- 
dation of the indebtedness before resorting to other available 
remedies (7 Comp. Gen. 305). 

In the cases of Thomas J. Jackson, XC-1268004, and John P. 
Wadden, C-278062, covered in decisions of this office, 13 Comp. 
Gen. 309 and A-47978, dated May 12, 1934, referred to in your letter, 
supra, it was apparent from the facts therein submitted that recovery 
on the forged checks was first made from the endorsing banks as 
indemnification of the loss sustained by the Government arising out 
of the breach of their contracts of endorsement guaranteeing the 
genuineness of all prior endorsements. Such recovery was in accord- 
ance with the rule stated herein. The rightful payees of the 
involved checks were thereafter paid from the amounts so recovered. 
After such payment to the rightful payees, your administration 
undertook to withhold from the benefits payable to the forgers (or 
their immediate beneficiaries) for the purpose of reimbursing the 
banks which sustained the loss on the involved checks. Such action 
by your administration was in contravention of the provisions of 
section 308 (a) of the World War Adjusted Compensation Act 
(44 Stat. 827), in the Jackson case, and section 22 of the World War 
Veterans’ Act (43 Stat. 613), in the Wadden case. But, even aside 
from these inhibitory statutory provisions, there would be no author- 
ity in the Government to act as a collection agent for the benefit of 
the endorsers sustaining a loss through proper reclamation proceed- 
ings on forged checks. After the Government’s loss has been in- 
demnified in such cases, the matter of adjustment is a private one 
as between the forger and the endorser suffering the loss. 

In the case of John Inabinet, covered in 6 Comp. Gen. 513, also 
referred to in your letter, supra, it appears that there was a so-called 
“concurrent recovery ”—one from the endorser and also one from 
the forger—the Government, as previously stated herein, having a 
right, in check-forgery cases, to proceed concurrently against the 
endorser and the forger. By applying the rule of offset as herein- 
before stated, it was proper for the United States there to first 
apply the available assets in its possession toward liquidation of the 
forger’s indebtedness. Such application of the assets in this case 
resulted in a complete liquidation of the forger’s indebtedness to the 
United States. Consequently the amount recovered from the 











DECISIONS OF THE COMPTROLLER GENERAL 53 
endorser was thus for treating as an erroneous collection by the 
Government and, as such, was properly for refunding to the innocent 
endorser. Such action was clearly within the principles stated 
herein, when viewed in the light that the recovery made from the 
forger was not for the purpose of reimbursing the endorser but for 
the sole purpose of liquidating the forger’s indebtedness to the 
United States. 

In the case of Archie Boykin, XC-128189, covered in my decision 
A-55086, dated May 18, 1934, which is also referred to in your letter, 
no reclamation of the proceeds of the forged checks had been made 
at the time of the decision. Your administration reported in this 
case, however, that the monthly benefits due the forger from your 
administration were being withheld toward liquidation of the 
forger’s indebtedness to the Government. There was no definite as- 
surance, however, that the forger would live long enough to allow 
complete liquidation of his indebtedness to the Government. When 
the Government suffers a loss on a forged check, it is entitled to an 
immediate indemnification thereof from the endorsers. The defer- 
ring of reclamation proceedings with the view of permitting monthly 
recoupments over an indefinite period is not to the best interests of 
the Government, because, should the means of recovery become ex- 
hausted before complete recovery is effected, as might be occasioned 
by the death of the beneficiary, or otherwise, the Government at 
such time may not be in a position to reclaim successfully the amount 
due, owing to possible bank failure, death of endorsers, etc. Taking 
these factors into consideration, it should be readily apparent why 
it is to the interest of the Government to exercise its right in this 
case to proceed against the forger and endorsers concurrently. 
Should concurrent recovery be effected here, as in the John Inabinet 
case discussed above, it will be proper to refund to the endorsers 
such sum as may be in excess of that required for the full liquidation 
of the indebtedness to the Government—such excess recovery being 
for treating as an erroneous recovery and thus properly for refund- 
ing to the endorser or endorsers involved, and in nowise coming 
within the inhibitory provisions of section 22 of the World War 
Veterans’ Act, 1924. There must not be overlooked in this case the 
fact that reclamation proceedings could only be authorized for the 
checks issued over the period July 1, 1923, to November 30, 1932— 
the checks covering the period October 15, 1918, to July 1, 1923, 
having been destroyed. Since the wrongful negotiator has admitted 
that he appropriated to his own use all of the undestroyed checks 
covering the period July 1, 1923, to November 30, 1932, it may be 
the same person negotiated, also, the checks issued prior to July 1, 
1923. Should it be so determined, any present recovery by the 
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withholding of monthly benefits would be for application to his 
indebtedness in the order in which it occurred. In the event of any 
concurrent recovery over any portion of the period July 1, 1923, to 
November 30, 1932, the rule heretofore stated for application in 
such cases will likewise be for application here. 

It should be noted from the foregoing that there is no conflict 
in the decisions of this office referred to in your letter, as seems to 
be assumed by you. It may be stated in this connection that in 
cases involving forgeries the proper action should be taken by your 
administration both in reporting the cases for reclamation and in 
withholding amounts due the forger where that is possible. The 
amounts collected as a result will be for disposition as herein 
indicated. 

With respect to the 12 cases listed in your letter, the action should 
be in accordance with the rules discussed herein. Where, however, 
settlements have already been made with the endorsers contrary to 
the principles stated herein, such settlements need not now be 
disturbed. 


(A-56166) 


REENLISTMENT ALLOWANCE—FORFEITURE THEREOF DUE TO 
COURT-MARTIAL SENTENCE 


Where claim for reenlistment allowance under the act of June 10, 1922, 42 Stat. 
625 (629), hag been allowed and the check issued in payment thereof is 
not received by the claimant because of his then being in a state of deser- 
tion and the claimant was thereafter apprehended and sentenced by court- 
martial “to forfeit all pay and allowances due or to become due”, the 
proceeds of such check, which have gone into outstanding liabilities pur- 
suant to section 306, Revised Statutes, should be withdrawn therefrom by 
an appropriate settlement of the General Accounting Office and deposited 
to the appropriation against which the check was originally charged, as 
the claimant's right thereto was forfeited under court-martial sentence. 


Decision by Comptroller General McCarl, July 17, 1934: 

There is for consideration by this office the claim of Ralph R. 
Parrish for $75, representing enlistment allowance alleged to be due 
under the provisions of the act of June 10, 1922, 42 Stat. 625. 

The claimant’s military history appears as follows: That he 
enlisted in the United States Army on February 6, 1924, from which 
enlistment he was honorably discharged March 12, 1927; that he 
reenlisted March 25, 1927, from which reenlistment he deserted on 
July 7, 1927; that he was apprehended on January 13, 1928; that he 
was tried by general court-martial on March 10, 1928, for violation 
of the fifty-eighth article of war (desertion) and was found guilty 
of violation of the sixty-first article of war (absent without leave) ; 
that he was sentenced to be dishonorably discharged from the serv- 
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ice, to forfeit all pay and allowances due or to become due, and to 
be confined at hard labor for 11 months; that the execution of that 
portion of the sentence adjudging dishonorable discharge was sus- 
pended until soldier’s release from confinement; that he was honor- 
ably restored to duty August 20, 1928; and that he was honorably 
discharged on May 16, 1931, per expiration of service. 

Under date of May 10, 1927, shortly after his reenlistment, the 
soldier filed a claim for $75 enlistment allowance. This claim was 
allowed by settlement of this office approved September 29, 1927, 
and check no. 115354, dated October 20, 1927, was issued by the 
Treasurer of the United States in payment of said settlement and 
was forwarded to the claimant at Fort Douglas, Utah. The soldier 
then being in the status of a deserter, the check was returned to the 
Treasurer under date of March 24, 1928, for proper disposition. In 
a report dated June 5, 1934, the Treasury Department advised this 
office that the proceeds of the check had been covered into the 
Treasury in the account denominated, “ Outstanding Liabilities ”, 
pursuant to the provisions of section 306, Revised Statutes, as 
amended, 41 Stat. 654. 

The claimant, under date of April 7, 1934, again made claim for 
the enlistment allowance in question. At the time of the settlement 
allowing the claim thus asserted no information was before this 
office reflecting the soldier’s status of desertion. In view, however, 
of the general court-martial trial of March 10, 1928, finding the 
soldier guilty as hereinbefore stated, and the sentence imposing, 
among other things, a forfeiture of “all pay and allowances due or 
to become due ”, it is held that the soldier’s right to the enlistment 
allowance otherwise due was forfeited by the court-martial sentence. 
Accordingly, his claim for said allowance must now be and is dis- 
allowed. (5 Comp. Gen. 671.) The settlement of September 29, 
1927, is hereby canceled, and the amount of the check in payment of 
that settlement will be withdrawn from the account “ Outstanding 
Liabilities ”, and deposited to the applicable appropriation by an 
appropriate settlement of this office. 


(A-53385) 
TRANSPORTATION—DEPENDENTS—NAVY MEDICAL OFFICER 


Where the War Department orders assigning a Navy medical officer attached 
to the War Department for duty with the Civilian Conservation Corps, 
described such duty as temporary, and a flat per diem of $5 was authorized 
and paid while on such temporary duty as prescribed in the order, the 
transportation at public expense of the officer’s dependents to such station 
is not authorized. 
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Decision by Comptroller General McCarl July 18, 1934: 


There is for consideration the matter of the refund claim addressed 
March 7, 1934, to the finance officer, United States Army, Washing- 
ton, D.C., requesting collection from Lt. (Jr. Gr.) Harold L. Weaver, 
Medical Corps, United States Navy, in the amount of $15.23, for 
transportation furnished his wife, Alice M. Weaver, on Government 
request no. W.Q.—981315, issued July 5, 1933, for first-class trans- 
portation from San Diego, Calif., to Fort Lewis, Wash., and 
used from San Diego to Fresno, Calif., the claim of the Atchison, 
Topeka & Santa Fe Railroad Co. for furnishing such transporta- 
tion having been allowed by settlement no. T-92715, dated March 
16, 1934. 

It appears that Lieutenant (Junior Grade) Weaver was under the 
provisions of the Executive Order No. 6131—A, dated May 13, 1933, 
attached to the War Department for duty with the Civilian Conserva- 
tion Corps, and Special Orders No, 87, Headquarters Ninth Corps 
Area, dated May 17, 1933, assigning him to duty, is as follows: 

1. Each of the following-named lieutenants (J.G.), Medical Corps, United 
States Navy, now at the station indicated, having been attached to the United 
States Army for duty with the Civilian Conservation Corps, and having reported 
by wire to the Secretary of War for assignment, will proceed without delay 


to the station indicated after his name, reporting upon arrival to the command- 
ing officer for temporary duty with the Civilian Conservation Corps thereat: 


NAVAL TRAINING STATION, SAN DIEGO, CALIFORNIA 


Name Assigned to 

* * * * * oa * 
TS Ni SN eas cies Fort Lewis, Washington. 

* * om om ca a * 


Each officer may apply to the Quartermaster Corps for the necessary rail 
and Pullman transportation or may travel by his own automobile and be reim- 
bursed therefor at the rate of three cents per mile for the official distance, it 
having been administratively determined that payment at such rate is more 
economical and advantageous to the United States. Each officer will be allowed 
a flat per diem of five dollars ($5.00) while traveling and while on temporary 
duty for a period not to exceed thirty (80) days. The travel directed is neces- 
sary in the military service. (FD 509 P 1-00622, 1-0630 A 8815—-N.) In 
accordance with instructions contained in radiogram from the War Depart- 
ment dated May 15, 1933, each officer will be placed on the pay rolls of the 
Civilian Conservation Corps upon departure from his naval post of duty. 


His orders described his duty as temporary, and a flat per diem 
of $5 was authorized and paid while on such temporary duty as pro- 
vided in the order. Transportation at public expense for an officer’s 
dependents is authorized under the act of May 18, 1920, 41 Stat. 603, 
only on a permanent change of station. Special Orders No, 114, 
dated June 13, 1933, merely changed the procurement authority but 
did not assign the officer permanently at Fort Lewis, and he is not 
entitled to be furnished transportation on Government request for his 
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dependent. His duty cannot be temporary for the payment of per 
diem in lieu of subsistence as described in his orders and also perma- 
nent for the purpose of transportation of dependents. 

Reference is made to a copy submitted of a radiogram dated June 
12, 1933, from The Adjutant General of the Army to the Command- 
ing General First Corps Area, Army Base, Boston 9, Mass. (copy 
furnished other corps area commanders), directing that the first 
station assigned Navy medical officers are their permanent stations. 
This determination was published nearly a month after the issuance 
of the order to the officer in this case and cannot be accepted as 
authority to furnish transportation at Government expense for the 
dependents of Lieutenant (Jr. Gr.) Weaver unless he shall refund the 
per diem in lieu of subsistence paid him while on duty at Fort Lewis, 
Wash. The sum of $15.23 is properly for collection from the officer, 
as well as the cost of transportation stated to have been furnished the 
dependents of this officer from Fresno to Fort Lewis, the accounts for 
which have not yet been received in this office. 


(A-56413) 


POSTAL SERVICE—RURAL LETTER CARRIERS—SAVED SALARY 


A rural letter carrier may be regarded as occupying the same position in which 
the inhibition contained in the saving clause of section 1 (d) of the act 
of June 25, 1934, 48 Stat. 1213, against reducing his compensation more than 
$180 per annum applies, only so long as he continues to perform at least 
the same amount of service on the same route, and it may be held also 
that the benefit of the saving clause inures to him proportionately when the 
same route is reduced in length, but the saving clause does not apply upon 
the transfer of the carrier from one route to another. 

A rural letter carrier would not be entitled to any increase over the salary 
saved to him by operation of the saving clause of section 1 (d) of the act 
of June 25, 1934, 48 Stat. 1213, unless and until the route he is serving should 
be increased to a mileage for which section 1 (a) of the statute fixes a 
rate of compensation in excess of the saved salary. 


Comptroller General McCarl to the Postmaster General, July 20, 1934: 
There has been received your letter of July 6, 1934, as follows: 


The act of June 25, 1934, to adjust the salaries of rural letter carriers, which 
became effective July 1, 1934, provides that: “(d) In the case of any carrier 
in the Rural Mail Delivery Service on the date this act takes effect, who serves 
six days a week a rural route of less than thirty miles, or who serves three 
days a week a rural route of less than sixty miles or two routes of a combined 
length of less than sixty miles, the annual salary of such carrier shall not be 
reduced more than $180 by operation of subsection (a) of this section.” 

A ruling is requested whether the saving clause quoted above has applicability 
if at any time subsequent to July 1, 1934, the length of a route, less than 
thirty miles in length, is increased or reduced sufficiently to necessitate a change 
in the salary, or if a change in the salary of the carrier is made necessary by 
reason of his transfer or reassignment to another route. For example, a carrier 
serving a rural route 28 miles in length was on July 30 receiving a salary of 








58 DECISIONS OF THE COMPTROLLER GENERAL 


$1,920 per annum. Because of the saving clause his salary was fixed at $1,740 
per annum, effective July 1, 1934, instead of the statutory rate of $1,680 per 
annum. If the length of this route were reduced on August 1 to 27 miles, 
would the salary of the carrier be reduced to the statutory rate of $1,620 per 
annum, or would the carrier be entitled to receive a salary of $1,710 per annum, 
the rate which he would have been paid if he had been serving 27 miles on 
July 1, 1934? 

Again, if a route of 22 miles served by a carrier on July 1, 1934, whose salary 
because of the saving clause has been fixed at $1,548 per annum, is later 
increased in length to 24 miles, should the salary of the carrier be increased 
to $1,620 per annum, which is the rate that would have been paid him if he had 
been serving a 24-mile route on July 1, 1984, or should he be paid the statutory 
rate of $1,440 per annum for service over a route 24 miles in length? 

It will be appreciated if your ruling covering these questions is rendered 
within the shortest time possible in order that we may proceed with the issu- 
ance of necessary instructions to field officers of the Postal Service. 


In decision of July 5, 1934, A-56413, 14 Comp. Gen. 13, it was 
stated : 

Subsection (a) of section 1 of the act of June 25, 1934, is general legislation 
fixing the basis for determining the rate of compensation to be paid regular 
and substitute rural carriers, whereas subsection (d) is merely a “ saving 
clause” for the benefit of carriers in the Rural Mail Delivery Service on July 1, 
1934, the effective date of the act; that is to say, it is intended to limit 
the amount by which certain salaries being paid on June 30, 1934, may be 
reduced. * ° © 

In the application of saving clauses preventing or limiting loss of 
salary, which have appeared in statutes readjusting or authorizing 
the readjustment of salary rates of Federal personnel, it has been 
uniformly recognized that the saving clause is personal to the officer 
or employee, and continues only so long as he continues to hold the 
same office or position. 6 Comp. Gen. 322; id. 727; 11 td. 352. There 
is nothing in the wording of the saving clause in section 1 (d) of the 
act of June 25, 1934, 48 Stat. 1213, to justify or authorize any dif- 
ferent application. 

Pursuant to this principle, a rural letter carrier may be regarded 
as occupying the same position in which the inhibition against reduc- 
ing his compensation more than $180 per annum applies, only so long 
as he continues to perform at least the same amount of service on the 
same route, and it may be held also that the benefit of the saving 
clause inures to him proportionately when the same route is reduced 
in length, but that the saving clause does not apply upon the transfer 
of the carrier from one route to another. 

In the first case presented, the salary of $1,740 per annum which 
was saved to the carrier so long as he served the 28-mile route, is to 
be reduced by $60, or to $1680, when the route is reduced from 28 
miles to 27 miles, $60 per annum being the difference fixed by section 
1 (a) of the statute between a 28- and a 27-mile route. 

In the second case presented, the salary of $1,548 per annum, fixed 
as of July 1, 1934, pursuant to the saving clause, for a route 22 miles 
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in length would continue to be the same for a route 24 miles in length, 
$1,548 per annum being more than $1,440 per annum, the rate fixed 
for a route 24 miles in length by section 1 (a) of the statute. That 
is, the carrier would not be entitled to any increase over the saved 
salary unless and until the route he is serving should be increased to a 
mileage for which section 1 (a) of the statute fixes a rate of com- 
pensation in excess of the saved salary. For instance, if the route in 
the second case presented should be increased to 26 miles, the carrier 
would then be entitled to $1,560 per annum (26$60) which would 
be $12 more than the saved salary. 


—_—— 


(A-56572) 





CONTRACTS—EXTENSIONS—NATIONAL RECOVERY 
ADMINISTRATION 


While no objection will be made to the exercising by the National Recovery 
Administration of an option for the extension of the contract for a limited 
period not extending beyond the life of the appropriation available therefor, 
when reserved in an original contract for stenographic reporting services 
awarded after due competition, any amendment of the contract to provide 
for further extensions thereof beyond option reserved in the original con- 
tract would render it self-perpetuating and would be in contravention of 
section 3709, Revised Statutes. 

Where a contractor voluntarily assents to a reduction in the price to be paid 
for services rendered the Government without requiring in consideration 
therefor any amendment of the contract for the benefit of the contractor 
beyond its original specifications, such reduction is in the interest of the 
Government and there would be no legal objection to its acceptance. 


Comptroller General McCarl to the Secretary of Commerce, July 20, 1934: 
There has been received your letter of June 25, 1934, as follows: 


At the request of the National Recovery Administration, the Division of 
Purchases and Sales for this Department entered into a contract (Cc-1893) 
with Jesse L. Ward for furnishing all services and materials necessary for 
stenographically reporting all hearings and conferences for the National 
Recovery Administration, including the National Labor Board, and joint hear- 
ings with the Agricultural Adjustment Administration, or any other Govern- 
ment agency, covering subjects or matters involving the National Recovery 
Administration; for furnishing transcripts of such hearings and conferences to 
be held and of those heretofore held; and duplicating tentative codes and other 
matter for the period from October 30, 1933, to June 30, 1934. This contract 
contains the provision that “* * * the National Recovery Administration 
reserves the right to require the contractor and the contractor will be required 
to continue the contract for a further period of six months or less at the prices 
quoted herein.” 

The National Recovery Administration will desire to amend the extended 
contract as soon as it will have become effective, as follows: 

Cancel item l-a, which stipulates 25¢ per hundred words, and substitute 
therefor “ rate per 100 words for original or first copy, 24¢ per 100 words”, and 
insert in the contract the following provisions: 

“The National Recovery Administration reserves the right to require the 
contractor to continue the contract for periods of six months, the first of such 
periods to begin January 1, 1935, and continue through June 30, 1935. 
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“In all other respects the contract will remain in force and effect as stipu- 
lated in the original contract Cce-—1893.” 

Mr. Ward was awarded contract Cc—1893 because his bid was the lowest 
received from four bidders who responded to thirteen invitations to bid for the 
contract. It is estimated from past experiences under this contract that the 
proposed change in the contract price for the original or first copy will result 
in a saving of $1,500.00 to the Government during the six months’ period begin- 
ning July ist next. 


It is the opinion of the National Recovery Administration that it will be un- 
desirable and disadvantageous to the Government service to again advertise or 
change contractors for this service for the following reasons: 


The contractor has underbid all competitors on the two occasions invitations 
have been issued for this work; the proposed amendment is a reduction of his 
present contract price; the present price is considered reasonable (and the 
lowest bid received) ; therefore, the amended price is more acceptable to the 
Government than the present contract price; the contractor has all the files 
necessary to furnish the Government or citizens with additional copies of all 
hearings heretofore held by the National Recovery Administration and by the 
National Labor Board, a factor of considerable importance to the Government. 

Your prompt decision is respectfully requested as to whether after the option 
has been exercised to extend the present contract for a six months’ period be- 
ginning July 1, 1934, it may then be amended as herein previously stated. 

It is noted that the National Recovery Administration proposes to 
exercise its option under the contract provision quoted in the first 
paragraph of your letter, so as to extend the life of the contract 
Cc-1893, October 30, 1933, for a period of 6 months or less at the 
same price, after the end of the fiscal year 1934, and to amend the 
contract by providing that the price to be paid the contractor under 
item 1-a shall be 24 cents per 100 words instead of 25 cents per 100 
for originals, as now provided, and you state that it is estimated such 
a reduction in price will result in a saving of $1,500 to the Govern- 
ment during the 6 months’ period beginning July 1, 1934. If the 
contractor assents to such reduction in the prices to be paid, there 
would appear to be no legal objection to such change in the contract. 

With reference to the proposal to further amend the extended 
contract by the insertion of a provision that “ the National Recovery 
Administration reserves the right to require the contractor to con- 
tinue the contract for periods of 6 months, the first of such periods 
to begin January 1, 1935, and continue through June 30, 1935 ”, the 
obvious purpose and result of such a provision in the contract mani- 
festly is so at variance with the purposes of section 3709, Revised 
Statutes, and related statutes dealing with Government contracting 
as to require no discussion. 

It has been held repeatedly by this office and the courts that the 
provisions of section 3709, Revised Statutes, are designed to give 
all qualified persons equal opportunity to bid for Government busi- 
ness; to secure to the Government the benefits which flow from 
competition; to prevent unjust favoritism by officers of the Govern- 
ment in making purchases on public account, and to raise a bar 
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against collusion and fraud in procuring supplies and letting of 
contracts. 

It requires no close scrutiny of the proposed amendment, supra, 
to disclose the fact that it is designed to accomplish results directly 
opposite to thuse above, and constitutes the contract self-perpetuating 
at the will of the National Recovery Administration. 

The inclusion of such a provision is objectionable for the further 
reason that it contemplates extending the contract period beyond 
the date when the appropriation under which it is made will lapse. 
In this connection see 6 Comp. Gen. 295; id. 430; 7 id. 48. 

Accordingly, you are advised that the suggested amendment may 
not be made to the extended contract, and while this office will not 
question at this time the action taken in extending the contract 
period to December 31, 1934, no additional extension is authorized. 
See cases cited, supra. The reasons assigned for desiring to con- 
tinue the contract are not for consideration. 

The records of this office disclose that the contract here involved 
has been the subject of extensive correspondence with and by this 
office ; that the provisions of the specifications and invitation for bids 
jeading to its consummation and the short period afforded bidders 
for competing led to acrimonious criticism from other bidders and 
possible bidders and inquiries from at least two congressional sources. 
It was found necessary to eliminate certain objectionable restrictive 
features of the specifications as originally prepared, and the Admin- 
istrator of the National Recovery Administration was advised that 
the inclusion in the specifications of a requirement that the success- 
ful bidder give the work his exclusive attention was not proper. 
A-51752, December 6, 1933. The Administrator was advised, also, 
that this office would make no further objection to the award of a 
contract at that time, but it was requested that proper administrative 
actions be taken to prevent the issuance of such objectionable specifi- 
cations thereafter. 

In view of the above and the conclusions here reached, it is again 
suggested that administrative action be taken to avoid the unfor- 
tunately and apparently just criticism that resulted at the time of the 
original award of the contract under consideration. 


(A-50769), (A-54011) 


CONTRACTORS—RELIEF ACT 


The act of June 16, 1934, 48 Stat. 974, authorizing the adjustment and settle- 
ment on a fair and equitable basis of claims of persons who entered into a 
contract or contracts with the United States prior to August 10, 1933, 
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“including subcontractors and material men performing work or furnishing 
material or necessary fuel direct to the contractor under such contracts”, 
is not applicable to a sub-subcontractor performing work or furnishing 
material to a subcontractor of the Government contractor, nor to a third 
party intervening between the person performing work or furnishing 
material and the contractor. 

Comptroller General McCarl to the Secretary of the Treasury, July 24, 1934: 
There has been received your letter of July 20, 1934, as follows: 
There are attached hereto copies of letters received from the Penker Con- 

struction Company and the General Bronze Corporation relative to relief under 

Public Act 369. 

The attached letters raise two questions: 

(1) May a person furnishing labor or material to the subcontractor of a 
contractor having a contract direct with the Government present a claim for 
relief under the act? 

(2) May a claim by a person furnishing labor or material to the subcon- 
tractor of a contractor having a contract direct with the Government be pre- 
sented on behalf of such person by either the subcontractor to whom the labor 
or material was furnished or by the contractor having the contract direct with 
the Government? 

Since the adjustment and settlement of claims under Public Act 369 is vested 
in you, the above questions are submitted for your determination. 

The material part of the referred-to act of June 16, 1934, 48 Stat. 
974, in this connection is the authority to adjust and settle on a 
fair and equitable basis claims of persons who entered into a contract 
or contracts with the United States prior to August 10, 1933, “ in- 
cluding subcontractors and material men performing work or fur- 
nishing material or necessary fuel direct to the contractor under 
such contracts.” A sub-subcontractor performing work or furnish- 
ing material to a subcontractor of the contractor is not performing 
work or furnishing material direct to the contractor as required by 
the terms of the act of June 16, 1934. Where some third party, such 
as a subcontractor, intervenes between the person performing work 
or furnishing material and the contractor, it is too clear for serious 
argument that such work or material is not furnished direct to the 
contractor. 

Consequently you are advised that claims of sub-subcontractors 
and others whose agreements were not with the contractor perform- 
ing work or delivering supplies under a contract between the United 
States and such contractor did not perform work or furnish ma- 
terial direct to the contractor and the claims of such third parties 
to the contractor may not be considered under the act of June 16, 
1934, whether filed by such sub-subcontractors direct or through the 
contractor or his subcontractor. 
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(A-56289) 
RETIREMENT—FOREIGN SERVICE OFFICERS 


A Foreign Service officer regains retirement benefits under the Foreign Service 
Retirement Act of February 23, 1931, 46 Stat. 1211, upon reappointment 
in the Foreign Service after a period of service in the Department of 
State, immediately preceded by a period out of the service, entitling him 
to count prior periods of service in capacities recognized by the act prior 
to his resignation, whether continuous or not, and including the service 
in the Department of State. 11 Comp. Gen. 288 distinguished. 

There appears nothing in the Foreign Service Retirement Act of February 
23, 1931, 46 Stat. 1211, to require, in order to obtain the benefits of prior 
service, that a Foreign Service officer refund to the Foreign Service Re- 
tirement and Disability Fund any more than the amount refunded to him, 
plus interest thereon to date of refund. 


Comptroller General McCarl to the Secretary of State, July 24, 1934: 


There has been received your letter of June 23, 1934, in pertinent 
part as follows: 


After having completed almost seventeen years of service in various capacities 
in the Foreign Service, a Foreign Service officer resigned, effective February 9, 
1927, and three months later, under date of May 9, 1927, was appointed to a 
position in the Department of State where he has served continuously until 
his reappointment as a Foreign Service officer by the President, by and with 
the advice of the Senate, and upon taking oath of office he has again become 
eligible to participate in the provisions of the Foreign Service retirement and 
disability system. 

Inquiry is made in these circumstances, referring to your decision, A-40207, 
of January 27, 1932, in the case of Mr. James C. Dunn, whether the services 
of the officer in capacities recognized by the act of February 23, 1931, prior 
to his resignation and subsequent reemployment, may be considered in comput- 
ing his service credit, and, if so, whether in purchasing credit for the period 
from July 1, 1924, to February 9, 1927, it will be necessary for the officer to 
pay into the Foreign Service Retirement and Disability Fund more than the 
amount refunded to him upon his resignation under the provisions of the act 
of May 24, 1924, namely, seventy-five per cent of the contributions made by him 
to that time, plus interest to date of payment as contemplated by section 26 
(o) of the act of February 23, 1931. Copies of the two acts mentioned are 
enclosed for your ready reference. 

Of course, if allowable, the officer’s service prior to July 1, 1924, will require 
no special contribution, other than the withholding from the annuity found to 
be payable upon retirement of such proportion of five per centum thereof as 
the number of years during which no contribution was made bears to the 
total service period, in accordance with the provisions of section 26 (f) of the 
act of February 23, 1931. 

It is believed this case is contemplated by the statute under section 26 (0), 
providing for the computation of service from the date of original oath in a 
recognized capacity, but excluding leaves of absence without pay which exceed 
six months, and “all periods of separation from the service” as intimated by 
you in your decision of January 27, 1932, referred to above, particularly as the 
period to be excluded occurred between two duty periods as a Foreign Service 
officer, but before advising the officer concerned of the amount it will be neces- 
sary for him to pay into the retirement fund an expression of your opinion 
with reference to this matter will be much appreciated. 

Subsections (c), (f), (1), and (0) of section 26 of the act of May 24, 1924, 
as amended by the act of February 23, 1931, 46 Stat. 1211, 1212, and 1213, 
provide as follows: 

(c) Five per centum of the basic salary of all Foreign Service officers 
eligible to retirement shall be contributed to the Foreign Service Retirement 
and Disability Fund, and the Secretary of the Treasury is directed on the date 
on which this act takes effect to cause such deductions to be made and the 
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sums transferred on the books of the Treasury Department to the credit of the 
Foreign Service Retirement and Disability Fund for the payment of annuities, 
refunds, and allowances: Provided, That all basic salaries in excess of $10,000 
per annum shall be treated as $10,000. 

* * 2 * ” * o 


(f) Those officers who retire before having contributed for each year of 
service shall have withheld from their annuities to the credit of the Foreign 
Service Retirement and Disability Fund such proportion of 5 per centum as the 
number of years in which they did not contribute bears to the total length of 
service: Provided, That no deductions shall be made from the annuities of 
officers who have contributed thirty years, and no officer shall be required to 
contribute more than thirty years in any circumstances. 

* * 7 * * o * 


(1) Whenever a Foreign Service officer becomes separated from the service 
except for disability before reaching the age of retirement, or under section 33 
of this act, the total amount of contribution from his salary with interest 
thereon at 4 per centum per annum compounded annually up to the date of 
Such separation, shall be returned to him. 

* * 7 cm + + - 


(o) For the purpose of this act the period of service shall be computed from 
the date of original oath of office as diplomatic secretary, consul general, 
consul, vice consul, deputy consul, consular assistant, consular agent, commer- 
cial agent, interpreter, or student interpreter, and shall include periods of 
service at different times as either a diplomatic or consular officer, or while 
on assignment to the Department of State, or on special duty or service in 
another department or establishment of the Government, but all periods of 
separation from the service and so much of any period of leave of absence 
without pay as may exceed six months shall be excluded: Provided, That serv- 
ice in the Department of State or as clerk in a mission or consulate prior to 
appointment as a Foreign Service officer may be included in the period of 
service, in which case the officer shall pay into the Foreign Service Retirement 
and Disability Fund a special contribution equal to 5 per centum of his annual 
salary for each year of such employment, with interest thereon to date of 
payment compounded annually at 4 per centum, provided that such special con- 
tribution shall be subject to the limitations established by subdivision (f) of 
this section. 


In decision of January 27, 1982, 11 Comp. Gen. 288, 290, it was 
stated as follows: 


Initial service in a position under the Department of State does not entitle 
to retirement benefits under the Foreign Service Retirement Act, and the pur- 
pose and intent of the law is to save to Foreign Service officers the greater bene- 
fits of retirement under the Foreign Service Retirement Act upon appointment 
to a position under the Department of State, because of their training and 
experience, without break in the service. It is not contemplated generally that 
any person who has once served as a Foreign Service officer and resigns or 
otherwise becomes separated from the service may regain retirement benefits 
under the Foreign Service Retirement Act at any time thereafter in a position 
under the Department of State to which subsequently appointed. The “ period 
of separation from the service”, mentioned in your last paragraph as contem- 
plated by the statute, refers more particularly to the length of time between 
periods of service as a Foreign Service officer and not to a period between 
service of a Foreign Service officer and departmental service. 


It is understood that this principle was applied in the instant 
case to terminate retirement benefits under the Foreign Service 
Retirement Act upon appointment of this Foreign Service officer to a 
position in the Department of State May 9, 1927, after having been 
out of the service for 3 months. 
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However, under the plain terms of the statute this Foreign Service 
officer regained retirement benefits upon reappointment in the For- 
eign Service entitling him to count all prior service in capacities 
recognized by the acts prior to his resignation, whether continuous 
or not, and also, subject to the proviso of the above-quoted subsec- 
tion (0), service in the position in the Department of State, which is 
understood to have been immediately prior to, and continuous with, 
his current service as a Foreign Service officer. The first question is 
answered in the affirmative. 

Subsection (1) of section 26 as it appeared in the act of May 24, 
1924, in force on February 9, 1927, when this officer resigned from 
the Foreign Service, was as follows: 


(1) Whenever a Foreign Service officer becomes separated from the Service 
except for disability before reaching the age of retirement, 75 per centum of 
the total amount of contributions from his salary without interest shall be 
returned to him. 


It is presumed that under this statute there was returned in this 
case only 75 per centum of the officer’s contributions, without inter- 
est, and not the total amount of his contributions, plus interest, as 
authorized under the current statute. There appears nothing in the 
law to require that, in order to obtain the benefit of the service from 
July 1, 1924, to February 9, 1927, he be required to refund to the 
Foreign Service Retirement and Disability Fund any more than the 
amount refunded to him plus interest thereon to date of such refund. 
Your second question is answered accordingly. 

With regard to the period of service in the position in the Depart- 
ment of State between May 9, 1927, and the date of reappointment as 
a Foreign Service officer, the officer is required to make “a special 
contribution equal to 5 per centum of his annual salary for each year 
of such employment, with interest thereon to date of payment com- 
pounded annually at 4 per centum ”, under the terms of the proviso 
to subsection (0). See decision of March 20, 1933, 12 Comp. Gen. 551. 


(A-56489) 


TRANSPORTATION—HOUSEHOLD GOODS BY MOTOR VAN AND 
FREIGHT—EXCESS 


The method for determining the amount of excess cost to the Government for 
transporting the household goods of an officer of the Army on permanent 
change of station, in two shipments, total weight within his allowance, 
one by motor van loaded to capacity and containing all goods contractor 
had agreed to transport and one at a later date by freight, is the applica- 
tion of the cost per hundred which would have been incurred had they 
been turned over to the quartermaster in one lot and shipped by freight. 
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Decision by Comptroller General McCarl, July 24, 1934: 

There is for consideration the question as to the amount of excess, 
if any, properly for collection from Col. William B. Wallace, Infan- 
try, United States Army, by reason of his having turned over to the 
quartermaster his personal and household effects in two lots for ship- 
ment from his old to his new station, under paragraph 8 of Special 
Orders, No. 86, War Department, dated April 12, 1932, relieving him 
from assignment and duty at the Tank School, Fort George G. 
Meade, Md., effective on or about June 1, 1932, and assigning him to 
station at Fort Benning, Ga. 

It appears that the first lot turned over by Colonel Wallace to the 
quartermaster for shipment were the effects in his quarters O-24, 
consisting of 7,625 pounds of household goods and 1,480 pounds of 
professional books, and was one of 47 lots on which individual quota- 
tions were requested for transportation by pneumatic van or vans. 

The bid of Aero Mayflower Transit Co., Baltimore, Storage Co., 
Inc., agent, to transport the effects of Colonel Wallace from quarters 
O-24, Fort George G. Meade to Fort Benning by motor van for the 
sum of $274 was accepted. The service was rendered during June 
1932, as agreed, and payment was made therefor on voucher no. 315, 
July 1932 accounts of Capt. E. F. Rea, F.D., United States Army. 
The second lot consisted of six boxes of professional books, weighing 
732 pounds, which it is stated were stored in the warehouse at Fort 
Meade and were overlooked by the officer at the time of turning over 
the first lot. They were shipped by freight on Government bill of 
lading no. WQ-508574, dated April 6, 1933, at the first class less than 
carload rate of $1.83 per hundred pounds, or at a cost of $13.40. 

Where an officer under the provisions of Army Regulations 30-960, 
dated June 12, 1931, turns over his personal effects in two lots, the 
shipments are subject to the conditions of paragraph 14-b, providing 
that any additional expense resulting from shipment in two lots 
shall be borne by the officer. 

Paragraph 18b, Army Regulations, 30-960, authorizes shipment by 
motor van at not to exceed the cost for shipment by freight. The 
first lot was shipped by motor van under this regulation, but such 
fact does not preclude a consideration of the applicable freight rate 
on such shipment and the applicable freight on the combined ship- 
ment, had they all been turned over in one lot and shipped by freight, 
in determining the excess on the second lot. 

It is shown that the effects of 47 officers and enlisted men were 
turned over to the quartermaster for shipment from Fort George G. 
Meade to Fort Benning at approximately the same time, and that the 
effects of other officers were actually moved on the same date as the 
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effects of Colonel Wallace. Had shipment been by freight the quar- 
termaster probably would have under the provisions of paragraph 
14-c, Army Regulations 30-960, consolidated the effects of the various 
officers, in which case it may be reasonably assumed that if the effects 
of Colonel Wallace had been shipped in one lot by freight, as was the 
second lot, they would have moved as a carload, at the carload rate 
of $1.29 per hundred pounds on a minimum carload of 12,000 pounds. 
Accordingly, the officer is entitled to credit on account of shipment 
of the second lot, for 732 pounds at $1.29 per hundred pounds, or in 
the sum of $9.44. The cost of this shipment being $13.40, there is for 
collection from the officer as excess $3.96. 


(A-56551) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS 


The terms of section 24 of the act of March 28, 1934, 48 Stat. 523, providing 
that administrative promotions may be made from savings in appropria- 
tions or apportionments for personnel on an annual basis are broad enough 
to permit savings on an annual basis to be shown under each “ bureau, 
office, or other appropriation unit” (quoting from the average provision), 
but to authorize promotions the savings must exist with respect to the 
entire appropriation or apportionment involved, and promotions are not 
authorized in a particular bureau on the basis of the savings therein unless 
justified on the basis of the appropriation as a whole. 


Comptroller General McCarl to the Secretary of Agriculture, July 25, 1934: 
There has been received your letter of July 9, 1934, as follows: 


Herewith is a proposed circular on promotion procedure in this Department 
during the fiscal year 1935 under section 24 of the Independent Offices Appro- 
priation Act of March 28, 1934. 

The Department would appreciate your criticism of this draft, with indication 
of any changes you think desirable either from the standpoint of the legal 
sufficiency of the plan or by way of simplification. In discussion of the subject 
in the Department the thought has been advanced that the savings might prop- 
erly be figured by bureau groups, rather than on the basis of appropriations, 
by analogy with the use of bureau units in the determination of grade averages 
under the Personnel Classification Act. If you deem this permissible, it will, 
of course, be possible to dispense with some of the detail of the proposed plan. 

An early response will be very helpful, since it is desired to establish the 
promotion basis and procedure with the least possible delay. 


The portion of section 24 of the act of March 28, 1934, 48 Stat. 523, 
here material provides as follows: 


(2) Section 7 (prohibiting administrative promotions) of the Treasury-Post 
Office Appropriation Act, fiscal year 1934, is amended by adding after the first 
proviso thereof a colon and the following: “ Provided further, That administra- 
tive promotions may be made during the fiscal year 1935 to the extent that funds 
are available therefor, on an annual basis, from savings made in the amounts 
apportioned for personal services from the applicable appropriations for the 
fiscal year 1935.” 


The savings are required to be shown under “ appropriations.” 
This term is broad enough to permit the savings to be shown under 
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each “ bureau, office, or other appropriation unit” (quoting from the 
average provision), as suggested in your letter, but to authorize pro- 
motions the savings must exist with respect to the entire appropria- 
tion or apportionment involved, and promotions are not authorized 
in a particular bureau on the basis of the savings therein unless 
justified on the basis of the appropriation as a whole. 

One paragraph of the proposed circular is as follows: 


Bureaus planning to submit recommendations for promotions during 1935 
should, therefore, as soon as practicable and in any event before forwarding 
any such recommendation, present to the Secretary through the Office of 
Budget and Finance a request for apportionment of the amount expendable for 
1935 under each separate appropriation administered. In the event the appro- 
priation for salaries and expenses, 1935, does not differ materially from the 
estimate in the 1935 Budget the amount recommended for apportionment should 
be the gross of all positions in such estimates, whether classified or unclassified, 
integral or fractional, excluding temporary positions and excluding also savings 
on account of lapses and furloughs. If the appropriation varies materially 
from the estimate the apportionment may be adjusted accordingly. At the 
same time there should be submitted a statement of the amount necessary to 
pay throughout the year all positions as of July 1, 1934, whether filled or vacant, 
excluding temporaries. No account should be taken in this statement of lapses 
or vacancies. 


It is understood that the recommendations for apportionments are 
to be from the regular appropriations only, and do not include any 
indefinite appropriations under section 21 (e) of the act of March 
28, 1934, 48 Stat. 522, and that the term “gross of all positions” 
is meant not the aggregate of the total salary rates of the positions 
appearing in the estimate but only 90 percent thereof. With this 
understanding this office has no criticism to offer at this time with 
respect to the proposed circular. 


(A-56610) 


OFFICERS AND EMPLOYEES—HOLDING TWO POSITIONS—RETIRED 
ARMY AND NAVY OFFICERS HOLDING TEMPORARY POSITIONS 


An officer of the Army, retired after 30 years’ service, or an officer of the Navy, 
retired after 40 years’ service, is not prohibited by the act of July 31, 1894, 
28 Stat. 205, as amended, from holding a temporary Federal office or posi- 
tion under appointment by the President or the head of a department, not- 
withstanding his retired pay is at a rate in excess of $2,500 per annum, 
and if both the retired pay and civilian compensation exceed the rate of 
$3,000 per annum, he may elect, under the terms of section 212 of the 
Economy Act, for the period of temporary civilian employment, between 
his retired pay and the compensation fixed for the temporary civilian office 
or position. 


Comptroller General McCarl to the Secretary of Labor, July 25, 1934: 
There has been received your letter of July 11, 1934, as follows: 


Admiral Henry A. Wiley, United States Navy, retired, who was appointed 
on June 28, 1934, by President Roosevelt to serve as a member of the National 
Steel Labor Relations Board in connection with the Department of Labor, has 
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asked whether as a member of such Board he may elect between his retired 
pay and the pay allowed to each member of the Board. The Executive order 
establishing the Board states that— 

“each member of the Board shall receive necessary traveling and subsistence 
expenses and, in addition thereto, $40 per diem.” 

On June 16th in the similar case of Brigadier General Pelham B. Glassford, 
who was appointed by me to act as a conciliator for the United States Depart- 
ment of Labor, you wrote me as follows: 

“You are advised, therefore, that as the rate of retired pay and the rate of 
compensation in the civilian position, which is only part time, both exceed 
$3,000 per annum, General Glassford is not entitled to retired pay for nonwork- 
days in his civilian position but must elect which form of payment he will 
receive, and unless and until he has done so—there being no evidence of record 
as to receipt of civilian compensation—the voucher in question is not authorized 
to be paid.” 

In a letter of June 29, 1934, also concerning General Glassford, you indicated 
your belief that, as General Glassford was serving in a purely temporary capac- 
ity and that his salary was not being paid on an annual basis but on a per 
diem basis, his service as a conciliator was not in contravention of the act of 
July 31, 1894. 

In an informal conversation last week Mr. Yates, of your office, told Mr. 
Eliot, associate solicitor of this Department, that apparently the case of Admiral 
Wiley was covered by the same considerations as that of General Glassford. 
Admiral Wiley, like General Glassford, is employed on a temporary basis, with 
his salary to be paid on a per diem basis for the days when he is actually 
employed as a member of the Board. The Board may be abolished by the 
President whenever, in his opinion, it has completed the duties it is authorized 
to perform, 

Taking your opinion of June 16th and Mr. Yates’ informal opinion together, 
it would appear that Admiral Wiley would be permitted to serve as a member 
of the Board during its existence, electing during that time whether to take 
his retired pay or instead to accept his daily pay as a member of the board. 
He is anxious, however, to have this confirmed in a written opinion by you so 
that he may know exactly where he stands. 

In view of the emergency nature of the work of the Board, I shall greatly 
appreciate a prompt reply. 


In letter to you dated June 29, 1934, in the case of General Glass- 
ford, it was stated as follows: 


That is, as General Glassford is understood to have been retired after thirty 
years’ service, and as his retired pay is in excess of $2,500 per annum, there 
was a question whether his employment as conciliator of the Department of 
Labor was not prohibited by said statute [act of July 31, 1894], which provides: 

“* * * No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is attached 
unless specially heretofore or hereafter specially authorized chereto by law; 
but this shall not apply to retired officers of the Army or Navy whenever they 
may be elected to public office or whenever the President shall appoint them to 
office by and with the advice and consent of the Senate.” 

The statute was amended May 31, 1924, 43 Stat. 245, but the amendment is 
not here material. Based on the act of March 4, 1913, 37 Stat. 738, providing 
“That the Secretary of Labor shall have power * * * to appoint commis- 
sioners of conciliation in labor disputes whenever in his judgment the interests 
of industrial peace may require it to be done”, and on your letter indicating 
that his services are merely intermittent, without definite tenure, and as his 
salary is not paid on an annual basis but on a per diem basis when actually 
employed, it may be concluded, in line with the early interpretation of said 
statute, that the employment of this retired Army officer as conciliator on the 
basis indicated, to serve either without compensation or with the compensa- 
tion stated, but without receiving retired pay, whichever he may elect, pur- 
suant to the principle stated in the decision of June 16, will not be in con- 
travention of the act of July 31, 1894. United States v. Hartwell, 6 Wall. 385, 
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393 ; 22 Op. Atty. Gen. 184; 24 id. 12, 14; 2 Comp. Dec. 271; id, 467. Compare, 
however, 1 Comp. Gen. 220. 


It is understood that Admiral Wiley was retired September 30, 
1929, on his own application after 40 years’ service, pursuant to the 
terms of section 1443, Revised Statutes. There is no difference in 
applying the terms of the act of July 31, 1894, 28 Stat. 205, the 
principle stated thereunder in letter to you of June 29, 1934, supra, 
and section 212 of the Economy Act, between an Army officer retired 
after 30 years’ service and a Navy officer retired after 40 years’ 
service, 

You are advised, therefore, that, in view of its temporary character, 
the appointment of Admiral Wiley as a member of the National 
Steel Labor Relations Board by Executive Order No. 6751, dated 
June 28, 1934, is not prohibited by the act of 1894, supra, notwith- 
standing his retired pay is in excess of $2,500 per annum, and he 
may elect, for the period of such temporary employment, between 
his retired pay and the per diem compensation allowed by the Execu- 
tive order as a member of said Board. 


(A-56617) 


OFFICERS AND EMPLOYEES—EXPERTS—SECURITIES AND 
EXCHANGE COMMISSION 


Where a statute authorizes the employment of both “experts” and other 
“ officers and employees”, such as the Act of June 5, 1934, 48 Stat. 881, 
creating the Securities and Exchange Commission, it must be regarded 
that the term “ experts ” is intended to include only those specially qualified 
by education and experience in a particular line to perform a special service 
essential to the accomplishment of the legislative purpose—and who are 
not, generally, obtainable under operation of the civil-service laws and 
regulations. 

All officers and employees of the Securities and Exchange Commission, other 
than those qualifying as “experts”, are subject to the civil-service laws 
and regulations, the Classification Act, and section 203 of the Economy Act, 
requiring the approval of the President to the filling of vacancies, including 
the filling of all newly-created positions. 


Comptroller General McCarl to the Chairman, Securities and Exchange Com- 
mission, July 25, 1934: 


There has been received your letter of July 13, 1934, as follows: 


Section 4 (b) cf the “Securities Exchange Act of 1934”, approved June 5, 
1934 (Public No. 291, 73d Congress), provides as follows: 

“The Commission is authorized to appoint and fix the compensation of such 
officers, attorneys, examiners, and other experts as may be necessary for carry- 
ing out its functions under this Act, without regard to the provisions of other 
laws applicable to the employment and compensation of officers and employees 
of the United States, and the Commission may, subject to the civil-service laws, 
appoint such other officers and employees as are necessary in the execution of 
its functions and fix their salaries in accordance with the Classification Act of 
1923, as amended.” 

The Securities and Exchange Commission interprets this legislation to mean 
that the Commission is authorized to appoint the “ officers, attorneys, examiners, 
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and other experts’ mentioned in the first part of the paragraph without regard 
to section 203 of the Economy Act as amended, which provides that the filling 
of positions must be authorized or approved in writing by the President of the 
United States. 

The Commission is now considering the organization of its staff of employees 
and requests that you render an opinion as to whether the Commission is 
correct in its interpretation of section 4 (b) of the Securities Exchange Act 
of 1934. 

It will be greatly appreciated if this matter can be expedited. 


There is stated in the quoted statutory provisions the authority for 
appointing and fixing the rates of compensation of two separate and 
distinct classes of personnel, viz: (1) “ Officers, attorneys, examiners, 
and other experts ”, i.e., officers, attorneys, examiners, etc., when the 
duties involved require the services of persons qualifying as “ ex- 
pert ” in the particular line; and (2) “ other officers and employees.” 
That the two classes are not intended to be regarded on the basis of 
the same duties and responsibilities is clearly shown from the fact 
that the Congress has authorized separate procedures for their em- 
ployment and for fixing their rates of compensation. Where a stat- 
ute authorizes the employment of both “ experts ” and other “ officers 
and employees”, it must be regarded that the term “experts” is 
intended to include only those exceptionally qualified by education 
and experience in a particular line to perform a special service essen- 
tial to accomplishment of the legislative purpose—and who are not, 
generally, obtainable under operation of the civil-service laws and 
regulations. 

All officers and employees of the Commission, other than those 
qualifying as “experts” in the performance of some special line or 
class of duties required of the Commission, are subject to the civil- 
service laws and regulations, the Classification Act, section 203 of 
the Economy Act (requiring the approval of the President in the 
filling of vacancies, including the filling of all newly created posi- 
tions), etc. In cases in which it is established that employment of 
experts is necessary in carrying out the functions of the Commission, 
officers, attorneys, examiners, and others so qualifying as above indi- 
cated may be employed “ without regard to the provisions of other 
laws applicable to the employment and compensation of officers and 
employees of the United States”, including section 203 of the 
Economy Act. 

Your question is answered accordingly. 


(A-55103) 


HOLIDAYS—GOVERNMENT PRINTING OFFICE—PER-ANNUM 
EMPLOYEES 


Per-annum employees of the Government Printing Office are not entitled to 
gratuity pay for legal holidays occurring during a period of leave of absence 
without pay on which no work is performed. 
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Comptroller General McCarl to the Public Printer, July 26, 1934: 
Further reference is made to letter of April 17, 1934, as follows: 


I submit the following appeal from disallowances issued by your Office 
March 21, 1934, to E. J. Wilver, disbursing clerk, symbol 92633: 


Voucher 2, September quarter, 1933: 
Michael J. McInerney 
Grace W. Marshall 
Marian K. Bateman 
Ida Noble 
Myrtle L. Wood 
Hugh D. Glisson 
Helen R. Gillin 

Voucher 1152, September quarter, 1933: 
Raymond E. Orcutt 
Ann T. Somach 
Charles E. Burke 
i ican elpsa Sirianni eetniencaemsas inesie itil anges 
Ruth H, Benham 


The reason stated for these disallowances is: 

“A per-annum employee in a nonpay status immediately preceding and im- 
mediately following a holiday is not entitled to pay for the intervening holiday 
on which no service is performed (12 Comp. Gen. 534). Reply of March 7, 
1934, on form 2085 noted. Laws and decisions cited apply to hourly or per 
diem employees only.” 

United States Code, title 44, section 44, provides that employees of the Gov- 
ernment Printing Office shall be allowed legal holidays with pay. The word 
“employees” is all-inclusive; no differentiation is made between annual and 
hourly employees. 

In decision by Comptroller Warwick, February 16, 1916 (22 C.D., pp. 404- 
406), it was ruled: 


“For the 60 days’ period covered by these rules [now reduced to 30 days] 
they are employees of the Office and are entitled to the same right in the 
matter of pay for holidays as other employees on duty or on leave with pay.” 

Also— 

“Employees should not be paid for holidays except for such as occur within 
the period of 60 days [now reduced to 30] covered by the rules.” 

The rule above referred to is: employees are paid for holidays occurring 
within a period of not exceeding 30 days’ leave of absence without pay. 

It is submitted that the decision quoted in disallowances (C.G. 12, page 
534) does not support the disallowances. On the other hand, that decision 
quoted section 46 of the Act of January 12, 1895, to the effect that employees 
of the Government Printing Office shall be allowed legal holidays with pay. 

The facts that current appropriation for the Government Printing Office 
authorizes the Public Printer to comply with the provisions of law granting 
holidays to employees of the Government Printing Office with pay; that the 
holiday pay in disallowance covered a legal holiday; that the leave law em- 
braces “employees”, and not only those employees on an hourly basis, all 
appear to make the disallowances contrary to intent and wording of law. 
Further, for at least 40 years, under original holiday law, employees of the 
Government Printing Office have received pay for holidays, within existing 
rule, without regard to work before or after such holiday, and the accounts 
have been passed. 

In view of the above, I request the disallowances above listed be removed, 
and the accounts passed. 


Section 46 of the act of January 12, 1895, 28 Stat. 607, provides 
as follows: 


The employees of the Government Printing Office shall be allowed the fol- 
lowing legal holidays with pay, to wit: The first day of January, the twenty- 
second day of February, the fourth day of July, the twenty-fifth day of De- 
cember, Inauguration Day, Memorial Day, Labor’s Holiday, and such day as 
may be designated by the President of the United States as a day of public 
fast and Thanksgiving. 
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This was enacted at a time when there were few per-annum em- 
ployees at the Government Printing Office. The great majority of 
the employees were, and it is understood are now, paid on a per- 
hour or per-diem basis, who, therefore, would not be entitled to pay 
for legal holidays when the office is closed were it not for the special 
statute. On the other hand, employees whose compensation is fixed 
on an annual basis are in an actual or presumptive duty status on, 
and paid for, every day of the year, including legal holidays, unless 
on leave without pay or absent without authority. Hence, no special 
statute was necessary to prevent them from losing pay due to the 
closing of the office on account of a holiday. Accordingly, the 
phrase, “employees of the Government Printing Office”, in the act 
of 1895, swpra, was intended and must be construed to have reference 
only to the per-hour or per-diem employees for whom special legis- 
lation was necessary to authorize payment for legal holidays, in line 
with the more general statutes of January 6, 1885, 23 Stat. 516, and 
February 23, 1887, 24 Stat. 644. As was said in decision of February 
14, 1901, 7 Comp. Dec. 433, 484— 


The object of the act of January 12, 1895, supra, giving pay for the holidays 
named, is clearly to prevent the employees of the Government Printing Office 
from being obliged to lose pay which they might otherwise earn, owing to the 
temporary closing of the Office on account of the holidays, and not to abso- 
lutely grant them pay for these days, irrespective of other conditions which 
might affect their rights in the premises. * * * 

In my letter of May 23, 1934, reference was made to the statement 
in the quoted letter of April 17 that— 

* * * for at least 40 years, under original holiday law, employees of the 
Government Printing Office have received pay for holidays, within existing 
rule, without regard to work before or after such holiday, and the accounts 
have been passed. 
and your attention was invited to a letter from the Public Printer, 
dated February 9, 1901, quoted in the decision of February 14, 1901, 
7 Comp. Dec. 433, 434, wherein it was stated: 

It has been the custom of this Office for some years past not to pay those 
of its employees for a holiday who were absent both the day preceding and the 
day following a holiday, upon the principle that those absent would not, in all 
probability, have worked on the day that such holiday occurred had the day 
not been a holiday; otherwise employees who may be absent on account of 
sickness and who may have exhausted their annual leave of absence would be 
paid for a holiday which might occur during such absence. 

In your letter of June 26, 1934, in reply to my said letter of May 
23, 1934, you erroneously refer to said letter as “ dated February 6, 
1906 ”, whereas it was really dated February 9, 1901, and you sug- 
gest that the statement in said letter as to what the practice had 
been for “some years past” did not indicate that the practice may 
not have been otherwise from the date of the act (January 12, 1895) 


up to the beginning of the period which, in the letter of February 9, 
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1901, was referred to as “ some years past.” However, it would seem 
more likely that the “some years” meant over 6 years which would 
extend back to the date of the act. Hence, there would appear no 
reasonable basis for any assumption that the practice which had 
existed for “some years” prior to February 1901, and which the 
decision of February 14, 1901, authorized to be continued thereafter, 
had not maintained continuously since January 12, 1895, the date of 
the act. 

The cited decision of the Comptroller of the Treasury, dated 
February 16, 1916, 22 Comp. Dec. 404, reversing the action of the 
auditor in disallowing by settlement no. 7407, dated December 7, 
1915, credit for payments aggregating $704.99 made to employees of 
the Government Printing Office for holidays occurring within 
periods of authorized absence without pay during the fiscal year 
ended June 30, 1915, was specifically limited to employees of the 
Government Printing Office other than per-annum employees as 
indicated both in the body of the decision and in the syllabus thereof. 

Any doubt that otherwise may have existed as to what was intended 
by said decision in this respect was clearly removed by letter of 
February 21, 1916, to the Public Printer, as follows: 


Referring to my decision to you of the 16th instant, reversing the action 
of the Auditor for the State and other departments in disallowing by settlement 
no. 7404, dated December 7, 1915, credit for payments aggregating $704.99 made 
to employees of the Government Printing Office for holidays intervening periods 
of authorized absence without pay during the fiscal year ending June 30, 1915, 
your attention is invited to the fact that said decision was rendered upon the 
assumption that all of these employees were per-diem employees. 

The Auditor now informs me that the amount involved included a payment 
of $5 made to Frank E. Buckland and a payment of $4 made to George Oyster, 
both per-annum employees. Therefore, the amount allowable under said deci- 


sion is $695.99 instead of $704.99, and the certificate of differences has been 
amended accordingly. 


To the same effect is decision of April 15, 1924, to the Public 
Printer, 3 Comp. Gen. 756, 759, specifically holding as follows: 


Per-annum employees are paid for each day in the year, and when a holiday 
occurs during a period of absence without pay, no pay is due for the holiday; 
that is, there must be deducted in such case one day’s pay for each day of 


absence, including Sundays and holidays not occurring at the beginning or 
ending of the period. 


See also decision to the Public Printer, dated February 28, 1933, 
12 Comp. Gen. 534, wherein the holiday statute for the Government 
coe Office, supra, was limited to per-diem employees on a 5-day 
week. 

In decision dated June 5, 1933, A-48194, denying the request of 
the Public Printer that the Government Printing Office be perma- 
nently exempted from the requirement that pay rolls indicate the 
periods of absence of employees without pay (9 Comp. Gen. 481), it 
was stated as follows: 
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Furthermore, the particular days and hours an employee is absent without 
pay is essential in order to determine whether the various rules announced 
in decisions of the accounting officers have been complied with in making deduc- 
tion from pay for the period of absence. That is, certain of these rules require 
different amounts to be deducted, depending on whether the absence without 
pay precedes and/or follows a holiday and/or Sunday, etc. (See 20 Comp. 
Dec. 38; 22 id. 440; 23 id. 893; 26 id. 687; 3 Comp. Gen. 1022; 5 id. 935; 9 id. 
481; 11 id. 119, 129, 216.) There are both per-annum and per-diem employees 
under the Government Printing Office. 


The current appropriation for the Government Printing Office— 
referred to in your letters of April 17 and June 26—authorizing the 
Public Printer to comply with the provisions of law granting holi- 
days to employees of the Government Printing Office, is no broader 
and has no different application than the basic statute and the 
decisions thereunder. 


Accordingly, the disallowances in this case must be and are 
sustained. 


(A-56582) 


CLASSIFICATION—EXECUTIVE ORDER—FEDERAL ALCOHOL 
CONTROL ADMINISTRATION 


The pay rolls on file in the General Accounting Office for December 1933 and 
January 1934, showing that with two exceptions the personnel on the rolls 
of the Federal Alcohol Control Administration were originally assigned 
grades and salary rates prescribed by Executive Order No. 6440, dated 
November 18, 1933, which are also the grades and salary rates prescribed 
by Executive Order No. 6746, dated June 21, 1984, the only justification for 
a reclassification of the positions under the later Executive order would 
be that the eriginal classification pursuant to the first Executive order 
was merely arbitrary without regard to the duties and responsibilities of 
the positions. In connection with any reclassification pursuant to the later 
Executive order, no increase in compensation may be made which amounts 
to an “administrative promotion” within the meaning of the decisions of 
the Comptroller General, unless there are available sufficient savings on 
an annual basis. 

No exception will be taken in the accounts to salary rates of employees of an 
emergency agency not corresponding with the salary rates fixed in the 
Executive Orders No. 6440, dated November 18, 1933, and No. 6746, dated 
June 21, 1933, for any period prior to the time the requirement for classi- 
fication of positions was extended by Executive order to such agency. 


Comptroller General McCarl to the Director, Federal Alcohol Control Admin- 
istration, July 26, 1934: 


There has been received your letter of July 2, 1934, as follows: 


We are enclosing herewith a series of notices of exceptions taken by the 
General Accounting Office to payments made by the Federal Alcoho! Control 
Administration between the salary pay periods of December 4th and 15th, and 
December 16th and 31st, 19383. These notices were received on June 26, 1934, 
and the request of the General Accounting Office for an explanation from the 
Federal Alcohol Control Adininistration has for the first time brought to the 
attention of the Administration the existence of any irregularities in its 
preparation of past pay rolls. Explanations of these exceptions have been 
prepared and are attached hereto for your acceptance and approval. 

None of the Executive Orders, namely, Nos. 6440, 6554 and 6746, have been 
brought to the attention of the Administration until June 26, 1934, when we 
received from the General Accounting Office the series of suspended vouchers 
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which we are returning herewith. Until the date of receipt of these Executive 
orders, this office has been operating under the authority vested in it by 
Executive Order No. 6474, creating the Federal Alcohol Control Administration. 
Section 7 of this Executive order reads as follows: 

“The Administration shall fix the compensation and define the powers and 
duties of the Director. The Director shall appoint and fix the compensation 
of such officers and employees of the Administration without regard to the 
civil-service rules and the Classification Act of 1923, as amended, and shall 
make such expenditures as may be necessary to carry out the powers and 
duties of the Administration.” 

It is now evident that the status of the Federal Alcohol] Control Administra- 
tion is that of an emergency agency, and the amendment made in Executive 
Order No. 6554, to Executive Order No. 6440, has brought the Administration 
within the application of the latter order. Involved in the complications of 
organization, the Administration continued to make salary paymenis ag prior 
to January 10, 1934, unaware of the necessity for classification required by 
Executive Orders Nos. 6440 and 6554, having learned of this necessity for the 
first time on June 26, 19384. Therefore, the Federal Alcohol Control Adminis- 
tration is immediately taking steps to comply with the terms of the above 
Executive orders and such adjustments in existing rates of compensation to 
conform with the terms of the Classification Act will be made as svon hereafter 
as found practicable. 

Directing the attention of the Comptroller General to the unusual difficulties 
with which the Administration has been faced during its period of development, 
it is respectfully urged that the Comptroller General will except the Adminis- 
tration from the application of the earlier Executive orders until a suitable 
classification of its positions can be developed as required by Executive Order 
No. 6746, of June 21, 1934. 

The Administration is keenly desirous of adopting the correct procedure, and 
your kind indulgence and assistance will be appreciated. 


Notwithstanding the statements in the second paragraph of the 
quoted letter, the pay rolls in this office for December 1933 and 
January 1934 show, with two exceptions, that the positions of all 
the personnel then on the rolls of the Federal Alcohol Control Ad- 
ministration were originally assigned grades and salary rates pre- 
scribed by Executive Order No. 6440, dated November 18, 1933, which 
are also the grades and salary rates prescribed by Executive Order 
No. 6746, dated June 21, 1934. Payments were made at such rates 
less the percentage reduction. It is not understood, therefore, on 
what basis a reclassification of the positions is required unless the 
original classification, pursuant to the Executive order, was merely 
arbitrary without regard to the duties and responsibilities of the 
positions. In connection with any reclassification undertaken pur- 
suant to the most recent Executive order, your attention is invited 
to the decision of this office, dated July 5, 1934, A-55907, 14 Comp. 
Gen. 14. 

The first exception noted to the Executive-order classification was 
the position of attorney occupied by Wallace A. Russell, whose orig- 
inal salary rate as of December 12, 1933, date of appointment, was 
fixed at $2,400 per annum, which is not a salary rate fixed by the 
Executive orders. His position was shown on the rolls as in EO 
grade 8. Effective December 16, 1933, his salary rate was increased 
from $2,400 to $2,600 per annum, the salary rate for grade 9 as pre- 
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scribed by the Executive orders. In explanation of this change the 
following statement, dated July 2, 1934, was made by the Assistant 
Director : 

As requested in your “ notice of exception” taken in the case of Wallace A. 


Russell, attorney, the following information is furnished for your kind con- 
sideration and approval. 

Mr. Russell was appointed to the legal staff of this Administration as an 
attorney on Dec. 12, 1933, at a salary of $2,400 per annum. This salary repre- 
sented a reduction of $200 from the rate set by the Administration for this 
particular class of legal work, but owing to Mr. Russell’s willingness to accept 
the lower rate, the Administration appointed him at $2,400 per annum. How- 
ever, his salary was increased to $2,600 on Dec. 16, 1933, and his original 
temporary appointment canceled on Dec. 15, 1933. 


Credit was withheld in the accounts for 95 cents, the difference for 
the period December 12 to 15, 1933, between $2,300 per annum, the 
rate fixed in the Executive order of November 18, 1933, for grade 8, 
and $2,400 per annum, the rate paid. On the pay roll for December 
15 to 31, 1933, credit was also withheld for $10.63, the difference 
between $2,300 and $2,600 per annum. As the Executive order of 
November 18, 1933, was not extended to the Federal Alcohol Control 
Administration until January 10, 1934, by Executive order of that 
date, no. 6554, the audit action in this case will be reversed to the 
extent credit was withheld for payments of compensation represent- 
ing the difference between the rates of $2,300 and $2,400 per annum. 

However, either with or without reference to the Executive orders, 
the increase in this employee’s rate of compensation from $2,400 to 
$2,600 per annum, more than the amount of one step in the corre- 
sponding classification-act grade, effective December 16, 1933, with 
no apparent change in duties and responsibilities, constituted an 
“administrative promotion ” in contravention of section 7 of the act 
of March 3, 1938, 47 Stat. 1515. You are advised, therefore, that 
credit must be withheld in the accounts for the difference in com- 
pensation paid to this employee between the rates of $2,400 and 
$2,600 per annum for the period December 16, 1933, to and including 
June 30, 1934, if the employee remained in the service for that 
period. (13 Comp. Gen. 243.) Whether the administrative promo- 
tion during the fiscal year 1935 may be justified will depend on the 
amount of savings in the personnel appropriation or apportionment 
available on an annual basis. See decision of June 9, 1934, A-54807, 
i3 Comp. Gen. 419. 

The second exception was with reference to the position of stenog- 
rapher occupied by Sallie A. Murray, who is shown to have been 
transferred from the Agricultural Adjustment Administration, De- 
cember 16, 1933, and paid a salary rate of $1,860 per annum, which 
is not one of the rates prescribed by the Executive orders. Her 
position is shown on the pay rolls as in EO grade 6, the salary rate 
of which is $1,800 per annum. As the Executive order of November 
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18, 1933, was not extended to the Federal Alcohol Control Adminis- 
tration until January 10, 1934, and in view of the representations 
made in your letter, the salary rate of $1,860, the original rate fixed 
for the position under the authority vested in the Director of the 
Administration by Executive Order No. 6474, will not be questioned 
in this case for the fiscal year 1934. It would appear, however, that 
if the four positions of the other stenographers shown on the same 
pay roll were properly classified in EO grade 6, the salary rate of 
Sallie A. Murray should be reduced, effective July 1, 1934, from 
$1,860 to $1,800 per annum. There should also be furnished in this 
case, and in the case of Evelyn M. States, transferred the same date 
from the Agricultural Adjustment Administration, the date of oath 
and date of entrance on duty. This information having been fur- 
nished in all other cases shown on the rolls in question, the excep- 
tions taken because of the absence of such information will be 
removed. 


(A-56725) 


CONTRACTS—MISTAKE IN BID—WITHDRAWAL—CORRECTION— 
BIDDER’S RESPONSIBILITY 


To authorize the correction or withdrawal of a bid before acceptance on the 
basis of a mistake alleged after the opening of the bids, the evidence of 
mistake must be such as to show conclusively that a mistake was made, in 
what it consists, and how it occurred, requiring the immediate presenta- 
tion of such convincing proof of the existence and character thereof as to 
leave no room for doubt that there was in fact a bona-fide mistake in the 
bid sought to be corrected or withdrawn and to remove any reasonable 
suspicion that the claim of error is for the purpose of obtaining some 
undue advantage or of avoiding the consequence of an ill-advised bid. 

The mere unsupported statement of the bidder after the opening of the bids 
that a mistake had been made on a particular item in transferring it from 
the estimate sheet to the bid is not the furnishing of evidence such as to 
establish that a mistake was made and in what it consists so as to allow 
the bid to be disregarded. 

It would not be proper or in the interests of the United States to make award 
of a contract to a bidder lacking the essential qualifications and means of 
fairly and successfully performing its obligations under a contract for the 
construction of a public building of any considerable magnitude. Bidders 
may be required to show certain qualifications as a condition precedent to 
letting a contract where the work is of such magnitude or involving tech- 
nical requirements that the interests of the United States would not ade- 
quately be protected by giving of a performance bond. However, the low 
bid may not be rejected on the ground that the bidder is not responsible 
when it is shown that the bidder has successfully completed work of a 
similar character and magnitude to that covered by the proposed contract. 

Tre fact that certain subcontractors from which the contractor proposes to 
purchase materials or to sublet a portion of the construction are reported 
to be not responsible is not sufficient to authorize the low bid to be disre- 
garded or for holding that the said bidder is not a responsible bidder. It 
will be the responsibility of the said bidder in event its bid is accepted to 
perform the work in accordance with the terms of the contract—which 
includes responsibility for the subcontractors. 
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Comptroller General McCarl to the Secretary of the Interior, July 27, 1934: 
There has been received your letter of July 19, 1934, in pertinent 
part as follows: 


Under date of June 19, 1934, bids were opened for the construction of the 
administration building at Chickamauga and Chattanooga National Military 
Park, Tennessee. 

Twelve bids in all were received, the two low bidders being: 


Ray M. Lee_--- e $52, 848 
R. E. Barnes Construction Company 


Since the opening of the bids this Department has received communications 
dated June 19 and July 2 from the low bidder, Ray M. Lee, alleging that a 
mistake of $5,000 has been made in his bid in the item for the stone work, 
which was set down on his estimate sheet at $9,034 but carried on the cost 
sheet as $4,034. On June 22 the Standard Iron and Wire Works of Chattanooga, 
Tennessee, also alleged that an irregularity existed in the bid offered by Ray 
M. Lee. 

The Department is now in receipt of a report dated July 11, from the super- 
intendent of the Chickamauga and Chattanooga National Military Park cov- 
ering investigations made of the three lowest bidders for this construction 
work. The superintendent, among other things, reports that this job is larger 
than any previous job undertaken by Ray M. Lee and, further, that letters 
of inquiry sent out to subcontractors proposed to be used by the low bidder und 
letters of inquiry sent to persons for whom he had previously done work have 
not been replied to at this time. The superintendent further states that the 
R. E. Barnes Construction Company, the second low bidder, appears to be 
reliable and well qualified to accept the responsibility involved in this work. 
The superintendent recommends that the contract be awarded to the R. E. 
Barnes Construction Company. 

All papers in the case are transmitted herewith for your consideration and 
it is requested that this Department be advised as to whether or not, in view 
of the circumstances, the bid of Ray M. Lee may be rejected and the contract 
properly awarded to the R. BE. Barnes Construction Company. 


With respect to the question of the alleged mistake in the bid of 
Ray M. Lee, trading as the Ray M. Lee Co., the standard Govern- 
ment instructions to bidders, which all bidders were urged to read 
before submitting their bids, notified all bidders concerned in para- 
graph 14 thereof that negligence on the part of any bidder in pre- 
paring his bid conferred no right for the withdrawal after it had 
been opened, and all bidders were required to furnish a bid bond 
conditioned on not withdrawing their bid within a stated period, 
and the execution of a contract, with surety, in event their proposal 
was accepted. The said low bidder, Ray M. Lee Co., furnished a 
bid bond in the sum of $12,000 with the Aetna Casualty & Surety 
Co. as surety thereon. Also bidders were advised in paragraph 19 
of the said instructions that— 


Errors in bid.—Bidders or their authorized agents are expected to examine 
the maps, drawings, specifications, circulars, schedule, and all other instruc- 
tions pertaining to the work, which will be open to their inspection. Failure 
to do so will be at the bidder’s own risk, and he cannot secure relief on the 
plea of error in the bid. In case of error in the extension of prices the unit 
price will govern. 


The bidder in this case not having requested withdrawal of its 
bid prior to the time fixed for opening, the question for considera- 
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tion is whether there has been shown such a bona fide mistake in 
the bid as will authorize disregard or correction of such bid. 

Numerous decisions of this office have been to the effect that in 
order to authorize either the disregard or correction of a bid on the 
basis of mistake alleged after the opening, the evidence of mistake 
must be such as to show conclusively that a mistake was made, in 
what it consists, and how it occurred. In other words, there should 
be presented immediately such convincing proof of the existence 
and character of the error as to leave no reasonable room for doubt 
that there was in fact a bona fide mistake in the bid and to remove 
any reasonable basis for suspicion that the claim of error is for 
the purpose of obtaining some undue advantage or of avoiding the 
consequence of an ill-advised bid. 9 Comp. Gen. 339. 

It was stated by Mr. Justice McKenna in delivering the opinion 
of the Supreme Court of the United States in the case of Moffett, 
Hodgkins & Co. v. Rochester, 178 U.S. 373, 385, that: 


The party alleging the mistake must show exactly in what it consists and 
the correction that should be made. The evidence must be such as to leave 
no reasonable doubt upon the mind of the court as to either of these points. 
The mistake must be mutual, and common to both parties to the instru- 
ment, * *° © 


There was no mutual mistake in this case. There is nothing in 
the bid itself or in the amount of the bid when compared with the 
amount of the next lowest bid received to put the contracting officer 
on notice that there was a mistake in the bid—the difference being 
$3,652—and the only evidence of a mistake is the unsupported state- 
ment of the bidder that a mistake of $5,000 had been made in the 
item for stone work which was set down on the estimate sheet at 
$9,034 but carried to the cost sheet as $4,034, and as such included 
in the aggregate price of $52,848 stated in the bid for the construc- 
tion of the building. The said bidder did not furnish the original 
estimate sheet duly attested, and, as above stated, there is nothing 
in the bid itself to indicate a mistake. There thus has not been 
furnished such evidence of mistake as to bring the case within the 
rule stated by the Supreme Court of the United States in the 
Moffett, Hodgkins & Co. case, supra. 

As to the question raised by the superintendent of the Chickamauga 
and Chattanooga National Military Park as to the responsibility 
of the said Ray M. Lee Co., and whether the said company is a 
responsible bidder, it is understood, of course, that it would not 
be proper or in the interests of the United States to make award of 
a contract to a bidder lacking the essential qualifications and means 
of fairly and successfully performing its obligations under a con- 
tract for the construction of a public building of any considerable 
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magnitude. Bidders may be required to show certain qualifications 
as a condition precedent to letting a contract where the work is of 
such magnitude or involving technical requirements that the interests 
of the United States would not adequately be protected by giving 
of a performance bond. In this connection attention is invited to 
decision of this office, datec November 15, 1928, 8 Comp. Gen. 252, 256. 

Bidders were required by paragraph 6 of the advertised specifica- 
tions to furnish a list of work which they had executed similar in 
character and magnitude to that covered by the contract and in 
compliance therewith the said Ray M. Lee Co. furnished a list as 
follows: 


Structure City | Total cost 


nent saa 
Fulton National Bank. _..........------ RN IRE, oon tcdein we | $45, 000 
BOGE UN MOINES oc. ,  waccacnewauesnlome se Gia ic ean okent 35, 000 
Heating plant for tank school__.--.-.---- Fort Benning, Ga_-_----- 22, 000 
Congregational Church..........---.---- UR ens wee 35, 000 
ee ee eee ee BR oak canacsns 125, 000 


As further evidence of the said bidder’s ability and responsibility 
attention is invited to a letter dated July 9, 1934, from Clarence T. 
Jones, architect, to the superintendent of the Chickamauga and Chat- 
tanooga National Military Park, in pertinent part as follows: 


The following is a memorandum of our findings, together with my reactions 
from our trip to Atlanta, on which we investigated the Ray M. Lee Company, 
low bidders on the proposed administration building at Chickamauga Park. 

I was very much impressed with the good things that everyone who knew 
Mr. Lee had to say about him. In his office you perhaps noticed his diploma 
in engineering from Ohio State. At the Fulton National Bank Mr. DeLoach 
gave him a very fine reputation and told us that he carried a balance of from 
four to eight thousand dollars. However, he did say that he did not think Mr. 
Lee could stand a heavy loss. 

Mr. Smith, of Pringle and Smith, an architectural firm of very high stand- 
ing, gave him a good reputation and took us out to show us the Fulton National 
Bank at Buckhead, which was a very nice job. Mr. Thompson questioned Mr. 
Smith regarding the subcontractors named in Mr. Lee’s bid and made a memo, 
which accompanies Mr. Lee’s papers. I was impressed with one question that 
Mr. Thompson asked and that was: “ Would he be willing to give Mr. Lee a 
contract on a fine residence?” and Mr. Smith replied “no”, he would not ask 
him to bid. 

You will recall that in talking with Mr. Lee at his office that he stated that 
he had made a mistake of $5,000 in transferring his figures for final addition 
and that if he had not made this mistake his bid would have been $5,000 
higher. He stated, however, that he would be willing to stand by his bid and 
see it through. He further stated that he had figured on a hand-tooled finish 
for trim and lintels. This, as you know, is not in accordance with the specifi- 
cations, but Mr. Lee stated that he understood that it would be allowed. 

My general reaction to the above is that while Mr. Lee is a good builder, all 
of his work has been smaller than this present contract and that he has had no 
experience with fine residences and that it would be quite a mistake to award 
to him this contract, which is essentially that of a fine residence and especially 
since he admits he made this mistake of $5.000. This would place him in a 
position to be continually skimping and to do things in a cheap way so as to 
come within the amount of his contract. 
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There is nothing in the report of July 11, 1934, from the superin- 
tendent of the said park that shows any lack of responsibility on the 
part of the said Ray M. Lee Co., or that the said bidder is not a 
responsible bidder, or that the company cannot and will not satis- 
factorily complete the work if awarded the contract. The fact that 
certain subcontractors from which the contractor proposes to pur- 
chase materials or to sublet a portion of the construction are reported 
to be not responsible is not sufficient to authorize the low bid to be 
disregarded or for holding that the said bidder is not a responsible 
bidder. It will be the responsibility of said company in event its bid 
is accepted to perform the work in accordance with the terms of the 
contract—which includes responsibility for the subcontractors. 

Answering your question specifically, you are advised that there 
is no basis for the rejection of the bid of the Ray M. Lee Co. as not 
being a responsible bidder or for permitting the said Ray M. Lee Co. 
to withdraw or correct its bid or for relieving the bidder from the 
consequences of failure to perform in accordance therewith. 


(A-56661) 


APPROPRIATIONS—LIMITATION ON PURCHASE PRICE—MOTOR- 
VEHICLE EXCHANGE 


The maximum limitation contained in section 3 (a) of the act of March 15, 
1934, 48 Stat. 450, of $750 on the cost of any motor-propelled passenger- 
carrying vehicle (exclusive of busses, ambulances, and station wagons) is 
exclusive of the transportation costs occasioned by Government purchases 
of such vehicles but inclusive of trade-in allowances for used motor- 
propelled vehicles. 

Advertised specifications for motor-propelled passenger-carrying vehicles should 
require quotations of prices for delivery, both f.o.b. Government destina- 
tion and f.o.b. point of bidder’s selection—factory or otherwise—so that 
the Government, having regard for land-grant or other advantages, may 
accept that bid which will result in the lowest net charge against public 
moneys. 


Comptroller General McCarl to the Secretary of the Interior, July 28, 1934: 
There has been received your letter of July 14, 1934, as follows: 


The act of March 15, 1934, making appropriations for the Treasury and Post 
Office Departments for the fiscal year ending June 30, 1935, under section 3 (a), 
directed the executive departments not “to purchase any motor-propelled 
passenger-carrying vehicle (exclusive of busses, ambulances, and station wagons) 
at a cost, completely equipped for operation, and including the value of any 
vehicle exchanged, in excess of $750, unless otherwise specifically provided for 
in the appropriation.” 

The question has arisen as to whether the freight at Government rates from 
factory or other shipping point must be included in the maximum amount or 
whether the $750 maximum refers only to the price quoted by the bidder f.o.b. 
factory. In order that there may be a definite understanding as to what the 
maximum laid down in the act should cover, the following questions affecting 
the purchase of motor-propelled passenger-carrying vehicles are referred to you 
for determination : 

(1) Is the “cost” referred to the price offered by the bidder at point of 
delivery to the Government without transportation to the ultimate destination 
being included, or 
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(2) Is the “ cost” the price to be paid at final destination or at the bidder’s 
delivery point plus transportation costs to ultimate destination? 

(3) If the cost referred to is the bid price at the bidder's point of delivery 
to the Government without transportation costs to the ultimate destination 
being added thereto then in requesting bids on motor-propelled passenger-carry- 
ing vehicles at final destination may the bidder be required to show separately 
price of the vehicle exclusive of any transportation costs and also the trans- 
portation costs to him on the vehicle, the price of the vehicle exclusive of 
transportation cost being used to determine whether the cost of the car is in 
excess of $750? 

In considering the above questions it would appear that the intent of Con- 
gress in placing a limitation of $750 on the purchase of motor-propelled 
passenger-carrying vehicles was to limit the purchase of vehicles to a certain 
class, and that transportation costs should not be considered in arriving at 
the cost of the vehicles; otherwise it would be unfair to those branches of the 
Government located in far western and southwestern States, in which it is 
not possible to obtain bids on vehicles for less than $750, if the transportation 
costs are to be considered a part of the cost of the vehicle, as referred to in 
the act. 

Inasmuch as numerous bids are being submitted showing prices at destina- 
tions in excess of $750, but which, through allowances for vehicles to be 
exchanged, show a net cost to the Government of less than the factory price, 
it will be appreciated if you will favor the Department with your decision in 
the matter at the earliest possible moment. 


Transportation costs occasioned by a Government purchase of a 
motor-propelled passenger-carrying vehicle—that is, transportation 
costs involved in delivery thereof—are not a part of the “ costs” 
referred to in section 3 (a) of the act of March 15, 1934 (48 Stat. 
450), quoted in the first paragraph of your submission. 

Requests for bids on such vehicles should require quotation of 
price for delivery both f.o.b. Government’s destination and f.o.b. 
point of bidder’s selection—factory or otherwise—so that the Gov- 
ernment, having regard for land-grant or other advantages available 
in such connection, may accept that bid which will result in the 
lowest net charge against public moneys. See my decision of today, 
A-55677, to the Secretary of War. 

As to the concluding paragraph of your letter, attention is invited 
to the fact that the $750 limitation is not exclusive of trade-in allow- 
ances for the reason that the statute expressly provides to the 
contrary; that is, the $750 maximum limitation on the cost of the 
mentioned class of motor vehicles is inclusive of any trade-in 
allowances. 

Your questions are answered accordingly. 


(A-53339) 


LEASES—RENTAL—FAIR MARKET VALUE 


Where the lessor of premises in the District of Columbia has appealed from 
property-tax assessments as being excessive when based on “the full and 
true value thereof in lawful money” determined by the assessor of taxes 
as required by statute, the lessor may not thereafter successfully assert 
a valuation in excess of the assessed valuation in order to show that the 
rental stipulated under the lease does not exceed the restriction in section 
322 of the Economy Act of June 30, 1932 (47 Stat. 412). 


7556°—35——-7 
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Comptroller General McCarl to the Secretary of the Treasury, July 30, 1934: 

There has been received your letter of July 16, 1934, with enclo- 
sures, requesting to be advised whether, in view of the evidence now 
submitted, rental payments will be approved in the full amount stip- 
ulated under lease Tec—954, dated November 23, 1933, between the 
Treasury Department and W. H. Walker and O. H. P. Johnson for 
the premises at 119 D Street NE. for the term beginning December 
27, 1933, and ending February 27, 1934, at an annual rental of $7,500 
for each floor except the first floor, which was rent free. In decision 
of this Office, February 8, 1934, involving lease Tec—954, it was held 
that rental payments under said lease would not be authorized in 
excess of the per annum rate of $6,335.40 for each floor, or $38,012.40 
per annum for the entire building. Subsequently lease 'Tcc—954 was 
superseded by lease Tcc-966, dated December 27, 1933, covering the 
term beginning December 27, 1933, and ending June 30, 1934, at an 
annual rental of $45,000. By letter dated February 16, 1934, W. H. 
Walker protested the decision of February 8, 1934, contending that 
the value of the leased premises, including lot 18, amounted to 
$525,135.32. However, said decision was affirmed by decision to you 
of April 20, 1934. 

While the building occupied under the lease is located on lot 87, 
square 724, it has been contended by the lessors that in determining 
the rental authorized under the law, consideration should be given to 
the fair market value of lot no, 18, adjoining lot 87, and owned by 
the lessors also. However, since lot no. 18 is not covered by either 
lease and there is nothing in said leases giving the Government the 
right to use lot 18 or guaranteeing such use to the Government, evi- 
dence of the fair market value of said lot was not considered in the 
decision of February 8, 1934, or the reconsideration of said decision. 

In support of the lessors’ contentions that the value of lot 18 
should be given consideration, the lessors assert that the Government 
has continually occupied lot 18 for parking purposes and used it for 
unloading and loading of trucks at the freight entrance, and that it 
was their understanding at the time the leases were executed that the 
leases covered both lots. The administrative office has substantiated 
the lessors’ contentions in this respect and there have now been sub- 
mitted two photographs showing front and side views of the build- 
ing and the adjoining lot. It is stated that while the administrative 
office has always been of the opinion that the leases under considera- 
tion included both lots, nevertheless the description of the premises 
contained in the proposed new lease for the fiscal year 1935 for these 
premises specifically includes a description of both lots. 
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While the administrative office and the lessors agree that the 
assessed valuation of the leased premises, as reported by the Assessor 
of Taxes for the District of Columbia is evidence of the fair market 
value of such premises, it is urged that other evidence, such as 
opinions by experts, representative sales of similar property, condem- 
nation awards, and other factors commonly used by real-estate 
appraisers should be given consideration in determining the rental 
authorized under the law. Attention is called to the fact that “The 
valuation determined by your Office [General Accounting Office] is 
from $150,000 to $175,000 lower than that of our appraisers”, and it 
is requested that the valuation furnished by the senior and associate 
architectural engineers, because of their qualifications, should be 
given serious consideration. 

The various appraisals of the leased premises, including lot 18, 
which have been submitted are as follows: 


| | 
| Land | Building Total 
as | stl : , 


Senior Architectural Engineer___-_---_- _...| $135, 138 | $214, 000 |$349, 138. 
Associate Architectural Engineer 135, 135 378, 424. 
Washington Real Estate Board_______.__-- 400, 000. 
Lessors (letter dated Feb. 16, 1934)_.-.---_|_-.---_--- Paes eS: 
Assessor | 57,917} 210,000 | 267, 917. 


| 


With respect to the lessors’ claimed value of $525,135.32, the 
assessor of the District of Columbia has reported that in August 
1909 a permit was taken out by the lessors for the erection of the 
building in question, the estimated cost being stated as $150,000; 
that an assessment of $175,000 (two-thirds value) was placed 
against the building when it was completed; that on July 18, 1910, 
the lessors appealed from this assessment, stating that the valuation 
of $175,000 on the building was excessive; and that as a result of 
the lessors’ appeal the assessed valuation of the building was re- 
duced to $165,000. On May 14, 1914, a further appeal on the same 
property was made by W. H. Walker against an assessment of 
$140,000 (based on two-thirds the value) on the building, the appel- 
lant claiming that the old assessment was full but that 5 years of 
depreciation should be allowed. However, the Board of Tax Ap- 
peals made no change. The assessor has stated that the number of 
cubic feet in the building is 711,422 and that it could be built today 
for less than 40 cents a cubic foot. The assessor calls attention to 
the fact that the building has 25 years’ depreciation and states that 
considering the present cost of construction, and taking into con- 
sideration 25 years’ depreciation at 2 percent, it would appear that 
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the assessment on the building was in no sense too low, but probably 
exceeded its true fair value. He asserts that the assessment on the 
land seems to agree with sales in this locality and, in support of 
such assertion, he states that the last sale in square 724 was for lots 
50 and 807, which brought $1.75 per square foot in May 1928, when 
real-estate prices were considerably higher than they are at the pres- 
ent time. It has been reported that lot no. 18 contains 9,667 square 
feet and that lot no. 87 contains 28,943.77 square feet. As the as- 
sessor has pointed out and satisfactorily demonstrated, it is generally 
conceded that condemnation awards in the District of Columbia are 
far in excess of the fair market value of real estate as established by 
voluntary sales, the difference between the two, as stated in my letter 
of April 20, 1934, to you, being accounted for by reason of the fact 
that the condemnation award is the result of a forced sale. It is 
conceded that it may at times and under certain conditions be diffi- 
cult for the assessor to assess property at its full value, but as the 
law presumes that all officers faithfully discharge their duties under 
their oaths and bonds this presumption must be overcome before 
their official acts will be disregarded. 

With respect to the appraisal of $400,000 for the premises at 119 D 
Street NE., including lots 87 and 18, made by the Washington Real 
Estate Board, I had occasion to state in decision of March 31, 1933, 
A-47677, relative to proposed appraisals by the American Institute 
of Real Estate Appraisers for properties to be leased by the Govern- 
ment, that the fair market value is for showing in a reasonable and 
practical manner, but necessarily the Government cannot be limited 
to the views of any particular group of real-estate boards or apprais- 
ers. Ordinarily, in the consideration of section 322 of the Economy 
Act of June 30, 1932, the appraisals submitted by Government 
employees who are particularly qualified to express an opinion as to 
the value of leased premises are given consideration the same as any 
other evidence before this Office. The evidence of the valuation of 
the premises at 119 D Street NE. submitted by the senior and associ- 
ate architectural engineers of the Treasury Department was given due 
consideration when the decision of February 8, 1934, was rendered, 
but such evidence was not considered sufficient to support the rental 
stipulated in leases Tec—-954 and 966, in view of the assessed valuation 
of the premises and the report of the assessor, who, in view of the 
provisions of section 4 of the act of July 3, 1926 (44 Stat. 833), and 
the act of February 11, 1932 (47 Stat. 48), was particularly qualified 
to express an expert opinion as to the fair market value of premises 
located in the District of Columbia. In this connection your atten- 
tion is again invited to the fact that the Government furnishes all 
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special services, such as heat, light, water, gas, electricity, elevator 
service, and janitor service, at its own expense, and that the leases 
provide that “the lessor shall be responsible only for repairs that 
become necessary as a result of structural defects or failures of the 
building, or of causes not connected with its occupancy or the use to 
which it is put.” Furthermore, the appraisals by the senior and 
associate architectural engineers, which exceed the assessed valuation, 
cannot be accepted as establishing a valuation in excess of that given 
by the assessor ia view of the appeals by the lessors on July 13, 1910, 
and on May 14, 1914, protesting the valuation placed on the premises 
by the assessor. Certainly the lessors’ own statements under the 
particular circumstances involved could not be ignored when consid- 
ered in connection with the report and the valuation as furnished by 
the assessor. Under the circumstances the lessors are estopped from 
now asserting that the value of the leased premises was more than 
$199,749.69 in 1910 and $174,749.69 in 1914, and there appears no 
basis for any contention that the property has since doubled in value. 
In view of the evidence now submitted with respect to the use by 
the Government of lot no. 18 and the representations made relative 
to the understanding of the parties to the leases with respect thereto, 
the fair market value of the premises for rental purposes may be 
considered as $267,917, and the decision of February 8, 1934, is modi- 
fied accordingly. Rental payments for the entire premises will be 
authorized at the rate of $40,187.55 per annum, or the proportionate 
amount for any part of the premises. 
You are advised accordingly. 


(A-56776) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS—FEDERAL 
EMERGENCY RELIEF ADMINISTRATION 


Unless and until there has been a definite apportionment for personal services 
by or pursuant to the authority of the President for the Federal Emer- 
gency Relief Administration under the act of February 15, 1934 (48 Stat. 
851), the commitments as of July 1, 1934—that is, the amount of the total 
Salary rates of all existing positions filled or vacant as of Juy 1, 1934— 
constitute the basis for later determining the savings to be derived only 
from the nonfilling of vacancies, absence without pay, reduction in com- 
pensation, etc. 


Comptroller General McCarl to the Administrator, Federal Emergency Relief 
Administration, July 30, 1934: 


There has been received your letter of July 20, 1934, as follows: 


Public, #93, 73d Congress, “An act making an add'tional appropriation to 
carry out the purposes of the Federal Emergency Relief Act of 1933, for con- 


tinuation of the Civil Works program, and other purposes,” states in part 
that— 
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“There is hereby appropriated for these activities, out of any money in the 
Treasury not otherwise appropriated, to remain available until June 30, 1935, 
the sum of $950,000,000, which shall be availiable for expenditure for such 
projects and/or purposes and under such rules and regulations as the President 
in his discretion may prescribe.” 

Also: 

“ Provided further, That no part of the appropriation herein made shall 
be allotted for expenditures for any Civil Works project under any other 
Department or establishment of the Federal Government, except for the com- 
pletion of projects for the improvement of Federal lands or public property 
in progress and uncompleted on the date of the approval! of this act, and except 
such sums as may be necessary for maintenance and operation of reemploy- 
ment agencies, and medical, surgical, and hospital services, and for adminis- 
tration, supervision, inspection, disbursing, and accounting purposes, and print- 
ing and bind ng, in connection with State and/or local Civil Works projects.” 

Section 7, Public Act #141, 73d Congress, entitled, “Independent Offices 
Appropriation Act, 1935” sets forth the following: 

“(2) Section 7 (prohibiting administrative promotions) of the Treasury-Post 
Office Jemumnibathon Act, fiscal year 1934, is amended by adding after the first 
proviso thereof a colon and the following: ‘ Provided further, That administra- 
tive promotions may be made during the fiscal year 1935 to the extent that 
funds are available therefor, on an annual basis, from savings made in the 

amounts apportioned for personal services from the applicable appropriations 
for the fiscal year 1935.’” 

Inasmuch as the above citations do not indicate that any specific amount was 
appropriated for personal services from the appropriation of $950,000,000 avail- 
able until June 30, 1935, there would be no savings from which administrative 
promotions could be made during the period to June 30, 1935; however, it is 
the opinion of the Federal Civil Works and Federal Emergency Relief Admin- 
istrations that any moneys available could be construed as savings out of the 
appropriation of $950,000,000. 

Your decision is respectfully requested as to the correctness of our interpre- 
tation. 


The general rule for determining savings on an annual basis was 
stated in decision of June 9, 1934, A-54807, 13 Comp. Gen. 419, as 
follows: 


The purpose and intent of that portion of section 24 of the act of March 28, 
1934, Public No. 141, amending section 7 of the act of March 3, 1933, 47 Stat. 
1515, appears to be to permit the use of 1935 appropriations exclusively avail- 
able for salary payments, or administratively apportioned for salary payments 
on an annual basis from ‘appropriation items available also for other purposes, 
by the use of any savings that may be made, on an annual basis, by adminis- 
trative economies in the use of such annual personnel appropriations or annual 
administrative apportionments for personnel. 

Consequently, as a prerequisite to any such administrative promotions during 
the fiscal year 1935, there must be a showing of the amount specifically appro- 
priated or apportioned for personal services for the particular office or activity 
involved, and a showing as to the amount thereof necessary to pay the salaries 
for an entire year of all positions, whether filled or vacant, existing on July 
1, 1934. The difference, if any, between said two amounts may be regarded as 
a saving available for promotions within the meaning of the provision in ques- 
tion. Likewise, any savings resulting from the nonfilling of vacancies existing 
on July 1, 1934, or which may occur during the fiscal year, provided impounding 
thereof be waived by the President, and any savings resulting from reductions 
in salaries or from absences without pay, whether voluntary or involuntary, will 
be available for such promotions. * * 


The act of February 15, 1934, 48 Stat. 351, quoted in your letter 
authorized the appropriation to be expended “for such projects 
and/or purposes and under such rules and regulations as the Presi- 
dent in his discretion may prescribe.” It would appear, therefore, 
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that an apportionment for personal services for the fiscal year 1935 
has been or will be made by the President or pursuant to his author- 
ity. If so, the rule quoted from the decision of June 9, 1934, is for 
application with relation to the amount of such apportionment for 
personal services for the fiscal year 1935. 

Unless and until such definite apportionment for personal services 
be made under said appropriation the commitments as of July 1, 
1934—that is, the amount of the total salary rates of all existing 
positions, filled or vacant, as of July 1, 1934—constitute the basis for 
later determining the savings to be derived only from the nonfilling 
of vacancies, absence without pay, reductions in compensation, etc. 
See decision of June 18, 1934, 18 Comp. Gen. 450. 

Your question is answered accordingly. 


(A-56219) 
CONTRACTS—FILING IN GENERAL ACCOUNTING OFFICE 


Under section 3743, Revised Statutes, as amended by section 18 of the act of 
July 31, 1894, 28 Stat. 210, and section 304 of the act of June 10, 1921, 42 
Stat. 24, all contracts on behalf of the Government in any manner con- 
nected with the settlement of public accounts, whether for the sale of 
material and collection of money therefor or for the purchase of material 
and the payment of money therefor, or whether both the collection and 
payment of money be involved, are required to be filed in the General Ac- 
counting Office. 

The requirements as to the filing of contracts in the General Accounting Office 
are not in any way affected or governed by the requirements as to the filing 
of contracts in the General Land Office of the Department of the Interior. 


Comptroller General McCarl to the Secretary of the Interior, August 1, 1934. 


There has been received letter dated June 7, 1934, from the Assist- 
ant Commissioner, General Land Office, as follows: 


I have your letter A-WJR-CC of May 26 requesting the original signed copy 
of recreational lease Las Cruces 040662 of the County of Dona Ana, New 
Mexico. The original signed copy of this lease is a necessary part of the public 
land records, and as such may not lawfully be removed from the General 
Land Office. 

Photostat copies of leases and permits involving the public lands have been 
accepted by your office in hundreds of cases during the last ten years. 


With reference to the second paragraph of the letter from the 
Assistant Commissioner, it may be stated only that the fact photostat 
copies have been accepted in cases involving permits or licenses, as 
distinguished from leases and contracts proper, there is no discretion 
in this office to authorize lessening the requirements of the law in 
connection with the filing of contracts with this office. 

The provisions of section 3743, Revised Statutes, as amended by 
section 18 of the act of July 31, 1894, 28 Stat. 210, and by section 
304 of the act of June 10, 1921, 42 Stat. 24, require that all contracts 
on behalf of the Government, or in any manner connected with the 
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settlement of public accounts, be filed in the General Accounting 
Office. 6 Comp. Gen. 642. 

With respect to the statement that “ The original signed copy of 
this lease is a necessary part of the public land records, and as such 
may not lawfully be removed from the General Land Office,” it may 
be said that whatever may be the requirement in that connection, it 
is clear that both the law and good accounting procedure require 
all contracts on behalf of the Government to be filed in the General 
Accounting Office—whether the contract is for the sale of material 
and collection of money therefor, or for the purchase of material and 
the payment therefor, or whether it may involve both the collection 
and payment under certain circumstances. 

The requirements of the law are that the originals of contracts 
and leases be filed of record in this office and under such circum- 
stances there is no authority in this office to waive or relinquish such 
requirements. If, as suggested in the letter, supra, it is necessary 
that a copy of the contract or lease be filed of record with the public 
land records it is suggested that a photostat or other copy be so filed 
with such records or that where it is absolutely necessary there be 
made extra signed copies so that in every case the original of the 
contract or lease may be filed of record in this office. 

It is requested that appropriate instructions be issued to such 


officers and employees of the Department of the Interior as may be 
necessary to insure compliance with the foregoing. 


(A-56523) 


PAYMENTS—ADVANCES—FEDERAL CIVIL WORKS 
ADMINISTRATION 


Neither a bond for the future delivery of supplies, nor a receipt purporting to 
show that there have been set aside in the contractor’s own warehouse 
supplies and services for future delivery, can be held to constitute delivery 
within the purview of section 3648, Revised Statutes, nor to authorize 
payment for such supplies prior to actual delivery. 


Comptroller General McCarl to the Administrator, Federal Civil Works 
Administration, August 2, 1934: 


There has been received your letter of July 6, 1934, as follows: 


The Civil Works program was, as you probably know, terminated March 
81, 1984, with the exception of certain Federal projects which were continued 
until April 28, 19384, on which date all Civil Works project activities were 
stopped, with the exception of administrative projects necessary for the 
purpose of preparation, audit, and payment of bills, and clearing up of 
records. Many of the work projects formerly carried on by the Civil Works 
Administration were continued by the State emergency relief administrations 
subsequent to March 31 and April 28, 1984. There remained upon termina- 
tion of the Civil Works project activities a large number of uncompleted con- 
tracts for supplies and materials contracted for prior to the respective dates 
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of termination, and because of the restrictions placed upon material purchases 
from relief funds granted the States, the State emergency relief administra- 
tions could not take delivery of the uncompleted portions of all such contracts 
for charging against relief funds. 

It was therefore determined that in order to relieve the situation deliveries 
would be accepted by the State civil works administrations up to and includ- 
ing May 31, 1934, for charging to Civil Works funds but for actual use of the 
supplies and materials on emergency relief projects. There is inclosed for 
your information in this connection a copy of an order issued by the Federal 
Administrator under date of May 15, 1934, permitting acceptance of deliveries 
to and including May 31st, but not thereafter for charging to Civil Works 
funds. 

It has developed in a number of cases that the State administrations could 
not take delivery of the uncompleted portions of contracts by May 31st, 
so in order to furnish what they considered was substantial compliance with 
the order performance bonds were accepted prior to May 3ist, insuring delivery 
after that date. 

The question now arises as to whether or not payment may be made on 
vouchers presented where the State administration holds such a bond in lieu 
of actual delivery of supplies or materials. The administrative certification 
on voucher, standard form 1034, includes the statement “* * * and delivery 
prior to payment as required by law.” The question therefore sums itself 
up into whether or not the furnishing of a bond in an adequate amount 
guaranteeing future delivery constitutes a sufficiently substantial compliance 
with the requirement that delivery be made prior to payment, or whether actual 
physical delivery of the supplies or materials contracted for must be made prior 
to payment. 

In some cases it is found that although actual physical delivery to the Civil 
Works Administration was not made prior to the dead line of May 3ist, 
supplies and services have been set aside in the contractor’s warehouse and a 
warehouse receipt furnished as the basis of payment for the vendor’s invoice. 
This question resolves itself into whether or not payment may be made on 
the basis of such a warehouse receipt in lieu of actual physical delivery of 
the supplies or materials to the Civil Works Administration. 

In connection with both of the questions here presented it may be stated 
for your information that practically all of the contracts involved call for 
delivery by the contractor at point of destination. 

It will be appreciated if you will let me have a decision as to whether or 
not payment may be made on vouchers supported by performance bonds or 
warehouse receipts, as discussed herein, with the understanding that actual 
physical delivery of the supplies and materials into the hands of the Civil 
Works Administration has not been made at the time the vouchers are presented 
for payment. 


Section 3648, Revised Statutes, provides: 


No advance of public money shall be made in any case whatever. And in 
all cases of contracts for the performance of any service, or the delivery of 
articles of any description, for the use of the United States, payment shall 
not exceed the value of the service rendered, or of the articles delivered 
previously to such payment. * * * 


Neither a bond for the future delivery of supplies nor a receipt 
purporting to show there have been set aside in the contractor’s own 
warehouse “ supplies and services ” for future delivery, can be held 
to constitute delivery within the purview of section 3648, Revised 
Statutes. Hence, neither such bond nor receipt may be accepted 
in lieu of actual delivery as a basis for payment. 

The questions submitted are answered in the negative. 
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(A-56568) 
COMPENSATION—DOUBLE—RETIRED COMPENSATION AND FEES 


The acceptance of a position as fee attorney with the Home Owners’ Loan Cor- 
poration, the entire compensation of which consists of fees paid by persons 
applying for loans, will not affect the employee’s rights to retirement 
annuity as a retired Foreign Service officer. 


Comptroller General McCarl to the Secretary of State, August 4, 1934: 
There has been received your letter of July 10, 1934, as follows: 


Mr. James B. Milner, American Foreign Service officer, retired, receiving an 
annuity under the provisions of the act approved February 23, 1931, writes 
under date of June 27, 1934, asking whether he may accept a position as “ fee 
attorney’ in the Home Owners’ Loan Corporation without jeopardizing his 
retirement annuity. He reports that his compensation for the Home Owners’ 
Loan Corporation will be a fee of $25 for each abstract or search made by him 
upon which a loan is made. 

An early decision would be appreciated, as Mr. Milner has already entered 
upon this work, having received a number of cases from the Home Owners’ 
Loan Corporation of Buffalo. 


This office has been advised that Mr. Milner was retired on account 
of age in July, 1924, under the act of May 24, 1924, 43 Stat. 140, 144. 

It is understood that the compensation of fee attorneys of the 
Home Owners’ Loan Corporation is only a fee of $25 for each 
abstract or search made, and that said fees are paid by or charged 
to the person or persons applying for the loan. The acceptance of 
such a position and the fees thereof will not affect Mr. Milner’s right 
to retirement annuity as a retired Foreign Service officer. 

The question presented is answered accordingly. 


(A-56413) 


POSTAL SERVICE—RURAL CARRIERS—SEASONAL CHANGES IN 
ROUTES 


Where the length of a rural route regularly changes from 28 to 31 miles for 
different seasons of the year, it may be regarded as the same route through- 
out the year in applying the saving clause found in the act of June 25, 1934, 
48 Stat. 1212, and the saving clause will become effective each time the 
service is resumed on the 28-mile portion of the route. 


Comptroller General McCarl to the Postmaster General, August 6, 1934: 
There has been received your letter of July 23, 1934, as follows: 


Reference is made to your decision of July 20, 1934, A-56413, covering the 
fixing of salaries of rural carriers under the saving clause contained in the act 
of June 25, 1934. 

In the case of a carrier for a rural route the length of which is fixed at 28 
miles during the period June 1 to September 30 of each year and at 31 miles 
during the period October 1 to May 31 of each year, the saved salary would be, 
effective July 1, 1934, $1,740 per annum until October 1, 1934, when it would 
be fixed at the rate of $1,820 per annum, the statutory rate for a 31-mile route 
until May 31, 1935. A ruling is requested whether the benefit of the saving 
clause would again inure to the carrier on June 1, 1935, when he resumed 
service on the 28-mile route, or whether he would then be paid at the statutory 
rate of $1,680 per annum. 
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A ruling is also requested on the reverse of the conditions above stated. The 
route being 31 miles in length from June 1 to September 30 of each year and 
the salary being fixed at the statutory rate of $1,820 per annum, what would 
the salary of the carrier be for service over the route from October 1 to May 
31 during which period the length is 28 miles? Would he be entitled to the 
benefit of the saving clause and the salary of $1,740 per annum, or should he 
be paid during that period at the statutory rate of $1,680 per annum? 

It will be appreciated if you will give us a ruling on these questions as 
promptly as possible. 


Section 1 (a) and (d) of the act of June 25, 1934, 48 Stat. 1212, 
provides in part as follows: 


The salary of carriers in the Rural Mail Delivery Service for serving a rural 
route of thirty miles six days a week shall be $1,800; on routes less than thirty 
miles, $60 per mile per annum for each mile or major fraction thereof. Each 
rural carrier assigned to a route served six days in a week shall receive $20 
per mile per annum for each mile or major fraction thereof said route is in 
excess of thirty miles, based on actual mileage, and each rural carrier assigned 
to a rvute served three days in the week shall receive $10 per mile per annum 
for each mile or major fraction thereof said route is in excess of thirty miles, 
based on actual mileage. 

In the case of any carrier in the Rural Mail Delivery Service on the date 
this uct takes effect, who serves six days a week a rural route of less than 
thirty miles, or who serves three days a week a rural route of less than sixty 
miles or two routes of a combined length of less than sixty miles, the annual 
salary of such carrier shall not be reduced more than $180 by operation of 
subsection (a) of this section. 


The decision of July 20, 1934, A-56413, 14 Comp. Gen. 57, held as 
follows (quoting from the syllabus) : 


A rural letter carrier may be regarded as occupying the same position in 
which the inhibition contained in the saving clause of section 1 (d) of the act 
of June 25, 1934, 48 Stat. 1213, against reducing his compensation more than 
$180 per annum applies, only so long as he continues to perform at least the 
same amount of service on the same route, and it may be held also that the 
benefit of the saving clause inures to him proportionately when the same route 
is reduced in length, but the saving clause does not apply upon the transfer of 
the carrier from one route to another. 

A rural letter carrier would not be entitled to any increase over the salary 
saved to him by operation of the saving clause of section 1 (d) of the act of 
June 25, 1934, 48 Stat. 1213, unless and until the route he is serving should be 
increased to a mileage for which section 1 (a) of the statute fixes a rate of 
compensation in excess of the saved salary. 

Where the length of a rural route varies for different seasons of 
the year, as in the illustrations given in your letter, the route may 
be regarded as the same route throughout the year in applying the 
saving clause and the principles stated in the decision of July 20, 
1934, supra. It is to be noted, however, that the saving clause by its 
terms is limited to a route of less than 30 miles if served six times a 
week. 

Accordingly in the first case above presented the benefit of the sav- 
ing clause would again inure to the carrier on June 1, 1935, when 
he resumes service on 28 miles. In the second case, assuming that 
the length of this route in preceding years has been 31 miles for the 
months of June to September, inclusive, and 28 miles October to 


May, inclusive, the benefit of the saving clause would inure to the 
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carrier on October 1 when he resumes service on 28 miles when the 
salary rate would be $1,740 per annum. 


(A-56330) 


ECONOMY ACT— ADMINISTRATIVE PROMOTIONS — GOVERNMENT 
PRINTING OFFICE 


Administrative promotions from savings in the Government Printing Office 
are to be confined to those employees in the administrative or nonproduc- 
tion force and upon a showing of savings sufficient therefor upon an annual 
basis. 

The permanent change in the designation of a position held by a production 
employee to conform to the duties of that position, no increase in com- 
pensation being involved, is not an administrative promotion within the 
purview of the statutory restrictions against such promotions. 


Comptroller General McCarl to the Public Printer, August 7, 1934: 
There has been received your letter of July 24, 1934, as follows: 


The appropriated working capital of the Government Printing Office, fiscal 
year 1935, is $2,500,000; by collections for printing and binding furnished the 
various governmental activities this will be increased to a total of at least 
$12,000,000 with $9,840,000 thereof being used for compensation to employees. 
Collections for emergency printing and binding may increase working capital 
beyond the above figure and thus correspondingly increase the expenditures 
for compensation. 

Administrative and other work of a nonproduction character are in the 
nature of a permanent or fixed personnel charge. On the other hand, produc- 
tion employees are hired when work requires their services, and are dismissed 
when such requirement ceases. Promotions for such employees practically 
are wage adjustments required by fixed rates for higher-grade work and for 
which our scale of charges automatically provides full reimbursement to the 
working capital. 

In your decision to the Public Printer, dated July 3, 1984 (A-56330), it is 
stated, in effect, that the saving accruing from the nonfilling of apprentice 
vacancies may be considered as available for promotions provided it is not 
required for other salaries. If this means that pay to new employees whose 
services may be required on production during the year must be from such 
saving, then no promotions whatsoever would be possible. At the present time 
arrangements are being made to appoint some 400 new employees on produc- 
tion at an annual cost of about $800,000, and this expense alone would be far 
greater than any saving which might accrue from the nonfilling of vacancies. 
Therefore, it would appear that neither the nonfilling of vacancies on produc- 
tion or the appointment of new employees on production should be for considera- 
tion in the setting up of savings and the use thereof for promotions. 

In view of these facts, and for the purpose of setting up the required showing 
of savings, if and when appointments and promotions are made, your advice 
is requested as to whether objection would be raised by your office should 
the following procedure be adopted by the Public Printer: 

1. Eliminate from consideration as a saving the nonfilling of vacancies in 
the forces engaged on production, and also eliminate from consideration as an 
obligation against savings such appointments and promotions as may be made 
during the year for employees on production; all promotions or appointments 
of employees on production to be indicated on first pay roll as “ Production.” 

2. Administratively promote such employees paid by the hour who are now 
engaged on a higher grade of work than required by their present designa- 
tions and who have been permanently assigned and uprated to the fixed rates 
for such higher-grade work but without changes in designations; in such 
cases the notation on first pay roll to be “ Production.” For instance, a bindery 
operative grade 2, 72¢ per hour, has been assigned permanently to 78¢ work 
and uprated to 78¢; it is proposed to actually promote this employee to bindery 
operative grade 3 at 78¢ per hour and thus make his designation and pay 
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agree, and eliminate the makeshift uprating. As the employee has been receiy- 
ing the uprate of 78¢, no increase in expense is involved; a very definite sav- 
ing in clerical expense would result, and to some extent our pay roils would 
be simplified. 

8. Consider as savings the nonfilling of vacancies concerned in the admin- 
istrative and nonproduction employees, such savings to be available for appoint- 
ment and/or promotion of employees on administrative and nonproduction 
work, computations to be on annual basis; notation on first pay roll to be 
“A.P. $——” (annual basis). 

I most earnestly request your approval of above procedure, and an early 
decision thereon. 


It is understood that the only promotions that will be made will 
be in the administrative or nonproduction force; that is, as to em- 
ployees in the positions, the number of which does not necessarily 
depend upon how much or how little printing or binding work is to 
be done and with respect to whom no promotions will be made unless 
savings therefor accrue on an annual basis. 

Referring to paragraph no. 2, decision of July 7, 1932, 12 Comp. 


Gen. 5, 6, held as follows (quoting from the syllabus) : 


Temporary or permanent up and down rating of per diem employees under 
the Government Printing Office qualified to perform various operations for 
which different rates are paid in accordance with authorized wage schedules 
under regulations prescribed by the Public Printer pursuant to the act of June 
7, 1924, 43 Stat. 658, and the periodic readjustments in salary payments of 
typesetting-machine operators on the basis of the amount of work done, 
or piece work, are not administrative promotions nor prohibited during the 
fiscal year 1933 under section 02 of the act of June 30, 1932, 47 Stat. 403, 
provided no increase is made administratively in the rates of wages for the 
various trades or in the rates per piece or for the amount of wo.k performed. 


Accordingly, the permanent adjustments stated in paragraph no. 
2, involving no increase in compensation, will not be regarded as 
administrative promotions. 

On this basis, no objection is made to the proposed procedure. 


(A-56432) 
TRAVELING EXPENSES—FOREIGN VESSELS 


Section 601 of the Merchant Marine Act of May 22, 1928, 45 Stat. 697, does not 
provide for the use of a vessel of foreign registry for reasons of economy in 
expense or time. Statement that an urgent objective of the assignment 
of an employee of the Department of Agriculture was the securing of early 
information in regard to wheat-crop prospects in Australia for the 1930 
season does not establish the necessity for the use of a foreign vessel in 
transporting said employee and his family from New York City to Sydney, 
Australia, especially since a vessel of American reg’stry was available by 
which the travelers could have arrived in Australia in advance of the time 
they did arrive by the foreign vessel which they used. 


Comptroller General McCarl to the Secretary of Agriculture, August 7, 1934: 
There has been received your letter of May 31, 1934, as follows: 


My attention has been called to copies of General Accounting Office notice of 
exceptions dated January 2, 1932, covering expenses incurred by Mr. Edward 
C. Paxton and his family in traveling from Washington, D.C. to Sydney, Aus- 
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tralia, on official business for this Department. The expenses cover the period 
from October 7, 1930. The exception to the account is based on the use of a 
foreign vessel for this travel. 

This Department feels that, under the then existing circumstances, it was 
necessary for Mr. Paxton to use a foreign vessel and that such use was in the 
interest of the Government. These circumstances were as follows: At the time 
Mr. Paxton was being considered for a posit'on in the Foreign Agricultural Serv- 
ice, he was employed by this Department in Topeka, Kansas. In the preliminary 
discussions with him, it was agreed that he would accept a post in the Foreign 
Agricultural Service of this Department either in Argentina or in Australia. 
Since it was necessary, before taking up his foreign duties, for Mr. Paxton to 
report to Washington in order to familiarize himself with these duties and to 
make necessary preparations for his work abroad, he was authorized to report 
in Washington with his family with the understanding that it would then be 
decided whether he would be sent to Australia or to Argentina. Mr. Paxton 
traveled to Washington with his family in his personally-owned automobile, 
which this Department had agreed to ship to him at his foreign post. By this 
means of travel there was a considerable saving to the Government over the 
cost of three full train and pullman fares, and freight on his automobile. 

When it was definitely decided that Mr. Paxton would be sent to Australia, 
every effort was made by this Department to secure for him and his family 
passage on an American boat leaving New York for Australia. These efforts 
were unsuccessful. We found that the first American vessel leaving New York 
for Australia was the American Pioncer liner New Orleans which was due 
to sail December 2, 1930. However, this boat, having provisions for carrying 
only 10 passengers was fully booked and no reservation could be made. We 
are enclosing a photostat copy of a letter received from the American Express 
Company advising this Department of its inability to secure such passage on 
an American boat. 

An urgent objective of Mr. Paxton’s assignment was the securing of early 
information in regard to wheat-crop prospects in Australia for the 1930 crop 
season. Since no American boat was available, Mr. Paxton and family were 
authorized by this Department to sail on the only available boat leaving from 
the East coast, namely, the Norton, Lilly steamer, City of Canberra. Mr. Paxton 
was advised that it would take this boat about 30 days to make the trip, 
which would have landed him in Australia on December 20. Unfortunately, 
the boat sailed two days late from New York and took a much longer time 
to make the trip than was expected, thus resulting in the actual time from 
Washington, D.C., to Sydney, Australia being longer than the theoretical time 
it would have taken him to make the trip had he sailed from the West coast. 

In the light of the facts cited above, this Department hopes that authoriy 
may be granted by you for the use of the foreign vessel by Mr. Paxton and 
his family, in order that the exceptions to his account because of his using 
the foreign vessel may be removed. 


It appears that upon the termination of the period of instruction 
in Washington, Mr. Paxton and his family departed for New York 
November 19, 1930, sailed from New York November 22, 1930, on 
the steamship City of Canberra, a vessel of foreign registry, and 
arrived in Sydney, Australia, December 29, 1930. From records 
on file in this office, it appears that an American vessel, the steam- 
ship Sierra, of the Matson Line, sailed from San Francisco, December 
2, 1930, and arrived in Sydney December 23, 1930. 

Section 601 of the Merchant Marine Act of May 22, 1928, 45 Stat. 
697, provides: 


Any officer or employee of the United States traveling on official business 
overseas to foreign countries, or to any of the possessions of the United States, 
shall travel and transport his personal effects on ships registered under the laws 
of the United States when such ships are available, unless the necessity of his 
mission requires the use of a ship under a foreign flag: Provided, That the 
Comptroller General of the United States shall not credit any allowance for 
travel or shipping expenses incurred on a foreign ship in the absence of satis- 
factory proof of the necessity therefor. 
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It will be noted that the statute does not provide for the use of a 
vessel of foreign registry for reasons of economy in expense or time. 
The purpose of the provision is to require officers and employees to 
travel on American registered vessels when such vessels are available 
where there is actual travel by water to or from foreign countries or 
possessions of the United States, and it mandatorily requires the 
denial of credit for “ any allowance for travel or shipping expenses 
incurred on a foreign ship in the absence of satisfactory proof of the 
necessity therefor.” 

It has been held that under this statute the necessity for travel on 
a foreign ship must relate solely to the traveler’s mission and must 
be one of which the department was aware in advance and which 
formed the primary basis of the action in authorizing the use of such 
vessel. 10 Comp. Gen. 245. The statement that an urgent objective 
of the assignment in this instance was the securing of early informa- 
tion in regard to wheat crop prospects in Australia for the 1930 
crop season does not establish the necessity for the use of a foreign 
vessel within the contemplation of the statute, especially since a 
vessel of American registry was available by which Mr. Paxton could 
have arrived in Australia in advance of the time he did arrive by 
foreign vessel which he used. 

It follows, therefore, that reimbursement is not authorized for any 
items of travel and subsistence expense incurred for travel on the 
foreign vessel. In the instant case payment for the passage fare was 
made by the use of a transportation request in the sum of $1,050, 
which amount must be charged to the traveler. Miscellaneous ex- 
penses were claimed on vouchers nos. 4 and 5 of Mr. Paxton’s account 
for the March quarter, 1931, which he paid to himself in an amount 
aggregating $324.50, representing the following items: Voucher 4, 
rent of deck chair, $1.25; tips to stewards, $20; per diem from 
November 22 to December 29, 1930, inclusive, 3714, days at $7, $260.75; 
voucher 5, rent of two deck chairs, $2.50; tips to stewards, $40. 

In the circumstances, there is due the United States from Mr. 
Paxton, the sum of $1,374.50. The proper action should be taken by 
him to deposit that amount into the Treasury of the United States. 


(A-56466) 


INSTALLATION OF VAULTS, STRONG ROOMS, ETC., IN GOVERNMENT- 
OWNED AND LEASED PREMISES 


In view of the more specific provisions of appropriations under the Treasury 
and Post Office Departments, the appropriation “ Salaries and expenses, 
Division of Investigation, 19385”, under the Department of Justice, is not 
available for purchase and installation of vaults, safes, or similar equip- 
ment in public buildings owned by the United States and under the con- 
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trol or administration of either the Treasury Department or the Post 
Office Department. 

Where vaults, strong rooms, etc., are so constructed and installed in privately- 
owned premises leased by the Government as not to become permanently 
attached to the realty and readily removable as provided for under para- 
graph 8 of the standard form of Government leases without destroying 
its usefulness or damaging the property, such purchases and installations 
from public funds appropriated for the expenses of the service or project 
involved are authorized, but where such installation contemplates improve- 
ments permanently attached to the realty and not readily removable as 
indicated, the general rule is that such installations are not authorized. 


Comptroller General McCarl to the Attorney General, August 7, 1934: 


There has been received your letter of June 27, 1934 (JWG) as: 


follows: 


I have received the following memorandum from the Director of the Divi- 
sion of Investigation : 

“It is requested that a decision be rendered by the Comptroller General 
relative to the construction of vaults or strong rooms in rented space and in 
Goernment-owned space now occupied and to be occupied by the several field 
offices of the Division of Investigation of this Department. 

“For your information in this regard please be advised that the Division of 
Investigation now maintains 30 field offices throughout the country; each 
office being fully equipped to handle all types of investigations presently under 
the jurisdiction of the Division. The additional duties that have been assigned 
to the Division within the past eighteen months have necessitated equipping 
all field offices with firearms and other technical equipment. At the present 
time this equipment, to the value of many thousands of dollars, is being stored 
at the various offices and it has become absolutely necessary to have arrange- 
ments made to have such equipment properly safeguarded. It is deemed 
advisable and essential to construct vaults or strong rooms in these offices so 
that the firearms, ammunition, and technical equipment may be stored therein 
when not in use. It is therefore requested that this Department be advised 
at the earliest possible date whether steps may be taken by the Division of 
Investigation to install specially constructed doors and if necessary have in- 
stalled bolts, bars, or any other like appliance to properly safeguard the 
aforementioned equipment, the expense thereof to be payable from the appro- 
priation, “ Salaries and Expenses, Division of Investigation, 1935.” It is of 
course understood that wherever possible, such installations will be made to 
conform with paragraph 8 of the standard form of Government lease. 

“For the further information of the Comptroller General, please be advised 
that the protection presently afforded the various field offices of the Division 
both in rented space and in Government-owned space, is inadequate, and it 
would be a relatively simple matter for an organized gang of criminals to 
overpower such guards as are presently on duty and then loot the Division 
offices. During the past year it will be noted that such gangsters have looted 
police departments in various sections of the country, replenishing their stock 
of firearms and ammunition. With the above-requested additional safeguards, 
the possibility of the success of such raids will be reduced to an absolute 
minimum.” 

Will you kindly advise the Department whether the appropriation “ Salaries 
and Expenses, Division of Investigation” may be used for the construction of 
vaults or strong rooms in rented space and in Government-owned space now 
occupied and to be occupied by the field offices of the Division of Investigation, 
in order to properly protect firearms and other valuable equipment. 


The appropriation “ Salaries and Expenses, Division of Investiga- 
tion, 1935”, provides as follows: 


Detection and prosecution of crimes: For the detection and prosecution of 
crimes against the United States; for the protection of the person of the Presi- 
dent of the United States; the acquisition, collection, classification, and pres- 
ervation of identification and other records and their exchange with the duly 
authorized officials of the Federal Government, of States, cities, and other in- 
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stitutions; for investigation of the official acts, records, and accounts of mar- 
shals, attorneys, clerks of the United States courts and Territorial courts, pro- 
bation officers, and United States commissioners, for which purpose all the 
official papers, records, and dockets of said officers, without exception, shall be 
examined by the agents of the Division of Investigation at any time; and also, 
when requested by the presiding judge. the official acts, records, and accounts of 
referees and trustees of such courts; for such other investigations regarding 
official matters under the control of the Department of Justice and the Depart- 
ment of State as may be directed by the Attorney General; hire, maintenance, 
upkeep, and operation of motor-propelled passenger-carrying vehicles when 
necessary ; for copying in the District of Columbia or elsewhere, reports of ex- 
aminers at folio rates; firearms and ammunition, such stationery, supplies, and 
equipment for use at the seat of Government or elsewhere as the Attorney Gen- 
eral may direct, including not to exceed $13,000 for taxicab hire to be used 
exclusively for the purposes set forth in this paragraph and to be expended 
under the direction of the Attorney General; traveling expenses, including ex- 
penses of attendance at meetings concerned with the work of such division 
when authorized by the Attorney General; payment of rewards when specifi- 
cally authorized by the Attorney General for information leading to the appre- 
hension of fugitives from justice, and including not to exceed $520,000 for per- 
sonal services in the District of Columbia ; $2,880,000. 


In the absence of a more specific appropriation the foregoing ap- 
propriation might be considered available for the use suggested if 
shown to be necessary to carry out the purposes for which the ap- 
propriation was made. 3 Comp. Gen. 812; 5 id. 1014. I find, how- 
ever, in the Treasury Department Appropriation Act for 1935, act 
of March 15, 1934, 48 Stat. 440, the following appropriation : 

Vaults and safes: For vaults and lock-box equipments and repairs thereto in 
all completed and occupied public buildings under the control of the Treasury 
Department, and for the necessary safe equipments and repairs thereto in all 
public buildings under the administration of the Treasury Department, whether 
completed and occupied or in course of construction, exclusive of personal 
services, except for work done by contract or for temporary job labor under 
exigency not exceeding at one time the sum of $50 at any one building, $50,000. 

In the appropriation for the Post Office Department for the same 
fiscal year, also contained in the above act, 48 Stat. 449, is a specific 
appropriation for safes for use in all public buildings under the 
administration of the Post Office Department. It is a well-estab- 
lished rule that specific appropriations for particular objects are 
available for such objects to the exclusion of a more general appro- 
priation which might otherwise be available therefor. 7 Comp. Gen. 
459; A-50981, December 8, 1933. It must be held, therefore, that the 
appropriation for Salaries and Expenses, Division of Investigation, 
1935, is not available for vaults, safes, or similar equipment in public 
buildings owned by the United States and under the custody or 
administration of either the Treasury Department or the Post Office 
Department. 

With respect to the proposed construction of vaults, strong rooms, 
etc., in privately owned premises leased by the Government, it has 
been held that where the equipment is such that it is not permanently 
attached to the realty and readily may be removed therefrom as pro- 
vided for under paragraph 8 of the standard form of Government 
leases without destroying its usefulness or damaging the property, 
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such purchases and installations from public funds appropriated for 
the expenses of the service or project involved are authorized. See 5 
Comp. Gen. 696 and decisions of April 13, and June 21, 1934, 
A-54725, and A-55493. 

Where, however, construction of the vaults, strong rooms, etc., con- 
templates changes in the leased premises in the nature of permanent 
improvements to the leased premises; that is, improvements per- 
manently attached to the realty and not readily removable therefrom 
without damage to the property and/or equipment, the general rule 
is that such installations are not authorized. See 5 Comp. Dec. 478; 
2 Comp. Gen. 607; 5 id. 366; decisions of October 10, 1930, and August 
28, 1933, A-33513 and A-50554. The questions presented are 
answered accordingly. 


(A-57043) 
TRANSPORTATION—RATES—“ EMIGRANT MOVABLES ” 


Where a shipment is composed of articles which, if increased in weight in the 
same proportion to a total weight equivalent to the minimum carload 
weight prescribed for “emigrant movables” rating, would be entitled to 
that rating, the provisions of consolidated freight classification rule 15 
(section 1) require that the carload charge for “emigrant movables ” 
shall be the maximum charge for the shipment. 


Decision by Assistant Comptroller General Elliott, August 7, 1934: 

The Texas & New Orleans Railroad Co. has requested review of 
settlement T-9131014, December 21, 1933, disallowing the carrier’s 
claim for $236.67 in addition to the amount of $266 theretofore paid 
by Maj. W. C. Rawls, Army disbursing officer, on voucher 4620, No- 
vember 17, 1932, for the transportation from Washington, D.C., to 
Fort Bliss, Tex., of a shipment of household goods, 6,674 pounds, 
and 2 horses, 2,225 pounds, covered by bill of lading WQ-446371, 
August 12, 1932. An enlisted soldier accompanied the shipment as 
attendant for the animals. 

The carrier originally stated the charge as $266 (bill no. Q—9382-9) 
on the basis of the emigrant movables rate, that is $1.33 per 
100 pounds applied to a minimum weight of 20,000 pounds, and pay- 
ment was made accordingly by the disbursing officer. See Southern 
Pacific Company v. United States, 268 U.S. 263. Thereafter the 
carrier submitted its bill no. Q-9382-9-B for $236.67 additional, 
being the difference between the payment of $266 and a charge of 
$502.67 computed as follows: 

2 horses as 4,500 pounds at $4.03 per 100 pounds 
Household goods 6,674 pounds at 3.815 per 100 pounds__ 


“EC” as 11,174 pounds at 0.02 per 100 pounds 
“Attendant’s fare” 
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In support of this claim for $236.67 the carrier noted on the face 
of bill No. Q-9382-9-B “ The weight of the horses does not consti- 
tute 25 percent of tariff weight on emigrant movables item 7, page 53, 
Sup. 37 CFC #6.” 

Settlement T-9131014 disallowed this claim because “As the 
weight of the horses was 25 percent of the actual weight of ship- 
ment, charges as originally paid on basis of emigrant movables rating 
appears correct.” 

In its present submission the carrier has requested allowance of 
$236.67, urging in support of this claim that the provisions of Con- 
solidated Freight Classification No. 7, page 215, note 2, require that 
the weight of the horses must amount to 5,000 pounds to secure the 
emigrant movables rating. 

The said provisions are as follows: 

Rating for “ emigrant movables ” wi!l apply only on mixed carloads of: 

Second-hand (used) household goods * * * together with one or 


more of the following articles, which articles must constitute at least 25% 
of the total weight upon which freight charges are assessed : 


+ * ” + * * + 
Ordinary livestock * * * 
- * * *~ * * * 


When shipment of emigrant movables includes ordinary live stock 
* * * one man in charge will be carried free in the car with the ship- 
ment * * *, 


As Consolidated Freight Classification No. 7 did not become effec- 
tive until September 20, 1932, and the shipment was made under 
bill of lading of August 12, 1932, the carrier’s reference thereto is 
not clear with respect to this claim. However, identical provisions 
were published in Consolidated Freight Classification No. 6, Supple- 
ment 47, page 40, item 3, note 2, in effect on the date of shipment. 
The items composing this shipment are such as may be included in a 
shipment to which the emigrant movables rating would be applicable 
under the provisions of item 3, supra. The question as to whether 
the emigrant movables rate is applicable to the present shipment 
arises by reason of the item 3 provision that the articles enumerated 
as required in addition to the household goods “ must constitute at 
least 25 percent of the total weight upon which freight charges are 
assessed.” The rating for emigrant movables is a carload rating. 
Where the actual weight of a shipment is as much as or more than 
the minimum carload weight of 20,000 pounds prescribed for emi- 
grant movables, the effect of the quoted provision is clear in the 
requirement that the articles other than household goods must con- 
stitute one-fourth of the total weight. In determining the effect of 
the above provision with respect to shipments weighing less than the 
minimum of 20,000 pounds, however, consideration must be given 
to the provisions of section 1 of rule 15 of Consolidated Freight 
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Classification No. 6, requiring that “the charge for a less than car- 
load shipment must not exceed the charge for a minimum. carload 
of the same freight at the carload rate.” If with respect to ship- 
ments weighing less than 20,000 pounds and having in addition to 
household goods articles of the kind required in emigrant movables 
but such articles not weighing 5,000 pounds, the charge as for a car- 
load of emigrant movables at carload rate is not authorized as urged 
by the carrier, even though the emigrant movables carload charge is 
less than the charge otherwise applicable to the shipment on the basis 
of other ratings, it would appear that the provisions of section 1 of 
rule 15 would be ineffective in many instances. 

Thus, in a shipment consisting of household goods weighing 7,500 
pounds and other articles required for emigrant movables weighing 
2,500 pounds, the charge as for 20,000 pounds of emigrant movables 
at the carload rate would not be permitted, whereas if the shipment 
had consisted of 20,000 pounds composed of 15,000 pounds of house- 
hold goods and 5,000 pounds of the other articles, the charge author- 
ized for the shipment would be on the basis of the emigrant movables 
rating. In this situation, according to the construction of the emi- 
grant movables provision as urged by the carrier, the charge for a 
carload of emigrant movables (20,000 pounds at the carload rate) 
could not be used as a maximum for the smaller shipment, and if the 
charge for said smaller shipment on the basis of ratings otherwise 
applicable exceeded the charge for a carload shipment of emigrant 
movables, the anomalous result would ensue that for a shipment 
weighing twice as much as another shipment of identical character a 
smaller charge would be applicable. Such a construction would ap- 
pear to be unreasonable and to deny proper effect to the provisions 
of rule 15. 

It is the conclusion of this office that where a shipment is com- 
posed of articles which if increased in weight in the same proportion 
to a total weight which is the minimum weight prescribed for emi- 
grant movables, and the total increased weight thus resulting includes 
a weight for the required articles other than household goods equiv- 
alent to 25 percent or more of the minimum carload weight for 
emigrant movables, the provisions of section 1 of rule 15 require that 
the carload charge for emigrant movables shall be the maximum 
charge for the shipment. 

Applying the rule to the shipment here concerned it will be ob- 
served that a minimum weight of 20,000 pounds, consisting of 
household goods and horses in the same proportion as is involved 
in the weight of the articles shipped would contain household goods 
weighing 14,999 pounds and horses weighing 5,001 pounds. Thus 
the weight of the articles other than household goods would be more 
than 25 percent of the minimum carload weight for emigrant mov- 
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ables. In other words, a shipment weighing 20,000 pounds and sim- 
ilar to the shipment here concerned in every respect except for the 
increased weight, would be entitled to the emigrant movables rating. 
It thus appears the “same freight” referred to under rule 15, if 
shipped in a lot of 20,000 pounds, would be entitled to the emigrant 
movables rating. Accordingly, there appears no basis why the 
charge for the shipment covered by bill of lading WQ-446371 should 
be in excess of the charge for a shipment of identical character 
weighing considerably more than twice as much. 
The settlement is sustained. 


(A-56935) 


FEDERAL EMERGENCY RELIEF ADMINISTRATION—VOUCHERS— 
APPROPRIATION AND ADJUSTMENT THEREOF—OBLIGATIONS 
CHARGEABLE TO MULTIPLE APPROPRIATION AND THE 
VOUCHERING THEREOF 


Vouchers submitted in support of disbursing officers’ accounts must show the 
actual appropriation or appropriations properly chargeable with the ex- 
penditure represented by the vouchers, and where the wrong appropriation 
has been charged it is the duty of the General Accounting Office in auditing 
the accounts to question the expenditure and require a satisfactory ex- 
en or adjustment of the matter before credit may be allowed there- 
or. 

While the General Accounting Office may effect adjustments between appropria- 
tions when, under a mistake of law or fact, a voucher has been charged 
to the wrong appropriation and it clearly appears that another appropria- 
tion is available, an administrative officer may not, for the sake of an 
administrative expediency, deliberately charge the wrong appropriation 
with the expectation of obtaining subsequently an adjustment thereof by 
transfer of applicable appropriations—such practice resulting in the rendi- 
tion of false accounts and being violative of the provision of section 3678 
Revised Statutes. 

When an obligation is properly chargeable to more than one appropriation 
it is proper to show on the voucher in the space provided therefor, all 
of the applicable appropriations and to draw one check to the payee in 
payment of the obligation represented by the voucher. 


Comptroller General McCarl to the Administrator, Federal Emergency Relief 
Administration, August 8, 1934: 


There has been referred here for consideration the letter of the 


Acting Administrator dated July 24, 1934, addressed to the Secretary 
of the Treasury, as follows: 


I am enclosing a schedule of amounts which have been granted by the Fed- 
eral Emergency Relief Administration for drought relief subsequent to the 
Executive order of June 23rd. 

These amounts, although falling within the scope of the appropriation to 
meet the emergency and necessity for relief in stricken agricultural areas, have, 
for reasons of administrative convenience, been granted out of funds otherwise 
appropriated to the Federal Emergency Relief Administration. I now request 
that a transfer to the general funds of the Federal Emergency Relief Adminis- 
tration be made from the sum of $56,250,000 allocated for grants to the States 
by Executive order of June 28rd. 

The amount requested to be transferred represents sums granted for drought 
relief operations during the month of July. A similar request will be sub- 
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mitted later this month covering sums granted out of the general funds 
of the Federal Emergency Relief Administration for drought relief for August. 

The practice of making drought-relief grants from general funds of the 
Federal Emergency Relief Administration in the expectation of a subsequent 
transfer covering these amounts developed when immediately after June 23rd 
it became necessary to release funds to the States before arrangements could 
be effected to charge these amounts against the separate appropriation. There 
are, however, substantial administrative advantages in continuing this practice. 

The various States are accustomed to receipt of a single remittance prior 
to the beginning of each month covering that month’s relief activities. In 
thus forwarding a single remittance considerable confusion in the States is 
prevented. Furthermore, if remittances were forwarded for separate funds it 
would be necessary to double the number of transactions to be cleared monthly 
through the Treasury. Within the single remittance made to the States 
specific sums are earmarked for various specific programs such as the drought 
relief program. Letters of instruction are given to the States concerning the 
earmarking of these items and the States are required to maintain separate 
accounts for each of the funds thus earmarked, and transfers between these 
funds are not permitted except with the approval of the Federal Emergency 
Relief Administration. Transfers between drought relief and other funds are 
not contemplated. 

It will be noted that the attached schedule covers two types -of activities. 
Part of the funds which have been granted are for the processing and feed- 
ing of cattle shipped from the drought area into other States. The balance 
represents relief in the drought area in accordance with the policy contem- 
plated by the administration in connection with the enactment of the 
“Emergency Appropriation Act, Fiscal Year 1935.” 

The schedule referred to in the letter, supra, shows that during 
the month of July 1934, grants amounting to $21,965,721 were made 
by your Administration to a number of States on account of “care 
of cattle from drought area” and “relief in drought area”, the 
former totaling $1,385,000, and the latter, $20,580,721. The “ general 
funds ” referred to in the letter are understood to be set up on the 
books of the Treasury under the appropriation title denominated 
“Federal Emergency Relief Administration, 1935.” Pursuant to 
the act of Congress approved June 19, 1934, 48 Stat. 1021, appro- 
priating $525,000,000 to meet emergency and necessity for relief in 
stricken agricultural areas, the President by Executive Order No. 
6747, dated June 23, 1934, allotted from the amount thus appro- 
priated, the sum of $56,250,000 to the Federal Emergency Relief 
Administration for the purpose of making grants to States. This 
allocation has been set up on the books of the Treasury under the 
appropriation title denominated “Loans and relief in stricken 
agricultural areas (transfer to Federal Emergency Relief Adminis- 
tration) 1934, May 12, 1935.” The former appropriation is available, 
primarily, for relief in the case of unemployment, whereas the latter 
is available, as the title suggests, for relief in stricken agricultural 
areas on account of drought. 

It appears from the letter, swpra, that, due to an alleged adminis- 
trative expediency, the appropriation first mentioned is charged on 
vouchers covering grants to States notwithstanding that a part of 
the grant covers drought relief specifically provided for under and 


chargeable to the last-named appropriation, and that an adjustment 
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of the matter is now sought by requesting a transfer of appropria- 
tions. It is stated, also, that a similar request will be made for 
grants made during the month of August 1934, and there is sug- 
gested, also, that there is a “substantial administrative advantage 
in continuing the practice.” 

The administrative expediency and/or advantages alluded to in 
the letter have not been fully disclosed. Whatever be the underlying 
basis for the procedure referred to, it is fundamental in govern- 
mental accounting that vouchers submitted in support of disbursing 
officers’ accounts must show the actual appropriation or appropria- 
tions properly chargeable with the expenditure represented by the 
vouchers. If the wrong appropriation has been charged on a voucher 
it is the duty of this office in auditing accounts, as required by law, 
to question the expenditure and require a satisfactory explanation 
or adjustment of the matter before credit may be allowed therefor 
in the disbursing officers’ accounts. While this office may effect ad- 
justments between appropriations, in particular cases where, under 
a mistake of law or fact, a voucher has been charged to the wrong 
appropriation, and it is clearly apparent that another appropriation 
is available to cover the obligation, that should not be taken as a basis 
for authorizing or justifying an administrative officer deliberately 
charging an appropriation not available for the payment of a par- 
ticular expense in the first instance, and later expect an adjustment 
thereof by transfer of applicable appropriations. Such practice 
results in the rendition of false accounts and obviously should not 
be indulged in merely on the basis of alleged administrative expedi- 
encies. Furthermore, the rendition of accounts in the manner stated 
is in contravention of section 3678, Revised Statutes, which provides 
that all sums for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are 
respectively made, and for no other. 

In the penultimate paragraph of your letter, supra, it is stated in 
effect that the various States are accustomed to receiving a single 
remittance, that in thus forwarding a single remittance considerable 
confusion in the States is prevented, and that if remittances were 
forwarded for separate funds it would be necessary to double the 
number of transactions to be cleared monthly through the Treasury. 
In order to accomplish that end it is not necessary to resort to the 
practice followed. Such purpose may be accomplished by the execu- 
tion of a single voucher showing, in the space provided therefor at 
the top of the voucher, the appropriations properly chargeable with 
the grants made in any particular case, indicating the amount charge- 
able to each, whereupon one check may be drawn in payment of the 
total grants. The charging of more than one appropriation on one 
voucher where the obligation represented thereby is chargeable to 
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more than one appropriation and the drawing of only one check to 
the payee in payment of the obligation simplifies governmental 
accounting and that practice has been in existence for many years. 
If difficulties should be encountered in following this established 
procedure in making grants to the several States as authorized by 
law, I shall be glad to have representatives of this office cooperate 
with such officer or officers of your Administration as you may 
designate with a view to working out a satisfactory procedure 
consistent with existing laws and regulations relating to the audit 
and accounting of expenditures involving public moneys. 

For the reasons hereinbefore stated the practice of charging the 
wrong appropriation on a voucher with the intention to thereafter 
secure an adjustment of appropriations should be discontinued imme- 
diately. 

With respect to adjustment requested in order that this office may 
give consideration to the matter with respect to payments already 
made, it is requested that there be furnished a list or schedule show- 
ing the disbursing officer’s voucher number, date of payment of the 
voucher, the amount involved in each instance, the applicable appro- 
priation involved in each amount, and any other pertinent data. 
Upon receipt of such information this office will give prompt consid- 
eration to the request made for an adjustment of appropriations. 


(A-56371) 


APPROPRIATIONS—GOVERNMENT FUEL YARDS—REVOLVING 
FUND—EXCESS COST OF COAL UNDER DEFAULTING CON- 
TRACT—MISCELLANEOUS RECEIPTS 


Where a contractor for furnishing coal to the Government fuel yards for use 
of a Government department or establishment defaults under its contract, 
and the Government fuel yards secures coal from another contractor at a 
higher price but delivers the coal to the Government department or estab- 
lishment at the same price stated in the contract with the defaulting con- 
tractor, amounts thereafter collected from the defaulting contractor on 
account of the excess cost of delivering coal to the Government department 
or establishment are not moneys received from the sale of fuel contem- 
plated by the act of March 1, 1933, 47 Stat. 1406, and may not lawfully be 


retained in the appropriation, but should be covered into the Treasury as 
miscellaneous receipts. 


Comptroller General McCarl to the Secretary of the Treasury, August 9, 1934: 

Your attention is invited to a matter arising in the accounts of 
Charles E. Molster, former disbursing clerk, Department of Com- 
merce, involving an erroneous accounting procedure followed by the 
Government fuel yards. 

It appears that where a contractor for furnishing coal to the Gov- 
ernment fuel yards for use by the various departments, establish- 
ments, etc., of the Government defaults under its contract the Gov- 
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ernment fuel yards delivers coal to the Government agencies in the 
emergency at the same price stated in the contract with the default- 
ing contractor, notwithstanding the fact that such coal may have 
been purchased by the Government fuel yards under other contracts 
at a higher price. It further appears that the difference between the 
price paid for the fuel by the Government fuel yards and the price 
stated in the contract of the defaulting contractor is collected from 
the defaulting contractor by making deductions from amounts other- 
wise due said contractor, thus retaining the excess cost of the coal 
in the appropriation “ Maintenance and operation, fuel yards, Dis- 
trict of Columbia, Bureau of Mines.” 

It appears from an examination of the accounts of the former 
disbursing clerk for the months of March and June, 1930, on 
vouchers nos. 45412, 46599, 54190, and 85335, in favor of A. T. Massey 
Coal Co.; on voucher no. 89170 in favor of Raleigh Smokeless Fuel 
Co.; and on voucher no. 79124 April quarter, 1932, in favor of Hall 
Brothers, Inc.—all covering coal delivered to the Government fuel 
yards, there were deducted from amounts otherwise due said com- 
panies, sums of $47.86, $39.76, $108.96, $230.79, $73.13, and $53.27, 
respectively, representing the extra cost to the Government fuel yards 
in supplying Government agencies with coal procured under other 
contracts due to the contractor’s failure to make shipment as ordered. 


Exceptions were noted in the audit of the accounts, the disbursing 
clerk being advised that the amounts deducted should have been 
deposited and covered into the general fund of the Treasury as 
“ Miscellaneous receipts, 4275, reimbursement, excess cost over con- 
tract price.” 

In a letter dated January 16, 1931, addressed to the disbursing 
clerk, the Government fuel yards stated: 


The deductions on the first four vouchers represents the difference in the 
cost of coal purchased against the contract of A. T. Massey Coal Company, 
Inc., for the Capitol Power Plant. The contract price for coal furnished to 
the Capitol Power Plant was $1.11 per gross ton. The coal transferred to 
the Capitol Power Plant cost $1.40 per gross ton. The extra cost of 29 cents 
per gross ton was charged against the contractor, as this coal was billed to 
the Capitol Power Plant at their regu‘ar contract price of $1.11 per ton. 

The deduction on the fifth voucher listed above represents the difference 
in the cost of coal purchased against the contract of the Raleigh Smokeless 
Fuel Company for the District Workhouse at Occoquan, Virginia. The coal 
furnished the District Workhouse under contract with the Raleigh Smokeless 
Fuel Company cost $5.03 per gross ton delivered. The coal transferred to the 
District Workhouse cost $6.24 per gross ton. The extra cost of $1.21 per gross 
ton was charged against the contractor, as this coal was billed to the District 
Workhouse at the delivered price under the contract of $5.03 per gross ton. 

The fuel yards operates under a revolving fund appropriation, which is 
maintained by adding to the cost of the fuel plus the freight, all handling and 
delivery charges for fuel furnished the various Federal and District establish- 
ments. If deductions like those mentioned above were deposited to the credit 
of miscellaneous receipts, the net result would be a gradual depletion of the 
revolving fund, as the consumers are unwilling to pay any additional cost for 
coal due to defaulting contractors. 
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and in a letter dated March 21, 1934, addressed to the disbursing 
clerk by the Procurement Division, Treasury Department, it was 
stated with reference to the suspension on voucher no. 79124, as 
follows: 
Your letter of February 8, 1934, advises that a deduction of $53.27 on voucher 
no. 79124, representing excess cost of coal on account of defaulting contractor, 
be covered into ‘‘ Miscellaneous receipts, 4275, reimbursement excess cost over 
contract price”, charging the appropriation “* 63667—Maintenance and operation 
fuel yards, District of Columbia, Bureau of Mines, 1933 and prior years.” 

This case is similar to that covered by letter to you, dated January 16, 1931, 
copy attached. You will observe that, if this deduction of $53.27 was covered 
into “ Miscellaneous receipts”, it would reduce the fuel yards’ revolving fund 
appropriations, since the Federal institutions, Naval and Gallinger Hospitals, 
were given credit on their coal bills during the month of April 1932 for the 
amount of this deduction ; $19.41 to the Naval Hospital and $33.86 to Gallinger 
Hospital, total $53.27. If the Naval and Gallinger Hospitals had been charged 
the full cost of the coal substituted for that under the contract, the deduction 
of $53.27 could be covered into “ Miscellaneous receipts” without any loss to 
fuel yards’ appropriation. But since these two institutions were furnished 
a higher-priced coal at no corresponding increase in cost, the fuel yards’ appro- 
priation would therefore be reduced by the amount deducted from the default- 
ing contractor if covered into “ Miscellaneous receipts.” It is therefore sub- 
mitted that no adjustment is in order between the appropriation referred to. 

The act of March 1, 1933, 47 Stat. 1406, under the heading “ Gov- 
ernment fuel yards ”, provides: 

For the purchase and transportation of fuel; * * * the unexpended bal- 
ance of the appropriations heretofore made for these purposes is reappropri- 
ated and made available for such purposes for the fiscal year 1934, and for 
payment of obligations for such purposes of prior years, * * *: Provided, 
That all moneys received from the sales of fuel shall be credited to this 
appropriation and be available for the purposes of this paragraph: * * 

Under the provisions of the annual appropriation act creating a 
so-called “revolving fund” for the Government fuel yards the 
amounts deducted from vouchers in favor of the contractors with the 
Government fuel yards on account of excess cost of delivering coal to 
Government agencies due to the contractor’s default in making de- 
livery as ordered, are not moneys received from the sale of fuel and 
are not properly retained in the appropriation, but should be covered 
into the Treasury as miscellaneous receipts. Sections 3617 and 3618, 
Revised Statutes, require collections made on account of the breach 
of Government contracts to be deposited and covered into the 
Treasury as miscellaneous receipts. 

The erroneous practice in this matter appears to arise from the 
fact that the Government fuel yards bills the Government agencies 
for coal at the price stated in the contract of the defaulting con- 
tractor and not at the price of the coal to the Government fuel 
yards. The appropriations of the departments, establishments, 
etc., are chargeable with the actual cost of the coal, which, in the 
instant case, is the amount paid for the coal by the Government fuel 


yards. The departments, establishments, etc., receiving the coal from 
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the Government fuel yards should be billed with the full cost of 
the coal furnished and said amount is for depositing to the credit 
of the appropriation “ Maintenance and operation, fuel yards, Dis- 
trict of Columbia, Bureau of Mines.” 10 Comp. Gen. 510. 

The matter is brought to your attention for such action as may 
be deemed necessary in order to correct the erroneous procedure. 


(A-56774) 
NEWSPAPERS—TELETYPE MACHINES—POST OFFICE DEPARTMENT 


A teletype machine for the purpose of furnishing news ticker service, being, 
for all practical purposes, a substitute for newspapers, is subject to the 
general limitation in section 192, Revised Statutes, limiting the amount 
which may be expended in any one year by any department except the 
Department of State for newspapers to $100. 


Comptroller General McCarl to the Postmaster General, August 9, 1934: 
There was received July 24 your undated letter as follows: 


A teletype machine was recently installed in the office of the Postmaster 
yeneral in order to provide the Department with news-ticker service. There 
was no installation charge for this machine, the only expense entailed being a 
monthly charge at the rate of $75 per month for paper, ribbons, maintenance 
and service. It is furnished by the Washington City News Service, a subsidiary 
of the United Press, and the service is said to be the only one of its kind in 
the United States. It is understood that similar machines have recently been 
installed in the Treasury Department, the Department of Justice, and the Na- 
tional Recovery Administration. 

Your decision is sought as to the propriety of authorizing the payment of the 
monthly service charges on this machine out of the appropriation for “ Contin- 
gent Expenses, Post Office Department, * * * miscellaneous items.” If 
the appropriation mentioned is not properly chargeable with the cost of main- 
taining this machine, please advise what appropriation available to the Depart- 
ment would be so chargeable. 

Since this is a matter of some urgency an early decision will be appreciated. 


It is understood from your submission that the service in question 
furnishes information otherwise obtainable from newspapers. In 
other words, that it is for all practicable purposes a substitute for 
or in lieu of newspapers. Section 192, Revised Statutes, provides: 


The amount expended in any one year for newspapers, for any Department, 
except the Department of State, including all the bureaus and offices connected 
therewith, shall not exceed one hundred dollars. And all newspapers pur- 
chased with the public money for the use of either of the departments must be 
preserved as files for such department. 

I do not find in the appropriation for “ Contingent expenses, Post 
Office Department ”, act of March 15, 1934, 48 Stat. 443, or in any 
other appropriation available to your office, any authorization to ex- 
pend more than $100 per year for newspapers or substitutes for news- 
papers. See 3 Comp. Gen. 491; 10 id. 531. It must be held, there- 
fore, that no appropriation under your control is available for pay- 
ment for the services in question. 
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(A-56775) 
COMPENSATION—PROMOTION—FOREIGN SERVICE 


The right conferred upon Foreign Service officers to receive compensation of 
the higher class to which promoted from the date stated in his commission 
as the effective date of such promotion, is inchoate and does not vest in the 
officer until he has been contirmed by the Senate. Until such confirmation, 
the officer remains in the lower class and may be paid in that class such 
automatic increases as he may otherwise be entitled to. The funds 
for such automatic increases during the fiscal year 1935 are chargeable to 
the indefinite appropriation provided by section 21 (e) of the act of March 
28, 1934, 48 Stat. 522. 


Comptroller General McCarl to the Secretary of State, August 9, 1934: 
There has been received your letter of July 23, 1934, as follows: 


In accordance with the provisions of section 32 of the act of February 23, 
1931, and under the authority of the Independent Offices Appropriation Act, 
1935, whereby administrative promotions may be made from savings effected 
in an appropriation, certain Foreign Service oflicers were prometed effective 
July 1, 1934. 

In view of your decision A-35077 of March 20, 1931 [10 Comp. Gen. 421] the 
officers concerned will not be entitled to receive salary at the increased rate 
authorized until such time as their promotions are confirmed by the Senate, 
whereupon officers may then draw the difference between the sum authorized 
for their new grade and the amount received during the period subsequent 
to the effective date of such promotions. These same officers, however, had 
they not been promoted in grade would have been entitled to receive auto- 
matic increases in their present classes which however would amount to less 
than the total per annum increase provided by the grade promotion, that is, 
an officer in class VIII for example, whose present base pay is at the per 
annum rate of $3,500 and who is to be promoted to class VII, which provides a 
base pay of $4,000 which the officer may not draw until confirmed, would in 
the interim by reason of his record be entitled to receive three automatic 
increases of $100 each, bringing his base pay to $3,800 per annum. 

In these circumstances it would appear to the Department that it should 
pay these automatic increases accruing to such promoted officers, until such 
time as they are confirmed in their new classes, at which time the automatic 
increases would cease and they would then receive at the rate of the new salary 
class and would be entitled to the difference between the amount actually 
received including the automatic increases and the new salary rate, for the 
period July 1, 1934, to date of confirmation. -If so, inquiry is made whether 
the amount requisite for the automatic promotion drawn in the interim pend- 
ing confirmation of the class promotion would be properly chargeable against 
the indefinite appropriation for such increases or must be covered by savings 
as are the administrative promotions. 

It will be greatly appreciated if your decision in this matter may be expedited. 


Section 14 of the act of May 24, 1924, as amended by the act of 
February 23, 1931, 46 Stat. 1207, provides: 


* * * any Foreign Service officer who may hereafter be promoted to a higher 


class * * * shall have the status and receive the compensation attaching to 
such higher class from the date stated in his commission as the effective date 
of his promotion to such higher class. 

While the foregoing statutory provision entitles the appointee to 
the higher status and compensation from the date stated in his com- 
mission, such right is inchoate and does not vest in the employee 
until he has been confirmed by the Senate. Until such confirmation 
he remains in the lower class and may be paid in that class such 
automatic increases as he may otherwise be entitled to. The funds 
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for such automatic increases during the fiscal year 1935 are charge- 
able to the indefinite appropriation provided by section 21 (e) of 
the act of March 28, 1934, 48 Stat. 522, A-56394, July 7, 1934, 14 
Comp. Gen. 22. 


(A-56806) 
LONGEVITY—ENLISTED MEN OF THE MARINE CORPS 

























In the computation of longevity pay of enlisted men of the Marine Corps time 
made good in excess of one day lost on account of injury, sickness, or 
disease resulting from a man’s own intemperate use of drugs or alcoholic 
liquors or other misconduct under the act of April 27, 1914, 38 Stat. 353, as 
amended, and time made good by an enlisted man at his own request 
under provisions of the act of May 21, 1928, 45 Stat. 620. should be com- 
puted day by day, including the 31st day of the month. 






Comptroller General McCarl to the Secretary of the Navy. August 9, 1934: 


There has been received your second indorsement of July 23, 
1934, requesting decision on the question presented in basic letter 
from the paymaster, United States Marine Corps, as follows: 


Subject: Request for decision as to proper method of making good time: lost 
by enlisted men of the Marine Corps. 
References: (a) Dec. of Comp. Gen. A—20756, dated Jan. 18, 1928. 
(b) Settlement by the G.A.O., Cl. Div., in the case of Staff Ser- 
geant Robert L. Williams, U.S.M.C., dated April 11, 1934, 
Claim #0444743. 
(c) Settlement by the G.A.O. in the case of Staff Sergeant Robert 
L. Williams, U.S.M.C., dated June 20, 1934, Claim #0444743. 

1. On March 1, 1934, Staff Sergeant Robert L. Williams, U.S. Marine Corps, 
submitted claim on the General Accounting Office, Claims Division, for arrears 
of longevity pay under the decision of the Comptroller General A—53717, dated 
February 13, 1934, wherein it was held in effect that a man who reenlisted 
during the period April 1, 1933, to June 30, 1934, is entitled to pay computed 
on the basis of prior creditable service, irrespective of when such service 
may have been rendered. Credit for this increased longevity pay was denied 
by the assistant paymaster of the Marine Corps, carrying the current account 
of Williams, on the theory that during his enlistment from July 13, 1925, to 
August 9, 1929, he had lost time under Navy Department General Order #155 
for the period February 1 to 28, 1926, and that such time lost was not com- 
pletely made good by his retention in the service from July 13, 1929, to August 
9, 1929, inclusive. The action of the disbursing officer in this case was based 
upon the decision of the Comptroller General as contained in reference (a). 

2. In connection with the claim of Williams, an administrative report was 
rendered to the General Accounting Office by the Major General Commandant, 
U.S. Marine Corps, under date of March 18, 1934, wherein it was submitted 
that in view of the fact that Williams had made good the exact number of 
days he had lost under Navy Department General Order #155, he had com- 
pleted four full years of actual service during that enlistment and was ac- 
cordingly entitled to count that period of enlistment for purposes of longevity 
pay. 

3. Under date of April 11, 1934, as indicated by the records of this office 
(reference (b)), the claim of Williams was disallowed by the Claims Divi- 
sion of the General Accounting Office, the disallowance presumably being based 
upon the decision of the Comptroller General of January 18, 1928 (reference 
(a)). 

4. This office has since received a copy of a later settlement made with 
Williams dated June 20, 1934, claim #0444743, wherein his claim was acted 
upon favorably and he was allowed arrears of longevity pay in the sum of 
$20.68 covering the period August 10, 1933, to February 28, 1934, less deduc- 
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tions required by the economy acts. This favorable claim settlement following 
the disallowance of April 11, 1934, would indicate that Williams had appealed 
the earlier settlemcnt to the Comptroller General of the United States and 
that the Comptroller General, after review of.the entire question, had decided 
that Williams was entitled to count his enlistment from July 13, 1925, to 
August 9, 1929, inclusive, as a full four-year period of service. 

5. In view of the action of the General Accounting Office, as shown by the 
settlement of June 20, 1934, in the case of Williams, it is recommended that 
the following question be presented to the Comptroller General of the United 
States for decision. 

“For the purpose of computing longevity pay of enlisted men, in ascertaining 
time to be made good in excess of one day lost on account of injury, sickness, 
or disease resulting from a man’s Own intemperate use of drugs or alcoholic 
liquors or other misconduct, or in ascertaining time made good by the en- 
listed man at his own request under the provisions of the act of May 21, 1928 
(45 Stat. 620), should such lost time be computed day for day, including, 
whether in the time lost or the time made good, the 3lst of the month?” 


It was stated in said decision of Jan. 18, 1928, A-20756— 


The language and purpose of the act of July 1, 1918, 40 Stat. 717, requiring 
enlisted men of the Navy and Marine Corps to make good time lost on account 
of intemperate use of drugs or alcoholic liquors or other misconduct is identical 
with provision in the act of April 27, 1914, 38 Stat. 353, also embodied in the 
107th Article of War, 41 Stat. 809, requiring enlisted men of the Army to make 
good time lost on account of intemperate use of drugs or alcoholic liquors 
or other misconduct before their enlistment shall be regarded as complete. The 
time so lost under these statutes is made good when the enlisted man serves 
after the original date of expiration of his enlistment a time equivalent to 
the time so lost. It is service that is required to be made good and the unit 
of such service, as indicated in the law. is a day. Service on the 31st day of a 
month is as much a day of service as any other day of a month. The require- 
ment of the law is that the equivalent of actual time lost measured in units 
of days must be made good. Decision A-13681, June 11, 1926, 58 MS. Comp. 
Gen. 506; A-14750, July 1, 1926, 59 id. 33. 

A man absent without authority or in a nonpay status as defined in 
the statutes is not serving within the meaning of the provisions in 
section 9 of the act of June 10, 1922, 42 Stat. 629, authorizing an 
“increase of 5 per centum on their base pay for each four years 
of service ”, but when time lost in an enlistment under either the 
act of 1918 or 1928 is made good day by day the man is entitled to 
increased pay for length of service for the enlistment, so completed, 
as if no time had been lost. See Article 25-44 (3) and (4), Marine 
Corps Manual. 

Accordingly, you are advised that for the purpose of computing 
longevity pay of enlisted men of the Marine Corps in ascertaining 
time to be made good in excess of one day lost on account of injury, 
sickness, or disease resulting from a man’s own intemperate use 
of drugs or alcoholic liquors or other misconduct, or in ascertaining 
time made good by an enlisted man of the Marine Corps at his own 
request under provisions of the act of May 21, 1928, 45 Stat. 620, the 
time should be computed day by day, including, whether in the time 


lost or the time made good, the 31st day of the month. 





DECISIONS OF THE COMPTROLLER GENERAL 


(A-56272) 


APPROPRIATIONS—IMMIGRATION AND NATURALIZATION 
SERVICE—DEPARTMENT OF LABOR 


The cost of maintenance of aliens pending decision as to eligibility to enter 
the United States is required by law to be borne by the steamship com- 
pany or transportation line. Appropriations for the Immigration and 
Naturalization Service are based on estimates contemplating the charging 
of the appropriation in the first instance with all expenses arising during 
the temporary removal and detention of the aliens with subsequent reim- 
bursement to the appropriation. Amounts collected from steamship com- 
panies or transportation lines are for repayment to the appropriation. 


Comptroller General McCarl to the Secretary of Labor, August 11, 1934: 
I have your letter of June 20, 1934, as follows: 


Since February 16, 1922, this Department has been depositing to the credit 
of the appropriation “ Salaries and expenses, Immigration and Naturalization 
Service ”, payments made by transportation lines to reimburse the Government 
for the cost of things peculiarly incident to the overnight maintenance of aliens 
at immigration stations, such as soap, cleaning fluid, bed clothing, ete., but not 
the pay of employees nor the cost of permanent equipment, such as buildings 
and furniture, nor for light, heat, and water. 

The authority for this practice is found in sections 17 and 18 of the Immi- 
gration Act of February 5, 1917. The provisions referred to read as follows: 

“That upon the arrival at a port of the United States of any vessel bring- 
ing aliens it shall be the duty of the proper immigration officials to go or to 
Send competent assistants to the vessel and there inspect all such aliens, or 
said immigration officials may order a temporary removal of such aliens for 
examination at a designated time and place, but such temporary removal shall 
not be considered a landing, nor shall it relieve vessels, the transportation lines, 
masters, agents, owners, or consignees of the vessel upon which said aliens are 
brought to any port of the United States from any of the obligations which, 
in case such aliens remain on board, would under the provisions of this act 
bind the said vessels, transportation lines, masters, agents, owners, or con- 
signees: Provided, That where removal is made to premises owned or con- 
trolled by the United States, said vessels, transportation lines, masters, agents, 
owners, or consignees, and each of them, shall, so long as detention there lasts, 
be relieved of responsibility for the safekeeping of such aliens. Whenever a 
temporary removal of aliens is made the vessels or transportation lines which 
brought them and the masters, owners, agents, and consignees of the vessel 
upon which they arrive shall pay all expenses of such removal and all expenses 
arising during subsequent detention, pending decision on the aliens’ eligibility 
to enter the United States and until they are either allowed to land or returned 
to the care of the line or to the vessel which brought them, such expenses to 
include those of maintenance, medical treatment in hospital or elsewhere, 
burial in the event of death, and transfer to the vessel in the event of depor- 
tation, excepting only where they arise under the terms of any of the provisos 
of section eighteen hereof. Any refusal or failure to comply with the provi- 
sions hereof shall be punished in the manner specified in section eighteen of 
this act. 

“That all aliens brought to this country in violation of law shall be immedi- 
ately sent back, in accommodations of the same class in which they arrived, 
to the country whence they respectively came, on the vessels bringing them, 
unless in the opinion of the Secretary of Labor immediate deportation is not 
practicable or proper. The cost of their maintenance while on land, as well 
as the expense of the return of such aliens, shall be borne by the owner or 
owners of the vessels on which they respectively came. * * *” 

However, the question has been raised as to whether such collections are 
properly reimbursable to the appropriation. 

Your decision is therefore requested as to whether recoveries of the fore- 
going character should be deposited to the credit of the appropriation “ Salaries 
and expenses, Immigration and Naturalization Service”, or turned into the 
Treasury to the credit of “ miscellaneous receipts.” In this connection, there 
is enclosed a copy of an opinion of the Acting Solicitor of the Department of 
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Labor on the subject, dated December 1, 1921, in which he advised the Depart- 
ment that these moneys seem to be properly creditable to the appropriation 
for the regulation of immigration. 


The Immigration and Naturalization Service was established effec- 
tive August 10, 1933, through the consolidation of the former Bureaus 
of Immigration and Naturalization under the provisions of the act of 
March 3, 1933, 47 Stat. 1517, and Executive Order No. 6166, dated 
June 10, 1933. The appropriation for “ Salaries and expenses, Immi- 
gration and Naturalization Service”, for the fiscal year 1935, 48 
Stat. 569, which appropriation is a consolidation of the language 
contained in the appropriations for the former bureaus, with certain 
changes not here material, provides: 


* * * For enforcement of the laws regulating the immigration to, the 
residence in, and the exclusion and deportation from the United States of 
aliens, and persons subject to the Chinese exclusion laws; for enforcement of 
the laws authorizing a uniform rule for the naturalization of aliens; salaries, 
transportation, traveling, and other expenses of officers, clerks, and other em- 
ployees appointed to enforce said law; care, detention, maintenance, transporta- 
tion, and traveling expenses incident to the deportation and exclusion of aliens, 
and persons subject to the Chinese exclusion laws, as authorized by law, in 
the United States and to, through, or in foreign countries; purchase of supplies 
and equipment, * * * and for all other expenses necessary to enforce said 
laws * * @, 


This appropriation is specifically available for the payment of all 
expenses of enforcing the immigration laws, including the admission, 


exclusion, etc., of aliens. However, the liability for the expenses 
arising during the temporary removal and detention pending deci- 
sion on the alien’s eligibility to land or until returned to the care of 
the transportation line or vessel which brought him to the United 
States, is required by sections 15 and 18 of the act of February 5, 
1917, 39 Stat. 874, to be borne by the masters, owners, agents, and 
consignees of the vessel upon which he arrived. 

It appears that for a number of years Congress has appropriated 
for the expenses of the Bureau of Immigration on the basis of and 
with knowledge that the cost of maintenance of aliens temporarily 
removed for examination was being charged in the first instance 
against the appropriation for the Bureau of Immigration with reim- 
bursements to that appropriation by the steamship companies after 
the cost of maintenance has been ascertained. The estimates sub- 
mitted in the Budget for 1935 under the title, “ Salaries and ex- 
penses, Immigration and Naturalization Service”, appear to have 
been prepared on the same basis and upon the same consideration 
as those for prior years and specifically contains an item, which has 
been deducted from the total estimates, representing refunds from 
steamship companies, etc., for expenditures not properly chargeable 
against the United States, indicating that it was the intention that 
such refunds should be repaid to the appropriation. See the Budget, 
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1935, page 400. Also, hearings on Department of Labor appropria- 
tion bills for 1934 and 1935. 

It appears the procedure of paying all such expenses in the first 
instance from the appropriation for “ Salaries and expenses, Bureau 
of Immigration and Naturalization ” with collections thereafter from 
the transportation lines has been adopted merely as an administra- 
tive measure in the enforcement of the immigration laws. Amounts 
collected from steamship companies, etc., representing ascertained 
cost of the maintenance of aliens during temporary landing are 
received for the specific purpose authorized by the law, under which 
it is provided that the expenses involved should be paid by the vessel 
or transportation line. In such circumstances and in view of the 
legislative sanction of the practice administratively adopted of charg- 
ing all expenses in the first instance to the appropriation with subse- 
quent reimbursement thereto by the steamship lines, etc., there would 
appear to be no reason why when collection is made the appropriation 
should not be reimbursed. 

The question submitted is answered accordingly. 


(A-56259) 


ADMINISTRATOR OF VETERANS’ AFFAIRS—DISPOSITION OF PEN- 
SION PAYMENTS TO INMATES OF VETERANS’ ADMINISTRATION 
FACILITY 


Pension moneys paid to the treasurer of a Veterans’ Administration Facility 
retain their character as pensions until actually expended for the benefit 
of the pensioner and any money which can be identified as proceeds of 
pension, whether in a member’s deposit account or on his person, or other- 
wise, is not payable, in the case of the death of the inmate, to the personal 
representative of the deceased pensioner’s estate, but only to the persons, 
and in the order named, in the act of July 1, 1902, 32 Stat. 564, and in 
default of such persons, the pension money is for depositing to the “ post 
fund” of the facilities, to be used for the common benefit of the inmates 
thereof. 

The act of June 25, 1910, 36 Stat. 736, permitting the disposition of pension 
money by will affects those members only who apply for and obtain mem- 
bership in a facility under the terms of said statute and is operative only 
from the date of said act. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, August 
13, 1934: 


There has been received your letter of June 21, 1934, requesting 
decision by this office as to the disposition to be made of unpaid 
pension money, deposits in members’ deposit account, etc., in the 
case of a Civil War pensioner dying while a resident of a Veterans’ 
Administration Facility (formerly National Home for Disabled Vol- 
unteer Soldiers). Your letter is, in part, as follows: 

On August 30, 1932, William H. Strange, a late Civil War pensioner on ac- 


count of service in Company G, 102d Regiment, U.S. Colored Infantry, died 
testate and a resident of the Veterans’ Administration Facility (formerly 
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National Home of Disabled Volunteer Soldiers) at Danville, Illinois, in which 
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home this deceased pensioner had been a resident continuously from August 22, 1 

1893, the date of his admission to membership. n 
Under date of September 2, 1932, letters testamentary upon the estate of the p 

decedent were granted by the probate court of Vermilion County, Ohio, to A. H. 

Brown, executor of the decedent’s will disposing of his entire estate. t 

Among other personal property left by the deceased pensioner was a balance e 
of unpaid pension remaining with the disbursing officer at the Danville 
Facility in the amount of $270.00, a deposit of $22.25 which the pensioner had d 
made in member's deposit account, and $4.50 in cash. t 

Claim for such funds was made by the executor but was denied by the man- 
ager of the Veterans’ Administration Facility for the stated reason that none of 
the moneys in question was an asset of the estate of the deceased member, but p 
represented the proceeds of pension and as such were unaffected by any dis- | 
position which the deceased may have made by his will, citing the provisions t 
of the act of July 1, 1902, 32 Stat. 564. b 

Since October 1933 payments of pension to competent members of the national 
home have been made by checks drawn direct to the pensioners in accordance V 
with section 3 of the act of August 17, 1912 (37 Stat. 312), the effect of which E 
as construed by a former Comptroller of the Treasury (19 Comp. Dec. 531) f 
was to make delivery of the check to the pensioner the pivotal fact which 
changes the character of a pension check from accrued pension to assets of 
the pensioner’s estate. 

In the present case, however, the pensioner was paid the full amount of his c 
pension of $72.00 a month by the disbursing officer of the Veterans’ Administra- C 
tion Facility until May 1982 when the monthly payments were reduced to ‘ 
$30.00 by reason of the pensioner being a patient in the hospital. 

Your decision, therefore, is requested whether the balance of $270.00 unpaid } 
pension standing to the credit of the deceased member of the home at Danville, I 
Illinois, the $22.25 which the deceased had previously deposited to his credit 
in members’ deposit account, and the $4.50 in cash found at bedside, being n 
the remainder of the $30.00 pension paid while pensioner was in the hospital, 
may now be paid to the executor of the will in the absence of a showing I 
that the deceased pensioner was survived by a widow, minor child, or dependent L 
parent entitled to take these funds by inheritance under the statutes hereinbe- d 
fore mentioned. 

The act of July 1, 1902, 32 Stat. 564, referred to in the letter, | 
supra, provides as follows: ; 

Hereinafter any balance of pension money due a member of the National s 
Home for Disabled Volunteer Soldiers at the time of his death shall be paid 
to. his widow, minor children, or dependent mother or father in the order s 
named, and should no widow, minor child, or dependent parent be discovered 
within one year from the time of the death of the pensioner, said balance . 
shall be paid to the post fund of the branch of said national home of which the k 
pensioner was a member at the time of his death, to be used for the common s 
benefit of the members of the home under the direction of the board of managers, 
subject to future reclamation by the re‘atives hereinbefore designated upon f 
application filed with the board of managers within five years after the ‘ 
pensioner’s death. 

Under section 2 of the act of February 26, 1881, 21 Stat. 350, re- I 
enacted by the act of August 7, 1882, 22 Stat. 322, it is provided that t 
all pensions payable, or to be paid, to pensioners who are, or may 
become, inmates of the National Home for Disabled Volunteer a 

‘a 3° ° e ° c 
Soldiers shall be paid to the treasurers of said home, to be applied by ‘ 
such treasurers for the benefit of the pensioners without any deduc- ’ 


tion for fines or penalties. By Executive Order No. 5398, dated July 
21, 1930, issued pursuant to the act of July 3, 1930, 46 Stat. 1016, the 
functions, etc., relating to the activities of the National Home for 
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Disabled Volunteer Soldiers were transferred to the Veterans’ Ad- 
ministration. It thus appears from the facts stated by you that 
pursuant to the 1882 act just referred to the pensioner here was paid 
the full amount of his pension by the disbursing officer of the Vet- 
erans’ Administration Facility of which facility he had been a resi- 
dent from the date of his admission therein on August 22, 1893, until 
the date of his death on August 30, 1932. 

It has been held in connection with the 1902 act, above quoted, that 
pension moneys paid to the treasurer of the national homes retain 
their character as pension moneys until actually expended for the 
benefit of the pensioner. It has been held, also, that any money 
which can be identified as proceeds of pension is not payable to any 
person other than a widow, minor children, or dependent mother or 
father, in the order named, and that where the member dies leaving 
no heirs at law or next of kind the pension money must be disposed 
of in the manner prescribed by the said act. 4 Comp. Gen. 752; 
decisions of March 29, 1932, A-41434, and September 10, 1932, 
A-42914. See, also, Durack et al. v. National Home for Disabled 
Volunteer Soldiers, 44 Fed. (2nd) 516, affirming 38 Fed. (2nd) 112. 
In the instant case, the amount to the credit of the pensioner in 
members’ deposit account, as well as the amount of cash found on his 
person at time of death, appears to have been identified as pension 
money. If such be the case, the $270 unpaid pension standing to the 
credit of the deceased pensioner, together with the sum of $22.25 to 
his credit in members’ deposit account and the $4.50 cash found on 
his person, must be disposed of in the manner specified in the 1902 
act, supra, and may not be paid to the executor of the deceased pen- 
sioner’s will in the absence of a proper showing that the decedent left 
surviving him persons of classes specified in said act. 

The contention of the executor of thie decedent’s will appears to 
be that the money covered by the three classes mentioned herein con- 
stitutes personal property of the deceased pensioner and, as such, is 
for disposition under the provisions of the act of June 25, 1910, 36 
Stat. 736, which provides that: 

Hereafter the application of any person for membership in the National 
Home for Disabled Volunteer Soldiers and the admission of the applicant there- 
under shall be and constitute a valid and binding contract between such ap- 
plicant and the Board of Managers of said home that on the death of said ap- 
plicant while a member of such home, leaving no heirs at law nor next of kin, 
all personal property owned by said applicant at the time of his death, in- 
cluding money or choses in action held by him and not disposed of by will, 
whether such property be the proceeds of pensions or otherwise derived. shall 
vest in and become the property of said Board of Managers for the sole use 
and benefit of the post fund of said home, the proceeds to be disposed of and 
distributed among the several branches as may be ordered by said Board of 
Managers, and that all personal property of said applicant shall, upon his 
death, while a member, at once pass to and vest in said Board of Managers, 


subject to be reclaimed by any legatee or person entitled to take the same by 
inheritance at any time within five years after the death of such member. The 
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Board of Managers is directed to so change the form of application for mem- 
bership as to give reasonable notice of this provision to each applicant and as 
to contain the consent of the applicant to accept membership upon the condi- 
tions herein provided. 


The provisions of this quoted statute affect those members only 
who apply for and obtain membership in the home (facility) under 
the terms of said provisions. 19 Comp. Dec. 388, 391. It is opera- 
tive only from its date. Since the pensioner in the instant case 
was admitted into the home (facility) on August 22, 1893, it is ap- 
parent that the provisions of said act are not for application. 

You are advised accordingly. 


(A-57098) 


CONTRACTS FOR PURCHASE OF EXPERIMENTAL MATERIAL AND 
SUPPLIES—PATENTS 


Wherever contracts are entered into by which the War Department agrees to 
make payment for experimental materials and supplies, that is, to assume 
all of the cost within stated limits of the experiment, there should be ob- 
tained for the United States under the terms of the contract a license to 
use the designs or patents involved should the experiment prove to be a 
success and it be determined to make quantity purchases of the particular 
appliance, vehicle, etc. 


Comptroller General McCarl to the Secretary of War, August 13, 1934: 

There is before this office contract W ord-215, dated June 16, 1934, 
with James Cunningham, Son & Co., Rochester, N.Y., for the manu- 
facture and delivery of one 4.2-inch mortar motor carriage, f.o.b. 
Rochester, N.Y., for the sum of $9,840, and this contract appears to 
have been entered into without competition based on an offer of June 
8, 1934, from James Cunningham, Son & Co., and a letter dated June 
8, 1934, from the Chief of Ordnance to the Assistant Secretary of 
War, with his approval thereon of June 9, 1934, that the purchase 
could be made without competition because the vehicle was an ex- 
perimental one, designed to accompany mechanized military units 
during maneuvers for the purpose of providing a smoke screen to 
conceal such maneuvers, and that there was no commercial concern 
in the United States now producing vehicles similar to the proposed 
vehicle. 

In view of the facts appearing, this office will make no objection 
to the failure to advertise for this experimental vehicle, with the 
understanding, of course, that should the experiment prove to be a 
success quantity purchases will be made in accordance with section 
3709, Revised Statutes. 

However, an examination of the contract discloses that it failed to 
reserve to the United States, or to obtain for the Government, any 
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right to use the design or patent for the vehicle in event it should 
prove to be a success and quantity purchases should be deemed de- 
sirable. In fact, there is nothing whatever in the contract with 
respect to this feature of the matter, with the result that in event the 
experiment should prove to be a success, the Government may be 
confronted with a situation similar to that brought to your attention 
in my letter of June 8, 1934, A-51068, concerning contract W-978- 
eng—546, dated November 2, 1933, with the Sperry Gyroscope Co., 
Inc., where the Government was required to pay a higher price for 
the patented product which had been developed in part at least at 
the expense of the United States. Your reply of July 10, 1934, 
inclosed a copy of letter of May 7, 1934, from the Chief of Engineers 
to the contracting officer in his office, wherein instructions were given 
to incorporate in experimental contracts a stipulation to protect the 
United States in this matter and, also, to prevent the contractor 
from selling any of the newly developed features to foreign govern- 
ments without prior approval of the Chief of Engineers. 

Apparently, there is a lack of coordination with respect to this 
matter in the War Department, and it is requested that the proper 
administrative action be taken to secure observance by all of the 
various contracting officers in the War Department of the principles 
which were the subject of my decision of June 8, 1934, and your 
reply of July 10, 1934, in the Sperry Gyroscope Co. case; that is, 
wherever contracts are entered into by which the War Department 
agrees to make payment for experimental materials and supplies; 
that is, to assume all of the cost within stated limits of the experi- 
ment, the United States obtain under the terms of the contract for 
the experimental work a license to use the designs or patents involved 
should the experiment prove to be a success and it be determined to 
make quantity purchases of the particular appliance, vehicle, etc. 

If possible, the contract of June 16, 1934, should be amended 
accordingly. 


(A-56353) 


CONTRACTS—VARIATION IN PRICE—PAYMENT IN GOLD OR 
EQUIVALENT—PUBLIC HEALTH SERVICE 


Where a bidder proposed to furnish dental gold at a specified price per ounce 
and attempted to qualify his bid to provide for a variation in the bid 
price to correspond with a depreciation of the gold-purchasing power of 
the American dollar, and the bid is accepted on the basis of the price 
stated, such qualification was, in effect, an attempt to make the contract 
price payable in gold, or the equivalent of gold, and under the provisions 
of Joint Resolution approved June 5, 1933, 48 Stat. 112, was without effect 
and void. Payment authorized to be made only on the basis of the 
contract price of $21.20 per ounce. 
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Decision by Comptroller General McCarl, August 14, 1934: 

There is before this office for consideration the claim of Baker 
& Co., Inc., aggregating $74.24, as the cost of furnishing cast-clasp 
gold under contract Tbs—57061 dated July 6, 1933. 

It appears that by circular advertisement dated June 2, 1933, the 
Division of Supply, Treasury Department, requested bids for fur- 
nishing gold for use of certain United States Public Health Service 
dental clinics during the fiscal year ending June 30, 1934. Item 4 
of the specifications called for “ cast-clasp gold, Government stand- 
ard, gold color, high-heat equal.” Baker & Co., Inc., agreed to 
furnish the gold as specified at the price of $21.20 per ounce, the bid, 
however, being qualified by the following statement : 





This bid is based upon the current dollar buying 25.22 grains pure gold. 


— he 


If at any time within the limit of this contract the dollar with which we are 
paid does not buy this amount of gold, then the prices quoted herein increase 


in direct proportion to the gold-purchasing power of the dollar in which we 
are paid. 


It appears that under date of July 1, 1933, Baker & Co., Inc., was 
notified of the acceptance of its bid by the Treasury Department 
and under date of July 3, 1933, said company advised the Depart- 
ment as follows: 






We acknowledge your July ist notice that our proposal dated June 9th 
for iturnishing gold for dental section of Public Health Service bas been 
accepted for certain items which you mention in detail, also prices. We wish 
to call your attention to the fact that these prices are subject to change if 
the amount of gold we can obtain for $20.67 is less than one troy ounce. We 
plainly stated this upon bid. 

In other words to make ourselves clear, there is danger of gold going to 
premium. If this happens the prices which we quoted would no longer obtain, 


Under date of July 6, 1933, the Treasury Department again ad- 
vised the contractor that its bid was accepted. 

Purchase orders nos. 18290, 18968, and 19855, dated November 25, 
27, and December 7, 1933, respectively, called for the delivery at 
various places of cast-clasp gold at the stipulated contract price of 
$21.20 per ounce. In billing for the gold furnished on the purchase 
orders dated November 25 and 27, the contractor claimed payment 
at the rate of $30.20 per ounce and on the purchase order dated De- 
cember 7, claimed payment on the basis of $30.54 per ounce. Pay- 
ment was made for 114 ounces of gold delivered on purchase order 
no. 18290, dated November 25, on the basis of $21.20 per ounce by 
check no. 942637 dated December 8, 1933, in the amount of $31.80, 
voucher 108484, accounts of J. L. Summers, disbursing clerk, Treas- 
ury Department. The check was returned by the contractor calling 
attention to the change in price of gold resulting in its increase in 
the contract price, the contractor stating: 


























The correction which you made was undoubtedly based upon our bid many 
months back. This bid, though, was qualified at the time with a clause stating 


that if the dollar price per ounce of gold changes that the bid also would 
change * * °, 
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The check was returned to the contractor and there is now for 
consideration a supplemental voucher for the difference claimed 
amounting to $13.50 and the amounts claimed for the gold furnished 
on purchase orders 18968 and 19855 as to which no payment has 
been made. 

Joint resolution approved June 5, 1933, 48 Stat. 112, entitled “ To 


assure uniform value to the coins and currencies of the United 
States ”, provides: 


Whereas the holding of or dealing in gold affect the public interest, and are 
therefore subject to proper regulation and restriction; and whereas the existing 
emergency has disclosed that provisions of obligations which purport to give 
the obligee a right to require payment in gold or a particular kind of coin or 
currency of the United States, or in an amount in money of the United States 
measured thereby, obstruct the power of the Congress to regulate the value 
of the money of the United States, and are inconsistent with the declared policy 
of the Congress to maintain at all times the equal power of every dollar, 
coined or issued by the United States, in the markets and in the payment of 
debts. Now, therefore, be it * * * That (a) every provision contained in or 
made with respect to any obligation which purports to give the obligee a right 
to require payment in gold or a particular kind of coin or currency, or in an 
amount in money of the United States measured thereby, is declared to be 
against public policy; and no such provision shall be contained in or made 
with respect to any obligation hereafter incurred. Every obligation hereto- 
fore or hereafter incurred, whether or not any such provision is contained 
therein or made with respect thereto, shall be discharged upon payment, dollar 
for dollar, in any coin or currency which at the time of payment is legal tender 
for public and private debts. Any such provision contained in any law author- 
izing obligations to be issued by or under authority of the United States, is 
hereby repealed, but the repeal of any such provision shall not invalidate any 
other provision or authority contained in such law. 


This joint resolution, of which the contracting officer and the 
bidder must be assumed to have had knowledge, became effective 
prior to the date on which the bid of Baker & Co., Inc., was sub- 
mitted to the Treasury Department, and the attempt of the bidder to 
provide in its bid for a variation in the bid price to correspond with a 
depreciation of the gold purchasing power of the American dollar 
was in effect an attempt to make the contract price payable in gold 
or the equivalent of gold at the rate of 23.22 grains of pure gold to 
the dollar. The attempted qualification of the contract price in this 
contract was without effect and void and under the existing law the 
unit price stipulated in the contract is payable in terms of United 
States money regardless of the qualification of the bid and the de- 
preciation of the American dollar in terms of fine gold and is not 
payable in an amount in money of the United States measured by 
gold. 

The payment made on voucher 104484 for gold furnished on pur- 
chase order 18290 on the basis of the contract price of $21.20 per 
ounce was correct, and, under the law, no further payment is author- 
ized thereon. Payment for the gold furnished on purchase orders 
18968 and 19855 is authorized to be made only on the basis of the 
contract price of $21.20 per ounce. Settlement will issue accordingly. 
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(A-56473) 
CONTRACTS—PREVAILING RATES OF WAGES 


The act of March 3, 1931, 46 Stat. 1494, does not authorize the Director, Emer- 
gency Conservation Work, to determine rates of wages to be paid under 
contract for construction of buildings for Civilian Conservation Corps 
camps, and where a contractor has complied with orders of the commanding 
general in proceeding with the work and paid wage rates determined by 
the Director there is no legal basis for charging the United States with 
any amount in excess of the contract price. 

Decision by Comptroller General McCarl, August 14, 1934: 

The E. A. Brunson Construction Co. has filed claim for $786.61, 
representing an additional amount expended for labor, caused by 
changes in the rates of wages to be paid under contract W-56-qm- 
428, dated November 9, 1933, covering construction of winter quar- 
ters for the 691st Company, Civilian Conservation Corps, Camp 
Randolph, F-53, Red Bud, Ill. 

The contract awarded the claimant was on standard Government 
form of contract. It provided for construction of certain buildings 
for the Civilian Conservation Corps, Sixth Corps Area, Camp Ran- 
dolph, near Red Bud, Ill. The prevailing rate of wages for that 
civil division was determined by contacting the local trade mechanics 
of the town of Red Bud, which is located 114 miles from camp. 
The rate determined was 65 cents per hour for skilled labor, or 
mechanics, and 40 cents per hour for unskilled labor. This rate was 
sent out with the invitation for bids, and presumably was used by 
the bidders as a basis for determining the amount of their bids. The 
wage rates to be paid were posted by the contractor, the claimant 
herein, and were paid until December 1, 1933. Apparently, there was 
no dispute as to the prevailing wages for such work in that civil 
division, and the workers had not complained. On November 30, 
contractor was advised that the Director, Emergency Conservation 
Work, had determined that carpenters should be paid $1 per hour 
and laborers 50 cents per hour. Upon receipt of this information, 
contractor suspended work and the commanding general, Sixth Corps 
Area, was so notified. On December 1, 1933, contractor received a 
telegram from the commanding general, Sixth Corps Area, directing 
him to proceed immediately with construction and advising him that 
delay incident to appeal would not constitute a basis for extension 
of time under the contract. Work was resumed December 3, and 
wages as determined by the Director, Emergency Conservation Work, 
were paid until the work was completed on December 11, 1933, and 
the contractor was paid the full contract price. The claim here rep- 
resents the difference between the amount expended for labor at the 
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rates fixed by the Director, Emergency Conservation Work, and the 
amount the same work would have cost under the former rates. 
Paragraph 20 of the contract provided in part as follows: 


a. The rate of wage for all laborers and mechanics employed by the con- 
tractor or any subcontractor on the public building covered by this contract 
shall be not less than the prevailing rate of wages for work of a similar nature 
in the city, town, village, or other civil division of the State in which the 
public building is located. In case any dispute arises as to what are the pre- 
vailing rates of wages for work of a similar nature applicable to the con- 
tract which cannot be adjusted by the contracting officer, the matter shall be 
referred to the Secretary of Labor for determination and his decision thereon 
shall be conclusive on all parties to the contract, as provided in the Act of 
March 3, 1931 (Public, No. 798). 

In advance of beginning of construction, it was determined by 
the commanding officer for the 69ist Company, Civilian Conserva- 
tion Corps, that the town of Red Bud, IIl., was to be used as the 
civil division in determining the prevailing rate of wages for use 
on construction work at Camp Randolph. The prevailing wage 
rates were determined by the contractors, carpenters, laborers, and 
city officials, and such rates apparently were not questioned until the 
Director, Emergency Conservation Work, ordered that increased 
wages be paid. It will be noted that neither in the act of March 
8, 1931, 46 Stat. 1494, nor in the contract was the Director of Emer- 
gency Conservation Work given any authority or jurisdiction with 
respect to the rate of wages which should be paid to the mechanics 
and laborers employed thereunder. Since the contractor complied 
with the orders of the commanding general in proceeding with the 
work and paid the wages as directed by the Director, Emergency 
Conservation Work, there was, in effect, acquiescence in said orders 
and there is no legal basis for charging the United States with any 
amount in excess of the contract price. See 12 Comp. Gen. 27, and 
cases therein cited. Also, there are no appropriations available for 
payment of any sum in excess of the contract price. 

Under the circumstances in this case, the claim must be and is 
denied. 


(A-56583) 
RETIREMENT—PANAMA CANAL RETIREMENT ACT 


Retirement under the Panama Canal Retirement Act is limited to those who, 
at the time of retirement, are employees of the Panama Canal or the 
Panama Railroad Company on the Isthmus of Panama and such right 
is not saved to employees after their transfer to any Federal service at 
another place. 

There may be included in computing longevity under the Panama Canal Re- 
tirement Act all prior classified and unclassified civil service regardless of 
the place of service, including service with Federal corporations, provided 
that at date of eligibility for retirement service is on the Isthmus of 
Panama, and the proper amount of deductions from compensation covering 
such prior service has bee deposited. 
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Comptroller General McCarl to the Administrator of Veterans’ Affairs, August 
14, 1934: 


There has been received your letter of July 11, 1934, as follows: 


By circular letter dated November 10, 1933, heads of departments and inde- 
pendent establishments were advised by this office that a status acquired under 
the Civil Service Retirement Act by an employee in the classified civil service 
of the United States is retained upon transfer or appointment without break 
in continuity to a position in a Government-owned corporation. Reference 
was made to the fact that service performed for Government-owned corpora- 
tions is, for the purposes of retirement law, regarded as service for the United 
States, and may be considered as unclassified civil service. It was pointed out 
that the rules laid down in the opinions of the Attorney General relating to un- 
classified employees transferred from classified positions were applicable to 
employees transferred to Government-owned corporations. It was further 
pointed out that the opinions of the Attorney General (34 Ops. Atty. Gen. 198 id. 
336; 35 Ops. Atty. Gen. 413 id. 473) were to the effect that a person who has 
acquired a competitive status in the classified civil service of the United States 
retains that status so long as he remain continuously in the executive civil 
service, and that preservation of the competitive status effected by the transfer 
to an unclassified position carried with it the benefits and obligations of the 
retirement act. 

The Assistant Administrator in charge of finance and insurance under whose 
jurisdiction comes administration of the civil service retirement laws has re- 
ceived a communication from the Chief of Office, the Panama Canal, wherein 
inquiry is made as follows: 

“The circular letter of November 10, 1933, of the Administrator of Veterans’ 
Affairs does not mention the Canal Zone Retirement Act. Therefore, it should 
be ascertained as to whether or not the decision is also applicable to employees 
coming within the purview of the Canal Zone Retirement Act; ie., those 
occupying permanent classified and excepted positions in the service of the 
Panama Canal and the Panama Railroad Company on the Isthmus of Panama 
who may transfer to the Panama Railroad away from the Isthmus or to other 
Government-owned corporations. 

“Under section 7 of the Canal Zone Retirement Act, no provision is made for 
allowing credit for service with the Panama Railroad Company other than that 
on the Isthmus of Panama. Several of our employees have had service with the 
Panama Railroad Company in the United States and information is now desired 
as to whether or not such service as well as service with other Government- 
owned corporations is to be given credit in connection with retirement under 
the Canal Zone Retirement Act.” 

While the Panama Canal Zone Retirement Act of March 2, 1931 (46 Stat. 
1471), applied to “all employees of the Panama Canal on the Isthmus of 
Panama, and all employees of the Panama Railroad Company on the Isthmus of 
Panama * * *” service rendered at a place other than on the Isthmus 
has been held to be included for retirement purposes under the statute. (De- 
cision Comp. Gen. April 13, 1934, A-37616.) 

It will be noted that under section 7 of the Canal Zone Retirement Act 
it is specifically provided that credit for service with the Panama Railroad 
Company “on the Isthmus of Panama” is included for purposes of that 
statute. The chief of office, the Panama Canal, referring to such fact desires 
to be informed if that circumstance interferes with the allowance of credit, 
for the purposes of the Panama Canal Zone Retirement Act, for services 
with the Panama Railroad Company outside the Canal Zone, the Panama 
Railroad being a Government-owned corporation within the purview of such 
term as used in the circular letter of this office referred to hereinabove. Your 
decision respecting such inquiry will be appreciated. Further the communi- 
cation from the chief of office, the Panama Canal, raises another question of 
equal if not greater importance. Inasmuch as the enactment clause of the 
Canal Zone Retirement Act specifically states “all employees of the Panama 
Canal on the Isthmus of Panama and all employees of the Panama Railroad 
Company on the Isthmus of Panama * * * come within the provisions 
of this act” is retirement under that statute limited to those who at the 
time of retirement are employees of the Panama Canal or the Panama Railroad 
Company “on the Isthmus of Panama” or having gained the status by 
service for either agency on the Isthmus of Panama may retirement rights under 
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that statute be retained by an employee who leaves the service on the Isthmus 
of Panama for service not on the Isthmus of Panama? 


Section 1 of the Panama Canal Retirement Act of March 2, 1931, 
46 Stat. 1471, provides as follows: 


That all employees of the Panama Canal on the Isthmus of Panama, and 
all employees of the Panama Railroad Company, cn the Isthmus of Panama, 
who are c.tizens of the United States and whose tenure of employment is 
not intermittent nor of uncertain duration, shall come within the provisions 
of this act. 


Under the plain terms of this section, the benefits of the Panama 
Canal Retirement Act are limited to employees of the Panama Canal 
and the Panama Railroad Co. who are serving on the Isthmus of 
Panama when they become eligible for retirement. 

In decision of April 23, 1931, 10 Comp. Gen. 491, 492, it was 
stated : 


The provision in section 3 (d) of the civil retirement act, as amended by 
the act of May 29, 1930, 46 Stat. 471, including within the purview of the act 
“ unclussified employees transferred from classified positions,” is identical with 
a provision in section 3 (d) in the earlier act of July 3, 1926, 44 Stat. 906. 
The intent of this provision was to give statutory approval to the prior opinions 
of the Attorney General and the decisions of the Comptroller General that 
retirement benefits were preserved to all employees under the Federal Gov- 
ernment serving in positions not within the purview of the civil retirement 
act, if such service is continuous with prior service in positions within the 
purview of the civil retirement act. 34 Op. Atty. Gen. 192; id. 334; id. 515; 
5 Comp. Gen. 254; 6 id. 69; id. 118; id. 572; 7 id. 150; id. 246; 9 id. 69. Of 
course, this rule would not apply where the subsequent service is in a position 
under the Government subject to a Federal retirement system other than that 
prescribed by the civil retirement act, such as that applicable to the military 
and naval! service, the Foreign Service, the Lighthouse Service, policemen and 
firemen, District of Columbia, school teachers, District of Columbia, and P:n- 
ama Canal Service after July 1, 1931 (see act of March 2, 1931, 46 Stat. 1471). 


There is no provision in the Panama Canal Retirement Act identi- 
cal with the provision quoted from section 3 (d) of the civil 
retirement act extending retirement benefits to “unclassified em- 
ployees transferred from classified positions.” 

However, sections 7 and 8 of the Panama Canal Retirement Act 
provide, in part, as follows: 


Subject to the provisions of section 8 hereof, the service which shall form 
the basis for calculating the amount of any benefit provided in ‘his act shall 
be computed from the date of original employment, whether as a classified 
or an unclassified employee, in the civil service of the United States or under 
the municipal government of the District of Columbia, including periods of 
service at different times and in one or more departments, branches, or inde- 
pendent offices of the Government, and service on the Isthmus of Panama with 
the Isthmian Canal Commission, the Panama Canal, or the Panama Railroad 
Company; also periods of service performed overseas under authority of the 
United States and periods of honorable service in the Army, Navy, Marine 
Corps, or Coast Guard of the United S ates. * * * 

* on * + * * - 


Sec. 8. All employees coming within the provisions of this act after the effec- 
tive date thereof shall be required to deposit with the Treasurer of the 
United States to the credit of the Canal Zone retirement and disability fund 
referred to in section 9 hereof, under rules to be prescribed by the Commis- 
sioner of Pensions, a sum equal to 2% per centum of the employee's basic 
salary, pay, or compensation received for services rendered after July 31, 
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1920, and prior to July 1, 1926, and also 3% per centum of the basic salary, pay, 
or compensation for services rendered subsequent to June 30, 1926, together 
wiih interest computed at the rate of 4 per centum per annum compounded 
on the last day of each fiscal year, but such interest shall not be included for 
any period during which the employee was separated from the service. Upon 
making such deposit the employee shall be entitled to credit for the period or 
periods of service involved: Provided, That no such deposit shall be required 
on account of services rendered for the Panama Railroad Company prior to 
January 1, 1924: Provided further, That failure to make such deposit shall not 
deprive the employee of credit for any past service for which no deposit is 
required under the provisions of this section. 

These sections are similar to sections 5 and 9 of the Civil Retire- 
ment Act of May 29, 1930, 46 Stat. 472, 475. 

It is apparently the intent of these sections that when an em- 
ployee once acquires a retirement status by occupying a classified 
position within the purview of the Civil Retirement Act or the Pan- 
ama Canal Retirement Act, respectively, he may count toward retire- 
ment, all prior Federal civil service whether classified or unclassified, 
and, based on your circular letter of November 10, 1933, including 
service with a Government corporation, upon payment of the proper 
amount of deductions from compensation covering such prior service 
as fixed by the statute. Under the Panama Canal Retirement Act, 
such prior classified or unclassified service may have been at any 
place provided that at date of eligibility for retirement, service is 
on the Isthmus. 

Therefore, the question in the first paragraph of the quoted com- 
munication from the chief of office of the Panama Canal, is answered 
in the negative, and the question in the second paragraph in the 
affirmative provided the proper amount of deductions from compen- 
sation covering the prior service is deposited. Referring to the 
question contained in the concluding paragraph of your letter, 
you are advised that retirement under the Panama Canal Retire- 
ment Act is limited to those who at the time of retirement are em- 
ployees of the Panama Canal or the Panama Railroad Co. “on the 
Isthmus of Panama” and such right is not saved to them after 
transfer to any Federal service at another place. 


(A-56637) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
SETTLEMENT OF ESTATES 


Under the conditions stated in section 308 (f) of the World War Adjusted 
Compensation Act authorizing the Administrator of Veterans’ Affairs to 
administer estates if not over $500, the Administrator of Veterans’ Affairs 
takes the place of the administrator of the estate and is authorized and 
required to make the same distribution under the laws of the domicile 
that an administrator duly appointed by the proper court would make 
under the same State laws, including payment of such preferred claims 
as the estate as are recognized by the laws of the domicile of the 
decedent. 
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berg General McCarl of the Administrater of Veterans’ Affairs, August 


There has been received your letter of July 13, 1934, as follows: 


I have the honor to invite your attention to section 308 of the World War 
Adjusted Compensation Act, as amended, and to request your decision as to 
whether the proposed amendment to existing regulations regarding payment of 
adjusted compensation benefits of less than $500 to estates of decedents without 
the necessity of administration is proper. 

Section 308 of the World War Adjusted Compensation Act, as amended, 
provides : 

“(a) No sum payable under this act to a veteran or his dependents, or to his 
estate, or to any beneficiary named under title V, no adjusted-service certificate, 
and no proceeds of any loan made on such certificate shall be subject to attach- 
ment, levy, or seizure under any legal or equitable process, or to national or 
State taxation, and no deductions on account of any indebtedness of the veteran 
to the United States shall be made from the adjusted service credit or from any 
amounts due under this act. 

* aa * 7 * ” * 


“(f) Wherever under this act or the World War Adjusted Compensation Act 
it is provided that payment shall be made by the Director of the United States 
Veterans’ Bureau to the estate of any decedent, such payment, if not over $500, 
may, under regulations prescribed by the Director, be made to the persons found 
by him to be entitled thereto, without the necessity of compliance w.th the 
requirements of law in respect of the administration of such estate.” 

The present regulation for the purpose of carrying into effect the provisions 
of section 308 (f), supra, provides: 

“Wherever the face value of an adjusted service certificate, issued pur- 
suant to the World War Adjusted Compensation Act, as amended, becomes 
payable to the estate of any decedent and the amount thereof is not over 
$500 and an administrator has not been appointed, such amount will be paid 
to such person or persons as would, under the laws of the State of residence 
of the decedent, be entitled to his personal property in case of intestacy, 
provided,, that in case there are outstanding bills covering the last illness 
and death or burial and funeral expenses of the deceased. so much of the 
accrued amount due the estate of the deceased as is necessury may be used 
toward the liquidation of the bills in question, and any balance of such accrued 
amount will then be paid as above provided.” 

The General Accounting Office has questioned awards made pursuant to the 
above-quoted regulation and has taken the position that the regulation should 
be interpreted in the light of the intestacy laws of the State of the veteran's 
last residence, that is, claims for reimbursement for expenses incurred in 
the last illness and burial of the decedent should be allowed to the extent that 
such expenses constitute a preferred claim under such intestacy laws and that 
the remainder should be distributed among the heirs of the decedent. The 
solicitor’s office of this administration has concurred in this view. 

Accordingly, a proposed amendment to the regulation has been submitted for 
my approval, which reads as follows: 

** Wherever the face value of an adjusted service certificate, issued pursuant 
to the World War Adjusted Compensation Act, as amended, becomes payable 
to the estate of any decedent and the amount thereof is not over $500 and an 
administrator has not been or is not to be appointed, such amount will be 
paid to such person or persons as would, under the laws of the State of resi- 
dence of the decedent, be entitled to his personal property in case of intestacy, 
* * *” 

Under the proposed amendment reimbursement of expenses, incurred in the 
last illness and burial of the decedent, is authorized only in the event such 
expenses are given a preferred status under the intestacy laws of the State of 
decedent’s last residence. 

In the coordination of the proposed amendment the question was raised as 
to whether I have the authority to promulgate a regulation authorizing reim- 
bursement to the undertaker or any other creditor in view of the exemption 
contained in paragraph (a) of section 308, World War Adjusted Compensation 
Act, as amended. 

It has been suggested that in view of the exemption contained in section 
308 (a), supra, the Veterans’ Administration has no legal right to promulgate 
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a regulation which would authorize the payment of claims of creditors out of 
the proceeds of adjusted compensation benefits, even though under the State 
law as interpreted by the courts of that State such claims are entitled to 
preference against the estate of the veteran, and even though the administrator 
of the estate, if one were appointed and payment were made to him, would 
be legally bound to pay such claims. In other words, it has been suggested 
that in view of the provisions of section 308 (a) the adjusted compensation 
benefits are exempt from claims of creditors of the veteran, his estate or the 
beneficiary, and that if reimbursement of expenses incurred in the last illness 
and burial of the decedent were authorized by the regulation, it would be 
permitting something to be done indirectly which cannot be done directly. 

On the other hand, it has been stated that by virtue of section 308 (f) the 
Veterans’ Administration stands in the place of the administrator of the 
decedent's estate and must make distribution as provided by the intestacy 
laws of the State of the decedent’s list residence. In support of this view 
there has been cited the action of the General Accounting Office above referred 
to and your decision of October 10, 1928, A-24197, 8 Comp. Gen. 172, under 
which payment to the representative of the estate of a decedent is authorized 
to the amount of the proven debts where the adjusted compensation benefits 
would otherwise escheat. There is also cited in support of this view the fact 
that section 308 (a) does not specifically exempt the benefits payable under that 
act from claims of creditors, but exempts them from: 

“attachment, levy, or seizure under any legal or equitable process, or to 
national or State taxation, * * *.” 

Your decision as to this matter is respectfully requested. 


The views last above expressed are correct. Under the conditions 
stated in section 308 (f) of the World War Adjusted Compensation 
Act, the Administrator of Veterans’ Affairs takes the place of the 
administrator of the estate and is authorized and required to make 


the same distribution under the laws of the domicile of the deceased 
that an administrator duly appointed by the proper court would 
make under the same State laws. While there is some authority to 
the contrary, by the weight of judicial authority it has been held 
that a statutory exemption from execution of payments from Federal 
or State funds in the form of pensions, insurance, or salaries of 
public officials, maintains only until the money is actually paid to 
and received by the beneficiary or payee. 25 Corpus Juris 75, 77. 

Likewise, in the:matter of payment under the World War Ad- 
justed Compensation. Act, the statutory exemption from execution 
in favor of the estate of the veteran, would exist only until payment 
to and receipt by the personal representative of the estate, and there- 
after the funds would be mingled with the other assets of the estate 
and become subject to claims, etc. As the Administrator of Veterans’ 
Affairs takes the place of the personal representative under the 
conditions stated in section 308 (f) of the act, he is authorized and 
required to pay such claims against the estate as are recognized 
by the laws of the domicile of the veteran. 

Accordingly, this office has no objection to offer to the proposed 


regulation. 
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CONTRACTS—AIR MAIL—FORCED LANDINGS 


As the contracts for transportation of mail by air provide for the payment for 
such service at a much higher rate than for rail or other land transporta- 
tion and authorize a deduction whenever a lesser service is furnished, the 
contractor is not entitled to any additional compensation or reimbursement 
for any expenses resulting from a forced landing short of destination, but, 
on the contrary, the contract would require a deduction to be made from 
the consideration otherwise provided in the contract, the amount of such 
deduction to be determined by the Postmaster General, taking into consid- 
eration the lesser service rendered, the delay, and the damages, if any, to 
the mail or to the United States. 


Comptroller General McCarl to the Postmaster General, August 14, 1934: 
There has been received your letter without date as follows: 


In the performance of the transportation of mail by aircraft, planes are 
frequently forced down, especially during the winter months, by weather 
conditions and, in many instances, the mail is carried by automobile by the 
carrier from the point of forced landing to the terminus of the trip or to some 
point along the line of flight where weather conditions have improved and 
flight can be resumed. 

The carrier by doing this materially advances the mail and renders an 
important service to the Post Office Department; while, if the mail is held 
for train dispatch, serious delay might result due to missing important plane 
and rail connections or City Delivery Service. 

When this type of service is performed the carrier is confronted with the 
expense not only for automobile hire but also with the additional expense of 
ferrying his plane to the proper point on the route in order to have it available 
for a sueceeding schedule. 

In the past this office has certified payment for automobile hauls at the 
airplane rate where the distance involved was less than fifty percent of the 
distance between the scheduled stop points where the plane was down, and 
where the cause of forced landing was due to weather conditions, provided 
such haul was made in the direction of the next stop point. It was also 
the policy of this office to consider payment for this type of service because of 
weather conditions where the distance exceeded fifty percent of the distance 
between stop points when important connections were made that would have 
been missed had the mail been trained. 

Under date of June 20, 1934, the Post Office Department Division of the 
General Accounting Office referred to trip no. 4 of May 24, 1984, by the Cen- 
tral Airlines, Inc., on AM-14 when a forced landing was made at Frederick, 
Maryland, and the mail was transported by automobile from that point to 
Washington, D.C., and stated that “It is thought by this office that payment for 
transportation of mail by automobile should not be made at the airplane rate.” 
Accordingly, only $2,824.35 was allowed instead of $2,845.29 as certified on the 
Department’s journal of June 9, 1934. Subsequently, an additional allowance 
of $10.47 was made covering the distance between McConnellsburg, Pennsyl- 
vania, and Frederick, Maryland, the distance between these points not having 
been known by the General Accounting Office at the time of the initial allow- 
ance. Thus the total amount disallowed for failure to transport the mail by 
airplane from Frederick, Maryland, to Washington, D.C., was $10.47. 

Your review of this particular case and of the subject in general is desired 
in order that a proper course may be settled upon which will be satisfactory 
from an accounting standpoint and at the same time make for efficient adminis- 
tration of the air-mail service. 

In the particular instance under discussion this Department has the view 
that having incurred the obligation to pay, as subsequently settled by the 
General Accounting Office, the sum of $2,834.82 to procure the rapid transpor- 
tation of the mail involved by air from Detroit, Michigan, to Frederick, Mary- 
land, the expenditure of $10.47 additional for the most expeditious relaying of 
the mail from Frederick, Maryland, to Washington, D.C., was not only justi- 
fiable but the only course consistent with good administration. It is not be- 
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lieved that the Department, acting independently of the air-mail contractor, 
for the particular occasion only, could have procured the prompt forwarding 
of the mail to Washington, from the landing field in Frederick, understood to 
be a distance of forty-five miles, entailing the deadhead return of the vehicle, 
for less than $10.47. The only other alternative would appear to have been 
to send the mail by train entailing some expense for transportation from the 
air field to the railway station and no doubt causing a considerable delay in 
the transportation of the mail to Washington. The provision of law incorpo- 
rated in Section 665 of Title 31 of the United States Code prohibiting any 
officer of the Government from accepting voluntary service for the Government 
would appear to be applicable to this matter. 

By contract executed May 11, 1934, the Central Airlines, Inc., 
agreed to transport mail by air over route no. 14, Washington, D.C., 
via Pittsburgh, Pennsylvania, Akron, Ohio, Cleveland, Ohio, and 
Detroit, Michigan, and return, at a rate of $0.238 per airplane mile 
for 20 cubic feet of air mail space which contract contained the 
following conditions: 

FIRST. To carry the mails offered with due celerity, certainty, and security, 
and in safe and suitable aircraft on the route described and on the schedules 
set forth by the Postmaster General, the contractor to receive and deliver the 
mails at the designated fields and points on said fields as approved by the 
Postmaster General. 

FIFTH. It is hereby also stipulated and agree that deductions in pay will 
be made for suffering the mails to become wet, injured, or destroyed, or when 
a grade of service is rendered inferior to that stipulated in the contract, or for 
the loss of or depredation upon the mails in the custody of the contractor or 
his agents, provided the loss is occasioned by the fault of any of them. 

The service required by this contract is the transportation of the 
mail by airplane between the cities named in the contract and when 
any lesser service is furnished the contract authorizes and contem- 
plates deductions to be made. The Government’s right under the 
contract is airplane service and the rate payable for such service 
being considerably higher than that for train or other type of 
service, the failure to render such service and the substitution of 
lesser service, even if due to an unavoidable occurrence, is a responsi- 
bility of the contractor. The duty and responsibility of the con- 
tractor do not cease when a forced landing is made short of destina- 
tion and any expense in transporting the mails from that point to 
their final destination or the next station where airplane transporta- 
tion may be available or the ferrying of the plane to some other point 
for repair or take-off is an expense to be borne by the contractor and 
not by the Government. On the contrary, the fifth provision of the 
contract, supra, would require some deduction to be made for such 
lesser service from what would otherwise have been payable for the 
completed service by airplane. The amount of such deduction is 
not stipulated in the contract and primarily would be a matter of 
finding of facts by the Postmaster General, taking into consideration 
the higher rate payable for airplane service, the extent of the delay 
in delivery of the mails, and the damages, if any, to the mails or 
to the United States arising out of such delay. If the period of 
delay in delivery is so short as to be inconsequential and no damages 
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are involved, such facts appearing, the deduction need not be sub- 
stantial. If you will certify to this office the facts as found by you 
in the instant matter and, based thereon, your recommendation of 
the amount properly to be deducted from the airplane rate of 
$0.238 per mile for the difference between Frederick, Maryland, 
and Washington, D.C., by reason of the lesser service rendered, 
etc., the matter of certifying an additional payment to the con- 
tractor will be given consideration. 


(A-54876) 


INTERNAL-REVENUE TAXES—ACQUISITION OF PROPERTY BY THE 
UNITED STATES 






The appropriation for collecting the internal revenue may not be charged with 
unpaid amounts on improvement bonds constituting a lien on property in 
which the United States may have acquired a beneficial interest in the 
compromise of tax claims. The authority of the United States to acquire 
property at a tax sale, and/or the payment of State taxes thereon to the 

date of such acquisition, do not extend to the holding of property by 

officers of the United States as trustee in the nature of an investment, nor 
to the operation of properties under the direction or control of others than 
those acting for the Government, but the United States should take such 
action as may be necessary through distraint and other proceedings to 
sell property for the collection of taxes so that the property may be trans- 
ferred to private owners and made available for the payment of future 
accruing taxes, 


Comptroller General McCarl to the Secretary of the Treasury, August 17, 
1 






















Consideration has been given to your letters of April 5 and July 
9, 1934, as to whether the appropriation “ for collecting the internal 
revenue ” may be charged with an amount of approximately $15,- 
060.69 at this time as payment of principal and interest on certain 
special improvement bonds issued on the Rancho Golf Club near 
Los Angeles, Calif., which premises were conveyed to the Commis- 
sioner of Internal Revenue under a deed of trust by the Rancho Golf 
Club; Twelfth and Michigan Building Corp.; Ambassador Hotel and 
Investment Corp.; and Nomis-Suarts Corp., as security for the pay- 
ment of $826,703.84 taxes under a compromise agreement with the 
Straus Co. which you have stated financially collapsed and is unable 
to pay the amount of taxes due the Government; you have reported 
that the financial affairs of the company are so involved that accord- 
ing to the best information available the United States will receive 
nothing from the estates in receivership to satisfy its compromise 
claim. 

You have reported that the Rancho Golf Club property contains 
approximately 185 acres, with assessed valuation in 1933 of $347,610 
located on Pico Boulevard in the vicinity of Los Angeles; that the 


property had been appraised in October 1933 as having a value of 
7556°—35——10 
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$500,000; that it was taken under the deed of trust in an attempt to 
protect the interests of the United States as to the unpaid taxes of 
Straus & Co., Inc.; that on or about January 1, 1934, an attempt was 
made to sell the property, when it appeared that it could not be sold 
at that time for a fraction of its true value; that the holders of ma- 
tured improvement bonds are threatening judicial proceedings to en- 
force their lien for unpaid principal and interest, and that it is 
thought necessary for the United States to pay such holders of im- 
provement bonds, in an aggregate sum of approximately $52,000, an 
smount aggregating $15,060.69 at this time in order to temporarily 
protect the lien of the Government for the taxes. 

The record discloses that by a declaration of trust dated April 12, 
1933, which was signed by the then Commissioner of Internal Rev- 
enue only, it was recited that S. W. Straus & Co., Inc., was indebted 
to the United States in the sum of $826,703.84, representing the bal- 
ance of an offer submitted by said company under date of February 
17, 1931, and accepted March 19, 1931, in compromise of its tax lia- 
bility for the years 1920 to 1925, together with interest thereon at the 
rate of 6 per centum per annum from February 17, 1931. Also, that 
S. W. Straus & Co., Inc., was liable to the United States in the sum of 
$116,016.98, together with interest thereon at the rate of 6 per centum 
per annum from March 15, 1927, under a contract dated February 17, 
1931, with the United States. It was further recited in this declara- 
tion of trust that the Twelfth & Michigan Building Corporation and 
Rancho Golf Club, respectively, granted to the United States of 
America liens on certain properties as security for the indebtedness 
and that the properties had been conveyed to the Commissioner of 
Internal Revenue and his successors in office as trustee. The trustee 
agreed to hold the property to January 1, 1934, unless the indebted- 
ness of the S. W. Straus & Co., Inc., for taxes should be sooner paid, 
and that the trustee should pay all taxes and special assessments 
which should accrue in the meantime; that the Twelfth & Michigan 
Building Corporation and Rancho Golf Club should manage the 
properties until January 1, 1934, collecting the income therefrom, 
paying all necessary expenses of the management; and turning over 
to the Commissioner of Internal Revenue all surplus, if any, over 
and above the expenses and upkeep, to be applied against the indebt- 
edness. It was further provided in the declaration of trust that the 
trustees themselves might sell either or both of the properties de- 
scribed, at public sale, to the highest bidder and apply the proceeds of 
such sale, first to the payment of any expenses incurred in connection 
with the sale and second, toward the payment of the indebtedness to 
the United States; the excess, if any, to be paid over to the Twelfth 
& Michigan Building Corporation and the Rancho Golf Club. 
There were certain other terms stated in the declaration of trust, but 









an i a a an ee 


ee le 


DECISIONS OF THE COMPTROLLER GENERAL 133 


it is unnecessary to consider at this time whether this declaration of 
trust, not having been signed by the Twelfth & Michigan Building 
Corporation and/or the Rancho Golf Club, but only by the Commis- 
sioner of Internal Revenue, constituted any legal obligation—either 
on the owners of the property or with respect to the United States. 

This declaration of trust was amended in an agreement “ this 
day of January 1934”, which was signed by the Commissioner of 
Internal Revenue as trustee; Rancho Golf Club; Twelfth & Michigan 
Building Corporation ; Ambassador Hotel & Investment Corporation ; 
and Nomis-Suarts Corporation. There is recited in the amended 
declaration that the Ambassador Hotel & Investment Corporation 
was the owner of all the capital stock of the Rancho Golf Club and 
that the Nomis-Suarts Corporation was the owner of all the capital 
stock of the Ambassador Hotel & Investment Corporation and of all 
the capital stock of the Twelfth & Michigan Building Corporation. 
It may be—but that question is not now determined—that the amended 
declaration of trust being signed by the holding corporations and 
the Rancho Golf Club and Twelfth & Michigan Building Corpora- 
tion corrected any defects in the original declaration of trust by 
reason of the omission of signing. It is to be noted, however, that 
the amended declaration of trust was not signed by the indebted tax- 
payer, the S. W. Straus & Co., Inc. 

However this may be, the amended declaration of trust provided 
that the Commissioner of Internal Revenue, as trustee, would make 
no sale or conveyance of the properties prior to January 1, 1937, 
without the written consent of the Rancho Golf Club as to the golf 
club property and of the Twelfth & Michigan Building Corporation 
as to parcel A, consisting of certain real estate in Chicago, and of 
Samuel J. T. Straus, Chicago, Ill., or in the event of his death 
or disability, by certain other named members of the Straus family. 
It was further provided in this amended declaration of trust that 
during the period prior to January 1, 1937, the trustee should 
collect the income derived from the operation of the properties and 
should pay out of said income all the necessary expenses of operating 
the same, including any franchise taxes incidental to maintaining the 
corporate existence of the Rancho Golf Club and the Twelfth & 
Michigan Building Corporation. Any surplus remaining, together 
with the net proceeds of sale, are required to be credited, first, 
to the payment of all advances made by the trustee, and, second, to 
the tax liabilities of S. W. Straus & Co., Inc., to the United States. 
It was further provided in this amended declaration of trust that 
the trustee, the Commissioner of Internal Revenue, shall have the 
right to pay out of any funds available to him for such purpose any 
special assessment, taxes, liens, or other charges which may be law- 
fully levied or assessed against these properties or any part thereof, 
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and be entitled to reimbursement therefor out of the surplus income 
derived from the operation of the properties or out of the proceeds 
of the sale of such properties, and there are certain other terms of 
the amended declaration of trust which are not here material. 

In other words, one of the apparent purposes of the amended 
declaration of trust is to impose upon the United States, if possible, 
the legal responsibility of making all payments necessary to main- 
tain the properties in statu quo, including all State and municipal 
taxes, payment of the special assessment bonds in an amount aggre- 
gating approximately $52,000 with interest, and the expenses of 
running the properties, with a possibility that the United States 
might be able to recoup these expenditures, if made, in event the 
properties should be sold for a sufficient amount in excess of the 
special improvement bonds, with accrued interest, local taxes, and 
the tax liability of S. W. Straus & Co., Inc., to the United States. 
The market value of the Chicago real estate has not been shown, 
but, as above stated, it is reported that the Rancho Golf property 
had an assessed valuation of $347,600 for 1933, which indicated a 
market value of $695,225 for the property. This is somewhat doubt- 
ful in view of the fact that the property has been rented for $6,000 
a year plus 25 per centum of the amount by which the gross revenue 
exceeds $2,500. But, however this may be, it is evident that unless 
the Chicago real estate has considerable value, there is little, if any, 
possibility of the United States being able to secure from the sale of 
the property any substantial amount of the admitted tax liability 
of S. W. Straus & Co. to the United States in the two sums of $826,- 
703.84 and $116,016.98, with accrued interest, to say nothing of the 
cash outlays for this first installment of $15,060.69 on the improve- 
ment bonds, with a possibility that in event such payment is made, 
the Government may be required to not only pay the balance of some 
$52,000, with accrued interest on such bonds, but local taxes and 
expense of maintenance, etc., during the interim. 

However, regardless of whether the declaration of trust as amended 
represents reasonable security for the unpaid taxes, with reasonable 
possibility that the United States may at some future time be able 
to recoup all of its expenditures and a substantial part of the unpaid 
taxes from the income or proceeds of sale of the properties, it is an 
elementary rule—obtaining since the act of March 3, 1809, now ¢ec- 
tion 3678, Revised Statutes—that all sums appropriated for the 
various branches of the public service shall be applied to the objects 
for which they are respectively made and for no other. The appro- 
priation for collecting the internal revenue provides funds: 

* * * For expenses of assessing and collecting the internal-revenue taxes, 
including the Commissioner of Internal Revenue, general counsel for the Bureau 


of Internal Revenue, an assistant to the commissioner, a special deputy com- 
missioner, three deputy commissioners, one stamp agent (to be reimbursed by 
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the stamp manufacturers), and the necessary officers, collectors, deputy col- 
lectors, attorneys, experts, agents, accountants, inspectors, clerks, janitors, and 
messengers in the District of Columbia, the several collection districts, and the 
several divisions of internal-revenue agents, to be appointed as provided by law, 
telegraph, and telephone service, rental of quarters outside the District of 
Columbia, postage, freight, express, necessary expenses incurred in making 
investigations in connection with the enrollment or disbarment of pract.tioners 
before the Treasury Department in internal-revenue matters, expenses of 
seizure and sale, and other necessary miscellaneous expenses, including steno- 
graphic reporting services, and the purchase of such supplies, equipment, furni- 
ture, mechanical devices, law books and books of reference, and such other 
articles as may be necessary for use in the District of Columbia, the several col- 
lection districts, and the several divisions of internal-revenue agents, * * *. 


As will be noted, there is nothing in the appropriation for col- 
lecting the internal revenue which would permit the funds therein 
provided being charged with unpaid amounts on improvement bonds 
constituting a lien on property in which the United States may 
have acquired a beneficial interest in the compromise of tax claims. 
The general authority of the Commissioner of Internal Revenue is 
to distrain on property to enforce payment of internal-revenue taxes, 
see sections 3196, 3207, and 3208, Revised Statutes, and there is no 
intendment in any of these statutes that in order to collect the in- 
ternal revenue the United States should become the owner or one 
of its officers, the trustee, or operator, either directly or under lease, 
of vast properties, with continuing and contingent liability which 
cannot be predetermined with any degree of certainty. On the con- 
trary, the intendment of the statutes is that the United States shall 
take such action as may be necessary through distraint and other 
proceedings to sell property for the collection of taxes so that the 
property may be transferred to private owners and made available 
for the payment of future accruing taxes. See act of March 4, 1931, 
46 Stat. 1528. Moreover, through distraint proceedings and sale of 
the properties in question, it is possible that there would be elimi- 
nated some of the charges now accruing against such properties, par- 
ticularly local taxes, in event the United States should be compelled 
to purchase the property in order to protect its lien and at not ex- 
ceeding the fair market value of the property, whatever that may be. 
The trust agreement, in substance, makes the Commissioner of In- 
ternal Revenue a receiver for the operation of the property, which is 
a matter of judicial jurisdiction and further undertakes to restrict 
the receiver or Commissioner from making sale prior to January 1, 
1937, and without the consent of some of the interested parties; 
which, of course, may not be and would conflict with the duties of the 
Commissioner of Internal Revenue to function for the United States. 

The authority of the United States to acquire property at a tax 
sale (Neilson v. Lagow, 12 How. 98, and act of March 4, 1931) and/or 
the payment of State taxes thereon to the date of such acquisition, 
do not extend to the holding of property by officers of the United 
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States as trustees in the nature of an investment; nor to operate 
properties under the direction or control of others than those acting 
for the Government; that is, in the hope that the real-estate market 
may improve and that the sale of the property at some future date 
may result in sufficient proceeds to not only discharge prior liens 
but to pay the Government the unpaid taxes on such property when 
the holding of such property would require the Government to make 
cash outlays in payment of improvement bonds, accruing State taxes, 
and other similar charges against the property. You are informed 
that no facts have been presented to show that it is necessary to pro- 
tect the interests of the United States—or that the interests of the 
United States are otherwise served—through payment of the bonds 
and interest aforesaid. 

Answering your question specifically, you are advised that the 
appropriation for collecting the internal revenue is not available 
for making the payments in question of unpaid interest and principal 
in satisfaction of the improvement bonds which have now matured on 
the Rancho Golf Club property. 


(A-56972) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—ALLOCATED 
EMERGENCY FUNDS 


Employees appointed to positions under the supervision of the Department of 
Agriculture in connection with the migratory waterfowl! restoration pro- 
gram, who are paid from emergency funds allocated to that Department by 
the Federal Emergency Relief Administration, are employees of the Depart- 
ment of Agriculture, and, since the positions are not within any of the 
exceptions specified in Executive Order 6746, of June 21, 1934, are required 
to be classified. 

Comptroller General McCarl to the Secretary of Agriculture, August 18, 1934: 

There has been received in this office for preaudit bureau voucher 
no. 6469 for the period June 29 to July 15, 1934, schedule no, 1105, 
Bureau of Biological Survey. 

The voucher covers initial salary payments under original appoint- 
ments to J. Clark Salyer, director of migratory waterfowl program, 
at $4,600 per annum, with headquarters designated as Ann Arbor, 
Mich., and O. G. Baxter, hydraulic engineer, $3,800 per annum, with 
headquarters designated as Little Rock, Ark., and proposes payment 
under the appropriation “3x027.29 working fund, Department of 
Agriculture, Public Works (submarginal land surveys under migra- 
tory waterfowl] program).” The voucher contains a statement as 
follows: 

In accordance with exceptions (5) and (6) of Executive Order No. 6746, 
dated June 21, 1934, these field employees are not subject to the provisions of 
section 2, title II, of the act of March 20, 1933 (ch. 3, 48 Stat. 8, 12), as 


amended by section 21, title II, of the act of March 28, 1934 (Public, No. 141, 
73d Cong.). 
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These employees, and others to be hereafter employed, are engaged upon the 
submarginal land surveys preliminary to and a part of the migratory waterfowl 
restoration program being financed from Federal Emergency Relief Administra- 
tion funds. 

The positions of these employees are not being classified, and salary rates 
are net. 


Executive Order No. 6746, dated June 21, 1934, provides: 


The positions of employees in executive departments and independent estab- 
lishments who are paid from emergency funds shall be classified under the pro- 
visions of the Classification Act of 1923, as amended: Provided, That the heads 
of such departments and establishments may elect to fix such rates of compensa- 
tion either under the said classification act or in accordance with the salary 
schedule prescribed in this order. 

= * * + - ” * 

The following are hereby excepted from the provisions of this order: 

* * ” 7 ~ oe * 

(3) All common, unskilled, skilled, or semiskilled laborers, skilled tradesmen 
such as machinists, plumbers, steamfitters, carpenters, painters, etc., and the 
foremen of single groups of such employees, and seamen and ship’s oflicers, 
whose rates of compensation, under existing laws and practice, are fixed by 
labor wage boards, or at local wage rates as determined under authority of law 
by the heads of the agencies concerned. 

(4) All enrollees of the Emergency Conservation Work camps. 

(5) All employees of the Federal Civil Works Administration and the Federal 
Emergency Relief Administration except the clerical and administrative per- 
sonnel employed in the central offices of the said Administrations in the 
District of Columbia. 

(6) All other persons engaged in employment similar to that of the classes 
of employees described in (3), (4), and (5), supra, or employed under similar 
circunistances. 

* * * * * * - 

In all cases not subject to the provisions of section 2, title II, of the act of 
March 20, 1933 (ch. 3, 48 Stat. 8, 12), as amended by section 21, title II, of the 
act of March 28, 1934 (Public No. 141, 73d Cong.), the rates payable to em- 
ployees subject to the provisions of this order shall be the rates fixed within 
the respective grades decreased by the amount, if any, by which such rate 
would be reduced pursuant to the provisions of said section 2 if such section 
were applicable. Every appointment hereafter made shall stipulate that the rate 
to be paid thereunder shall be the appropriate grade rate specified therein less 
the amount, if any, by which such rate would be reduced pursuant to the 
provisions of said section 2 if such section were applicable. 


The positions in question require the performance of duties and 
responsibilities under the supervision of an executive department 
and the compensation therefor is to be paid from emergency funds 
allocated to such department by the Federal Emergency Relief 
Administration. The fact that the compensation is to be paid from 
the so-called “ working fund ” allotted to the Department of Agricul- 
ture does not alter the fact that the occupants of the positions are 
employees of the Department of Agriculture and are not employees 
of the Federal Emergency Relief Administration. Neither does it 
appear that the employment on which these employees were engaged 
was similar to the employments referred to under 3, 4, or 5 of the 
exceptions listed in the Executive order. 

Since the positions are not within any of the exceptions specified 
in Executive Order No. 6746, the head of the department was re- 
quired to fix the rates of compensation of such employees either 
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under the Classification Act or in accordance with the salary schedule 
prescribed in said order. The positions not having been classified 
under either procedure, as required by the Executive order, certifica- 
tion of the pay roll is not authorized. The pay roll will be retained 
in this office pending the receipt of evidence of classification of such 
employees. 


(A-57204) 


CONTRACTS—EFFECT OF CONTROVERSIES WITH LOWEST BIDDER 
IN CONNECTION WITH OTHER GOVERNMENT WORK 


The fact that the lowest bidder for construction work for the Government 
may previously have had controversies with its employees in connection 
with other Federal construction work which resulted in hearings and a 
requirement, met by the contractor, that there be paid to such employees 
sufficient amounts to bring their payments up to the amount required by 
the prevailing wage law, does not render the bidder an unqualified con- 
tractor for the performence of the work—whether the work be charge- 
able to regular appropriations or to appropriations made available pursuant 
to the terms of the National Industrial Recovery Act. 


Comptroller General McCarl to the Architect of the Capitol, August 18, 1934: 

There has been received your letter of August 15, 1934, with in- 
closures, to the effect that under date of August 3, 1934, there were 
received and opened five bids in the amounts of $46,700 submitted 
by D. Catalano & Son; $51,400 submitted by S. D. Moses; $55,472 
submitted by Temple Construction Corporation; $59,664 submitted 
by Birchett & Atkins, Inc.; and $67,300 submitted by John McShain, 
Inc., for construction and service work under Second Street SE., in 
connection with the construction of an annex to the Library of 
Congress; and that while Catalano & Son, the low bidder, is 
apparently otherwise qualified, this company constructed the 
Phelps Trade School for the District of Columbia and during 
the period of construction considerable difficulty was encountered in 
enforcing wage rates as required by the act of March 3, 1931, 46 
Stat. 1494, the matter being finally adjusted by the contractor re- 
funding amounts to the individual craftsmen employed on the work 
to bring their payments up to the amount required by the prevailing 
wage rates. In view of certain protests against the acceptance of 
the proposal submitted by D. Catalano & Son for the performance 
of the work in question because of the conduct of the company in 
the matter of wage rates under the contract for the construction of 
the Phelps Trade school, you request decision whether you would 
be taking proper action in accepting the bid of the said company 
for the performance of the work in question. 

The legal requirements and the proper procedure to be followed 
under the aforesaid act of March 3, 1931, and the Executive order 
of January 19, 1932, have been stated in my decision of May 4, 1933, 
12 Comp. Gen. 615, 618, which is applicable to contracts in excess 
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of $5,000 in amount for the construction, alteration, and/or repair 
of any public building. However, the construction of a tunnel un- 
der Second Street SE., apparently to connect the Library of Con- 
gress and the new annex thereto is not the construction, alteration, 
or repair of a public building within the terms of the act of March 
3, 1931. See 7 Comp. Gen. 57; 10 id. 499. 

It is not disclosed in your submission of August 15, 1934, whether 
this work is to be charged to regular appropriations where there 
would be used standard form no. 23, standard Government form of 
construction contract, and to which would be applicable in proper 
cases the act of March 3, 1931, and the Executive order of January 
19, 1932, or whether the cost is to be charged to funds made avail- 
able pursuant to the National Industrial Recovery Act of June 16, 
1933, 48 Stat. 195 e¢ seg., where there would be applicable section 206 
of said act and P.W.A. Form No. 51, United States Government 
form of contract for Federal Emergency Administration of Public 
Works projects, containing in article 18 a requirement for the pay- 
ment of certain rates of wages as therein stated and a provision in 
article 16 (e) that: 

The contracting officer may withhold from the contractor so much of accrued 
payments as may be necessary to pay to laborers or mechanics employed by the 
contractor or any subcontractor on the work, the difference between the rate 
of wages required by this contract to be paid to laborers or mechanics on the 
work and the rate of wages actually paid to such laborers or mechanics, 

The fact that D. Catalano & Son may have had controversies with 
its employees in connection with the construction of the Phelps Trade 
School for the District of Columbia which resulted in hearings be- 
fore the District of Columbia officials and a requirement, met by the 
contractor, that there be paid to such employees sufficient amounts to 
bring their payments up to the amount required by the prevailing 
wage law, does not render D. Catalano & Son an unqualified con- 
tractor for the performance of this work—whether the work be 
chargeable to regular appropriations or to appropriations made 
available pursuant to the terms of the National Industrial Recovery 
Act of June 16, 1933. 

Accordingly, there is answered in the affirmative your question as 
to whether you would be taking proper action in awarding the con- 
tract for the work to D. Catalano & Son, in the absence of any other 
objection thereto. 


(A-55239) 


APPROPRIATIONS—CONTRACTS—DAMAGES 


There is no authority of law or appropriations available for the authorization 
of contracts for the rental of motor vehicles containing stipulations for the 
payment of damages resulting to the motor vehicles operated by the Goy- 
ernment under rental agreements. 
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Comptroller General McCarl to the Secretary of War, August 20, 1934: 
There has been received your letter of July 18, 1934, as follows: 


The Department requests reconsideration of your decision A-55239 dated 
June 22, 1934, wherein it is held that there is no authority to pay for the 
repair of damage to rented automobiles operated by Government employees 
resulting from accidents, in accordance with paragraph 9 of the specifications 
of contract W-461-eng-5341 with the Bohannan Rent-A-Car Company, Kansas 
City, Missouri. 

Said paragraph 9 provides, “In ease of an accident causing serious damage 
to any automobile or truck the case will be referred to a board of officers who 
will determine the responsibility. If a Government employee is found to be 
responsible the United States will pay for the damage to the car. If the 
responsibility for the accident is found to rest with another party the United 
States will not pay for the damages.” 

It is urged that this paragraph is a limited statement of a bailee’s responsi- 
bility to return the property in as good condition as received, less ordinary 
wear and tear under the contemplated use. This principle is approved in the 
Comptroller General's decision dated February 15, 1929, A-25362 (8 Comp. Gen. 
448), also in decision of the Comptroller of the Treasury dated August 28, 1911 
(18 C.D, 149). The wording chosen for the paragraph is unfortunate in its 
mention of damages. Before approval of these contracts this office at first 
held the same opinion as your office. Further consideration, however, leads to 
the conclusion that the paragraph meant no more than the usual paragraph 
found in leases referred to above. The language used is a statement of re- 
sponsibility and duty of ordinary care and should not be considered as an 
attempted assumption of liability by the United States for negligence of its 
officers and employees. The Comptroller General has held on several occasions 
that the United States is not liable for damage to rented equipment “ except 
in the absence of ordinary care.” (1 C.G, 192, 2 C.G, 213, 3 C.G. 505.) 

The paragraph in question will not be used in future leases of automobiles. 
It is planned to insert the following paragraph in such leases. Your comments 
thereon are requested. 

“At the expiration or earlier termination of this lease the lessee shall yield 
up said property to the lessor in as good condition as when received, loss and 
damage by fire, act.of God, and ordinary wear and tear excepted. Upon the 
return of any car or cars covered by this contract by the lessee, to the lessor, 
a board of officers will examine the said car or cars and determine the extent 
of repairs and the cost thereof for which the United States is responsible 
under this paragraph, and the findings of said board shall be binding on all 
parties. The lessor shall, during the term of this lease, keep said property in 
good condition and fit for the use for which it was leased. It is understood that 
the lessor releases the United States and its officers and agents from all responsi- 
bility for damages such as are ordinarily covered by fire and theft insurance.” 

It is suggested that if the claim cannot be paid as a contract obligation, that 
it may be considered by this Department under section 9 of the act of June 5, 
1920 (41 Stat. 1015), or under the act of December 28, 1922 (42 Stat. 1066). 
In that event, it is requested that the papers on the claim be returned to the 
Department for further consideration. 


This office informed you in decision of July 19, 1934, that in view 
of the facts stated in your letter of July 5, 1934, there would be with- 
held objection to these contracts with the Kansas City, Omaha, and 
Glasgow engineer district offices until their normal completion 
dates—insofar as the payment of rental is concerned—but there is no 
legal basis whatever for any modification of the conclusion reached 
in the decision of June 22, 1934, that appropriated moneys are not 
available for the payment of any damages to the rented automobiles 
resulting in their operation. It has been the rule since the act of 
March 3, 1809, now section 3678, Revised Statutes, that all sums 
appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they were 
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respectively made and for no others. The appropriations charge- 
able with the rental of these automobiles contain no provision there- 
in which would authorize the use of such appropriation for the pay- 
ment of damages to the motor vehicles. That is to say, whether in 
view of the terms of the rental agreement the United States is 
legally liable for damages to the automobiles during their course of 
operation is a separate and distinct question from the fact that the 
Congress has made no appropriation for the payment of damages to 
such rented automobiles. 

There is likewise no basis in section 9 of the act of June 5, 1920, 
41 Stat. 1015, or under the act of December 28, 1922, 42 Stat. 1066, 
referred to by you, for the payment of these claims. These motor 
vehicles were in the possession of representatives of the United States 
under the rental agreements to which the owners had assented, and 
neither section 9 of the act of June 5, 1920, nor the act of December 
28, 1922, contemplates or provides for the settlement of claims for 
damages to such property. The motor vehicles are not vessels within 
the terms of section 9 of the act of June 5, 1920, and both the 1920 
and 1922 statutes contemplate the damaged property shall have 
been in the control, etc., of persons and not leased to the United States 
when it is damaged. 

That is to say, all contracts with the United States are prohibited 
unless such contracts are authorized by law or under an appropria- 
tion adequate to their fulfillment (section 3732, Revised Statutes). 
There is no statute authorizing the rental of motor equipment under 
agreements attempting to impose on the United States responsibility 
for damages to such equipment while being used under the agreement, 
and as above shown there is no appropriation for the payment of 
such damages. Accordingly, instructions should be issued to all 
contracting officers of your Department to the effect that there should 
not be incorporated in agreements for lease of motor equipment any 
stipulations attempting to impose on the United States damages to 
the equipment while in use under the agreement. 

The only possible authority for the consideration of these claims 
for damages to the automobiles is under the act of April 10, 1928, 
45 Stat. 413. It is suggested that after the normal completion date 
of these contracts, as stated in the decision of July 19, 1934, there 
be forwarded to this office with a full administrative report and 
recommendation all of the claims for damages to the automobiles for 
consideration under the act of April 10, 1928. 


(A-56649) 
CONTRACTS—LEVEE CONSTRUCTION WORK—EXTRA WORK 


Where a contract for levee construction work requires complete performance 
thereof for a stipulated price and provides that no charge for any extra 
work or material will be allowed unless same has been ordered in writing 
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by the contracting officer and the price stated in such order, the con- 
tractors are not entitled to receive any sum in excess of the contract price 
for the excess backfill work which resulted from the construction method 
employed by contractors for their own benefit and without authorization 
or written orders therefor from the contracting officer. 


Decision by Comptroller General McCarl, August 20, 1934: 

Carl Erickson and Walter Sam Hardwick, a partnership, trading 
as Erickson and Hardwick, applied May 10, 1934, for review of 
settlement no. 0431687, dated March 19, 1934, wherein was disal- 
lowed their claim for $11,090.64 in excess of the contract prices re- 
ceived which they asserted to be due for alleged extra work per- 
formed under contract no. W-1096-eng-2368, dated November 17, 
1932, for the construction of certain levee work therein described as 
follows: Kempe-Lake St. John Levee, second New Orleans district, 
Louisiana, (1) relief item R-674-C, containing approximately 
1,000,000 cubic yards; (2) relief levee item R-674—-D, containing ap- 
proximately 845,000 cubic yards; relief levee item R-674-H, con- 
taining approximately 940,000 cubic yards; and relief levee item 
R-674-I, containing approximately 800,000 cubic yards, all situated 
in the Lower Tensas levee district. 

The alleged extra work for which the contractors have urged an 
additional payment of $11,090.64, in excess of the stipulated contract 
price for performance of the contract, consists of 92,422 cubic yards 
of backfilling in the old borrow pits between stations 3219 and 3252 
of the Kempe-Lake St. John Levee, relief item R-674-C. 

Under the provisions of the contract Erickson and Hardwick 
agreed, for and in consideration of the payment of their bid price of 
12 cents per cubic yard, place measurement, to furnish all labor, 
materials, machinery, and equipment, and to perform all work nec- 
essary for the construction of said levee work therein described in 
strict accordance with the specifications, schedules, and drawings, 
all of which are a part of the contract, and within the period of time 
specified in paragraph 34 of the specifications, to wit, within 300 
calendar days from date of receipt of notice to proceed ‘with ‘such 
work. 

The contract provided, among other things, that: 
ARTICLE 5, Batras.—Except as otherwise herein provided, no charge for any 


extra work or material will be allowed unless the same has been ordered in 
writing by the contracting officer and the price stated in such order. 
. * * * * * 7 

ArticLe 15. Disputes.—Except as otherwise specifically provided in this con- 
tract, all disputes concerning questions of fact arising under this contract shall 
be decided by the contracting officer or his duly authorized representative, 
subject to written appeal by the contractor within thirty days to the head of 
the department concerned, whose decision shall be final and conclusive upon the 
parties thereto as to such questions of fact. In the meantime the contractor 
shall diligently proceed with the work as directed. 


The facts relative to the claim were reported to the president of 
the Mississippi River Commission on June 14, 1933, by J. N. Hodges, 
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lieutenant colonel, Corps of Engineers, District Engineer, Second 
District, New Orleans, La., to be as follows: 


1. Items R-674 C, D, H, & I, Kempe-Lake St. John Levee were advertised 
under date of September 24, 1932. bids were opened October 11, 1932, and con- 
tract was awarded for all four items to Erickson & Hardwick on December 9, 
1932. The work was subcontracted by W. E. Callahan, Inc., and later on item 
© was again sublet to the Callahan-Walker Construction Company. Work on 
this item was commenced on December 1, 1932, and continued until April 19, 
1933, when seasonal river stages caused the subcontractor to suspend oper: tions. 
At this date work is still in a state of suspension due to river stages. 

2. On January 25, 1933 (letter attached marked exhibit “A"), the sub- 
contractor informed this office that he was filling the existing borrow pits on 
item C in the process of levee construction with his tower excavator, but that 
while such borrow-pit fill was placed for his own convenience, it nevertheless 
resulted in a better levee and he thought that he should be compensated in some 
way for the additional material placed. Later, on February 8, 1933, the sub- 
contractor again wrote a letter (attached, marked exhibit “B"), requesting 
payment for pit filling and at that time stated that the additional material 
was required to strengthen the foundation. This office replied to the letter 
of February 8, 1933, under date of March 24, 1933 (copy attached), categori- 
cally denying the claims made by the subcontractor and refusing payment for 
unauthorized work. Again under dates of March 29, 1933 and April 22, 1933 
(letters attached), the subcontractor requests payment for extra yardage, in 
this case limiting his request to yardage alleged as necessary by foundation 
weakness. 

3. The following comment is offered regarding the claim of the Callahan- 
Walker Construction Company: 

This office has always endeavored to allow contractors to choose and to 
follow their own general and detailed methods of levee construction when 
such methods have not definitely violated mandatory provisions of the speci- 
fications. In the case at hand, the subcontractor has placed additional material 
in the old borrow pits throughout, admittedly for his own purposes. He 
requested payment or “some consideration” for the placing of this material 
which was not provided for nor contemplated under the contract specifications. 
Later on the subcontractor modified his claim for payment for the placing of 
additional pit filling to the area between stations 3219 and 3252, where it is 
claimed foundation failure would have resulted without such pit filling. 

Settlement of foundation along this item has not been unusual. It has 
varied from station to station from a minimum of about 4 tenths of a foot to 
a maximum of about 4 feet. Settlement of foundation without failure of founda- 
tion and without any particular difficulty of construction, has exceeded the 
amounts stated above on a number of other levees built by contracts since 
commencement of the flood-control project. The statements of the subcon- 
tractor regarding foundation weakness are unsubstantiated and must be con- 
sidered merely as expressions of opinion and not of fact. The best experienced 
levee engineers and constructors in this district agree that the evidence indi- 
cates that foundation conditions on this work were better than average; also 
that true foundation failure could not have been averted by the relatively 
minor measures taken by the subcontractor. It is not believed that the 
quantities involved in settlement of foundation were reduced in any degree 
by the unauthorized pit filling. On the contrary the pit filling very probably 
induced some minor settlement at the outer edge of the false berm provided 
for under the contract. 

The contract specifications contemplate local settlement of foundation con- 
siderably in excess of that which has occurred on this item of work. The 
specifications also indicate the method of payment and the provisions for 
measurement of quantities. The subcontractor was well aware of these pro- 
visions as indicated by the fact that he erected structures for the determination 
of settlement of foundation and measured such settlement which was verified 
by representatives of this office. 

I am compelled to conclude that the subcontractor changed the design by 
choosing a method of construction which provided for a widened and thickened 
false berm extending entirely across the existing borrow pit, believing that 
such a method would eliminate all possible difficulties and result thereby in 
a lowered total cost to him even though the claim for additional compensation 
were not allowed. 











144 DECISIONS OF THE COMPTROLLER GENERAL 


















































4. I eannot recommend payment for all or any portion of this unauthorized but 
yardage which is considered unnecessary as a part of an adequate levee struc- if 
ture under the conditions existing at this point. = 

a . € 

In report dated February 2, 1934, to the Chief of Engineers, 

United States Army, the acting district engineer, second district, of 
New Orleans, La., reported that: : 

2. The original design of the Kempe-Lake St. John Levee, items R-674, yo 
C, D, H, & I, was not changed other than to provide for the construction of Sf 
a rivers de false berm between stations 3408 and 3440 of item D, and of a kn 
landside false berm between stations 3660 and 3664 of item H. Both of these 
changes affected new levee where the levee was constructed on a new founda- re 
tion landward of the existing old levee. Indications of foundation rupture we 
and the occurrence of excessive base settlement necessitated those changes in ex 
design. However, there was no pit refill authorized or required and no pay- 
ment has been made for same. be 

3. Specifically author.zed construction of the false berms on the new levee in 
between the stations mentioned above cannot be considered as a parallel case 
to the refilling of the old borrow pits cn the riverside of the levee enlargement st 
between stations 3219 and 3252 of item C, which was performed by the con- av 
tractor without authority and which is the subject of his claim. The original 
specifications for item C provided for the construction of a riverside false bu 
berm throughout the length of that item. As set forth in letter to the Callahan- co 
Walker Construction Company, dated March 24, 1933, copy herewith, no refilling pa 
of the old borrow pits cr other change in the original specifications for the con- co 
struction of item C was necessary, and none was authorized. In this connec- sa 
tion, it may be stated that the contractor employed a tower excavator for 
the levee enlargement involved in item C, and th s method of construction auto- qu 
matically resulted in the partial filling of the old bcrrow pits on a flat slope, as sij 
indicated in his letter to this office dated January 25, 1933, copy herewith. st 

. be 

The Callahan-Walker Construction Co., the subcontractor, on Jan- 
uary 25, 1933, appears to have written to the contracting officer rela- : 
tive to such backfilling in the old borrow pit and payment therefor Pr 
as follows: ” 

ne 

We find that on part of item R674C on which we are now working with our tr 
tower excavator, that due to our method of construction it is necessary for us : 
to fill in between the false berm and the back of the existing pit in order to e 
bring it up to the same plane as the new pit. It has been our policy so far ce 
to leave this material as placed so that it will serve as berm, afford the pit 
perfect drainage, and make a neater looking job. We feel that we should Pp 
receive some consideration for this work, and will be very grateful if you tl 
can give this matter your attention and let us know your decision sometime 
in the near future. B 

Said subcontractor again wrote the contracting officer relative to s 
such backfilling on February 8, 1933, as follows: ti 

] 

On January 25th when we were working at station 3205 we wrote you that | 
we were filling the old existing pits up to the plane of the new pits in order to 0 
give the pit perfect drainage and make a neater looking job. a 

We have continued this policy and placed approximately 25,000 cubic yards 
in the old pits as we have proceeded with the work to station 3222 to date. - 

From station 3219 to station 3222 we have found very poor foundation for 11 
the levee, and it has been necessary for us to keep our construction slopes down oO 
to less than 6 to 1 in order to prevent the foundation from puffing up ahead , 
of the new fill not only in the old pit alone, but part of the way upon the slope tl 
of the old levee. From the looks of the material dug from the inspection ditch n 
and the borings we have taken the foundation consists of a blue mucky material 
mixed with a very fine sand to quite a considerable depth as two men can push t] 
a 2’’ auger straight down to a depth of 20 feet or more in some places. Every ti 
indication is that this condition will continue until we reach station 3251. 

We have good material for the embankment and we have dug a ditch along oO 


the back of the existing pits for drainage and subdrainage of the foundation, 
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but it is our honest opinion that this levee will not stand on this foundation 
if we discontinue filling the existing pits. In view of the conditions as outlined 
above we more than ever feel that we should receive some consideration for 
the filling of these pits as we stated in our letter of January 25th. 


On March 24, 1933, the contracting officer replied to the two letters 
of said subcontractor, as follows: 

Receipt of your letters dated January 25th and Febr. 8th, 1933, in which 
you request payment for refilling existing borrow pits between approximate 


stations 3219 and 3251 on item R674C, Kempe Lake, St. John Levee, is ac- 
knowledged. 


In reply, you are advised that careful consideration has been given to your 
request and close examination has been made of the conditions surrounding the 
work. After review of the cross section and design of this work and visual 
examination of the construction operations, the following conditions are found: 

(a) No evidence of foundation weakness or instability of cross section has 
been offered or could be found to indicate the desirability of any modification 
in design. 

(b) Examination of completed levee, berm, and borrow pits shows that con- 
struction conditions are unusually good as a whole. The character of material 
available, and used in construction, is exceptionally good. 

(c) Existing borrow pits and levee base are now apparently well drained, 
but should heavy rains become impounded in the construction area and levee 
construction be carried on under the resulting conditions, trouble may be antici- 
pated, as would be the case elsewhere. The use of sound construction methods 
coupled with good drainage may be expected to result in the construction of a 
satisfactory levee, fulfilling the best interest of all concerned. 

You are, therefore, informed that the design of this levee is considered ade- 
quate and satisfactory and unless sufficient reason is found for a change in de- 
sign, none will be made. Any pit refill, beyond that provided for in the con- 
struction of false berm, placed by yourselves for your own purposes, will not 
be paid for. 

The general rule is that the parties to a contract are required to 
perform it according to its terms, where such parties are sui juris, 
where the contract violates no rule of law or public policy, and where 
no fraud or imposition has been practiced, notwithstanding the con- 
tract may operate harshly or unjustly on one of the parties. 
13 Corpus Juris 627-635. It is well-established law that where the 
contract contains an express stipulation as to the amount of com- 
pensation, such stipulation is conclusive on the parties and measures 
the amount of recovery for performance. See 13 Corpus Juris 584; 
Brawley v. United States, 96 U.S. 168; and Simpson v. United 
States, 172 U.S. 379. 

This contract—which was entered into as the result of competi- 
tive bids required by law—was on the standard Government form 
of construction contract (No. 23), article 5 of which provided, as 
above quoted, that no payment for extra work done or material fur- 
nished would be paid to the contractors unless same had been ordered 
in writing by the contracting officer and the price stated in such 
order. If the amount was more than $500, such order is required by 
the terms of the contract to be approved by the head of the depart- 
ment concerned or by his authorized representative. Article 15 of 
the contract provides that in the event of disputes concerning ques- 
tions of fact arising thereunder, the decisions of the administrative 


officers are’ final and conclusive on the contractors. In the instant 
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matter no written orders were issued by the contracting officer with 
or without the approval of the Secretary of War or his authorized 
representative for any of the backfilling in the old borrow pits. Con- 
sequently, there is no legal liability against the Government for pay- 
ment of any amount therefor, as for “extra work ”, in excess of the 
stipulated contract price for completing performance of the con- 
tract. See Plumley v. United States, 226 U.S. 545; and Sanford and 
Brooks Co. v. United States, 58 Ct. Cls. 159. Moreover, the con- 
tracting officer having determined as a matter of fact that none of 
said backfilling of the borrow pits represented extra work, such 
finding of fact is conclusive on contractors under article 15 of the 
contract, no appeal therefrom to the head of the department having 
been taken. Penn Bridge Co. v. United States, 59 Ct. Cls. 892, and 
cases there cited. See also Morris and Cummings Dredging Co., 
Inc. v. United States, decision No. L-57, Ct. Cls., dated November 
6, 1933. 

Inasmuch as the backfill work for which the contractors are claim- 
ing an additional payment, in excess of the contract price, appears to 
have resulted from the construction methods employed by the con- 
tractors, for their own benefit without authorization or written 
orders therefor from the contracting officer and conferred no benefit 
on the United States as reported by the administrative officers con- 
cerned, contractors are not entitled to any sum in excess of the 
contract price. 

Accordingly, upon review, the settlement of March 19, 1934, dis- 
allowing said extra work claim, must be and is sustained. 


(A-56877) 


TRAVELING EXPENSES—TEMPORARY AND PERMANENT CHANGE 
OF STATION 


Where facts show the good faith of a temporary detail or assignment of an 
officer or employee to a place to which his regular station is thereafter 
changed, and that at the time the order for travel on temporary duty 
was issued there was no purpose to effect a transfer or change in regular 
duty station, reimbursement of otherwise proper expenses incident to such 
travel is authorized, but where the facts show that the real purpose of 
the travel was to effect a change of regular duty station, and the transfer 
was not “authorized by the head of the department” in an “order di- 
recting such transfer’ pursuant to the requirements of section 2 of the 
act of March 3, 1933, 47 Stat. 1513, reimbursement of traveling expenses 
is not authorized. 


Comptroller General McCarl to the Secretary of the Interior, August 20, 1934: 

There has been resubmitted for preaudit voucher in favor of Mau- 
rice P, Shaner, special agent, for $6.85 as reimbursement of per diem 
and other expenses during the period April 20 to 27, 1934, in con- 
nection with the travel between Chicago, IIll., and New York City. 
This travel was authorized by travel order of April 20, 1934, as 
follows: 
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Mr. MAvuRICE P. SHANER, 
Special Agent for Oil Enforcement, Division of Investigations, 
326 U.S. Court House, Chicago, Illinois. 

DEAR Mr. SHANER: You are directed to proceed to New York City (district I1) 
and report to the acting special agent in charge at that place. 

You will remain on temporary duty in the above-mentioned district until 
further instructions. 

Very truly yours, 
(Signed) Louis R. GLavIis, 
Director. 


Under the same date additional travel orders were issued to this 
agent as follows: 


Mr. Maurice P, SHANER, 
Special Agent for Oil Enforcement Division of Investigations. 

Dear Str: You are hereby authorized to travel from your headquarters lo- 
cated at New York City to and from the following-named points in the United 
States, upon oflicial business of this Department, the nature of which has been 
communicated to you: Such points in district Il, embracing the States of New 
York, New Jersey, and Connecticut, as our official duties as special agent for oil 
enforcement, division of investigations, may require. You may use your per- 
sonal automobile, reimbursement therefor to be at the rate of 5¢ per mile, in 
accordance with para, 12 (a), Government Travel Regulations. 

Travel must be by the shortest practicable route and without unnecessary 
delay, and round trip tickets must be obtained wherever practicable. 

While traveling on official duty away from your designated headquarters you 
will be compensated for personal and transportation expenses as shown in 
sections A and C following: 

A. In lieu of subsistence expenses, not exceeding $5.00 per diem; no per diem 
to be allowed while at home or place of residence. 

B. While traveling on official business beyond the limits of the continental 
United States you will be allowed, in lieu of subsistence expenses, not exceeding 
$ per diem; or actual subsistence expenses of 
not exceeding an average of $ per diem. 

C. You will also be reimbursed for your actual and necessary transportation 
and other miscellaneous expenses not personal, railroad, steamboat, stage and 
livery fares, tolls, ferriage, etc., including necessary sleeping and parlor car 
accommodations: street car, cab, and bus fares; baggage transfers and check- 
ing parcels. 

Travelers must provide themselves with copies of the standardized Govern- 
ment Travel Regulations, which show in detail the nature and extent of the 
above allowances. 

The expense arising from this authorization will be chargeable to the 
appropriation for National Industrial Recovery Act, Interior, Investigations, 
4-03 /5640.20. 

Respectfully, 
(Signed.) Louris R. Gravis, 
Director. 
Copies for Mr. Bullion. 


In reply to the preaudit difference statement the following ex- 
planation was submitted by letter of July 14, 1934, from the Acting 
Director, Division of Investigations: 


With further reference to the account of Mr. Maurice P. Shaner, special 
agent for oil enforcement in this Division, covering travel from Chicago, Illi- 
nois, to New York City during the month of April, 1934, and in answer to the 
questions raised by you in your preaudit difference statement of July 12, 1934, 
you are informed that while it was generally understood that Mr. Shaner would 
not return to his old station at Chicago, yet at the time he was instructed to 
proceed to New York, it was not definitely known that New York would be his 
future official station. As previously stated, shortly after Mr. Shaner’s arrival 
in New York, it was determined by this office to assign him to regular duty in 
that district and such transfer was approved by the Secretary. 

Because of emergencies and unforeseen developments in the oil-enforcement 
work of this Division, it often becomes necessary to direct a special agent to 
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proceed immediately from one post of duty to another. In these cases, this 
Division, in order to meet such emergency need in the field, details the agent 
for temporary duty at the point where his services are in demand and ii some 
few cases it later develops that his presence in that place is required more or 
less permanently and a transfer of headquarters is then recommended to the 
Secretary of this Department. The work of the Division will be considerably 
circumvented if a restriction is laid upon this office in details of this nature, as 
you will readily understand, since an approximate period of two weeks is 
required to complete an official transfer of headquarters. At the expiration of 
that time, in all probability, the need for the employee's services at the point to 
which he was to be sent may have been dissipated to the detriment of the 
service. 

It is possible, of course, that conditions may sometimes arise neces- 
sitating the detail or assignment of an officer or employee for tem- 
porary duty at a place to which his regular duty station may there- 
after be changed. And in such cases when facts are shown that the 
transaction was in good faith and that at the time the order for 
travel on temporary duty was issued there was no purpose to effect 
a transfer or change in regular duty station, reimbursement of other- 
wise proper expenses incident to such travel is authorized. But it 
loes not appear that such are the facts in the present case. On the 
contrary the record discloses that the real purpose of the travel was 
to effect a change of regular duty station from Chicago to New York 
and that such purpose was known to the employee. Under such cir- 
cumstances, reimbursement of the expenses of the transfer not having 
been “authorized by the head of the department” in an “ order 
directing such transfer ” pursuant to the requirements of section 2 of 
the act of March 3, 1933, 47 Stat. 1513, the refusal to certify the 
voucher for payment must be and is sustained. 

Also, it appears from the travel voucher that the traveler used 
official transportation requests I-180663 and I-180664 for railroad 
and Pullman fares costing $32.70 and $8.35, respectively. A charge 
will be raised against the employee for the cost of such transporta- 
tion, and he should be instructed to deposit these amounts promptly 
in order to avoid the withholding from his compensation. 


(A-56574) 
POSTAL SERVICE—ESTABLISHMENT OF STAR ROUTES 


The provisions of section 451, title 39, United States Code (act of July 2, 
1918, 40 Stat. 751), prohibit the substitution of stur-route service for Rural 
Delivery Service except, (1) where the number of patrons to be served by 
the proposed star route is at least twice as large as the number of patrons 
that have been served by the rural-delivery route proposed to be discon- 
tinued, or (2) where the services of a qualified rural carrier for the route 
proposed to be discontinued cannot be secured. 


Comptroller General McCarl to the Postmaster General, August 23, 1934: 
There has been received your letter of July 10, 1934, as follows: 


Several cases are cited below involving expenditures of money from the 
star-route appropriation, and curtailment or discontinuance of Rural Delivery 
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Service, with request for opinion as to proper interpretation of the statute found 
in section 1807, Postal Laws and Regulations, edition of 1932 (39 U.S.C. 451) 
which reads: 

“No part of the appropriation for inland transportation by star routes shall 
be expended * * * nor shall any of said sum be expended for star-route 
service for a patronage a major portion of which has been served by Rural 
Delivery Service, unless the services of a qualified rural carrier cannot be 
secured.” 

(1) A star route was formerly maintained between Jefferson and Lander, 
Maryland, largely for the supply of about twenty-five families through the me- 
dium of box delivery and collection service, as both Jefferson and Lander were 
otherwise supplied although there was, of course, some mail passing between the 
two offices over the star route. Rural Delivery Service was extended to pro- 
vide supply for the twenty-five families and the star route was discontinued, 
but protests are received that the rural-delivery supply is not satisfactory and 
patrons urge reestablishment of the star route. The route might be reestab- 
lished and the rural route curtailed, with saving to the Department of approxi- 
mately $40 per annum, and provide the service desired, but the question is 
whether this would be permissible as probably the major portion of the pat- 
ronage, the twenty-five familes, have been supplied by rural delivery, the mail 
handled between Jefferson and Lander evidently being of less importance than 
the supply of the families. 

(2) Star route no. 76348, Bishop to Round Valley (no office), California, is 
operated solely for the supply of families through the medium of box-delivery 
and collection service. It is recommended by field officials that rural-delivery 
route no. 1, Bishop, which is about twenty-eight miles in length, be discontinued 
and the star route changed to take over about five miles of the rural-delivery 
route, supplying forty-five of the fifty-five families on the rural route, the re- 
maining part which supplied only ten families to be dispensed with, or, if that 
be not permissible, that the rural-delivery route be changed to omit that portion 
on which the ten families are supplied and extended to Round Valley (no office), 
the star route to be discontinued. The question is whether it would be permis- 
sible to expend $74.72 per annum from the star-route appropriation for a 
patronage now served by rural delivery, which would make the total cost of the 
star route $1,419.72 per annum, or whether the rural-delivery route should be 
extended to cover the same patronage as would be supplied by the star route, 
making total cost of the rural route $2,685.12, or $1,265.40 per annum more than 
the cost of the star route. 

(3) A post-oftice inspector recommended that star route no. 50425, Kempner 
to Oakalla, Texas, be extended to take up rural-delivery route no. 1, Oakalla, 
and stated that as only seventy-five families were supplied by the rural-delivery 
route, while ninety-nine were served by the star route, the patronage of the 
rural-delivery route would not constitute a major patronage of the proposed 
star route. This would effect a net saving to the Department of $1,479.84 per 
annum. The question is, whether this is ‘the correct interpretation of the law, 
or whether the expenditure of $613.92 from the star-route appropriation would 
be for a patronage (Seventy-five families) now supplied by Rural Delivery 
Service, and therefore not permissible. 

(4) Requests had been received for establishment of star-route service in lieu 
of rural-delivery route no. 1, Flatwillow, Montana, but no action was taken 
thereon and the route was discontinued May 15, 1933, because of small patron- 
age. By establishing a star route of probably twice a week frequency instead 
of triweekly as was the rural-delivery route, such route could probably be ob- 
tained for very much less cost than did the rural-delivery route, and the question 
is whether a star route might properly be established at this time even though a 
major portion of the patronage has been served by Rural Delivery Service. 


The entire section 451, title 39, United States Code, a portion of 
which is quoted in your letter, is as follows: 


No part of the appropriation for inland transportation by star routes shall 
be expended for continuance of any star-route service the patronage of which 
shall be served entirely by the extension of Rural Delivery Service, nor shall 
any of said sum be expended for star-route service for a patronage a major 
portion of which has been served by Rural Delivery Service, unless the services 
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of a qualified rural carrier cannot be secured (July 2, 1918, c. 117, § 1, 40 
Stat. 751). 
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The apparent purpose of this provision was to effect a curtail- 
ment of star-route service and an extension of Rural Delivery Serv- 
ice, and it prohibits the substitution of star-route service for Rural 
Delivery Service except under certain prescribed conditions, to wit, 
(1) where the number of patrons to be served by the proposed star 
route is at least twice as large as the number of patrons that have 
been served by the rural delivery route proposed to be discon- 
tinued, or (2) where the services of a qualified rural carrier for the 
route proposed to be discontinued cannot be secured. Unless one of 
these two conditions can be established star-route service may not 
legally be substituted for Rural Delivery Service. 

The provisions of the enactment are a limitation on the use of 
appropriations and the questions submitted must be answered ac- 
cordingly. 

In case (1) the first condition is not present, that is, the proposed 
substitution will not serve twice as many patrons as are being served 
by the Rural Delivery Service. Therefore, the reestablishment of the 
star route is not authorized unless it be determined that the present 
rural carrier is not qualified pursuant to the standards fixed by 
the Post Office Department and that the services of a qualified car- 
rier cannot be secured. 

If a qualified rural carrier can be secured, the proposed extension 
of the star route in case (2) is not authorized. If the present set-up 
cannot be maintained, and it is a question of extending either the 
star route or the rural route, the latter only would be authorized 
notwithstanding the increased cost of operation. 

Assuming that qualified rural carriers are now serving or can be 
secured, the proposed action in case (3) is not authorized. Having 
in mind the purpose of the law as above stated, it must be held that 
no portion of any existing rural route may be combined with all or 
any portion of an existing star route to determine whether the major 
portion of the patronage on the proposed route has been served by 
the Rural Delivery Service. Otherwise, it would be possible through 
such combinations greatly to increase star routes and decrease rural 
routes, the very condition the statute sought to prohibit. 

If a qualified rural carrier can be secured the proposed action in 
case (4) is not authorized. 


re a a a ee ee ee. 


i ny | 


(A-56602) 
CLAIMS—FRAUD—CRIMINAL CHARGES 


The fraudulent presentation of a claim against the Government for a greater 
amount than is due vitiates claimant’s right in the entire claim. 

The disposition of a criminal charge under section 5438, Revised Statutes, in 

no way affects the property rights of the parties involved. Criminal 
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charges and property rights are for determination under entirely different 
rules of evidence and procedure and the determination of one is in no 
way dependent upon the other. 


Decision by Comptroller General McCarl, August 23, 1934: 

Review has been requested of settlement no. 0446467, dated June 
21, 1934, wherein was disallowed the claim of the Wholesale Food 
Supply for $192.14 as the contract price of poultry alleged to have 
been furnished to the United States Marine Hospital, Baltimore, 
Md., during the month of April 1932. 

It appears that the Wholesale Food Supply, owned and operated 
by B. Franklin Shipley, was awarded contract for furnishing poul- 
try to the United States Marine Hospital during the month of April 
1932, and that its claim herein represents the contract price of 
poultry alleged to have been delivered to the hospital under that 
contract. In the latter part of April 1932 the driver who was en- 
gaged in making deliveries for claimant reported to the United 
States Attorney’s Office certain irregularities which indicated short 
weight deliveries. Ordinarily the dietitian or the storekeeper re- 
ceived and checked all deliveries but at times when neither was on 
duty or in case they were otherwise engaged, a kitchen attendant, 
Horace Johnson, was to perform this duty. 

According to the driver’s statement to the United States attorney, 
Johnson had visited the Wholesale Food Supply and had a private 
conference with Mr. Shipley; that he was entrusted with two invoices 
covering each delivery of chickens—one corresponding with the 
poundage ordered and the other with the actual weight of chickens 
delivered, which was 25 to 30 pounds less than the quantity ordered ; 
that he, the driver, was instructed that in case Johnson received the 
chickens he was to present the invoice for the amount of chickens 
ordered and give Johnson $2 in money, with which, also he had been 
entrusted, but that in the event any person other than Johnson was 
receiving, he was to present the invoice for the correct weight of 
chickens delivered and return the $2 to claimant. An agent of the 
Department of Justice was assigned to the case and on April 28, 
1932, he observed Johnson receive $2 in money from the driver and 
after checking weights found that short delivery amounting to 36 
pounds had been effected at that time. 

An indictment under section 5438, Revised Statutes, growing out 
of the transaction, was returned against Shipley on May 4, 1933, 
and trial under the charge on November 10, 1933, resulted in a verdict 
of not guilty and judgment of acquittal. The claimant now contends 
that he has been by that verdict exonerated of any wrongdoing or 
attempt to defraud the Government in connection with the case. 

The disposition of a criminal charge in such a case in no way 
affects the property rights of the parties involved, which rights 
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are for determination under entirely different rules of evidence and 
procedure and the determination of one is in no way dependent upon 
the other. 

In defense of the criminal charge under section 5438, Revised 
Statutes, claimant contended that the hospital attendant Johnson 
came to his place of business in his absence on three different occa- 
sions and reported that on account of an emergency the hospital was 
in need of extra poundage of roasting chickens, which were delivered 
to him without an order, and that the amount of poultry so delivered 
to Johnson was taken into consideration in billing subsequent orders 
without explanation on the face of the bills. Testimony to that 
effect was given by one of claimant’s employees. Claimant did not 
explain the giving of money to Johnson nor did he explain why 
separate invoices were not rendered for chickens delivered to Johnson. 
Johnson disappeared and has not been apprehended. 

The fraudulent presentation of a claim against the Government 
for a greater amount than is due vitiates and destroys claimant’s right 
in the entire claim. By a fraudulent attempt to collect more than 
is due, the entire claim is forfeited. See sections 172 and 173, act 
of March 3, 1911, 36 Stat. 1141, and Furay v. United States, 34 Ct. 
Cls. 171. As a general rule of law and equity a claim established 
by false or fraudulent practices would be rejected. It is immaterial 
whether the fraud is attempted by principal or agent, attorney or 
assigns. The act or declaration of an agent is the act or declaration 
of the principal. See La Abra Silver Mining Company v. United 
States, 175 U.S. 423. 

The record in this case clearly establishes that claimant’s original 
bill was presented for an amount greater than was actually due. 
That seems to be admitted by claimant. Such action was not due to 
mistake of fact or misconstruction of law. If all the contentions of 
claimant set out in defense of the criminal charge be conceded, it is 
yet apparent that invoices presented did not disclose the true trans- 
actions. An attempt to defraud the Government is obvious and the 
statute of forfeiture must be invoked. Compare 10 Comp. Gen. 188, 
and A-52386, December 7, 1933, and cases therein cited. 

The settlement of June 21, 1934, must be and is sustained. 


(A-57101) 


PAY—LONGEVITY—ARMY OFFICERS—ECONOMY ACT, AS AMENDED 


Under section 201 of the Economy Act, as amended and continued in force 
during the fiscal year 1935 by section 24 of the act of March 28, 1934, 
48 Stat. 523, officers of the Army are not entitled, during the fiscal year 
1935, to count for purposes of longevity pay service subsequent to June 
30, 1932; the act of June 27, 1934, 48 Stat. 1265, being applicable only to 
service entitling to a promotion in grade. 





Ci 
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Comptroller General McCarl to Captain H. S. Farish, United States Army, 
August 23, 1934: 


There has been received your letter of Jaly 31, 1934, as follows: 


1. There has been presented to the undersigned disbursing officer voucher 
attached for payment upon maturity. 

2. This officer's service is as follows: 

(Federal: Pvt. U.S. Marine Corps 20 Nov. 99 to 22 Oct. 00; landsman U.S. 
Navy 23 Oct. 00; yeoman 3d cl. 1 Feb. 01; yeoman 2 cl 1 Feb. 02; yeoman 1 cl 1 
Feb. 03; chief yeoman 1 Feb. 04 to 1 Feb. 04; pay clerk U.S. Navy 2 Feb. 04 
to 24 Sept. 04 and from 27 Sept. 04 to 22 Aug. 05)—Pvt. Co. C 4th Va. Vol. Inf. 
18 May 98 to 27 April 99; capt. Engr. Sec. O.R.C. 5 June 18; accepted 5 June 
18; active duty 10 June 18; vacated 17 Sept. 20—Capt. F.D. 1 July 20; accepted 
17 Sept. 20; (b) 1 It. (Nov. 18, 22) ; capt. 28 May 25 

3. The claimant will be paid for the month of July 1934 as follows: 

I ne ns sina cineniaticnaditae iaieaaaemualiihapaniinia $325. 00 





SUI, NNN oS desta ictisae Ghaliiaindianie-eienes 53. 01 
FRE I ints cat ecole hte dia hal  hgon caleba mapa - 378.01 
Debits: 
See Be eb 6s Senet, 2 tobe aneabos $7. 21 
Act 3-28-34... ...--- bis sak od hi nec Side ck wb Mloatedln dnd 16. 25 
23. 46 





Net balance paid ae .-. 3054.5 
4. This voucher is for difference in pay for over 21 years’ ” serv ice and 18 years’ 


service for longevity pay he claims is due under your. decision A-55877 June 29, 
1934. 


5. Advance decision requested as to legality of payment, 

The record of service contained in your submission shows that the 
officer on June 30, 1932, was serving as a captain with over 18 years’ 
and less than 21 years’ service. On June 30, 1932, he was entitled 
to base pay of $3,000 per annum as an officer entitled to the pay of 
the fourth period increased by 30 per centum. 

Section 1 of the act of June 10, 1922, 42 Stat. 625, provides, in 
part: 


That, beginning July 1, 1922, for the purpose of computing the annual pay 
of the commissioned officers of the Regular Army and Marine Corps below 
the grade of brigadier general, of the Navy below the grade of rear admiral, 
of the Coast Guard, of the Coast and Geodetic Survey, and of the Public 
Health Service below the grade of surgeon general, pay periods are prescribed, 
and the base pay for each is fixed as follows: 

* * * the fourth period, $38,000; * * *. 

- * - * * e * 

The pay of the fourth apenas shall be paid to * * * captains of the 
Army, lieutenants of the Navy, and officers of corresponding grade who have 
completed seventeen years’ service, except those whose promotion is limited 
by law to this grade and who are not entitled under existing law to the pay 
and allowances of a higher grade; * * *, 

* ” * * * x * 
ivery officer paid under the provisions of this section shall receive an in- 
crease of 5 per centum of the base pay of his period for each three years of 
service up to thirty years; * * *., 


According to the record contained in your submission, 21 years’ 
service had “been completed subsequent to June 30, 1932, and prior 
to July 1, 1934, and the voucher covers 5 percent additional base pay 
of the fourth period under section 1 of the 1922 act, last above 
quoted, and requires the consideration of statutes in pari materia 
with section 201 of the Economy Act. 
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Section 201 of the Economy Act of June 30, 1932 (the Legislative 
Appropriation Act for the fiscal year 1933), 47 Stat. 403, provided : 


All provisions of law which confer upon civilian or noncivilian officers or 
employees of the United States Government or the municipal government of 
the District of Columbia automatic increases in compensation by reason of 
length of service or promotion are suspended during the fiscal year ending 
June 30, 1933; but this section shall not be construed to deprive any person 
of any increment of compensation received through an automatic increase in 
compensation prior to July 1, 1932. 


The provisions of this law were continued for the fiscal year 1934, 
by section 4 (a), title II, of the act of March 20, 1933, 48 Stat. 13. 
Section 24 of the Independent Offices Appropriation Act for 1935, 
act of March 28, 1934, provided: 


Title II of the act entitled “An act to maintain the credit of the United 
States Government”, approved March 20, 1933, is amended by inserting at 
the end thereof the following: 

“Sec. 10. (a) The following sections, as amended, of part II of the Legis- 
lative Appropriation Act, fiscal year 1933, are hereby continued in full force 
and effect during the fiscal year ending June 30, 1935; sections 201 (suspending 
automatic increases in compensation) * * * 

+ a ” - * e 7 

“(d) For the purpose of continuing the sections enumerated in subsections 
(a), (b), and (ce) of this section, in the application of such sections with 
respect to the fiscal year ending June 30, 1935: The figures ‘1933’ shall be 
read as ‘19065’: * ° ® 

“(e) In the application of the sections enumerated in subsections (a), (b), 
and (c) of this section with respect to the fiscal year ending June 30, 1935 
(but not with respect to the fiscal year ending June 30, 1934), the following 
amendments shall apply: 

“(1) Section 201 (suspending automatic increases in compensation) of part 
II of the Legislative Appropriation Act, fiscal year 1933, is amended by inserting 
at the end thereof the following: ‘ This section shall not apply during the fiscal 
year ending June 30, 1935, except to the extent that it suspends the longevity 
increases provided for in the tenth paragraph of section 1 of the Pay Adjust- 
ment Act of 1922. This amendment shall not authorize the payment of back 
compensation.’ ” 


Section 201 of the Economy Act as thus continued in effect during 
the fiscal year 1935, was amended to read as follows: 


All provisions of law which confer upon civilian or noncivilian officers or 
employees of the United States Government or the municipal government of 
the District of Columbia automatic increases in compensation by reason of 
length of service or promotion are suspended during the fiscal year ending 
June 30, 1935; but this section shall not be construed to deprive any person 
of any increment of compensation received through an automatic increase in 
compensation prior to July 1, 1932. This section shall not apply during the 
fiscal year ending June 30, 1935, except to the extent that it suspends the 
longevity increases provided for in the tenth paragraph of section 1 of the 
Pay Adjustment Act of 1922. This amendment shall not authorize the payment 
of back compensation. 


In decision A-55507, dated May 24, 1934, it was held, in effect, 
that the amendment of March 28, 1934, while restoring automatic 
increases in compensation to certain postal employees on and after 
July 1, 1934, for the fiscal year 1935, did not authorize or permit 
including service performed subsequent to July 1, 1932, or prior to 
July 1, 1934, for the reason section 201 of the Economy Act, as 
originally enacted and continued in force, as the language last above 
quoted plainly indicates, suspended the operation of all statutes 
authorizing automatic increases in compensation— 
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* * * Hence, not only was the granting of the automatic increase in 


compensation prohibited, but also no service during that period may be included 
in computing longevity to determine either the amount or the effective date 
of an automatic increase in compensation, as both would necessarily be based 
upon a statute not operative during such period. * * * 

The decision A-55877, dated June 29, 1934, cited in your submis- 
sion, considered the effect of the subsequent act of June 27, 1934, 
Public 480, 48 Stat. 1265, and it was concluded in view of the lan- 
guage used therein that such service rendered during the fiscal years 
1933 and 1934 properly may be included for purpose of determining 
the grade to which employees may progress from and after July 1, 
1934, but there is nothing in the language of the act of June 27, 1934, 
either expressly or impliedly, granting longevity increases of pay to 
officers of the services mentioned in the title of the act of June 10, 
1922, by reason of any service performed subsequent to July 1, 
1932. 

Section 1 of the act of June 27, 1934, 48 Stat. 1265, provides: 

That in the administration of the provision of subparagraph (1) of section 
24 of the Independent Offices Appropriation Act, 1935, amending section 201 of 
part II of the Legislative Appropriation Act for the fiscal year 1933, all service 
rendered by postal and other officers and employees prior to July 1, 1932, 
and subsequent to June 30, 1932, shall be credited to the officers or employees 
and such officers or employees promoted to the grade to which they would 
have progressed had section 201 (suspending automatic increases in compensa- 
tion) of part II of the Legislative Appropriation Act, fiscal year 1933, not heen 
enacted, 

This act did not, in terms nor by necessary implication, repeal 
section 201 of the Economy Act of June 30, 1932, as extended for 
the fiscal year 1935. Had there been any such intention on the part 
of the Congress, such intention undoubtedly would have been 
couched in clear and cogent terms. The antecedent act of March 28, 
1934, specifically referred to in the act of June 27, 1934, provided that 
section 201 (suspending automatic increases in compensation) is here- 
by continued in full force and effect during the fiscal year ending 
June 30, 1935, and in the same section provision was made, as quoted 
from section 24, subparagraph (1), as follows: 

Section 201 (suspending automatic increases in compensation) of Part II 
of the Legislative Appropriation Act, fiscal year 1933, is amended by inserting 
at the end thereof the following: “This section shall not apply during the 
fiscal year ending June 30, 1935, except to the extent that it suspends the 
longevity increases provided for in the tenth paragraph of section 1 of the 
Pay Adjustment Act of 1922. This amendment shall not authorize the payment 
of back compensation.” 

It is clear that by the act of June 27, 1934, Congress did not intend 
to repeal the quoted provision of the act of March 28, 1934. There 
is no inconsistency between the two acts, merely a clarification which, 
through legislative interpretation, authorizes in the administration 
of paragraph 24 (1) of the Independent Offices Appropriation Act 
for 1935 the crediting of all service rendered by officers and em- 
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ployees between July 1, 1932, and June 30, 1934, for promotion pur- 
poses to the grade to which they would have progressed had section 
201 of the economy act not been enacted, and to this extent only 
amended the proviso of section 24 (1) of the act of March 28, 1934, 
under which such service was not permitted to be counted for either 
longevity purposes or for progression in grade. See A-55507, dated 
May 24, 1934. 

Under the act of June 10, 1922, you were entitled on July 1, 1932, 
as a captain with over 18 years’ service, to pay of the fourth pay 
period increased by 30 per centum for longevity, or $325 per month, 
and this amount admittedly has been received. Under the provi- 
sions of section 201 of the Economy Act, as amended by section 24 
(1) of the act of March 28, 1934, suspension of longevity increases 
to officers of the services mentioned in the act of June 10, 1922, were 
extended and continued during the fiscal year 1935. Under the plain 
terms of section 201 of the economy act as amended, no service per- 
formed subsequent to June 30, 1932, may be credited to these officers 
for the purpose of additional pay provided for in the tenth para- 
graph of section 1 of the act of June 10, 1922. Payment of the 
voucher is not authorized. 







(A-54762) 
COMPENSATION—40-HOUR WEEK—PANAMA CANAL 


Employees of the Panama Canal in the artisan and mechanical groups, includ- 
ing supervisors, whether paid on an annual, monthly, or daily busis, are 
within the terms of section 23 of the act of March 28, 1934, 48 Stat. 522, 
establishing a 40-hour week. 

No change is authorized in the monthly or annual rates of compensation of 

employees of the Panama Canal subject to the 40-hour-week statutory pro- 

vision other than that required to pay a rate not lower than the rate per 
month or per annum paid as of June 1, 1932, less any applicable percent- 
age reduction, and no additional compensation for overtime is’ authorized 
in such cases. The action of the Panama Canal in adjusting the compen- 
sation of certain employees previously paid on a monthly basis to com- 
pensation on an hourly basis because of the 40-hour-week statutory pro- 
visions, resulting in an actual reduction of compensttion, was unauthorized 
and the claims of the employees affected are required to be readjusted on 
a monthly basis, retroactive as of March 28, 1934, the date of the act. 


Comptroller General McCarl to the Governor of the Panama Canal, August 25, 
1934: 


There has been received your letter of July 12, 1934, as follows: 





There is transmitted herewith for your decision, claim dated May 29, 1934, 
filed with the Governor of the Panama Canal, on behalf of some 350 Panama 
Canal employees, for additional compensation arising out of the method used 
in applying section 23 of the Independent Offices Act passed March 28, 1934. 
Attached to this claim are a copy of a letter of the Governor of the Panama 
Canal, dated June 9, 1934, addressed to the district attorney at Ancon, Canal 
Zone, in which an explanation is made of the method used for fixing the rate 
of pay under section 23, and a copy of the district attorney’s reply of June 11, 
1934. I am also enclosing for your further information and consideration copy 
of a letter dated May 29, 1934, addressed by the Government to the district 
attorney, Ancon, Canal Zone, and a copy of the district attorney's reply of 
June 5, 1934. 
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On the basis of this correspondence, your reconsideration is requested of 
your decision of April 12, 1984 (A-54762), to the effect that section 23 is 
applicab!e to the employees of the Panama Canal on the Canal Zone. Should 
you reaffirm your decision that section 23 does apply to the Panama Canal, 
and that the wages of certain employees of the Panama Canal are fixed “ by 
wage boards or other wage-fixing authorities” as those terms are used in sec- 
tion 23, your decision is requested of the following questions: 

1. Whether the proper procedure has been followed in fixing the rates of pay 
of employees who have filed the claim attached hereto, dated May 29, 1934, and, 
if not, what procedure should have been followed in fixing their rates of pay? 

2. Does the Panama Canal Act 25% limitation prevail over the Thomas 
amendment in case the latter results (through necessary administrative appli- 
cation) in pay exceeding 25% over rates paid by the Government in the United 
States? 

3. In case the answer to question 2 is “No”, is it required by the law in the 
Thomas amendment that mechanics whose monthly rates of pay as of June 1, 
1932, were derived from hourly craftsmen’s rates of pay, but included com- 
pensation for a definite amount of overtime service (weekly compensation in 
excess of 48 hours’ pay for corresponding craftsmen compensated on an hourly 
basis), as illustrated by the Governor in the case of $269.00 rate for power- 
plant operators, must now, when working 40 hours per week as provided under 
the Thomas amendment, be paid the same weekly compensation as they were 
paid on June 1, 1932, despite the fact that the monthly rates then in effect 
had been established to include compensation for extra and Sunday time over 
and above the 48 hours per week constituting the ordinary work week for 
employees in comparable and related lines of work? Or will the intent of the 
law be fully met if such craftsmen as are affected by the Thomas amendment 
are given for 40 hours’ work a weekly compensation which is equivalent to 
48 t'mes the basic hourly craftsmen’s rate of pay which was in effect on June 1, 
1932? 

4. With the facts set forth in the Governor’s letter of May 29, 1934, to the 
district attorney as a basis, it is requested that you specify more definitely 
than is indicated in your decision of April 12, 1934, the dividing line between 
employees of the Panama Canal who are subject to the provisions of section 
23, and those who do not come within the scope of the provisions of that 
section. 

It is the op nion of the Panama Canal that, in view of the provisions of the 
Panama Canal Act and the procedure followed in fixing the compensation of 
employees of the Panama Canal under the provisions of that act, the pro- 
visions of section 23 of the Independent Offices Act are not properly applicable 
to the Panama Canal. This conclusion is confirmed by your decision of June 
30, 1934 (A-56221), holding that section 23 does not apply to the employees 
of the Eng neer Department of the Army. 

The district attorney of the Canal Zone, in commenting upon this subject 
in his memorandum of June 5, 1934, enclosed, reached the ccnclusion that 
section 23 does not apply to Panama Canal employees for reasons stated as 
follows: 

“Congress has always recognized that the conditions affecting employment 
with the Panama Canal are in many respects drastically different from those 
obtaining in continental United States, and by section 4 of the Panama Canal 
Act of August 24, 1912 (87 Stat. 560, 569) enacted special legislation govern- 
ing conditions of employment for the Panama Canal, resting such conditions 
in the discretion of the President or his authority, until such time as Congress 
might by law regulate the same, with the sole condition that salaries or com- 
pensation should in no instance exceed by more than 25% the salary or com- 
pensation paid for the same or similar services to persons employed by the 
Government in continental United States. Under this authority of Congress 
the President, by Executive order of February 2, 1914, authorized the Gover- 
nor of the Panama Canal by administrative action to fix compensation and 
make appointments of all employees. Under my interpretation of the princi- 
ples of statutory construction, as quoted in opinion of the Attorney General 
of April 1, 1913 (30 Op. Atty. Gen. 139, at 143, citing Rodgers v. U.S., 185 
U.S. 83, 87), the later general legislation as contained in section 23 of the act 
of March 28, 1934, does not affect the special provisions of the earlier statute, 
ie., section 4 of the Panama Canal Act, supra, there being no repeal of the 


previous legislation, and there being no inconsistency in the two acts standing 
together.” 
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The district attorney makes reference to the fact that Senator Thomas of 
Oklahonia, in presenting the amendment, mentioned the fact that he intended 
that it should apply to employees of the Panama Canal, but, as the district at- 
torney points out, this statement is by no means conclusive as to the proper 
interpretation of the provision. 

The compensation of the employees of the Panama Canal is certainly not 
fixed by wage-fixing boards or similar wage-fixing authorities. It does not 
appear, in view of the provisions of the Panama Canal Act «is Cited by the 
district attorney, that wage-fixing authorities, such as those referred to in 
section 23, have had any more to do with the fixing of wages of employees of 
the Panama Canal than they have had to do with the fixing of wages of 
employees of the Engineer Department of the Army. 


The decision of April 12, 1934, A-54762, held as follows: 


Wage boards in the Canal Zone are not specifically required by statute or 
Executive order. It is understood, however, that rates fixed by “ wage boards 
or other wage-fixing authorities” in the continental United States are used 
as a basis by the Governor of the Panama Canal, under authority of the 
quoted Executive order issued pursuant to the statute quoted, to fix rates in 
the Canal Zone for the same trades or occupations, and that wage boards are 
created by the Governor to act in an advisory capacity to him in determining, 
among other matters, which schedule of rates fixed in the continental United 
States would be properly applicable. 

In the final determination, therefore, the Governor does fix the salary rates 
of certain employees of the Panama Canal on the Isthmus not.subject to the 
Classification Act as extended to the field service “ under a procedure similar 
to that followed by wage boards, that is with reference to wages, etc., paid 
to similar classes in commercial industry rather than with reference to salary 
rates or schedules of rates specifically fixed by or pursuant to statute” (quoting 
from the decision of April 6, 1934). For instance, it is understood that if and 
when a wage board should adjust the salary rate previously fixed for a trade 
or similar occupation at the navy yards in the continental United States, 
such change in rate would be reflected in the rate fixed by the Governor of the 
Panama Canal for the same trade or occupation in the Canal Zone. 

Accordingly, with respect to certain classes of employees of the Panama 
Canal, the authority vested in the Governor of the Panama Canal by Executive 
order issued pursuant to the act of August 24, 1912, 37 Stat. 561, is to be re- 
garded as one of the “other wage-fixing authorities” within the meaning of 
section 23 of the act of March 28, 1934, and that the Panama Canal employees 
in the “trades and occupations” as defined in the decision of April 6, 1934, 
are subject to the terms of said section. 

You are advised, therefore, that employees of the classes numbered (1) and 
(2) in the submission are subject to the provisions of section 23 of the act of 
March 28, 1934. As to class (2), however, no change in the monthly or annual 
rate of compensation other than that required to pay a rate not lower than the 
rate per annum or per month paid June 1, 1932, less any applicable percentage 
reductions, would be authorized. That is to say, they are to receive the same 
monthly or annual compensation although their regular hours of duty may be 
reduced. As to employees in class (3), that is, those on floating equijment, 
policemen, firemen, etc., it is understood that the rates of these classes of em- 
ployees in the continental United States are usually fixed not by wage boards 
or other wage-fixing authorities, but by or pursuant to statute. Hence, it would 
appear that section 23 of the act of March 28, 1934, would not be applicable 
to them. Likewise said section is not applicable to employees of class (4) 
whose compensation is subject to the Classification Act as extended to the field 
service (10 Comp. Gen. 519), nor to alien employees whose rates of wages and 
hours of labor have not heretofore corresponded to the rates of wages and hours 
of labor prescribed for the regular force of employees under the Panama Canal. 
5 Comp. Gen. 235; 10 id. 322, 


In your letter of May 29, 1934, to the District Attorney, Canal 
Zone, it was stated as follows: 
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Section 23 of the Independent Offices Appropriation Act of March 28, 1934, 
provides : 

“The weekly compensation, minus any general percentage reduction -which 
may be prescribed by act of Congress, for the several trades and occupations 
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which is set by wage boards or other wage-fixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the fuil-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932: 
Provided, That the regular hours of labor shall not be more than forty per 
week ; and all overtime shall be compensated for at the rate of not less than 
time and one-half.” 

The salaries and wages paid to employees in the service of the Panama 
Canal are fixed in conformity with the act of August 24, 1912 (37 Stat. 560, 
569), providing for the opening, maintenance, protection, and operation of the 
Panama Canal, and in the sanitation and government of the Canal Zone, para- 
graph 4 of which reads, in part as follows: 

“* * * The governor of the Panama Canal shall be appointed by the 
President, by and with the advice and consent of the Senate, commissioned 
for a term of four years, and until his successor shail be appointed and quali- 
fied. He shall receive a salary of ten thousand dollars a year. All other per- 
sons necessary for the completiun, care, management, maintenance, sanitation, 
government, operation, and protection of the Panama Canal and Canal Zone 
shall be appointed by the President, or by his autherity, removable at his 
pleasure, and the compensation of such persons shall be fixed by the President, 
or by his authority, until such time as Congress may by law regulate the same, 
but salaries or compensation fixed hereunder by the President shall in no 
instance exceed by more than 25 per centum the salary or compensation paid 
for the same or similar services to persons employed by the Government in 
continental United States. * * *” 

Under this authority of Congress the President by Executive Order of 

February 2, 1914, authorized the Governor of the Panama Canal by adminis- 
trative action to fix compensation and make appointments of all employees. 
_ Insofar as comparable employment could be found, the wages of Panama 
Canal employees have been based on wages paid to employees in the navy 
yards, Corps of Engineers of the United States Army, and other governmental 
organizations. In instances where it appeared that the Government in the 
United States was performing no comparable work, wages paid hy private 
industry have in some instances been used as a guide in fixing the compensa- 
tion of some groups of Panama Canal employees; in other instances wages 
have been fixed by equitable coordination and comparison of duties and 
responsibilities. 


At all times wages have been fixed with regard to the 25 per centum maxi- 
mum limitation above Government rates in the United States required by law. 
At the Governor's discretion, wages may be fixed at anything below the 25% 
maximum limitation prescribed by law. As a policy, with the approval of 
the Secretary of War, wages in general are paid at 25% above rates prevail- 
ing in the United States. We have no wage boards provided by law but do 
have boards appointed by the Governor to examine data and recommend 
rates to him for his action. As the Panama Canal is classed as a field service, 
the Classification Acts do not apply here by law but the Governor has adopted 
them administratively as a convenient way of classifying and compensating 
employees performing duties similar to those performed by employees in the 
governmental service in the United States who have been brought under the 
classification plan by law. 

From the opinion of the Judge Advocate General enclosed herewith I con- 
clude that the Governor of the Panama Canal is not a wage-fixing authority 
in the sense intended by the law, and that therefore only those employees in the 
Panama Canal organization might be subject to the 40-hour week law whose 
rates of pay are based directly on schedules of compensation established for 
similar workers in the service of the Government in the United States wherein 
such basic schedules were determined by a wage-fixing authority. 

If this viewpoint is correct, it then appears that Panama Canal employees 
in some trades and occupations might be included within the scope of the 
40-hour week legislation and others are not. 

In establishing wage schedules for Panama Canal workers in the various 
trades and occupations whose rates of pay are directly or indirectly derived 
from wage schedules prevailing for corresponding groups of employees in the 
United States, it is possible to group these workers into three fairly distinct 
classes, as follows: 

1. Group one includes employees whose rates of pay have been determined 
by taking the schedule of rates paid by the Government to corresponding 
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classes of workers in continental United States and adding thereto the 25% 
differential allowed for Panama Canal service. The Panama Canal schedules 
of compensation for craftsmen employed in the machine shops, foundries, boiler 
shops, power plants, ete., are derived directly from the hourly rates of pay 
prevailing for similar craftsmen employed in the navy yards in continental 
United States. Illustrative of employees in this group are: 

A. Adams employed as of June 1, 1932, as an electrician ut an hourly rate 
of $1.20. The $1.20 hourly rate of pay was derived by taking the average rates 
of pay prevailing for elecirician in six representative navy yards in the United 
States, and adding to the average rate so obtained, the 25% differential author- 
ized for employment on the Panama Canal. 

B. Brown, employed as of June 1, 1932, as telephone maintainer at a monthly 
rate of compensation of $250.00 The $250.00 monthly rate was derived by 
taking the electrician’s hourly rate of $1.20, derived as outlined in the case of 
A. Adams above, and multiplying the $1.20 hourly rate by 208, in order to obtain 
the 26-day monthly equivalent of the hourly rate. The product of $1.20 times 
208 is $249.60, and the monthly rate of $250.00 authorized was intended to cover 
eight hours’ employment per day for 26 days each month. 

Cc. Carr, employed as of June 1, 1932, as towing locomotive operator on the 
locks, at a rate of $269.00 per month. The $269.00 monthly rate of pay was 
derived by taking the electrician’s hourly rate of $1.20, derived as outlined in 
the case of A. Adams above, and multiplying the $1.20 hourly rate by 224 in 
order to obtain the 28-day monthly equivalent of the basic hourly rate. The 
iock operators are recruited from the ranks of electricians, machinists, and 
other skilled craftsmen, and work part of the time at their respective trades and 
part of the time as operators of the electric towing locomotives used on the 
locks. Sunday and holiday service is required of these employees and they are 
given relief days off when their services can be spared. There is no known 
comparable work performed by Government employees in the United States 
and for many years their monthly rates of pay have been established with 
direct relation to the hourly rate of pay authorized for electricians in the 
service of the Canal. The monthly rates of pay for towing locomotive operators 
have been adjusted concurrently with changes made in the electrician’s hourly 
rate of pay. 

2. Group two includes employees whose rates of compensation are not based 
directly on wage schedules established by the Government in the United States 
but whose rates of pay have been fixed administratively by the Governor with 
consideration given to the compensation schedules established for other Panama 
Canal employees whose rates of pay are derived directly from various Govern- 
mental bases, including the Navy Yard base. Illustrative of employees in this 
group are: 

D. Dixon, employed as of June 1, 1932, as senior towing locomotive operator 
on the locks, at a rate of $290 per month. The $290.00 monthly rate was de- 
rived by adding a differential of $21.00 to the monthly rate of $269.00 for 
towing locomotive operator, derived as indicated in the case of C. Carr next 
above. The senior towing locomotive operator serves in a supervisory capacity 
and his compensation is fixed with relation to and adjusted concurrently with 
any change in the compensation for locomotive operator. 

I. Ellis, employed as of June 1, 1932, as a foreman in the municipal division 
at a rate of $254 per month. The $254.00 rate is one of a series of rates rang- 
ing from $134 to $284, in steps of $5.00, administratively established for the 
purpose of providing a convenient schedule of rates applicable to foremen and 
other employees whose compensation could not well be based directly on rates 
prevailing in the United States. The determination of rates for these em- 
ployees is wholly administrative in character, but such rates are adjusted con- 
currently with changes made in the rates of pay for certain groups of crafts- 
men and in such a manner that the compensation of employees carried on this 
schedule of rates reflects the average increases or decreases in pay received 
by certain groups of craftsmen such as masons, plumbers, carpenters, iron- 
workers, etc., whose rates are based on the Navy Yard schedules. This em- 
ployee supervises a gang of alien West Indians, none of whom are included 
within the scope of the 40-hour week legislation. 

F. Fisher, employed as of June 1, 1932, as a pumpman at a rate of $237.00 
per month. The $237.00 monthly rate was derived by multiplying an hourly 
rate of $1.06 by 224 in order to obtain the 28-day monthly equivalent of the 
bourly rate. The product of $1.06 times 224 is $237.44, and the monthly rate 
of $287.00 authorized was intended to cover eight hours’ employment per day 
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for 28 days per month. These employees are required to work on Sundays 
and holidays and are given relief days when their services can be spared. The 
hourly rate of $1.06 used as a basis for determining their monthly rate of 
compensation is 5¢ an hour less than the hourly rate of pay authorized for 
steam engineers with whom the rates of pay for pumpmen have been coordi- 
nated for a number of years by administrative action of the Governor. The 
$1.11 an hour rate for steam engineer wus derived from average rates prevailing 
for steam engineers in navy yards in the United States. 

3. Group three is comprised of employees whose rates of pay are derived 
directly from wage schedules established by private industry in the United 
States. Illustrative of employees included in this group ure: 

G. Grant, employed as of June 1, 1932, as a carpenter at the rate of $1.38 
an hour. The $1.38 hourly rate for carpenter was derived by taking the 
average hourly wage paid carpenters by private industry in 20 representative 
cities of the United States, and adding thereto the 25% differential authorized 
for Panama Canal service. Prior to the enactment of legislation which pro- 
hibited further increases or decreases. adjustments in this rate of pay were 
made bimonthly to reflect the wages prevailing for carpenters in the United 
States. 

H. Hills, employed as of June 1, 1932, as a signal maintainer at a rate of 
$243.00 per month. The $243.00 rate was derived by taking the average hourly 
rate prevailing for signal maintainers on six representative railroads in the 
United States, adding the 25% differential authorized for Panama Canal 
service, and multiplying the resulting hourly rate by eight and again by 365 
to obtain an annual rate of compensation, which annual rate was then divided 
by 12 to obtain the monthly rate. Except for the inclusion of the 25% differ- 
ential authorized for Panama Canal service, the method of computation is that 
outlined by the United States Railway Labor Board for this class of employees, 
and is followed by representative railroads in the United States. 

All of the illustrations given above are of employees carried in the Panama 
Canal organization and employed in the Canal Zone. 


APPLICATION OF THE 40-HOUR WEEK LEGISLATION TO THE THREE OLASSES OF 
EMPLOYEES OUTLINED ABOVE 


In the case of employees in group 1, whose rates of pay are derived directly 
from the navy-yard base and who are performing duties closely analogous 
with those performed by employees in the navy yards, it is thought by the 
Comptroller General that a basis exists for regarding them as coming within 
the scope of section 23 of the Independent Offices Appropriation Act of March 
28, 1934. 

With respect to employees in group 2, typical of which is the case of E. 
Ellis, municipal-division foreman, it does not appear to me that the mere 
fact that wages of employees subject to the 40-hour law were taken into 
consideration or had some influence in determining the rate of pay that was 
administratively fixed for this employee should now bring him within the 
scope of the 40-hour week law. 

In the case of employees in group 3, opinion also differs as to the adjustments, 
if any, required by the law. Many building-trades craftsmen employed by 
private industry in the United States have been working on a 40-hour week 
basis for a number of years. Consequently, probably it is not incorrect to 
state that partially, at least, wages of building-trades craftsmen in private 
industry had been adjusted with relation to the 40-hour working week prior 
to the enactment of section 23 of the Independent Offices Appropriation Act, 
March 28, 1934. If this assumption is correct, it then follows that the hourly 
rate of $1.38 for carpenters, in effect on June 1, 1932, as illustrated in the case 
of G. Grant above, had already been adjusted with relation to the shortened 
work week. Seemingly, therefore, if we assume that this employee is now 
subject to section 23 of the Independent Offices Appropriation Act and adjust 
his rate of pay so as to give him the same compensation for 40-hours’ labor 
that he formerly received for 48, he will be receiving double benefits from the 
shortened work week. 


The authority vested in the President by the act of August 24, 
1912, to fix the rates of compensation of employees in the Canal 
Zone was delegated to the Governor of the Panama Canal by Execu- 
tive order dated February 2, 1914. There is for consideration, there- 
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fore, in applying section 23 of the act of March 28, 1934, establishing 
a 40-hour week, not the authority of the President to fix salary rates 
of Panama Canal employees (compare decision of July 138, 1934, 
A-56368, relative to the employees of the Alaska Railroad), but the 
administrative procedure adopted by the Governor of the Panama 
Canal pursuant to the delegation of authority from the President. 

Both the basic statute of 1912 and the Executive order issued 
pursuant thereto, limit the compensation rates of employees in the 
Canal Zone to a rate 25 percent in excess of the rate paid by the 
Government for the same or similar services in the continental 
United States. In order not to exceed this limitation, there is re- 
quired a comparison between the rates paid to the employees of 
the Panama Canal and the rates paid for similar services in the 
continental United States. If the rates paid in the continental 
United States for service similar to that performed in the Canal 
Zone are “set by wage boards or other wage-fixing authorities” 
(quoting from section 23 of the act of March 28, 1934), the con- 
clusion is inescapable that the administrative action of comparison 
between such salary rates required pursuant to the 1912 statute and 
the Executive order issued pursuant thereto, is a “ procedure similar 
to that followed by wage boards” (quoting from decision of April 
6, 1934, to the Public Printer, 13 Comp. Gen. 267). This is evi- 
dently the basis for the comment made by Senator Thomas before 
the Senate, referred to in your letter, that the 40-hour week provision 
was intended for the benefit of the employees of the Panama Canal. 

The additional information now furnished shows more clearly 
than the evidence previously before the office that, in fixing the salary 
rates of certain employees of the Panama Canal, the comparison is 
made with rates fixed by wage boards for navy-yard employees in 
the several “trades and occupations.” You are advised, therefore, 
that the decision of April 12, 1934, must be and is affirmed, and said 
decision is applicable to all three groups of “ trades and occupations ” 
described in letter of May 29, 1934, supra. Referring to group 2, 
the fact that a differential is paid to supervisors or others occupying 
preferred positions does not alter the basic fact that the comparison 
is with rates fixed by a wage board or similar authority. While the 
rates paid to group 3 are not compared with rates paid by the Gov- 
ernment, the rates are fixed entirely “ with reference to wages, etc., 
paid to similar classes in commercial industry ” (quoting from deci- 
sion of April 6, 1934, to the Public Printer, 13 Comp. Gen. 267). The 
conclusion of the decision of June 30, 1934, to the Secretary of War, 
13 Comp. Gen. 486, involving the field employees of the Engineer 
Department of the Army, cited in your letter, was based on an admin- 
istrative procedure for fixing salary rates recognized as early as 
August 8, 1918 (decision of the Comptroller of the Treasury of that 
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date), as not constituting a procedure similar to that used by wage 
boards. The instant case may not be regarded as parallel. 

The above would appear to answer question no. 4. 

Referring to the first three questions, the following is quoted from 
your letter of June 9, 1934, to the district attorney of the Canal Zone: 


There is attached hereto an appeal made by certain employees of the Panama 
Canal, who are protesting the action of the Governor in placing them on an 
hourly basis of compensation, and who have requested that the question of 
proper rates of pay under the Thomas amendment be submitted to the Comp- 
troller General for a decision. 

The appeal questions the authority of the Governor to rerate from a monthly 
to an hourly basis the compensation of certain groups of mechanics whose rates 
of pay, both as of June 1, 1932, and of the present time, are directly derived 
from the hourly wage schedules established for civil employees in the Naval 
Establishment in continental United States, if such rerating results in less pay 
for 40 hours per week, without overtime, than they received on the monthly 
basis for 224 hours, including overtime. 

Typical of the adjustments made is that of the compensation of operators in 
the power-plant system of the Panama Canal. The rate of pay of these opera- 
tors as of June 1, 1932, was $269.00 per month, this monthly rate of compensa- 
tion having been derived in the following manner: 


TYPICAL ILLUSTRATION SHOWING DERIVATION OF MONTHLY RATES OF PAY 


Average hourly rate of pay prevailing for electricians in six repre- 
sentative navy yards in the United States__._..__._.-.--------_____. $0. 96 

Adding 25% to the basic States’ rate of pay in conformity with the 
II OO ae taeimeisceiodenbaiaiadie cee 


Basic hourly rate for electrician in the Panama Canal service 

Hours service monthly, covering eight hours’ service per day, six «days 
per week, for 444 weeks; to which was added an allowance of 16 
hours to cover occasional overtime worked in excess of eight hours 
per day and allowance for extra compensation for work performed 
on Sundays and holidays 

Product of 224X$1.20, covering 224 hours’ service at basic hourly rate 
of $1.20 an hour 

Monthly rate of compensation, adjusted to nearest dollar 


ILLUSTRATION SHOWING ADJUSTMENT MADE IN ABOVE RATES 


The employees who were carried at the $269.00 monthly rate of compensation, 
derived as outlined next above, were placed on an hourly basis of compensation 
at a rate of $1.44 per hour, the hourly rate of compensation being derived as 
follows: 


Basic hourly rate for electrician in the Panama Canal service prior to 
the enactment of the 40-hour week legislation 

Adding 20% to the former hourly rate, adjusting rate of pay so that 
compensation for 40 hours’ work at new rate would be equivalent to 
compensation formerly received for 48 hours’ work 


New hourly rate of pay for electricians in the service of the Panama 
Canal, and which has.also been applied to electricians in the power 
plants, locks, etc., who formerly were carried at the $269.00 monthly 
INCA, <M ssc tuscinehghons ictliion"eniehelsechdaneueadech sede asickiciodaieis neal andiapanapiteiosenabentied -mcasdiieae tel 1, 44 


The considerations that led up to the placing of power-plant and other groups 
of operating employees on hourly rates of pay may be summarized as follows: 

(a) The former monthly rates of pay for electricians and other craftsmen 
in operating positions included compensation for a definite amount of overtime 
service each month, which no longer can be worked under the new law. 

(b) The Thomas amendment to the Independent Offices Appropriation Act, 
March 28, 1934, establishes 40 hours per week as the regular hours of work 
both for electricians and other craftsmen in operating positions and for corre- 
sponding groups of craftsmen working at their respective trades. With the 
Panama Canal monthly rates of compensation for craftsmen in operating posi- 
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tions directly derived from the hourly rates of pay authorized for corresponding 
groups of craftsmen working at their respective trades, with hours of service 
for the two groups equalized by: law, and with the duties performed by the 
operating employees requiring no higher degree of skill or training than that 
required of corresponding groups of craftsmen working at their respective 
trades, as a matter of equity it was deemed essential that the hourly and 
monthly compensation or earnings of the two groups be kept in harmony ; this 
could be accomplished only by placing the operating employees on an hourly 
basis of pay. 

(c) Had we continued to compensate operating employees in conformity with 
the monthly rates of pay which were in effect on June 1, 1932, the power plant 
employees, for example, who now are working the same number of hours as 
power-plant operators in the navy yards in the United States, who are per- 
forming identical duties with power-plant operators there, would now be receiv- 
ing compensation in excess of 25% above the compensation received by Naval 
Establishment employees, in violation of the 25% limitation allowed by law. 

The decision of April 12, 1934, supra, specifically held as follows: 

* * * As toclass (2), however, no change in the monthly or annual rate of 
compensation other than that required to pay a rate not lower than the rate per 
annum or per month paid June 1, 1932, less any applicable percentage reduc- 
tions, would be authorized. That is to say, they are to receive the same monthly 


or annual compensation although their regular hours of duty may be 
reduced * * *, 


Notwithstanding this clear statement of the proper procedure the 
rates of compensation of the employees in question were changed from 
a monthly to a per hour basis resulting in an actual reduction in 
compensation in contravention of the plain terms of the statute pro- 
viding that “ the weekly compensation * * * shall be reestablished 
and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the full-time 
weekly earnings under the respective wage schedules in effect on June 
1, 1932.” Regardless of the factors that may have entered into the 
fixing of the monthly rate of compensation for these employees, cur- 
rent as of June 1, 1932, it is fundamental that a rate of compensation 
fixed by the month or year for full-time service is inclusive of any 
amount of overtime; that is, the compensation is for every day and 
every hour of the month or year whether or not service is actually 
rendered. It is understood that the monthly rates fixed as of June 1, 
1932, were proper and not in excess of 25 percent more than the rates 
paid for the same or similar services in the continental United States, 
and that the employees were not paid any additional compensation 
for overtime in addition to the estimated or average overtime which 
may have entered into the fixing of the monthly rates. If so, it is 
not apparent that the payment on a 40-hour week basis of the same 
monthly compensation paid June 1, 1932, for a greater number of 
hours per week, which was fixed with relation to the compensation 
of mechanics, etc., in navy yards, likewise required to be not less than 
the rate paid June 1, 1932, will exceed the limitation fixed in the 1912 
statute. Of course, if the monthly rates of compensation for these 
employees as of June 1, 1932, were not on a proper basis, there would 
be for solution another problem, but there is no intimation in your 
letter that the rates as of June 1, 1932, were any other than proper 
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and legal salary rates. Furthermore, if the monthly rates in effect on 
June 1, 1932, were legally and properly fixed and did not exceed the 
25 percent differential, the payment of the same rates per month with 
hours of work reduced to 40 per week is now required by the statute 
even though such rate when reduced to an hourly basis would exceed 
by more than 25 percent the hourly rate paid in the United States. 

Referring to question no. 2, the procedure adopted changing the 
monthly rates to per hour rates, with a resulting deduction in 
weekly earnings, was not proper. As stated in decision of April 12, 
the proper procedure was to continue the payment of the same 
monthly rates of compensation even though there may have been a 
reduction in the number of hours per week and no overtime com- 
pensation is authorized. This is the general rule that has been 
adopted under the 40-hour week statutory provision for all em- 
ployees paid on a monthly or annual basis to which the provision is 
applicable. 

Questions nos. 2 and 3 would appear to be answered above. 

Accordingly, the compensation of these employees should be ad- 
justed effective as of March 28, 1934, the date of the act, in accordance 
with the rules stated in decision of April 12, 1934, as amplified 
herein. 


(A-57119) 
MAILS—REGISTERED—OFFICIAL DOMESTIC 


The payment of an additional fee for effecting delivery of registered mail 
addressed “ Deliver to addressee only” stamped thereon as provided for 
under act of June 18, 1934, 48 Stat. 992, is not applicable to official domestic 
mail for which the act of May 1, 1928, 45 Stat. 469, provides for registra- 
tion “ without ” the payment of any registry fee. The word “ additional” 
as used in the act means something that is added to or put on a thing 
already in existence. 


Copeiee General McCarl to the Secretary of the Treasury, August 25, 


There has been received your letter of August 7, 1934, wherein is 
quoted a letter from the postmaster at Washington, D.C., stating a 
claim against your department in the sum of $1,942.30, under the act 
of Congress approved June 18, 1934, as additional fees for effecting 
delivery on mail registered by the division of loans and currency 
from July 9 to 12, 1934, inclusive, with indorsement “ Deliver to 
addressee only ”, stamped thereon. 

Section 2 of the act of May 1, 1928, 45 Stat. 469, amends section 3 
of the act of July 5, 1884, 23 Stat. 158, by adding the following para- 
graph: 

Provided further, That auy official domestic letter or parcel to be registered 
by any executive department or bureau thereof, or independent Government 
institution, located at Washington, District of Columbia, or by the Public 


Printer, which requires registration may be registered without the payment 
of any registry fee. 
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The act of June 18, 1934, 48 Stat. 992, provides in part as follows: 


That the Postmaster General, under such regulations as he may prescribe, 
is authorized to collect an additional fee of 10 cents for effecting the delivery 
by carrier or otherwise of domestic registered, insured, or collect-on-delivery 
mail, the delivery of which is restricted to the addressee only, or to the 
addressee or order: * * * 
































It is to be noted that the act provides for the collection of an 
additional fee for effecting delivery to the addressee only. It is 
well established that the word “ additional ” in common usage means 
something that is added to or put on a thing already in existence. 
See Hurst Home Insurance Company v. Deatley, L.R.A. 1917 E, 750. 
There was no fee in existence applicable to the delivery of registered 
mail for executive departments, etce., to which an addition could 
be made under authority of the said act of June 18, 1934. Further- 
more, there is nothing in the said act of June 18, 1934, to indicate 
that it was intended to repeal or amend the provisions of section 
3 of the act of July 5, 1884, as amended by section 2 of the act of 
May 1, 1928, supra, which specifically exempts official mail of the 
departments and establishments of the Government from the pay- 
ment “of any registry fee.” Consequently, said provision is still 
in full force and effect and the indorsement on such mail restricting 
its delivery to the addressee only, or to the addressee or order cannot 
operate to make it subject to a registration fee under the act of 
June 18, 1934, or otherwise. 

You are advised accordingly. 


(A-57186) 


SUBSISTENCE OF OFFICER OF THE NAVY WHILE PAY IS STOPPED 
UNDER SECTION 1766, REVISED STATUTES 





There is no authority for furnishing subsistence in kind to an officer of the 
Navy in a pay status whose pay and allowances are stopped in accordance 
with section 1766, Revised Statutes. 


Comptroller General McCarl to the Secretary of the Navy, August 25, 1934: 


There has been received your 38rd indorsement of August 13, 1934, 
requesting decision: 

* * * upon the specific question set forth in paragraph 1 of the 2d 
indorsement hereon, relitive to whether the cost of subsistence of Lieutenant 
Don M. Robinson, Supply Corps, U.S. Navy, may be paid from the appropria- 
tion “Miscellaneous expenses”, as contained in the Naval Appropriation 
Act for the current fiscal year, approved March 15, 1934 (Public, No. 122, 73d 
Congress), during the period while the pay and allowances of this officer are 
suspended in accordance with the provisions of section 1766, Revised Statutes. 

2. Under date of August 9, 1934, the Acting Secretary of the Navy directed 
that the commander, Aircraft, Battle Force, bring Lieutenant Robinson, Supply 
Corps, to trial by general courts-martial upon such charges and specifications 
as may be warranted by the papers in the case. 


It appears that Lieutenant D. M. Robinson (SC) United States 
Navy, was subsisted in the submarine officers’ mess. submarine hase. 
















.% 
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Coco Solo, Canal Zone, for the period July 1 to 14, 1934, and the 
question is whether said mess may be reimbursed at the rate of 
$1.50 per day from the appropriation “ Miscellaneous expenses, 
1935.” 

Said appropriation provides for: 

* * * expenses of courts-martial * * * prisoners and prisons, courts 
-of inquiry, boards of invesiigation * * *. 

It is suggested that the expense in question comes within the pro- 
visions of article 1824, Navy Regulations, providing : 

Prisoners embarked in a naval vessel shall be subsisted, and payment shall 
be made by the supply officer to messes for each prisoner subsisted therein at 
the following daily rates: Cabin, $2; wardroom, $1.50; other officers’ messes, 
$1. If not in an Officers’ mess, one ration shall be allowed. No other charge 
shall be made, nor shall any person thus subsisted be required to pay any com- 
pensation to the mess in which he may live. 

The language in article 1824, Navy Regulations, “ prisoners em- 
barked in a naval vessel ” limits its application to prisoners subsisted 
in messes on board vessels. It is not apparent that the submarine 
officers’ mess in which Lieutenant Robinson was subsisted from July 
1 to 14, 1934, is a mess maintained on board a vessel or that Lieu- 
tenant Robinson was a “prisoner ” within the statute. Article 1824, 
Navy Regulations, has no application to an officer subsisted in an 
officers’ mess maintained on shore. 25 Comp Dec. 459. 

Whether on the facts stated in paragraph 2 of your indorsement, 
the status of Lieutenant Robinson while being held awaiting trial by 
general court-martial was that of a “ prisoner ” within the appropri- 
ation act is not here determined. The status of an officer whose pay 
is suspended under section 1766, Revised Statutes, is similar to that 
of an officer who has been overpaid and for that reason is not entitled 
to any pay until his accrued pay has liquidated the overpayment. 
In such case the fact that the officer may have no funds to meet his 
mess expenses is due to the overpayment and not to the fact, if it be 
a fact, that he has been placed under arrest. 25 Comp. Dec. 459. 
The suspension of an officer’s pay under section 1766, Revised Stat- 
utes, does not work a forfeiture of his compensation but simply sus- 
pends his right to receive accruing compensation until he has liqui- 
dated his indebtedness. The temporary deprivation of pay and al- 
lowances over the period of suspension is not due to the officer’s being 
under arrest during the period he may be awaiting trial or is being 
tried, but is due to his failure to properly account for Government 
funds. The law does not authorize the furnishing of subsistence in 
kind to an officer in a pay status but temporarily without funds by 
reason of his pay being required to liquidate an overpayment. 17 
Comp. Dec. 743; 25 id. 459; 26 id. 884. For the same reason the law 
does not authorize furnishing an officer with subsistence during a 
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period his current pay and allowances are suspended under section 
1766, Revised Statutes. 

Accordingly, you are advised that the cost of subsistence of Lieu- 
tenant D. M. Robinson, Supply Corps, United States Navy, during 
the period his pay and allowances are suspended in accordance with 
section 1766, Revised Statutes, is not chargeable to the United States, 
and may not be paid from the appropriation, “ Miscellaneous ex- 
penses, 1935.” 


(A-55157) 
ADVERTISING—BIDS—COMPETITION—BIDDERS—SUBSIDIARIES 


Bids should not be received in response to advertised specifications from two 
corporations, one of which is owned and controlled by the other, and the 
business is done for the benefit of such other corporation with the corporate 
identities of the two corporations being retained merely for trade purposes. 
No bidder should be permitted the advantage of double bidding. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
August 27, 1934: 


There was received your letter of June 25, 1934, as follows: 


Further reference is made to your letter of May 25, 1934, (A-55157), request- 
ing certain information concerning the bids of the Collegeville Flag & Manu- 
facturing Company and the Standard Flag & Manufacturing Company for fur- 
nishing flags to the Veterans’ Administration. 

There is enclosed for your information a confidential report of Dun & Brad- 
street, Inc., which sets forth the relationship between the Standard Flag & Man- 
ufacturing Company and the Collegeville Flag & Manufacturing Company and 
you will note the folowing statements are made in this report: 

“Some buying and selling is being done by Standard Flag & Mfg. Co. in its 
own name, but the principal purchases and sales are made by the Collegeville 
Flag & Mfg. Co., Inc., the identity of the two companies being retained for 
trade reasons. Any business done by either company is for the benefit of Col- 
legeville Flag & Mfg. Co., which guarantees the accounts of Standard Flag & 
Mfg. Co. The manufacturing and mechanical work is all being done by Col- 
legeville Flag & Mfg. Co., Inc. There are approximately 175 employees. 

“Plant is at Collegeville, Montgomery County, Pa. The office at 716 Chest- 
nut Street, Philadelphia, is retained at which address the chairman and mauna- 
ger makes his headquarters, which continues to be the headquarters of Stand- 
ard Flag & Mfg. Co.” 

It is not known why these two concerns continue to submit separate bids for 
flags and it is requested that you advise whether, in view of their relationship, 
only one of them should be permitted to bid or whether, in the event both of 
them bid, their bids should be rejected. 


The Collegeville Flag & Manufacturing Co. and the Standard 
Flag & Manufacturing Co. should be informed as to the substance 
of the information in possession of the United States that the two 
companies were merged in October 1932; that while the name of 
the Standard Flag & Manufacturing Co. appears to have been re- 
tained possibly for trade purposes, the principal purchases and sales 
appear to have been made by the Collegeville Flag & Manufacturing 
Co. which guarantees the accounts of the Standard Flag & Manu- 
facturing Co.; and that inasmuch as no bidder should be permitted 
the advantage of double bidding hereafter and while such arrange- 
ment exists, the Veterans’ Administration will decline to consider 
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bids submitted by both companies as in competition with each other 
and with other bidders; and that bids should be hereafter submitted 
to the Veterans’ Administration in the name of one or the other 
cf said concerns, and probably the principal concern, the College- 
ville Flag & Manufacturing Co. 














































(A-57020) 
PUBLIC BUILDINGS—LEASING TO PRIVATE PARTIES 


In the absence of specific statutory authority therefor, the Postmaster General 
may not legally lease vacant space in Federal post oflice buildings to private 
parties, private enterprises, or commercial activities. 


Comptroller General McCarl to the Postmaster General, August 28, 1934: 
There has been received your letter of August 3, 1934, as follows: 


Attention is invited to U.S. Stat. L., vol. 30, page 614, which reads as follows: 

“That all courthouses, customhouses, post offices, appraisers’ stores, barge 
offices, subtreasuries, and other public buildings outside of the District of 
Columbia and outside of military reservations which have been heretofore 
purchased or erected, or are at present in course of construction or which may 
hereafter be erected or purchased out of any appropriation under the control 
of the Treasury Department, together with the site or sites thereof, are hereby 
expressly declared to be under the exclusive jurisdiction and control and in 
the custody of the Secretary of the Treasury, who shall have full power to 
take possession of and assign and reassign rooms therein to such Federal offi- 
cials, clerks, and employees as in his judgment and discretion should be fur- 
nished with offices or rooms therein.” 

Under Executive Order No. 6166 dated June 10, 1933, the administration of 
Federal buildings in which post offices are located was transferred from the 
Treasury Department to this department, and by this order the power to take 
possession of and assign and reassign rooms within these buildings to Federal 
officials and employees is now vested in the Postmaster General. 

In a decision of the Comptroller of the Treasury diated October 11, 1920, to 
the Secretary of the Treasury, he states in part as follows: , 

“T find no statutory authority in the Secretary to lease space in public build- 
ings even though such space may not at the time be needed for Government 
offices.” F 

A copy of this decision is attached for your ready reference. 

The Department receives requests from time to time to rent space in Federal 
post office buildings to commercial activities, which space is not at the time 
needed for Governmental purposes, and it will be appreciated if you will advise 
the Department whether any space in occupied Federal post office buildings 
which may not be needed by Government services may be rented to commercial 
enterprises. If your decision is in the affirmative, kindly state whether the 
proceeds from the rental of any space would be deposited as a postal receipt 
or to the general fund. 









The Executive Order No. 6166 referred to above provides in part 
as follows: 





The office of the Supervising Architect of the Treasury Department is trans- 
ferred to the procurement division, except that the buildings of the Treasury 
Department shall be administered by the Treasury Department and the admin- 
istration of post office buildings is transferred to the Post Office Depart- 
meat *°* * °® 


Article 4, Section 3, Clause 2 of the Constitution of the United 
States provides that— 
The Congress shall have Power to dispose of and make all needful Rules 


and Regulations respecting the Territory or other Property belonging to the 
United States, * * * 
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Construing this provision of the Constitution it has been held by 
the courts that Congress has exclusive jurisdiction in the matter of 
directing what should be done with land or other property owned by 
United States. United States vy. Nicoll, 1 Paine (U.S.) 646; Gratiot 
v. United States, 15 Peters 336; Jrvine v. Marshall, 20 Howard 53; 
Light v. United States, 220 U.S. 523. 

In some specific instances the power of leasing lands and buildings 
to private parties or private enterprises has been delegated by 
Congress to the head of an executive department or other executive 
officer. Thus, by section 3749, Revised Statutes, the Solicitor of the 
Treasury is authorized to rent for a period not to exceed three years, 
lands acquired by the United States under judicial process or other- 
wise in the collection of debts due the Government. See also section 
9 of the act of March 3, 1863, 12 Stat. 740. The act of March 3, 1879, 
20 Stat. 383, authorizes the Secretary of the Treasury to lease for a 
period not exceeding 5 years such unoccupied and unproductive 
property of the United States under his control for the leasing of 
which there is no other authority under existing law. Similar 
authority is given the Secretary of War by the act of July 28, 1892, 
27 Stat. 321, for property of the United States under his control 
and by the act of March 4, 1909, 35 Stat. 959, the Secretary of the 
Treasury is authorized to rent buildings on lands acquired for public 
building sites. The act of August 26, 1912, 37 Stat. 605, authorizes 
the Secretary of the Interior, until removal becomes necessary, to 
rent any building or buildings or vacant land that may be acquired 
under the provisions of the Sundry Civil Acts of June 25, 1910, 
36 Stat. 738, and March 4, 1911, or subsequent acts for the enlarge- 
ment of the Capitol grounds. 

From the foregoing it appears that in the absence of specific 
statutory authority therefor, Government officers and heads of de- 
partments may not legally rent Government-owned property, build- 
ings, or parts of buildings, to private parties or private enterprises. 
With respect to the space in the buildings to which you refer, the 
matter appears to be in no different status than at the time the 
decision by a former Comptroller of the Treasury was rendered 
October 11, 1920, cited and quoted in your letter, and accordingly 1 
have to advise that under existing law you are not authorized to 
lease such space to private parties, private enterprises, or commercial 
activities. 


(A-56927) 
CONTRACTS—POSTAL SERVICE—APPROVAL 


Where contracts of postmasters for supplies, etc., are to be made subject to 
the approval of some specified officer of the Post Office Department, the 
advertised specifications and the contract should specifically so provide, 
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and in such cases postmasters should issue the advertisements to secure 
bids and tentatively accept the lowest responsible bid and forward the 
papers to the Post Office Department so that approval may be given prior 
to the dates when performance should begin under the contracts. Where 
the advertisement and the contract do not show that the contract is to 
be subject to approval it becomes a legal obligation as to both parties imme- 
diately upon acceptance by the postmaster and is effective from that date 
unless specifically provided therein that it shall be effective from a later 
date. 


Comptroller General: McCarl to the Postmaster General, August 29, 1934: 

There has been brought to my attention the procedure followed by 
the Post Office Department in contracting for the furnishing of 
gasoline for use in the motor vehicle service at Columbus, Ohio post 
office, and for the storage of Government-owned trucks at Missoula, 
Mont. 

With respect to the contract for the furnishing of gasoline, it ap- 
pears that under date of January 11, 1934, the acting postmaster, 
Columbus, Ohio, advertised for bids to be opened January 17, 1934, 
for the furnishing of approximately 16,000 gallons of gasoline for 
the use of the motor vehicle service at the office named, for the 
period January 1 to March 31, 1934. The bid of the Checker Oil Co. 
offering to furnish the gasoline for the sum of 10 cents per gallon, 
less 1 percent for payment within 10 days was accepted by the act- 
ing postmaster, and under date of February 2, 1934, the Fourth 
Assistant Postmaster General advised the postmaster as follows: 

You are informed that the award, as noted below, during the period be- 
ginning January 17, 1934, and ending March 31, 1934, is approved: * * * 

The above concern should be notified immediately of this award. A copy of 
this award together with the accepted bid has this date been filed with the 


General Accounting Office, and that fact should be stated under paragraph B on 
your form 1526-P. 


There appears, also, in the accounts of the said postmaster, 
vouchers of the Miller Oil Co. covering the purchase of gasoline from 
January 1 to February 5, 1934, at a price of 1034 cents per gallon, 
supported by a certificate of domestic production, and containing a 
statement as follows: 


EMERGENCY PURCHASES PENDING THE NEGOTIATION OF A CONTRACT 

There were four bids of 10% cents. The Miller Oil Company was selected 
because it is a company of local capital, and were willing to supply gasoline at 
their bid price, pending the negotiation of a contract. The situation was fully 
explained to the Miller Company and they readily agreed to all conditions. 

It thus appears that the Post Office Department approved the con- 
tract of the said Checker Oil Co. by letter dated February 2, 1934, 
for a retroactive period beginning January 17, 1934, and in view 
thereof, by letter from the Post Office Department division of this 
office dated May 8, 1934, addressed to the Fourth Assistant Post- 
master General, explanation was requested with reference to the 
retroactive approval of the contract, and in letter of May 22, 1934, 
the Fourth Assistant Postmaster General advised as follows: 
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Receipt is acknowledged of your letter (P-—CE) dated the 8th instant, making 
reference to a purchase of gasoline for use in connection with Railway Mail 
Service at Columbus, Ohio, for the March quarter, 1934. However, since your 
letter discusses the particulars of the contract covering motor vehicle service 
requirements during that period, we are assuming the information you request 
is in that connection. 

The question of the effective date of such contract, when not approved 
prior to the beginning of the quarter, is a question which has never been 
definitely and officially decided. It has been the policy of this Bureau to 
upprove such contracts prior to the beginning of the quarterly period insofar 
as practical; and where it has not been practical to approve such agreements 
prior to the beginning of the quarter, we have, as a general rule approved the 
uwards as of the beginning of the quarterly contract period. 

Theoretically, of course, the agreement, having been made subject to the 
approval of the Department, is not binding as an enforceable contract until 
approved by the Department. However, the postmaster is required under the 
provisions of section 3709 of the Revised Statutes to make the award to the 
lowest bidder as to price, and section 3709 of the Revised Statutes does not 
authorize this Bureau to withhold approval of the postmaster’s award where 
the award was, in fact, made to the lowest bidder as to price. 

In the instant case, it appears that bids were not opened at Columbus, 
Ohio, until 10 a.m., January 17 last. From the information submitted, it is 
patent that the Checker Oil Company was the low bidder as to price and under 
the provisions of section 3709 of the Revised Statutes the postmaster was 
obligated to make a tentative award to that concern at that time. 

Having no advice to the contrary, when approval of the award was up for 
consideration by this Bureau, we assumed that the postmaster had proceeded 
in accordance with statutory requirements and made a tentative award to 
the lowest bidder. 

At the time our approval of award was issued on February 2 last, this Bureau 
had no knowledge of any emergency arrangements having been made by the 
postmaster, He naturally assumed that any emergency purchases which might 
be necessary would be made from the low bidder to whom a tentative award 
should have been made on January 17 last. 

The first vouchers to reach this Bureau which contained information of the 
emergency purchases and arrangements with the Miller Oil Company did 
not reach this Bureau until February 8, six days after the approval of an 
award to the Checker Oil Company. 

In this case, as well as in many others, our approval of an award is made 
retroactive to the time that the low bid was ascertained because it is our 
judgment that the obligation of the postmaster applies at the time the low bid 
is ascertained. 


With respect to the furnishing of storage space for Government- 
owned trucks, it appears that under date of February 14, 1934, 
the postmaster at Missoula, Mont., advertised for bids to be opened 
February 17, 1934, for furnishing storage space for five Government- 
owned trucks on a monthly basis until June 30, 1934, and McBride & 
Jones submitted a bid of $3.75 per truck per month which was ac- 
cepted February 17 by the postmaster who made the following 
notation on the bid: 


This the proposal of McBride & Jones, being lowest of two bids received, 
is recommended for acceptance at the above specified price; to be effective 
March 1, 1934, and submits it to the Post Office Department for approval. 


There was in existence at the time the above proposals were 
solicited a contract for storage of the five trucks at $5 per month 
per truck. The Post Office Department advised the postmaster of 
the approval of the contract by letter dated February 28, 1934, 
certifying a change in allowance for the service from $5 to $3.75 
per month per truck, effective April 1, 1934. The postmaster made 
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payment for the month of March at $5 per month under the old 
contract claiming credit therefor in his accounts for the quarter 
ending March 31, 1934. In letter from the Post Office Department 
Division of this office dated July 3, 1934, addressed to the Fourth 
Assistant Postmaster General, information was requested as to the 
reasons for not certifying the decreased allowance as of the effective 
date of the new agreement, and in reply thereto, in letter of July 10, 
1934, it was stated that: 


In answer to your letter of the 3d instant, initials P-CH, relative to the truck 
storage contract at Missoula, Mont., for the fiscal year ended June 30, 1934, I 
wish to invite your attention to the enclosed copy of our letter of February 28, 
1934, to the postmaster approving the acceptance of the proposal of McBride 
and Jones at the rate of $3.75 per truck per month, effective April 1, 1934. 

All proposals covering truck storage are subject to the approval of this 
bureau. However, in this particular instance the postmaster’s recommendation 
and bids were not received at this bureau until February 20. 1934, and, on 
account of the large number of similar cases awaiting attention, formal accept- 
ance was not authorized until February 28, 1934, and was apparently too late to 
change quarters on March Ist. Our authorization specified that in the event 
the change in quarters had already been made the Department should be noti- 
fied accordingly, it being thought that the postmaster might have assumed that 
the Department would accept the low bid. It appears, however, that the post- 
master awaited official approval before changing quarters, which was received 
too late to take advantage of the reduced rate effective March 1, 1934. 

In view of the circumstances it is hoped that your office may find it possible 
to restore the amount held in suspension. 


Ordinarily a proposal and acceptance by an officer authorized to 
contract in the Post Office Department or Postal Service constitutes 
a contract binding on both parties thereto. United States v. Pur- 
cell Envelope Co., 249 U.S. 318; compare United States v. New York 
and Porto Rico Steamship Co., 239 U.S. 88. Both of these contracts 
consist of a proposal and acceptance by the respective postmasters 
on standard form no. 33, standard Government short form of con- 
tract for supplies, and there is contained in neither form a provi- 
sion to the effect that the contract should not become binding unless 
and until approved by the Postmaster General or other officer of the 
Post Office Department. Attention is invited to the opinion of the 
Supreme Court of the United States in Monroe v. United States, 184 
U.S. 524, where the advertised specifications and the contract pro- 
vided that “ this contract shall be subject to the approval of the Chief 
of Engineers, United States Army ”, and the court stated that: 


* * * The approval, therefore, did not consist of something precedent, but 


was to consist of something subsequent. That which preceded was induce- 
ment only, and contemplated an instrument of binding and remedial form, 
and hence to contain covenants imposing obligations and giving rights and 
remedies, containing provisions of the time of performance and the manner 
of it; provisions for changes and for extra work—indeed, of the provisions 
which prudence and necessity require and those which the statutes of the 
United States might require. And the final right to see that this was done, 
the parties agreed, should be devolved on the Chief of Engineers, and it 
was not satisfied by prior instructions. In other words, a final reviewing and 
approving judgment was given to the Chief of Engineers, and was given by 
a covenant so expressed as to constitute a condition precedent to the taking 
effect of the contract. If the covenant did not mean that, it was idle. Construed 
as prospective, it had a natural purpose. The engagement of the parties did 
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not end with the bid and its acceptance. The performance of the work was 
to be secured, and the final judgment of what was necessary for that, as we 
have already said, was to be given by the Chief of Engineers. 

It was stated in Darragh v. United States, 33 Ct. Cls. 377, that 
the contract in that case which likewise stated that it was subject to 
approval of a superior officer, the Quartermaster General, was not 
a condition of defeasance “but a condition precedent to the legal 
effect of the agreement” and that the “alleged agreement had no 
vitality as a contract until approved by the Quartermaster General ; 
and as is said in effect in the Filor case (9 Wall. 45), so far as the 
legal liability of the Government is concerned it was a nullity.” 

In view of the conclusions reached by the courts in the cases 
referred to and other cases where the approval of a superior officer 
is required, it cannot be concluded that a contract has any binding 
effect until approved and that the approval is prospective and not 
retrospective in operation. Where contracts of postmasters for sup- 
plies, etc., are to be made subject to the approval of some specified 
officer of the Post Office Department, the advertised specifications 
and the contract should specifically so provide, and in such cases post- 
masters should issue the advertisements to secure bids and tentatively 
accept the lowest responsible bid and forward the papers to the Post 
Office Department so that approval may be given prior to the dates 
when performance should begin under the contracts. 

Where, however, the advertisement and the contract do not show 
that the contract is to be subject to approval it becomes a legal obliga- 
tion as to both parties immediately upon acceptance by the post- 
master and is effective from that date unless specifically provided 
therein that it shall be effective from a later date. 

The payments hereinbefore mentioned will not be further ques- 
tioned, if otherwise correct, but hereafter the procedure in the matter 
of such contracts should be in accordance with the rules herein stated. 
The accounts will be adjusted acordingly. 


(A-57221) 


RAILROAD RETIREMENT BOARD—TRAVELING EXPENSES— 
APPOINTMENTS—COMPENSATION—RETIREMENT 


With the exception that there may be reimbursement on an actual expense 
basis for subsistence, members of the Railroad Retirement Board, created 
by the act of June 27, 1934, 48 Stat. 1283, are subject to the provisions of 
the Standardized Government Travel Regulations. 

Employees of the Railroad Retirement Board are entitled to traveling expenses 
under the provisions of section 9 (b) of the act of June 27, 1934, 48 Stat. 
1287, only in accordance with the provisions of the Subsistence Expense 
Act of 1926, as amended by the Economy Act, and the Standardized Gov- 
ernment Travel Regulations issued pursuant thereto. 

The appointment or employment of, and the rates of compensation paid to, the 

employees of the Railroad Retirement Board under the terms of the act of 

June 27, 1934, 48 Stat. 1283, are subject to the Civil Service Laws and 

Regulations, the Classification Act of 1923, as amended, and the applicable 
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provisions of the Economy Act. Initial appointments of personnel made 
by the Board will not require Presidential approval under section 203 of 
the Economy Act. 

As the act of June 27, 1934, 48 Stat. 1283, specifically subjects the members and 
employees of the Railroad Retirement Board to the retirement system 
therein established for railroad employees, said members and employees are 
not required to contribute to the Civil Service Disability and Retirement 
Fund under the terms of the Civil Retirement Act. 

Under section 5 of the act of June 27, 1934, 48 Stat. 1285, requiring railroad 
employees and the carriers to make contributions into the railroad retire- 
ment fund for the cost of operating the railroad retirement system, there 
should be included by the Railroad Retirement Board, as an element in 
determining the contribution percentage, under the heading of administra- 
tive expenses, the carrier contribution for members and employees of the 
Railroad Retirement Board who are made subject to the railroad retirement 
system, as well as the compensation and expenses of such members and 
employees. 

The compensation of both members and employees of the Railroad Retirement 
Board, created by the act of June 27, 1934, 48 Stat. 1283, is subject to the 
percentage reduction applicable to Federal personnel under the provisions of 
the Economy Act, as amended. 

The Railroad Retirement Fund is established under the act of June 27, 1934, 
48 Stat. 1283, and all payments therefrom are subject to audit by the 
General Accounting Office. 

All expenditures made from the Railroad Retirement Fund under authority of 
the act of June 27, 1934, 48 Stat. 1283, may be made only when approved 
by the Railroad Retirement Board. The approval of the Board may be 
shown on the vouchers by the signature of any member or employee of the 
Board duly designated and authorized to perform such function with the 
words “ By order of the Board.” The Board should designate who may 


approve vouchers, etc., in the absence of the one who is } Gesiguates primarily 
to perform such duty. 


Comptroller General McCarl to the Chairman, Railroad Retirement Board, 
August 29, 1934: 


There has been received your letter of August 15, 1934, as follows: 


The Railroad Retirement Act (Public No. 485, 73d Congress) approved by 
the President June 27, 1934, establishes the Railroad Retirement Board. 

Section 9 (a) reads, in part, as follows: 

“* * * as an independent agency in the executive branch of the Govern- 
ment * * *. Each of said members shall receive a salary of $10,000 per 
year, together with necessary traveling expenses, or per diem allowance in lieu 
thereof, while away from the principal office of the Board on duties required by 
this act.” 

Also section 9 (a): 

“The members and employees of the Board shall be included as employees 
under this act and together with employees receiving annuities shall be fur- 
nished free transportation in the same manner as such transportation is 
furnished to employees.” 

Section 9 (b): 

“The Board shall * * * employ such persons and provide for their com- 
pensation and expenses, as may be necessary to the proper discharge of its 
functions.” 

Furthermore, section 5: 

‘Each employee shall pay an employee contribution in a percentage upon 
his compensation. Each carrier shall pay a carrier contribution equal to twice 
the contributions of each employee of such carrier * * *. The contribution 
percentage shall be determined by the Board from time to time * * *. Until 
the Board shall determine on a different percentage the employee contribution 
percentage shall be 2 per centum.” 

Your decision is respectfully requested regarding the following questions: 

1. Does the establishment of the Board “as an independent agency in the 
executive branch of the Government” subject its members to the provisions of 
the Standardized Government Travel Regulations, as revised, in the payment 
of “necessary traveling expenses or per diem allowance in lieu thereof?” 

2. Does the term “expenses” as included in that portion of sec. 9 (b) 
quoted above, authorize the payment of “traveling expenses” to employees 
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of the Board, and if it does, are they to be governed by the same rules as apply 
to members of the Board? 

3. As the Board is authorized to (sec. 9 (b)) “employ such persons * * * 
as may be necessary * * *”, do the provisions of sec. 203, part II, of 
Keonomy Act of 1933 (Public, No. 212, 72d Congress), as continued and modi- 
fied by sec. 24 (a) of the Independent Offices Appropriation Act, 1935 (Public, 
No. 141, 73d Congress), apply to appointments to the staff, or may appointments 
be made without Presidential authority? 

4. As members of the staff are “employees”, as defined in sec. 1 (b) of the 
act, will they be subject to the civil service, and as such be required to con- 
tribute to both the civil-service and railroad-retirement funds? 

5. Does the Railroad Retirement Bourd make carrier contributions for its 
employees? If not, who makes such contributions? 

6. Will salaries payable to employees from the railroad retirement fund 
be subject to the 5-percent reduction required under sec. 3 of Public, No. 2, 73d 
Congress, as amended by sec. 21, subsec. (a) (2), Independent Offices Appro- 
priation Act, 1935 (Public, No. 141, 73d Congress) ? 

In view of the fact that the salary expense of the Board will constitute no 
burden on the Public Treasury, we doubt that the deduction will serve any 
useful purpose. 

7. The same question is asked regarding members of the Board, and your 
attention is invited to the fact that the salaries of the members of the Board 
were fixed subsequently to the enactment of the Independent Offices Appropria- 
tion Act, 1935, and constitute no burden on the Public Treasury. 

In this connection, we call your attention to your letter no. A-49565, dated 
June 20, 1933, addressed to the Federal Coordinator of Transportation, wherein 
you state that at the date of the approval of the act creating the office of 
Federal Coordinator of Transportation, 

“There was no existing law, schedule, Executive order or departmental order 
by which the compensation of such employees could be determined. Accord- 
ingly, there is no basic compensation upon which to apply the percentage 
reduction established by the Executive order established under section 3, title 
II, of the act of March 20, 1933.” 

We respectfully submit that the reasoning of this letter would apply to the 
question as to whether deductions be made from salaries of the Railroad 
Retirement Board. 

8. In sec. 9 (b) of the act, “the Board is empowered to maintain offices, pro- 
vide necessary equipment,” ete., but no provision is made for the approval 
of vouchers covering the expenditure of funds. As the Congress has in sec. 8 
“* * * appropriated such sums not in excess of the ameunts in said funds as 
may be necessary to pay all annuities, other disbursements and expenses of 
administration of this act,” it would seem that it was its intention that 
the fund should be considered as a trust fund similar in character to that of 
the Federal Coordinator of Transportation, and se subject to audit by the 
General Accounting Office, and to the same rules and regulations as other 
Government funds. If such is the case, should expenditures be approved by 
the chairman of the Board, or by some one designated by him t oapprove “ by 
direction of the chairman”, or will it be necessary to have a majority of the 
Board approve all expenditures? ' 

9. If you decide that the law is not clear regarding the approval of vouchers, 
can the Board designate one of its members or some other responsible person 
to approve expenditures, and if so, must the Board name some one to serve 
during the absence of the first named, or can that person designate a substitute 
or deputy? 


Unless expressly exempted by statute all Federal officers and em- 
ployees are subject to the terms and conditions of the Subsistence 
Expense Act of 1926 and the Standardized Government Travel Reg- 
ulations issued thereunder. The terms of section 9 (a) of the act of 
June 27, 1934, supra, are such as to authorize reimbursement to 
members of the Railroad Retirement Board for necessary travel 
expenses, that is, subsistence while in a travel status away from 
headquarters or official station, either on an actual expense basis 
or in the form of a per diem in lieu of subsistence, whereas, the Sub- 
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sistence Expense Act of 1926, as amended by the Economy Act, and 
the Standardized Government Travel Regulations, as revised Janu- 
ary 30, 1934, do not authorize reimbursement of subsistence on an 
actual expense basis, but only in the form of a per diem. Referring 
to question no. 1, you are advised that, with the exception there may 
be reimbursement on an actual expense basis for subsistence, mem- 
bers of the Railroad Retirement Board are subject to the provisions 
of the Standardized Government Travel Regulations. 

Referring to question no. 2, the term “ expenses ” in section 9 (b) 
does authorize the payment of travel expenses of employees of the 
Board, but only in accordance with the provisions of the Subsistence 
Expense Act of 1926, as amended by the Economy Act, and the 
Standardized Government Travel Regulations issued pursuant 
thereto. 

It is the uniform rule that the appointment or employment of 
Federal personnel under a newly created agency is subject to the 
terms and conditions of general provisions of law controlling ap- 
pointments and employments of Federal personnel unless expressly 
exempted by statute. As no provision appears in the statute creat- 
ing the Railroad Retirement Board, or otherwise, making any exemp- 
tion with respect thereto, the appointment or employment of all 
employees of the Railroad Retirement Board is subject to the civil- 
service laws and regulations, the Classification Act of 1923, as 
amended, and the applicable provisions of the Economy Act. But 
in view of the provisions of section 9 (b) the initial appointments 
made by the Board will not require Presidential approval under the 
terms of section 203 of the Economy Act as extended through the 
fiscal year 1935. Question no. 3 is answered accordingly. 

The civil-service laws and regulations and the Civil Retirement 
Act do not have the same scope. There are several retirement acts 
in force among personnel subject to the civil-service laws and reg- 
ulations, such as the Civil Retirement Act, the Panama Canal Re- 
tirement Act, the Lighthouse Service Retirement Act, etc. No 
employee is subject to more than one retirement act at the same 
time. While the employees of the Railroad Retirement Board are 
subject to the civil-service laws and regulations, as the act of June 
27, 1934, supra, specifically subjects them to the retirement system 
therein established for railroad employees, they are not required to 
contribute to the civil service disability and retirement fund under 
the terms of the Civil Retirement Act. Question no. 4 is answered 
accordingly. 

Sections 5 and 8 of the act of June 27, 1934, provide: 


CONTRIBUTION 


SEo. 5. Each employee shall pay an employee contribution in a percentage 
upon his compensation. Each carrier shall pay a carrier contribution equal 
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to twice the contributions of each employee of such carrier. The employee 
compensation shall be the compensation for service paid to such employee by 
the carrier excluding compensation in excess of $300 per month. The contri- 
bution percentage shall be determined by the Board from time to time, and 
shall be such as to produce from the combined employee and carrier contribu- 
tions, with a reasonable margin for contingencies, the amount necessary to 
pay the annuities, other disbursements and the expenses becoming payable 
from time to time. Until the Board shall determine on a different percentage 
the employee contribution percentage shall be 2 per centum. Employee con- 
tributions shall be deducted by the carrier from the compensation of its 
employees and shall be paid by the carrier, together with the carrier contribu- 
tions, into the Treasury of the United States quarterly or at such other times 
as ordered by the Board. 


* = * 
RETIREMENT FUND 

Sec. 8. All moneys paid into the Treasury under the provisions of this 
act, all interest, and other receipts, and all refunds of moneys paid out under 
this act, shall constitute and be kept in a separate fund in the Treasury to be 
known as the “railroad retirement fund.” At the request and direction of the 
Board, the Treasurer of the United States, with the approval of the Secretary of 
the Treasury, is authorized to invest such funds as are not immediately required 
for disbursements in interest-bearing bonds, notes, or other obligations of the 
United States, and to collect the principal and interest of such securities and 
to sell and dispose of the same as in the judgment of the Board shall be in 
the interest of said fund. There is hereby appropriated such sums not in 
excess of the amounts in said fund as may be necessary to pay all annuities, 
other disbursements and the expenses of administration of this Act. 

It is clear that the statute proposes no obligation on the Federal 
Government for the operation of this act but that all administrative 
expenses are to be charged to the Railroad Retirement Fund. As 
the salaries and expenses of members and employees of the Railroad 
Retirement Board constitute expenses of administration and charge- 
able to the Railroad Retirement Fund, it follows that the “carrier 
contribution ” for members and employees of the Board likewise 
constitutes an expense of administration and chargeable to the 
Railroad Retirement Fund. Under section 5 there should be 
included as an element in determining the contribution percentage, 
under the heading of Administrative Expenses, the carrier contri- 
bution for members and employees of the Railroad Retirement 
Board, as well as the compensation and expenses of such members 
and employees. Question no. 5 is answered accordingly. 

Questions nos. 6 and 7 are answered in the affirmative. As the 
compensation of the employees of the Board is subject to the salary 
schedule in the Classification Act as amended, and as the salary rates 
of the members of the Board are specifically fixed at $10,000 per 
annum in the act itself, there does exist a law and schedule of rates 
on which to base the 5 percent reduction. 13 Comp. Gen. 6,7. The 
cited decision of June 20, 1933, A-49565, 12 Comp. Gen. 655, is not 
applicable. The source from which the salaries of the members and 
employees are paid does not affect this question, as they are officers 
or employees of the United States within the meaning of the Econ- 
omy Act as amended. 12 Comp. Gen. 580, id. 666. 
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Section 8 of the act creating the Railroad Retirement Fund re- 
quires that all amounts shall be paid into the Federal Treasury and 
makes an appropriation for payment of “all annuities, other dis- 
bursements and the expenses of the administration of this act.” Ac- 
cordingly, your conclusion is correct that the fund and all payments 
therefrom are subject to audit by this office. Section 9 (b) provides: 


* * * The Board shall receive and take such steps and institute and 
prosecute such proceedings and actions as may be necessary to enforce the 
payments and obligations required under the act, make and certify awards 
and payments, and account for all moneys and funds necessary thereto. * * * 


Under this authority, expenditures should be made only when ap- 
proved by the Board. The approval of the Board may be shown on 
the vouchers by the signature of any member or employee of the 
Board duly designated and authorized to perform such function 
with the words “ By order of the Board.” The Board should desig- 
nate who may approve vouchers, etc., in the absence of the one who is 
designated primarily to perform such duty. Questions 8 and 9 are 
answered accordingly. 


(A-57230) 


COMPENSATION—DOUBLE—RETIRED OFFICER HOLDING CIVILIAN 
POSITION 


Pursuant to the act of July 31, 1894, 28 Stat. 205, the appointment of a retired 
naval officer, retired for length of service, whose retired pay is in excess 
of $2,500 per annum, to the position of assistant deputy commissioner, 
Bureau of Internal Revenue, a permanent full time position, was void 
ab initio, and payment of compensation in the civilian position is not 
authorized. 


Capone General McCarl to the Secretary of the Treasury, August 29, 
1934: 


There has been received your letter of August 14, 1934, as follows: 


By Executive Order No. 6744 of June 19, 1934, the President authorized 
the appointment of certain persons without compliance with the requirements 
of civil-service rule II, including that of Mr. William R. Sayles to the position 
of Assistant Deputy Commiss.oner, Alcohol Tax Unit, Bureau of Internal 
Revenue, Treasury Department. 

Pursuant to the above authorization, Mr. Sayles was appointed to the posi- 
tion named on June 29, 1934, effective June 30, 1934, the position having been 
classified as in Grade CAF 14, with compensation at the rate of $6,500 per 
annum. On June 30, 1934, Mr. Sayles, who held the rank of captain in the 
United States Navy, became ineligible for promotion by reason of length of 
service and was transferred to the retired list of officers of the Navy from 
that date, in accordance with the provisions of the Act of Congress approved 
March 3, 1931. Captain Sayles’ retired pay is at the rate of $4,500 per annum. 

As you are of course aware, there are several laws bearing upon the question 
of retired officers holding other Government offices or positions and receiving 
compensation therefor in addition to their retired pay, and presumably within 
the law Captain Sayles could be privileged to elect whether to receive the salary 
attached to the position of Assistant Deputy Commissioner referred to, to 
which he has been appointed, or his pay as a retired naval officer. Your 
decision as to his rights in the matter will be appreciated in order that Captain 
Sayles and affected certifying and disbursing officers may be advised as to the 
correct course to pursue with respect to the acceptance, certification and pay- 
ment of salary to Captain Sayles as Assistant Deputy Commissioner, Alcohol 
Tax Unit, Bureau of Internal Revenue. 


7556°—35 13 
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Section 2 of the act of July 31, 1894, 28 Stat. 205, provides as 
follows: 

my No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is attached 
unless specially heretofore or hereafter specially authorized thereto by law; 
but this shall not apply to retired officers of the Army or Navy whenever they 
may be elected to public office or whenever the President shall appoint them to 
office by and with the advice and consent of the Senate. 


This provision was amended May 31, 1924, 43 Stat. 245, by adding 
at the end thereof a new sentence as follows: 





































Retired enlisted men of the Army, Navy, Marine Corps, or Coast Guard re- 
tired for any cause, and retired officers of the Army, Navy, Marine Corps, or 
Coast Guard who have been retired for injuries received in battle or for 
injuries or incapacity incurred in line of duty shall not, within the meaning of 
this section, be construed to hold or to have held an office during such 
retirement. 


As Captain Sayles was retired for length of service and as his 
retired pay is in excess of $2,500 per annum, his appointment to the 
position of assistant deputy commissioner, Bureau of Internal Reve- 
nue, a permanent full-time position (compare 14 Comp. Gen. 68) was 
illegal, and there is no authority whereby he may retain the civilian 
position and elect to receive either his retired pay or the compen- 
sation for the civilian position (18 Comp Gen. 60; 63). 

Accordingly, Captain Sayles is entitled to no compensation for 
services as assistant deputy commissioner and as his appointment 
as such was void ab initio, it should be canceled. 


(A-52724) 


CLASSIFICATION OF EMPLOYEES OF THE AGRICULTURAL 
ADJUSTMENT ADMINISTRATION 


For periods on and after July 1, 1934, credit will be allowed for salary pay- 
ments to the personnel of the Agricultural Adjustment Administration 
subject to the Classification Act as amended, only at the minimum salary 
rate of the grade in which the position has been allocated by the Civil 
Service Commission, if the positions are in the District of Columbia, and 
only at the minimum salary rate of the grade in which the position has 
been administratively placed or allocated, if the positions are in the field, 
unless there be a showing that personnel funds are available on an annual 
basis for the difference between the minimum rate and the higher rate in 
the grade at which paid on the basis of an administrative promotion. 

Temporary employees subject to the Classification Act as amended, are author- 

ized to be paid only at the minimum salary rate of the grade in which 

their temporary positions have been properly placed or allocated, whether 
in the departmental or field service, and their promotion above the mini- 
mum salary rate of the grade is not authorized. 





Comptroller General McCarl to the Secretary of Agriculture, August 31, 
1934: 


There has been received your letter of July 18, 1934, as follows: 


Reference is made to your decision to this Department of March 17, 1934, 
A-52724, 13 Comp. Gen. 248, and to subsequent correspondence growing out 
of this ruling. In a separate communication there is being forwarded to you 
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copy of the ultimate expert list submitted to the Civil Service Commission as 
a result of the Department’s revision of this class, together with job descrip- 
tions of each listed employee, and at the same time a report of the progress 
made in classifying the experts under the Executive order and in classifying 
also those determined to be nonexperts upon revision, in accordance with your 
ruling. 

These latter classifications—concluded, so far as the Department is con- 
cerned, on or before June 30, 1984—have been in progress for over four months. 
New appointments have followed the assignments of grade from time to time 
by the Civil Service Commission. In fixing the salaries under these appoint- 
ments, however, the Department divided the employees concerned into two 
categories, permanent and temporary. The former were treated as within the 
general rule stated at the conclusion of A-52724 and elsewhere in your deci- 
sions, that is, as appointable at the old rate if a step in the grade assigned 
or in the case of intermediate rates at the next highest rate provided the 
advance did not exceed the interval between the steps of the assigned grade. 
This was specifically the rule as to the experts placed within the classification 
grades under the Executive order and was deemed no less properly the pro- 
cedure as to those ultimately discarded from the expert list but who held in 
the meantime the status of de facto experts through your consent to their 
retention on the rolls at the original rate pending the revision. 

The temporaries were, however, placed at the entrance rate of the assigned 
grade, irrespective of the demotions produced where the former rate was 
higher. Our present conviction is that this discrimination was erroneous. 
Upon reviewing the basis of our first judgment we can find nothing in the 
Executive order nor in your rulings which in any way justifies the distinction. 

Upon the premises, therefore, that such new appointments given the tem- 
porary employees upon Classification as produced salary reductions were not 
purposed administrative demotions but the result of a misconception of re- 
quirements, and subject of course to your determination that the same rule 
should have been applied to the temporary as to the permanent employees and 
that the rule applied to the latter was the correct rule, your decision is re- 
quested whether, not as an administrative promotion but as the correction of 
an erroneous administrative action, there may not be amendment of the ap- 
pointments by which they will show the rates legally allowable and con- 
templated by your rulings. In seeking this authorization the Department has 
not lost sight of your recent ruling, A-55136, of May 24, 1934, deciding against 
a proposed amendment of appointment to correct an alleged error in the rate 
of compensation. In this instance it appeared that the alleged error grew out 
of an allotment of funds specifically for the position at a higher rate than 
that named in the appointment, the allotment issuing. however, subsequent to 
the date of the appointment. The case involved no departure from the pro- 
cedure required by an Executive order of legal force and effect. The situation 
presented by the Department seems more analogous to those growing out of 
adjustments under the Welch and Brookhart acts where your decisions recog- 
nized rights accruing to the employees which could not be destroyed by erron- 
eous administrative action. 

We shall be glad to be advised at your early convenience of your conclusion 
on the matter presented. 


Also, there has been received your letters of July 24, August 1, and 
August 21, 1934, transmitting a list of 35 officers of the Agricultural 
Adjustment Administration, with description of the responsibilities 
and duties of each, which have been administratively designated as 
“experts.” This office will take no final action with respect to these 
designations pending receipt of a report which has been requested 
from the United States Civil Service Commission. 

The decision of January 18, 1934, 13 Comp. Gen. 199, held as 
follows (quoting from the syllabus) : 

The requirements of section 10 (a) of the act of May 12, 1933, 48 Stat. 37. 
subjecting all “officers and employees” of the Agricultural Adjustment Ad- 
ministration to the provisions of the Classification Act are mandatory and not 


optional with the administrative office and may not be avoided merely by an 
administrative designation of the appointees as “experts” which is term 
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generally used in statutes referring to persons employed in particular lines of 
endeavor as consultants or on special assignment. 


The decision of March 17, 1934, 13 Comp. Gen. 243, involving the 
personnel of the Agricultural Adjustment Administration classed 
as “experts”, to which you refer, held as follows (quoting from 
the syllabus) : 

In fixing classification salary rates of officers and employees in the service 
pursuant to the provisions of Executive Order No. 6440 of November 18, 1933, 
and Executive orders supplemental thereto, there must not result a promotion 
within the meaning of the provisions of section 7 of the act of March 3, 1933, 
47 Stat. 1515. Where, however, under the adjustment the net salary rate to 
be paid after withholding the applicable percentage reduction does not exceed 
the net salary previously paid for performance of substantially the same duties 


by an amount equal to or in excess of the amount of one salary step in the 
corresponding salary grade under the Classification Act, the adjustment would 


a 


not constitute an administrative promotion within the meaning of section 7 of 
the act of March 3, 1933. 


See also decision of July 5, 1934, A-55907, 14 Comp. Gen. 14. 
wherein was considered Executive Order No. 6746, dated June 21, 
1934, which superseded Executive Order No. 6440, of November 
18, 1933. 

In decision of April 21, 1934, A-51739, involving adjustments in 
the compensation of field employees of the Farm Credit Administra- 
tion, it was held: 


While the decision of March 17, 1934, related to employees of emergency 
organizations, the same principle would be applicable in the adjustment of 
salaries of employees in a regular executive department or independent estab- 
lishment. Accordingly, where the increases referred to in your letter were 
made for the purpose of adjusting employees’ compensation to one of the 
rates fixed by the Classification Act, as amended, and did not equal or exceed 
the amount of one salary step in the grade in which classified, credit will not be 
allowed in the disbursing officer’s accounts therefor. 

You will note that the rule stated in these decisions is not accu- 
rately expressed in the second paragraph of your letter by the words 
“in the case of intermediate rates at the next highest rate provided 
the advance did not exceed the interval between the steps of the 
assigned grade.” The rule is that there must not result from the 
adjustment under the Executive orders an increase in compensation 
equal to or in excess of the amount of the steps in the corresponding 
Classification Act grade, It is to be noted also, with respect to posi- 
tions of “ experts ” which are to be classified under Executive Order 
No. 6746 of June 21, 1934, that said order provides that the rates of 
compensation are to be fixed at amounts “ not in excess of those pre- 
scribed in the schedule ”, and that the adjustments must be reported 
to the executive council before they can become effective. 

The rule thus stated in said decisions has not been, and is not au- 
thorized to be, applied to personnel either in the District of Colum- 
bia or in the field service subject, not to the terms of the Executive 
orders, but to rule 6 of section 6 of the original Classification Act of 
1923 providing that “all new appointments shall be made at the 
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minimum rate of the appropriate grade or class thereof.” 4 Comp. 
Gen. 493, decision of May 10, 1934, A-55251. Therefore, the rule 
thus stated in the decisions may not be legally applied to personnel 
of the Agricultural Adjustment Administration who have been “ dis- 
carded from the expert list but who hold in the meantime the status 
of de facto experts through your [this office] consent to their reten- 
tion on the rolls at the original rate pending the revision ” (quoting 
from the second paragraph of your letter). However, in view of the 
de facto status of the personnel as experts prior to their proper classi- 
fication under the Classification Act as required by the statute, which 
is understood to have been completed on or before June 30, 19534, 
eredit will be allowed in the accounts for otherwise proper payments 
of compensation at the rates administratively fixed for such person- 
nel up to and including June 30, 1934, but for periods on and after 
‘July 1, 1934, credit will be allowed for salary payments to the per- 
sonnel subject to the Classification Act only at the minimum salary 
rate of the grade in which the position has been allocated by the Civil 
Service Commission, if the positions are in the District of Columbia, 
and only at the minimum salary rate of the grade in which the posi- 
tion has been administratively placed or allocated, if the positions 
are in the field, unless there be a showing that personnel funds are 
available on an annual basis for the difference between the minimum 
rate and the higher rate in the grade at which paid on the basis of 
an administrative promotion. 13 Comp. Gen. 419. 

While initial salary rates of temporary and permanent employees 
are required to be paid on the same basis under the terms of the 
Classification Act, there is no authority to promote temporary em- 
ployees above the minimum salary rate of the grade. In view 
thereof, and as the temporary character of the employment does 
not justify a rate of compensation above the minimum of the grade, 
the administrative action in reducing the salary rates of all tem- 
porary employees to the minimum rate of the grade, which is 
understood to include field employees, was correct and should not 
be disturbed. 

Your questions are answered accordingly and the audit of accounts 
will be on the basis of the rules herein stated. 


(A-56683) 
CLASSIFICATION—FIELD SERVICE—NEW APPOINTMENTS 


In view of the mandatory provisions of the Brookhart Salary Act extending 
the principles of classification to the iield service, all new appointments 
to field positions subject to the Classification Act as amended, must be 
made at the minimum salary rate of the grade as required by rule 6 
of section 6 of the original Classification Act of 1923. The contrary rule 
stated in decision of October 30, 1925, 5 Comp. Gen. 302, 305, will no 
longer be followed. 
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Comptroller General McCarl to the Chairman, National Advisory Committee 
for Aeronautics, August 31, 1934: 


There has been received a letter from the secretary of the com- 
mittee dated July 17, 1934, requesting review of the action taken in 
notice of exception dated July 18, 1934, disallowing credit for $1.27 
representing the excess of compensation paid on voucher 1171, Janu- 
ary 1934, account of Ruth Scott, to Bruce W. Wollard, Minor Labora- 
tory Apprentice, SP-1, Langley Field, Va., at $1,080 per annum (over 
$1,020 the minimum rate of the grade) for the period January 22 to 
31, 1934. 

The notice of exception stated : 


Where positions in the field service have been classified, new appointments 
must be made at the minimum salary rate of the grade. 


Rule 6 of section 6 of the original Classification Act of 1923, 42 
Stat. 1490, provides as follows: 

6. All new appointments shall be made at the minimum rate of the appro- 
priate grade or class thereof. 

In decision of October 30, 1925, 5 Comp. Gen. 302, 305, question and 
answer 5, were stated in part as follows: 


5. If classification does extend to the field, must all employees be appointed 
at the minimum salary. * * * 
* » * ” . * a 
5. As the general terms of the Classification Act have not been extended to the 
field service, this question is answered in the negative. * * * 


However, in decision of May 10, 1934, A-55251, it was held that 
rule 6 of section 6 in the original Classification Act was applicable to 
field positions. The decision stated as follows: 

With respect to the reinstatement or appointment of former immigrant in- 
spectors as guards, however, the rule prescribed by section 6 of the Classifica- 
tion Act of 1923, must be followed, and the new appointments as guards must 
be made at the minimum rate of the grade. 4 Comp. Gen. 493; 14 id. 22. 

The basis or requirement for the change in the rule applicable 
to field employees is section 2 of the Brookhart Salary Act, approved 
July 3, 1930, 46 Stat. 1005, enacted subsequent to the said decision of 
October 30, 1925, and prior to the decision last above quoted. Said 
section is as follows: 

Sec. 2. The heads of the several executive departments and independent es- 
tablishments are authorized and directed to adjust the compensation of certain 
civilian positions in the field services, the compensation of which was adjusted 
by the act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be 
practicable, to the rates established by the act of May 28, 1928 (U.S8.C., Supp. 
3, title 5, sec. 673), and by this act for positions in the departmental services 
in the District of Columbia; Provided, That the terms of this act shall apply 
to employees carried under group 4-B, including drafting groups, in the Sched- 
ule of Wages for Civil Employees under the Naval Establishment, notwith- 
standing the fact that the compensation of such employees was not adjusted by 


the act of December 6, 1924 (43 Stat. 604), or the act of May 28, 1928 (U.S.C., 
Supp. 3, title 5, sec. 673). 


Based on the words “ authorized and directed ” this requirement 
to adjust salary rates in the field service to correspond with salary 
rates fixed in the District of Columbia under the Classification Act, 
so far as may be practicable, was held to be mandatory. 10 Comp. 
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Gen. 26. There exists no reasonable basis now on which it may be 
held generally, or in individual cases, to be impracticable to fix the 
initial salary rates of new appointees in the field service at the mini- 
mum salary rate of the appropriate grade as required by rule 6 
of section 6 of the original classification act. There is no authority 
or justification for any difference in the rule in this respect between 
the departmental service and the field service, and therefore, the rule 
quoted above from question and answer 5, decision October 30, 1925, 
5 Comp. Gen. 302, 305, is no longer for application. 

In the instant case, as the appointment of the employee was made 
at $1,080 per annum, the second salary rate of the grade SP-1, Janu- 
ary 22, 1934, prior to the decision of May 10, 1934, A-55251, credit 
will be allowed in the accounts for otherwise proper payments of 
compensation at the rate thus fixed administratively. 


(A-51833) 
CLASSIFICATION—REALLOCATION OF POSITIONS SINCE JUNE 30, 1932 


Where an employee is prohibited by section 3 of the act of June 16, 1933, 48 
Stat. 304, from receiving an increase in compensation as the result of the 
reallocation of his position since June 30, 1932, based on the duties and 
responsibilities as of June 30, 1932, the approval of the President to the 
sume increase wh'ch would have been prohibited by the statute may not 
be regarded as taking the case out of the statute. 


Comptroller General McCarl to the Secretary of the Treasury, September 1, 
1934: 


There has been received your letter of August 16, 1934, as follows: 


Reference is made to Department letter of October 26, 1933, and to your 
reply thereto under date of November 14, 1933 (A-51833), relative to the ad- 
vancenient of John A. Foss, an employee of the Bureau of Internal Revenue, 
from grade CAF-9 to grade CAF-11. 

Your opinion was then requested as to whether the salary of Mr. Foss might 
be restored retroactively, if authorized by the President in conformity with the 
provisions of section 202 of the Economy Act. To the question as presented your 
answer was in the negative. i 

Inasmuch as Mr. Foss was advanced from a position in grade CAF-9 to an 
existing vacancy in an entirely different position previously allocated by the 
Personnel Classification Board in grade CAF-11, it is the view of the Depart- 
ment that he should not be denied the minimum salary of the higher grade 

sition. 
we opinion accordingly is requested whether, upon the authorization of the 
President, the Civil Service Commission concurring, Mr. Foss may be adminis- 
tratively promoted to the minimum salary of grade CAF-11 from and after 
authorization by the President and the approval of the Secretary. 


The conclusion of the decision of November 14, 1933, was as 
follows: 


The character of the advancement of Mr. Foss as a reallocation rather than 
as an administrative promotion was fixed prior to June 16, 1933, the effective 
date of the act, and the President’s approval at this time would not authorize 
regarding the increase as incident to the filling of a vacancy rather than to a 
reallocation. 

The question presented is answered in the negative. 


While the particular question presented was whether the salary of 
Mr. Foss might be restored retroactively as of June 16, 1923, the 
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conclusion of the decision and the reasoning on which the same was 
based are sufficiently broad to answer the question now presented in 
the negative. That is, the adjustment in the status of the employee 
must now be regarded as having been a reallocation within the mean- 
ing of the statute prohibiting an increase in compensation, and the 
approval of the President to the same increase which would be pro- 
hibited by said statute may not be regarded as taking the case out of 
the statute. The present status of Mr. Foss is that of holding a 
position in CAF-11 the salary of which he is precluded from receiv- 
ing during the present fiscal year by a provision in section 24 of 
title II of the act of March 28, 1934. Manifestly an employee can- 
not be transferred and promoted to a position he has been legally 
holding for over a year. Whether the compensation of this employee 
may be increased to one of the higher rates authorized under grade 
CAF-9 is dependent upon the existence of the conditions prescribed 
in section 7, title II, of the act of March 3, 1933, as amended by 
section 24, title II, of the act of March 28, 1934. 


(A-57022 
ECONOMY ACT—COMPENSATION DEDUCTION—RESTORATION 


An allotment having been made to the United States Tariff Commission from 
the indefinite appropriation authorized by section 21 (e) of the act of 
March 28, 1934, to provide the increased compensation to employees in the 
District of Columbia resulting from the diminution of the percentage of 
reduction in compensation under the Economy Act, the limitation in the 
amount available for personal services in the District of Columbia in the 
regular appropriation for that Commission is increased by the amount of 
such allotment. 


Comptroller General McCarl to the Chairman, United States Tariff Commis- 
sion, September 1, 1934: 


There has been received your letter of August 23, 1934, as follows: 


I have your letter of August 21, in response to the Commission's letter of 
August 2, with reference to the amount that may be expended by the Tariff 
Commission for personal services in the District of Columbia during the fiseal 
year 1935. In view of the apparent misunderstanding, I am submitting here- 
with for your further consideration a restatement of the facts. 

Briefly, the situation developed is as follows: 


| | 
Mar. 28, 1934 | Independent Offices Appro- |$826, 398) D.C. limi- |$725, 000 


priation Act. | tation. 

June 19, 1934 | Deficiency Act, 1934, bal- | 48, 000|_..do 
ances made available in 

1935. | 

July 27, 1934 | Bureau of the Budget ap- | 38, 107/_..do 
proved additional amount | 

required from indefinite 

appropriation provided in 

sec. 21 (e), act of March | 

28, 1934, of which amount 

D.C. requirements are: 
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The regular appropriation for the Tariff Commission for the fiscal year 
1935, as provided in the Independent Offices Appropriation Act, approved March 
28, 1934, is as follows: 

“* * * $896398, of which amount not to exceed $725,000 may be expended 
for personal services in the District of Columbia; * * *.” 

The unobligated balance of the Commission’s regular appropriation for 1934 
($48,000) was made available for the Commission during 1935 by the deficiency 
act approved June 19, 1934, which act in consequence increased the limitation 
for expenditures for personal services in the District of Col:umbia during 1935 
to $750,000. In compliance with Tre»sury Department Circular No. 494, revision 
no. 1 of June 1, 1934, the Commission submitted to the Treasury Department the 
recommended apportionment of its total appropriations for 1935, plus $39,703, 
the additional amount estimated for payment of the sum due by reason of the 
diminution in the percentage reduction in compensation as provided in section 
21 (e) of the act of March 28, 1934. Under date of July 27, 1924, the Director 
of the Bureau of the Budget approved the apportionment of the Commission's 
appropriations with the addition of $39,703 from the indefinite appropriation 
referred to. Of the latter sum $38,107 represents the amount estimated as 
required in connection with salaries in the District of Columbia. 

In view of the foregoing and the further language of section 21 (e), “and 
limitations on amounts fer personal services are hereby respectively increased 
in proportion to the appropriations for personal services”, is the Commission 
authorized to calculate the limitation for District of Columbia salaries during 
the current fiscal year at not to exceeil $788,107? 

New duties imposed upon the Commission by the amendment to the tariff 
act approved June 12, 1934, make it necessary that the Commission know at the 
earliest date possible the exact amount of its District of Columbia limitation. 


The decision to you of August 21, 1934, was based upon the under- 
standing that the $39,703 was to be absorbed and paid from your 
regular appropriation. As it now appears that such is not the case 
and the Bureau of the Budget has approved an allotment of that 
amount from the indefinite appropriation provided by section 21 (e) 
of the act of March 28, 1934, of which allotment $38,107 is to provide 
the increased compensation to employees in the District of Columbia, 
the limitation for personal services in the District of Columbia fixed 
by the previous appropriations will be increased by that amount; 
that is to say, there may be expended for personal services in the 
District of Columbia during the fiscal year 1935, not to exceed 
$788,107. 


(A-56185) 


CIVIL WORKS ADMINISTRATION—SUPPLIES AND MATERIALS 
FURNISHED BY MUNICIPALITIES 


Where supplies and materials for the performance of Federal Civil Works were 
furnished by the municipality and in which the work was performed con- 
trary to rules and regulations of the Civil Works Administration pro- 
hibiting purchases from municipalities and in disregard of the provisions 
of section 3709, Revised Statutes, requiring advertising for competitive 
bids, there is no authority for the payment from Federal funds for such 
supplies and materials when claim therefor is based upon an estimate of 
the quantity alleged to have been furnished, and it appears that the munic- 
ipality profited by the transaction, 


Decision by Comptroller General McCarl, September 4, 1934: 

There has been presented to this office for consideration and set- 
tlement the claim of the city of Chattanooga, Tenn., in the amount 
of $27,981.51 for roadbuilding materials, such as chert, stone, screen- 
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ings, cinders, asphalt oil, etc., alleged to have been furnished on sev- 
eral Civil Works projects in Chattanooga during December 1933 and 
January and February 1934. 

The rules and regulations of the Civil Works Administration pro- 
hibit purchases from municipalities and section 3709, Revised Stat- 
utes, requires advertising for competitive bids when and where pos- 
sible. These requirements appear to have been disregarded in this 
instance. The purchasing officer has certified, in effect, that the ma- 
terials were obtained from the city of Chattanooga to get the men 
to work as quickly as possible; that the source of supply was found 
to be the cheapest; and that he had no knowledge of the regulations 
of the Civil Works Administration prohibiting purchases from 
municipalities. 

In support of its claim, the city, under date of April 9, 1934, sub- 
mitted an affidavit signed by the mayor of the city and by the com- 
missioner, department of streets and sewers, in which, after citing 
the emergency of undertaking the work authorized by the Civil 
Works Administration, it is stated, in part: 


* * * Certain materials such as chert, screenings, road oil, kerosene, 
and gasoline necessary to the conduct of certain projects could be secured at 
a more advantageous price from the city itself than in the outside market. 
Secondly, the city was the only source of supply in a position to furnish the 
large quantity of these materials needed in place on the job as it was needed. 
While competitive bids were not secured, the purchasing agent of this de- 
partment was familiar with competitive prices and knew them to be higher 
than those which the city proposed to charge the Civil Works Administration. 

Turirp. The items supplied the Civil Works Administration by the city of 
Chattanooga are as follows: 

(a) Chert at a price of 75¢ per yard, delivered, bladed, and rolled on the 
job. The city controls all chert pits within the city limits of Chattanooga. 
Chert, of course, is an indispensable item in street construction, and if the 
program was to be gotten under way with speed this material must have been 
bought from the city, regardless. However, this price is practically 50¢ per 
yard cheaper than it could have been purchased elsewhere. 

(b) Stone was supplied from a city-leased quarry. Competitive price on 
this material was about 50¢ per yard more. The city, of course, did not use 
Civil Works Administration workers in their quarry. 

(c) Screenings were a product of our quarry. They were supplied about 25¢ 
per yard less than competition. 

(d) Road oil was purchased in tank-car lots, delivered by the city d‘stribu- 
tor at a price of 7¢ per gallon. A competitive price in large quantities is 7.62 
in the car. 

(e) Kerosene was supplied at pr'ce of 10¢ per gallon, delivered to the job, 
while the competitive market is 12¢ per gallon. The city was able to effect 
this saving by reason of its municipal service station, which, of course, secures 
the best price on this material. 

(f) Gasoline was supplied at a price of 1144¢ per gallon. This price would 
have been from competitive source 134%4¢. The reason fur this saving is. of 
course, the same as for the saving on kerosene. 

FourtH. It was not possible, if the Civil Works program was to be pushed 
with the speed requested by Messrs. Hopkins, Johnson, and the President of 
the United States, to go into the competitive market and secure prices on each 
individual item for each individual project. We feel that prices charged are 
most favorable and are in themselves ample reason for our action in this 
matter. Just as important, however, as the matter of price was the matter 
of getting the largest number of men at work in the shortest possible time. 
The department of streets and sewers worked about 2,400 men out of the quota 
of 5,575 assigned to Hamilton County. 
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In a report of the chief liaison officer of the Civil Works Adminis- 
tration, under date of April 12, 1934, it is stated, in part, as follows: 


An investigation was made as to prices of the respective materials as out- 
lined in exhibit A and find, on the whole, they were approximately those 
charged by commercial firms and, in some instances, slightly lower. However, 
I feel that the following remarks are pertinent to the various items as outlined 
in exhibit A, 

ltem 1, Chert.—From the information obtained it appears that chert is avail- 
able to anyone who will haul it off without charge, as it improves the value of 
the property and, in some instances, makes wholly worthless property a val- 
uable asset. It was further rumored that in instances chert was moved from 
one location on a road from a cut to another location not very far distant to a 
field. This was not confirmed. I was further advised that a Mr. Lon Worsham 
on the Brainard Road furnished a large quantity of this material free of all 
charge. 

Item 2. Stone.—As stated, this price appears to be fair in comparison with 
commercial prices, but attention is invited to the situation as exists in Chatta- 
nooga, where the gravel companies require contractors to purchase sand and 
gravel together, due to the fact that quantity sales in one item would: leave 
a surplus in the other, causing a material loss. I was reliably advised that, 
due to the condition and the use of sand with the crushed stone, there was a 
shortage of sand in the Chattanooga vicinity necessitating the purchase of sand 
from Estill Springs at a much higher price on other C. W. A. projects, thereby 
causing a loss to the Government in increased prices, as the price of gravel and 
the price charged for crushed stone were approximately the same. Attention 
is further invited to exhibit E regarding statement of Commissioner Taylor 
that the cost of the stone ran from 65 to 70¢ a cubic yard. I am advised that 
the price in Chattanooga at the time of delivery was approximately 60¢, and 
assume that this statement of 65 to 70¢ is correct. As to the difference between 
this price as stated in the interview and the price as quoted in exhibit A, I 
cannot say. 

Item 8. Screenings.—The price in this instance seems to be lower consider- 
ably than the commercial prices, but attention is invited to copy of the Chat- 
tanooga News under date of August 11, 1933, marked in red, “exhibit E”, 
which states: “The 3 cents rovalty is paid for stone measured after it is 
crushed and does not include screenings, Commissioner Taylor said. He further 
said that the contract provided that the city get 80 percent of the screenings 
and the remaining 20 percent would go to property owners.” In this it appears 
that it is very easy for the city to make a price cheaper than commercial firms 
and at the same time make a material profit, 

Items—4, road oil; 5, kerosene; 6, gasoline.—These seem to be in line and 
there is only one consideration and that is the one enumerated above, i. e., 
deliveries. 

Generally: Attention is invited to the last paragraph in exhibit E which, 
although not a quotation from Commissioner Taylor, indicates a low cost of 
production at the time of the issue of the paper as R. F. C. workers were used 
in the quarries. An investigation was made to ascertain if C. W. A. workers 
were used in the quarries, and find that there were none. Attention, however, 
is invited to the fact that I was advised that convict iabor was used and that, 
due to the fact that municipalities do not go under the code, their labor cost 
is much lower than that of other tirms who have to comply with the code. 
This appears to put the city in competition with the taxpayer with an unfair 
advantage of labor cost. 

Attention is further invited to exhibit D with reference to 2 deficit in the 
department of city government from which this invoice is rendered, and it is 
my understanding a city election is pending at which the entire matter of the 
rock crusher and the management of same will be on issue, especially due 
to the politically claimed deficit in that department. 

Mr. Baxter Bender, the purchasing agent. was further instructed to prepare 
the vouchers as outlined in exhibit B and C for presentation for payment but 
to require the respective city officials to present their statements in systematic 
form as a further protection to the Government and in fairness to the vendors 
of Chattanooga who might have been given an opportunity to bid on this 
material. An accurate estimate of the actual cost to the city or what it should 
have cost the C., W. A. on contract is impossible except to be made by an 
engineer. 
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A confidential estimate was furnished me to the effect that the use of the 
stone cost the entire C. W. A. program from 25 to 30 percent in increased price 
of sand due to not using the gravel. It is certain, with the meager investiga- 
tion, that had the C. W. A. contracted for its own material, used its own 
rental trucks, and own labor, a saving on the whole would have been accom- 
plished in addition to increasing the pay of the workers and putting more men 
to work at better pay than the city was allowing, especially its convict labor. 

It should be apparent from the foregoing that aside from the in- 
hibition of the regulations against procurements from municipalities 
and the failure to comply with the law in the matter of advertising, 
there are certain other matters for consideration in determining the 
right of the city to be paid the amount claimed to be due. First, 
there is the fact that since no record can be furnished of actual de- 
liveries of the supplies, the claim is based upon estimated or approxi- 
mate quantities of the materials alleged to have been furnished. In 
addition, it is shown, at least as to some of the items, that the price 
charged is higher than private concerns charge for such material, and 
there has been no showing made that the city did not make a sub- 
stantial profit on the materials. 

There is for consideration, also, the fact that the Federal Civil 
Works program undertaken by the Civil Works Administration had 
for its main purpose the relief of unemployment and other kindred 
conditions existing in various parts of the United States, and that 
the materials here in question were used on street and sewer im- 
provement work in the ¢ity; that is to say, the city received the 
entire benefit of the materials used. 

A proper and cooperative basis in such cases of relief-giving would 
seem to have required the local authorities to furnish the needed ma- 
terials available to the municipality to be benefited, free of charge 
or, at least, on a basis of actual value and in no case greater than 
actual cost. Certainly there was nothing in the purposes of the 
Federal Civil Works program designed to give employment to those 
in need and as a result of which many localities, as in this instance, 
received lasting benefits, contemplating other than cooperative action 
with a view to give the widest possible relief through such employ- 
ment of the needy; and such high purpose would seem clearly violated 
by anything resembling profit in the supplying of materials by the 
municipality benefiting by the improvements made through Federal 
contribution. Possibly it was on this account there was prohibited by 
regulations the purchasing of material from municipalities. 

Upon the record as now submitted, especially in view of the con- 
jectural basis upon which the charges are made by the city, pay- 
ment of the claim by the Federal Government, or even the recognition 
of such claim as a proper charge in any amount against Federal 
public funds, is not authorized. Under the circumstances, the claim 
of the city of Chattanooga must be, and is, disallowed. 
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(A-56727) 


CONTRACTS—EMERGENCY LIGHTING SERVICE—MINIMUM 
CHARGES—DISCOUNTS—INTERPRETATION 


Where a contract for emergency lighting service provides for a stipulated 
minimum rate per month and after setting forth the rate to be paid per 
kilowatt-hour, there is a provision allowing a discount of 10 percent for 
payment on or before the company’s stated discount date, the United 
States is entitled to the discount either on the minimum monthly rate if 
properly payable, or on an amount in excess thereof based on the rate 
per kilowatt-hour, on all payments made within the discount period. 

When a contract made with the United States has been reduced to writing, 
its meaning must, if possible, be ascertained by the language of the con- 
tract itself, and when that meaning is plain the contract should be en- 
forced. If a disbursing officer has any doubt as to a proposed payment 
under a contract the doubt should be resolved in favor of the Government 
or the matter presented to the Comptroller General of the United States 
for decision before payment. 


Decision by Comptroller General McCarl, September 5, 1934: 

A. L. Berfanger, disbursing clerk, Department of Justice, United 
States Detention Farm, Milan, Mich., has requested review of the 
disallowance in his accounts in the sum of $1.30, being part of the 
amount paid to the Detroit Edison Co. on voucher 398, dated June 
27, 1933, for emergency lighting service furnished the United States 
Detention Farm, Milan, Mich., pursuant to contract J1c—1876, dated 
July 29, 1932. 

It appears that under the terms of the contract the Detroit Edi- 
son Co. agreed to furnish emergency lighting service to the Depart- 
ment of Justice, United States Detention Farm, Milan, Mich., for 
which service the Government agreed to pay a minimum charge of 
$13 per month if the bill by meter in any month was less than that 
amount. It is provided, also, that the rate for emergency lighting 
energy “shall be at the rate of ten cents (10¢) per kilowatt-hour for 
the first 60 hours of use and for each kilowatt-hour in excess thereof 
four cents (4¢) per kilowatt-hour.” 

On monthly bills paid for emergency lighting service the contract 
provides for a discount of 10 percent for payment made on or before 
the company’s discount date. The provisions of the contract with 
reference to emergency lighting and discount are as follows: 

The company agrees to furnish 230-volt, single-phase, three-wire emergency 
lighting service metered in accordance with the provisions of article V, for 
which the Government agrees to pay a minimum charge of thirteen dollars 
($13) per month if the bill by meter in any month is less than that amount. 
The rate for emergency lighting energy shall be at the rate of ten cents (10¢) 
per kilowatt-hour for the first 60 hours of use and for each kilowatt-hour in 
excess thereof four cents (4¢) per kilowatt-hour. 

On monthly bills paid for emergency lighting service the company shall allow 


a discount of ten percent (10%) for payments made on or before the company’s 
stated discount date. 


It appears that payment was made to the said Detroit Edison Co. 
within the discount period in the sum of $13 on the voucher in ques- 
tion without deduction of any discount, it apparently being assumed 
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by the disbursing officer that the discount was not applicable when 
the amount of the bill did not exceed the minimum rate. The sum of 
$1.30 was disallowed in the settlement of the accounts of the disburs- 
ing officer concerned, being the amount of the 10-percent discount 
provided for in the contract for payment within the company’s stated 
discount period. 

In requesting review, the disbursing officer contends that the mini- 
mum charge of $13 per month for emergency lighting is not subject 
to the 10-percent discount, and in letter of July 25, 1934, states in 
part, that: 

(2) On June 8, 1933, the General Accounting Office preaudited and passed 
for payment bureau voucher no. 247, and which was paid by me on June 12, 
1933, under Disbursing Officer voucher no. 296, check #474, in the amount of 
$448.93. This voucher included the regular charges for the period March 22, 
1933, to April 30, 1933, and emergency charges for the period March 23, 1933, 
to April 29, 1933; discount was shown and taken on the regular meter charge, 
but no discount was shown or taken on the emergency meter charge. 

(3) The disallowance of 10% or $1.30 on Disbursing Officer voucher no. 398, 
June quarter 1933 is not consistent with the preaudit of Bureau voucher no. 
247, as paid on Disbursing Officer voucher no, 296. In my interpretation of the 
wording of Contract Jic—1876, and supplement thereto under “ emergency light- 
ing”, I believe that the audit division, General Accounting Office, is in error, 


with respect to the disallowance of $1.30 on Disbursing Officer voucher no. 398, 
in that the meter for the month in question showed a zero reading. 


With respect to the contention of the disbursing officer that the 
action in disallowing the amount of the discount on the voucher in 
question is inconsistent with the action previously taken in the pre- 
audit of voucher no. 296, paid June 12, 1933, for similar services, it is 
to be noted that voucher no. 296 was not a $13 voucher but a voucher 
for $449.38, of which $16.48 was on a minimum-charge basis covering 
the period March 23 to April 29, 1933, and payment thereon was not 
made until June 12, 1933. Hence, there appears no inconsistency 
between the preaudit action on said voucher and the postaudit action 
on voucher no. 398. Furthermore, this office has repeatedly held that 
action taken in the audit of a disbursing officer’s account is not to be 
accepted as a precedent for the guidance of the disbursing officer in 
making other payments. 

The rights and liabilities of the parties as to compensation to be 
paid under a contract are, of course, limited by its terms which are 
to be interpreted according to the established rules of construction. 
Where the contract contains an express stipulation as to the amount 
of compensation, such stipulation is conclusive on the parties and 
measures the amount of recovery for performance. 3 Comp. Gen. 51; 
Simpson v. United States, 172 U. S. 879. 

When a contract made with the United States has been reduced to 
writing, as in this case, its meaning must, if possible, be ascertained 
by the language of the contract itself and when that meaning is plain 
the contract should be enforced. Furthermore, when a disbursing 
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officer has any doubt as to a proposed payment under a contract the 
doubt should be resolved in favor of the Government or the matter 
presented to this office for decision before payment. 11 Comp. Dec. 
113; 18 id. 397. 

The contract in this case, as hereinbefore noted, provides for a 
“minimum charge of thirteen dollars ($13) per month if the bill by 
meter in any month is less than that amount ” and after setting forth 
the rate to be paid per kilowatt-hour, there is a provision that “ On 
monthly bills paid for emergency lighting service the company shall 
allow a discount of ten percent (10%) for payments made on or 
before the company’s stated discount date.” It would seem clear 
from the reading of the contract that what was intended is that in 
case the current used in any month at the rates specified did not 
amount to $13 or more the monthly bill is to be rendered for $13, 
and that on all monthly bills whether rendered for $13 or more than 
$13 a discount of 10 percent is to be allowed if payment be made 
within the discount period. Should the current used in any month 
at the prescribed rates amount to exactly $13 or $13.10 there could, 
of course, be no question as to the applicability of the discount. 
That is, the amount to be paid if payment be made within the dis- 
count period would be $11.70 or $11.79. Then manifestly, it would 
be absurd to contend that for a month during which no current was 
used the monthly bill for $13 must be paid without deduction of the 
discount for prompt payment. 

The disallowance in the disbursing officer’s account must be and 
is sustained, 


(A-56938) 


ECONOMY ACT—REALLOCATION—NEW APPOINTEES—CLASSIFICA- 
TION—REDUCTION IN COMPENSATION RATE 


The provision of the Economy Act prohibiting payment of any increase in 
compensation by reason of the reallocation of the position is not applicable 
to individuals appointed to the reallocated position after the effective date 
of the reallocation. 

The payment to and acceptance by an employee of compensation at a lesser 
rate than fixed by law for the grade in which the position was classified 
by the Personnel Classification Board does not constitute in law a waiver 
of the employee’s right to the compensation fixed by law, nor bar a claim 
by him for the difference. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, September 5, 1934: 
There has been received your letter of July 31, 1934, as follows: 


The Commissioners of the District of Columbia respectfully request your 
decision to the question hereinafter presented. 

Section 6 of the District of Columbia Appropriation Act for the fiscal year 
1934 provides: 

“No part of the appropriations contained in this act shall be used to pay 
any increase in the salary of any officer or employee of the District of Co'umbia 
by reason of the reallocation of the position of such officer or employee to a 
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higher grade after June 30, 1932, by the Personnel Classification Board or the 
Civil Service Commission, and salaries paid accordingly shall be payment 
in full.” 

Similar prohibitory legislation is contained in section 6 of the District of 
Columbia Appropriation Act for the fiscal year 1935. 

In your decision to the United States Civil Service Commission, under date 
of July 2, 1934 (A 55935), you held that section 24 (f) of the act of March 
28, 1934, Public, No. 141, which is identical with section 6 of the District of 
Columbia Appropriation Acts for 1934 and 1935, with a minor language change, 
is not a prohibition against the reallocation of the position, but against the 
payment of any increase in the salary of any officer or employee by reason of 
such reallocation, and, accordingly, where the reallocated position has become 
vacant, the payment initially to a new appointee of the minimum salary rate 
fixed under the classification act for the position as reallocated, would not 
constitute any increase in the salary of such officer or employee and would 
not be prohibited by the statutory provision. In other words, the inhibition 
of the statute runs against the employee occupying the position at the time 
of its reallocation and not against the position. 

Mr. Elwood Seal was appointed assistant corporation counsel of the District 
of Columbia on November 1, 1932, at the salary rate of $3,800 per annum. On 
July 1, 1933, for the reasons stated later, his salary was reduced to $3,200 per 
annum. The facts in this case are as follows: 

In March 1932, Mr. Thomas H. Cameron, assistant corporation counsel, filed 
an appeal with the Personnel Classification Board for the reallocation of his 
position from P-3 at $3,200 per annum to P-4 at $3,800 per annum, This appeal 
was allowed by the Personnel Classification Board, and notice from that board 
was received in the office of the auditor of the District of Columbia on July 
14, 1932, of the reallocation of the position to P-4, while the position was still 
occupied by Mr. Cameron. 

Under date of November 1, 1932, the Commissioners of the District of 
Columbia appointed Mr. Elwood Seal to the position of assistant corporation 
counsel to fill the position made vacant by the death of Mr. Cameron in grade 
P-—4 with salary at the rate of $3,800 per annum. Mr. Seal drew this rate of 
salary until June 30, 1933. On July 1, 1933, due to the interpretation placed 
by the accounting officers of the District of Columbia on section 6 of the District 
Appropriation Act for the fiscal year 1934, hereinbefore quoted, Mr. Seal’s 
salary was reduced to $3,200 per annum, the salary of the position prior to its 
reallocation. Following the receipt of your decision addressed to the United 
States Civil Service Commission under date of July 2, 1934 (A-55935), Mr. 
Seal was placed on the pay roll, beginning with July 16, 1934, at a salary rate 
of $3,800 per annum. 

Mr. Seal has now filed a claim, with the approval of the corporation counsel 
of the District, for the difference between the salary rates of $3,800 per annum 
and $3,200 per annum for the period from July 1, 1983, to July 15, 1934, 
inclusive, basing his claim on your decision of July 2, 1934, previously referred 
to. Should this claim be allowed, no funds are available in the appropriation 
for personal services of the office of the corporation counsel for the fiscal year 
1934 to discharge it. It should be noted that during the period July 1, 1933, 
to July 15, 1934, inclusive, Mr. Seal has accepted the payment of compensa- 
tion from the District of Columbia at the salary rate of $3.200 per annum, 
without protest and in full settlement of all services rendered by him to the 
District of Columbia. 

The Commissioners would appreciate it if you would advise them whether 
Mr. Seal is legally entitled to the difference in pay between $3,800 per annum 
and $3,200 per annum for the period July 1, 1933, to July 15, 1934, inclusive, 
subject to economy law reductions, it being understood that there is no unex- 
pended balance of appropriation available for this purpose for the fiscal year 
1934. 


As Mr. Seal was appointed to the position of Assistant Corpora- 
tion Counsel after it had been reallocated to P-4, the prohibition 
against the payment of any increase in compensation by reason 
of the reallocation of the position is not applicable to him—A-55935, 
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July 2, 1934 (14 Comp. Gen. 3)—and he was properly paid the 
minimum salary of grade P+ from the date so appointed. It does 
not appear from your submission that the reduction in his com- 
pensation to $3,200 per annum was due to a lack of sufficient funds 
at that time to pay the higher rate, and as a matter of fact, the pos- 
sible creation of a deficiency would not have been a lawful reason 
for such reduction (6 Comp. Gen. 355). The allocation or realloca- 
tion by the Personnel Classification Board pursuant to the statutory 
authority vested in it by the classification act fixes the salary to be 
paid for that position and, in the absence of a statutory restric- 
tion applicable to the particular case, the acceptance by an employee 
of less than the lawful salary of his position does not constitute in 
law a waiver of his right to the compensation fixed by law nor bar 
a claim by him for the difference. Cochnower v. United States, 248 
U.S. 407, and Glavey v. United States, 182 U. S. 595. It must be 
held, therefore, that Mr. Seal is lawfully entitled to the difference 
between the salary rates of $3,200 and $3,800 per annum for the 
period July 1, 1933, to July 15, 1934, subject to applicable economy 
reductions, it being understood, of course, that if the salary appropri- 
ation for the fiscal year 1934, has been exhausted, the payment of 
that portion of his claim must await a deficiency appropriation 
therefor. 


(A-57090) 
TAXES—REFUND TO INDIAN HEIRS 


There is no authority to pay to the superintendent of an Indian agency an 
amount due the estate of a deceased Indian, ward of the Government, 
where there is no showing as to the existence of heirs or next of kin 
and whether they are restricted or unrestricted. Payment of amounts 
due determined Indian heirs known to be restricted may be made to 
the superintendent for the reason that the taxes to be refunded may 
have been paid in the first instance by the superintendent from restricted 
funds and some adjustment by him might be necessary before the funds are 
paid to the heir or next of kin. 11 Comp. Gen. 316, distinguished. 


Comptroller General McCarl to the Secretary of the Treasury, September 5, 
1934: 


There is before this office for consideration supplemental schedule 
no. IT-52876, certificate of overassessment, showing an overpayment 
in income tax for the calendar year 1920 of $8.78, and interest thereon 
in the amount of $6.79, determined by the Commissioner of Internal 
Revenue to be due for refund to the estate of Joseph Gibson, de- 
ceased. The Commissioner proposes to refund the amount to the 
Superintendent of Five Civilized Tribes for the estate of Joseph 
Gibson. 


7556°—35——-14 
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From the facts of record, it does not appear that the heirs of the 
decedent have been determined or that a legal representative has 
been appointed to care for the assets of the estate. By decision of 
February 19, 1932 (11 Comp. Gen. 316), it was held that there was 
no authority to pay a superintendent of an Indian agency amounts 
due from the Government to the estate of a deceased Indian, ward 
of the United States, until the heirs had been determined in accord- 
ance with law, or a legal representative appointed to care for the 
assets of the estate. The rule announced in that decision would 
appear to be for application here. 

By endorsement on preaudit difference statement dated June 27. 
1934, a head of division, Income Tax Unit, Bureau of Internal Rey- 
enue, states as follows: 

Two or three years ago it was agreed to by your oflice that documentary evi- 
dence would not be required as to refunds of income tax due restricted Indians. 
Hundreds of cases have been so handled without embarrassment or loss. The 
decision referred to by you (11 Comp, Gen. 316) had been issued and was con- 
sidered by all concerned at the time the arrangement was made. One consid- 
eration mentioned in favor of immediate payment to the superintendent was the 
question of interest accruing during the period necessary to secure the evidence, 
which feature was not present in the quoted decision. The item is resubmitted 
for payment with the request that the arrangement in effect be continued. 

While it is true this office has acquiesced in the procedure of mak- 
ing payment to the superintendent of amounts due restricted Indians, 
such cases are essentially different from the case here presented, in 
which it is proposed to pay to the superintendent an amount due the 
estate of a deceased Indian with no showing as to the heirs or next 
of kin to whom distribution is to be made. In the matter of pay- 
ment of amounts due known restricted Indians, this office has con- 
sidered the payment of such funds to the superintendent of the 
Indian agency as proper for the reason that the taxes to be refunded 
may have been paid by the superintendent from restricted funds 
and some adjustment by him might be necessary before the funds 
are turned over to the Indian. This procedure has no application 
to the facts in the present case where the parties to receive the 
amounts due from the Government have not been determined. 

Accordingly, in the instant case, the withdrawal of funds from 
the Treasury for the purpose of paying them to the Superintendent 
of Five Civilized Tribes, to be held by him or in a bank until the 
heirs of the estate of Joseph Gibson have been determined, is not 
authorized. 





DECISIONS OF THE COMPTROLLER GENERAL 
(A-57149) 


STREET-CAR PASSES—MINGLING OF PRIVATE AND PUBLIC 
BUSINESS 


The purehase of a street-car pass must be considered as primarily a matter 
of personal expense for personal use and the fact the pass may have been 
used for official purposes does not authorize reimbursement by the Govern- 
ment for its cost. 


Comptroller General McCarl to Chief of Office, the Panama Canal, September 

5, 1934: 

There has been received your letter of August 11, 1934, requesting 
decision whether payment is authorized on voucher in the sum of 
$16 in favor of Frederick DeV. Sill, Chief Admeasurer, the Panama 
Canal, covering street-car transportation secured by him in the form 
of 16 weekly passes of the Capital Transit Co. during a period of 
official detail, February 14 to June 16, 1934, in the Washington office 
of the Panama Canal. 

In support of the voucher there is submitted a pass for the week 
June 10 to 16, inclusive, and it is stated on the voucher: 

When it was apparent that this detail would require frequent trips (16 and 
18 per week) between the Panama Canal office and the House Office Building, 
Senate Office Building, and the Capitol on official business, weekly passes, as 
per sample attached, were purchased in lieu of straight fare or tokens, as they 
permitted unlimited number of rides, allowed holder to enter by front door 
of car, change from car to car without issue of transfer, and therefore would 
be more convenient and less expensive than straight fare or tokens. When 
weather conditions or time required the use of a taxi, the expense of same was 
borne by employee and no claim is made for that extra expense. 

The purchase of a pass such as here involved must be considered 
as primarily a matter of personal expense for personal use, and the 
fact said pass may have been used also for official purposes does not 
authorize reimbursement by the Government for its cost. 

Accordingly, I have to advise that on the record before this office, 

’ 
reimbursement for the cost of weekly street-car passes in this voucher 
is not authorized. Said voucher will be retained in this office without 
further action. 


(A-54439) 


MILEAGE—TRAVEL BY PERSONALLY OWNED AUTOMOBILE—TITLE— 
INTERIOR DEPARTMENT 


Mileage for the use of a personally owned automobile under the act of 
February 14, 1931, 46 Stat. 1108 as amended by section 9, act of March 3, 
1933, 47 Stat. 1516, may not be paid to an employee when the travel is 
performed in an automobile registered, and the license plates therefor 
issued, in the name of the employee's wife. 


Comptroller General McCarl to Secretary of the Interior, September 10, 1934: 
I have your letter of August 10, 1934, requesting reconsideration 
of the decision of this office dated April 16, 1934, sustaining a dis- 
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allowance in the amount of $27.70 on voucher no. 7 of the August 
1933 accounts of John W. Dady, Superintendent of the Mission 
Indian Agency, California, paid to Thomas Lucas, subforeman, 
emergency conservation work, representing mileage for travel per- 
formed by automobile during the period from August 14 to 19, 1933. 
The disallowance was for the reason that it did not appear the em- 
ployee was authorized to use his personally owned automobile on 
official trips and no evidence of proper administrative determination 
thit such mode of travel was more economical and advantageous to 
the United States, and for the further reason that it appeared the 
automobile used was not his own automobile. 

There has now been submitted evidence tending to establish that 
the employee was authorized to use his personally owned automobile 
on official business and that such use was more economical and ad- 
vantageous to the Government and that there was no Government- 
owned machine available for the performance of the travel. In an 
attempt to establish the ownership of the automobile in question, 
attention is called to the community property law in the State of 
California, which it is stated provides that all property purchased 
with community funds after marriage becomes community prop- 
erty, and the husband has the authority and right to manage, sell, 
or otherwise dispose of all such property except household goods 
and wearing apparel. In this connection it may be stated that the 
position now advanced is not understood in view of the former state- 
ment by the employee that he purchased the car from his wife in 
February 1933. It appears the automobile was registered in the 
name of the employee’s wife and license plates therefor were issued 
to her for the year 1934, and, notwithstanding the contention now 
advanced that the automobile was community property, the fact 
remains that it was actually the property of the employee’s wife and 
was so regarded by them. Furthermore, the act of February 14, 
1931, 46 Stat. 1103, authorizes payment of mileage only “ for the 
use of his own automobile ”, and the automobile being registered in 
the name of the employee’s wife ownership must be regarded as 
shown by the record as being vested in her. In the circumstances 
the automobile may not be considered the employee’s “ own automo- 
bile ” within the meaning of the law and payment of mileage for 
the use thereof is denied. 

Accordingly, upon reconsideration of the matter, the prior action 
taken by this office in this case must be and is adhered to. The proper 
action should be taken to require deposit of the amount in question 
without further delay. The same action should be taken with respect 
to the amount of $51.05 paid on voucher 42 of the September 1933 
accounts of Mr. Dady. (See notice of exception dated April 24, 1934, 
accounts of John W. Dady). 
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COMPENSATION—40-HOUR WEEK—CHEMICAL WARFARE SERVICE 
The employees of the Chemical Warfare Service at the Edgewood Arsenal whose 
compensation has been administratively fixed pursuant to a procedure sim- 


ilar to that used by wage boards, are subject to the provisions of section 
23 of the act of March 28, 1934, 48 Stat. 522, establishing a 40-hour week. 


Comptroller General McCarl to the Secretary of War, September 10, 1934: 
There has been received your letter of August 28, 1934, as follows: 


1, The following provision is contained in the act making appropriations for 
the Executive Office and sundry independent executive bureaus, boards, com- 
missions, and offices for the fiscal year ending June 30, 1935, and for other 
purposes, approved March 28, 193 

“Sec. 23. The weekly compensation, minus any general percentage reduction 
which may be prescribed by act of Congress, for the several trades and occupa- 
tions, which is set by wage boards or other wage-fixing authorities, shall be 
reestablished and maintained at rates not lower than necessary to restore the 
full weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932: Pro- 
vided, That the regular hours of labor shall not be more than forty per week; 
and all overtime shall be compensated for at the rate of not less than time and 
one-half.” 

2. The Chemical Warfare Service at Edgewood Arsenal has three classes of 
employees as follows: 

(a) Employees of the Quartermaster Corps whose salaries have been adjusted 
under the Brookhart Act. 

(b) Employees of the Ordnance Department whose salaries and wages are set 
by the Chief of Ordnance under pertinent laws and regulations pertaining to 
that Department. 

(c) Employees of the Chemical Warfare Service paid, in general, from the 
ump sum appropriation Chemical Warfare Service—Army. 

rhese employees are further subdivided into classifications as follows: 

. Technical. 
2. Clerical. 
3. Subprofessional. 
. Custodial, 
5. Skilled trades. 
. Classified and unclassified labor. 

The salaries of technical, clerical, subprofessional, and custodial employees 
are those paid as prescribed under the Welch and Brookhart Acts. The skilled 
trades and classified and unclassified labor have their rates of pay fixed through 
what is known at Edgewood Arsenal as a wage board. 

The establishment of the wage board at Edgewood Arsenal was based on 
the requirements of the letter from the Secretary of War to the Director of 
Chemical Welfare Service, dated July 27, 1918. The pertinent sentence thereof 
reads as follows: “ Rates of pay in the mechanical trades and other non- 
educational positions should conform to the prevailing rates of pay in the 
locality and should be approved under General Orders No. 58, War Department, 
1918.” From time to time since that date as labor conditions in the local 
vicinity were thought to change, a board, consisting of an officer and three or 
four civilian employees, was appointed by the commanding officer to make 
a study of the wages paid by commercial concerns in the skilled and unskilled 
trades, comparable with similar positions in the Government service at Edge- 
wood Arsenal. Such surveys were made on the following dates: June 1921, 
August 1924, April 1925, and August 1929. Prior to 1921 rates of pay were 
set administratively by the commanding officer on information he had col- 
lected from commercial concerns. The territory of firms covered ranged from 
Baltimore to Philadelphia and included the Government establishment of Aber- 
deen Proving Ground. Upon the submission of the board report the commanding 
officer of the arsenal approved or modified the findings of the board, and the 
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pay rates established therein were made effective if divergent from rates paid 
until the action of a subsequent board. Due to the unstable labor conditions 
subsequent to the year 1929 it was deemed advisable that no wage survey be 
made, and the rates of pay of permanent Chemical Warfare Service employees 
of Edgewood Arsenal in the skilled and unskilled trades have remained the 
same since 1929. The wages set up by this wage board were not adjusted by 
either the Welch or the Brookhart Act. 

The Chemical Warfare Service has the following classes of employees who 
are not considered as coming under the provision of the Classification Act of 
1923 and amendatory acts, and whose salaries are therefore not fixed by 





statute: 


Acetylene welder 

Automobile mechanic 
Blacksmith 

Bricklayer 

Carpenter 

Chemical plant operator 
Chemical plant workman 
Diemaker 
Electrician—Armature winder 
Electrician—Battery 
Electrician—Lineman 
Electrician—Wireman 
Engineman—Crane 
Engineman—Locomotive 
Fireman—Locomotive 
Foreman—Automobile mechanic 
Foreman—Welder 

Gas-mask assembler—Gr. I, II, and III 
Foreman—Electrician 
Foreman—Gas mask assembly 
Foreman—Gas mask filter plant 
Foreman—Munitions handler 
Foreman—Painter 
Foreman—Pipefitter 
Foreman—Pipefitter assistant 
Foreman—Rigger 


Gas-mask filter plant operator 
Helper—Blacksmith 
Helper—Carpenter 
Helper—Electrician 
Helper—Machinist 
Helper—Painter 
Helper—Pipefitter 
Helper—Plasterer 
Helper—Plumber 
Helper—Sheet-metal worker 
Horseshoer 
Hostler—Locomotive 
Ironworker 

Instrument maker 

Laborer 

Foreman—Carpenter 
Foreman—Carpenter assistant 
Foreman—Chemical and filling plants 
Machine operator—Gas mask 
Machinist 

Munitions handler 

Munitions operator 

Packer 

Painter—General 
Painter—Sign 

Painter—Spray 





ikea Patternmaker—W 00d 
Plumber Shoot enatel worker 
Power-press operator Stableman 


Process inspector—Gas mask Superintendent—Machine shop 


Rigger Superintendent—Railroad transporta- 
Sewing-machine adjuster tion. 


Leadburner Toolmaker 






Attention is invited to your decision dated May 16, 1929 (8 Comp. Gen. 606), 
which states that civilian employees of the Chemical Warfare Service are 
employed at an arsenal and that such civilian employees of the Chemical War- 
fare Service are field employees of the War Department. 

Further attention is invited to decision of April 6, 1934 (13 Comp. Gen. 265, 
267), as follows: 

“In section 23 of the Independent Offices Appropriation Act for 1935, en- 
acted March 28, 1934, 48 Stat. 522 there are used the terms ‘wage boards 
or other wage-fixing authorities’ showing clearly that the statute was in- 
tended to apply not only to employees of the classes included whose compen- 
sation is authorized by law to be fixed by wage boards, but, also, to employees 
whose compensation is authorized to be fixed administratively under a pro- 
cedure similar to that followed by wage boards, that is, with reference to 
wages, etc., paid to similar classes in commercial industry rather than with 
reference to salary rates or schedules of rates specifically fixed by or pursuant 
to etatetes"e 5" 

8. In conformity with the general understanding !n the War Department of 
the purposes of the forty-hour-week law as interpreted by your decision of 
April 6, 1984 (13 Comp. Gen. 265), the groups of employees mentioned above 
were considered as coming within the purview of such law, and were paid on 
that basis from March 28, to June 30, 1934. However, in view of your 
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decision of June 30, 1984 (13 Comp. Gen. 486), uncertainty has existed as to the 


correctness of the original action and the employees have been working on a 
44-hour week since July 1. 


4. It is requested that reply be made to the following specific questions: 
(1) Does section 23 of the act cited apply to those employees of the skilled 
trades and classified and unclassified labor listed in paragraph 2 above? 


(2) Will any adjustment of pay for the period subsequent to March 28, 1934, 
be required as a result of your reply to question (1)? 

5. In presenting these questions it is deemed pertinent to point out an ap- 
parent error in the decision of May 16, 1929 (8 Comp. Gen. 606), as to the 
relation of the Chemical Warfare Service to the Corps of Engineers and the 
Ordnance Department. Edgewood Arsenal, and in fact all the manufacturing 
work of the Chemical Warfare Service, was taken over in toto from the 
Ordnance Department during the World War and at no time did the Corps 
of Engineers have any connection or concern therewith. 


On the basis of the statements made in your letter showing an 
administrative procedure in fixing rates of compensation similar to 
that used by wage boards, it seems reasonably clear that section 23 
of the act of March 28, 1934, establishing a 40-hour week, is appli- 

‘able to employees of the Chemical Warfare Service in the trades and 


occupations listed in that portion of paragraph no. 2 preceded by the 
following: 


The Chemical Warfare Service has the following classes of employees 
who are not considered as coming under the provision of the Classification Act of 


1923 and amendatory acts, and whose salaries are therefore not fixed by 
statute: 


Accordingly, question (1) is answered in the affirmative. 

The decision of June 30, 1934, to the Secretary of War, 13 Comp. 
Gen. 486, involving the field employees of the Engineer Corps of 
the Army, cited in your letter as the basis for discontinuing the 40- 
hour week for the employees of the Chemical Warfare Service, was 
based on an administrative procedure for fixing salary rates recog- 
nized as early as August 8, 1918 (decision of the Comptroller of 
the Treasury of that date), as not constituting a procedure similar 
to that used by wage boards. It was on the basis of this early 
decision and the apparent subsequent administrative procedure pur- 
suant thereto that the decision concluded that the field employees 
of the Engineer Corps of the Army were not subject to the 40-hour 
week statutory provision. Said employees were regarded as in a 
special class and the decision was not intended to be applied to any 
other class. The administrative office should not have applied that 
decision as requiring discontinuance of the 40-hour week for em- 
ployees of the Chemical Warfare Service properly within the terms 
of section 23 of the act of March 28, 1934. See decision of August 
25, 1934, A-54762, 14 Comp. Gen. 156, to the Governor of the Panama 
Canal. However, in view of the administrative misunderstanding 
as to the scope of the decision of June 30, 1934, supra, and as this 
office had not specifically ruled on the status of the employees of 
the Chemical Warfare Service, no adjustment in the compensation 
of the employees involved for any period prior to this decision will 
be required. Question (2) is answered in the negative. 
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(A-57147) 


ECONOMY ACT AMENDED—ADMINISTRATIVE PROMOTIONS 


In filling a vacancy during the fiscal year 1934 or 1985 by promotion of an 
employee from a lower grade, the employee may not be given a salary 
in excess of the minimum salary of the higher grade unless such rate 
would require a reduction in his compensation, in which case*‘he may be 
given the rate next above that he was receiving, 


Comptroller General McCarl to the Chairman, Federal Trade Commission, 
September 10, 1934: 


There has been received your letter of August 10, 1934, as follows: 


Your decision is requested with respect to salary payment under the following 
conditions : 

The President has authorized the filling of a vacancy in grade CAF-5. An 
employee of the staff, grade CAF-—4, $2040 per annum, has been appointed to 
fill the vacancy. What salary will the employee receive, since $2040 is not a 
salary step in grade CAF-5? 


Section 10 of the Classification Act of March 4, 1923, 42 Stat. 1491, 
provides : 


That, subject to such rules and regulations as the President may from time 
to time prescribe, and regardless of the department or independent establish- 
ment in which the position is located, an employee may be transferred from a 
position in one grade to a vacant position within the same grade at the same 
rate of compensation, or promoted to a vacant position in a higher grade at a 
higher rate of compensation, in accordance with civil-service “ any provision 
of existing statutes to the contrary notwithstanding: * * 


Section 2 of the act of March 28, 1934, 48 Stat. 520, in which the 
appropriation for your Commission is jontnined. prov ides: 


In expending appropriations or portions of appropriations contained in this 
act, for the payment for personal services in the District of Columbia in 
accordance with the Classification Act of 1923, as amended, the average of 
the salaries of the total number of persons under any grade in any bureau, 
office, or other appropriation unit shall not at any time exceed the average 
of the compensation rates specified for the grade by such act, as amended: 
Provided further, That this restriction shall not apply * * * to require 
the reduction in salary of any person who is transferred from one position to 
another position in the same or different grade, in the same or different bureau, 
office, or other appropriation unit. * * * 


Section 7 of the act of March 3, 1933, 47 Stat. 1515, provides: 


No administrative promotions in the civil branch of the United States Gov- 
ernment or the government of the District of Columbia shall be made during 
the fiscal year ending June 30, 1934: Provided, That the filling of a vacancy, 
when authorized by the President, by the appvintment of an employee of a lower 
grade, shall not be construed as an administrative promotion, but no such 
appointment shall increase the compensation of such employee to a rate in 
excess of the minimum rate of the grade to which such employee is appointed, 
unless such minimum rate would require an actual reduction in compensation: 
Provided farther, That the restoration of employees to their former grades or 
their advancement to intermediate grades following reductions of compensation 
for disciplinary reasons shall not be construed to be administrative promotions 
for the purposes of this section. The provisions of this section shall no; apply 
to commissioned, commissioned warrant, warrant and enlisted personnel, and 
cadets, of the Coast Guard. 


This provision was continued for the fiscal year 1935 by section 
24 (b) of the act of March 28, 1934. As the minimum salary rate in 
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CAF-5 would require a reduction in the employee’s compensation, 
and there is no rate of $2,040 in CAF-—5, the employee may be given 
the salary rate in CAIF’-5 next above that which he is now in receipt 
of, or $2,100 per annum. 

The question presented is answered accordingly. 


(A-11327) 


MISCELLANEOUS RECEIPTS—RECEIPTS FROM PAY TELEPHONES— 
POST OFFICE BUILDINGS 


Receipts derived from the installation ef pay telephones in buildings under 
the control ef the Post Office Department are not postal revenues or con- 
nected with the activities of the Postal Service, or the sale of public prop- 
erty of the Post Office Department for disposition under section 4050, 
Revised Statutes, but are funds required to be covered into the general 
fund of the Treasury as miscellaneous receipts under the provisions of 
section 3617, Revised Statutes. 


Comptroller General McCarl to the Postmaster General, September 11, 1934: 
Consideration has been given to letter of June 25, 1934, from the 
Comptroller of your Department, as follows: 


This letter refers to your decision of November 18, 1925, concerning the com- 
missions on Collections from telephone pay stations and your further letters 
addressed to the Postmaster General under date of July [June] 26, 1928, and 
December 8, 1929 [1928], on the same subject. 

My reading of this correspondence and your decision on the matter have led 
me to believe that your interest at that time was primarily in the furtherance 
of good accounting which is expressly stated in the second paragraph of your 
letter of July 26, 1928. 

Since that time, however, new factors have come into the picture and I am 
now reviving the subject for those reasons with the request that you go into 
this subject again and see if we may not consider this income as postal revenue. 

Underiying any discussion of postal revenue at this time is the fact that the 
Postal Services are so organized, very largely because of legislation, that we 
are faced with a permanent, recurring deficit of about 100 millions, and I am 
led to believe that this is possibly a detrimental item in our national budget 
more than ever before. 

As you know, we have now taken over 1,700 public buildings in which the 
postal activity in more than half is complete and in the balance takes up more 
than 65 percent of the custodial expense. Certainly in these buildings which 
we have taken over I hope you will have no difficulty in stating the commis- 
sions on telephone calls to be postal revenue. I know of no reason why such 
income should be paid into the Treasury as “ Miscellaneous Receipts.” 

Frankly, there has been little change in the set-up in regard to leased 
buildings, except the growing objection to the size of the postal deficit, and 
I think we have every reason to ask that all earnings from telephone booths 
in post offices, leased or custodial, should be included in the postal revenue. 

It is the recommendation of this office that this revenue be handled exactly 
as the proceeds of the sales of waste paper in post offices. 


It is apparent that the basic principle involved in the decisions 
to which reference is made in this letter has been overlooked or 
misunderstood probably because in the letters of June 26, 1928, and 
December 8, 1928, the main purpose was to provide an adequate 
accounting procedure for the funds involved. The basic principle 
was stated in decision of this office dated November 18, 1925, in 
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substance, that the receipts derived from the installation of pay 
telephones in buildings under the control of the Post Office Depart- 
ment are in no way connected with the activities of the Postal Service 
nor with the sale of public property of the Post Office Department 
and that, therefore, the funds in question should be considered as 
payments for a privilege and all collections received on such pay 
telephones should be covered into the general fund of the Treasury 
as miscellaneous receipts. The changes which have occurred in 
recent years in the operation of the buildings by the Post Office 
Department instead of by the Treasury Department cannot be con- 
sidered as having changed the basic character of the funds. Said 
funds are still of the same character, that is to say, not postal reve- 
nues or connected with the activities of the Postal Service or the 
sale of public property of the Post Office Department for disposi- 
tion under section 4050, Revised Statutes, but funds received in 
return for a privilege incident to the operation of a public building 
and as such are for covering into the general fund of the Treasury 
as miscellaneous receipts, unless otherwise specifically provided by 
law. 
The question submitted is answered accordingly. 


(A-56138) 


FOREIGN EXCHANGE—LOSSES, PAYMENT OF UNDER ACT OF 
MARCH 26, 1934, 48 STAT. 466 


The purpose of section 5 of Executive Order No. 6657—A, dated March 27, 1934, 
issued pursuant to act of March 26, 1934, 48 Stat. 466, was to give an 
employee of the United States in a foreign country the amount of foreign 
currency such employee would have received prior to the appreciation of 
foreign currency in their relation to the American dollar, regardless of 
whether he is paid in such foreign currency or its equivalent in United 
States currency. 

The Executive Order No. 6657—A, dated March 27, 1934, is by its terms effective 
April 1, 1934, but in making payments subsequent to said date, under 
the provisions of section 5 of the order, there may be taken into considera- 
tion any loss with reference to amounts properly accruing prior to said 
date (but not prior to July 15, 1933), i. e., section 5 of the order has 
reference to the date of payment and conversion into foreign currency 
rather than the period under which the pay, etc., accrues. 


‘Comptroller General McCarl to the Secretary of the Navy, September 11, 1934: 

By first indorsement dated June 13, 1934, the Judge Advocate 
General of the Navy requests a decision on the matter presented by 
the Chief, Bureau of Supplies and Accounts, Navy Department, 
in a letter to you dated June 7, 1934, as follows: 


1. Executive Order No. 6657—A, dated March 27, 1934, issued pursuant to the 
provisions of the act of March 26, 1934, an act “To authorize annual appro- 
priations to meet losses sustained by officers and employees of the United 
States in foreign countries due to appreciation of foreign currencies, etc.”, pro- 
vides that for the period July 15, 1933, to March 31, 1934, payments of relief 
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under the act will be based upon conversion of amounts received during that 
period. 

2. From and including April 1, 1934, these relief benefits are based upon the 
amount of net pay and allowances accrued to the credit of the employee. 

3. In view of the method of payment to persons in the naval service, i. e., 
on the 5th and the 20th of each month, necessarily unpaid balances develop 
on the last day of each calendar month which are ordinarily included in the 
payment made on the 5th of the following month. In practically every instance 
on the Asiatic Station there is an unpaid balance due the employee on March 31, 
1934. In view of the provisions of the Executive order above mentioned it is 
requested that the following questions be presented to the Comptroller General 
for decision: 

(1) May balances due and unpaid on March 31, 1934, be included in the 
computation of the benefits authorized by the act and the Executive order for 
the portion of such balances representing net pay and allowances accrued 
while in service in a foreign country on and after July 15, 1933? 

(2) May sundry credits of pay and allowances accrued during the period 
between July 15, 1933, and March 31, 1984, while in service in foreign countries, 
credited on pay rolls subsequent to March 31, 1934, be included in the com- 
putation of the benefits under the law and Executive order above mentioned. 


The purpose of the Executive order referred to in the letter, supra, 
is stated in section 2 thereof, as follows: 


2. The purpose of these regulations is to provide for reimbursement to officers, 
enlisted men, and employees of the United States (hereinafter referred to as 
employees), for losses sustained from appreciation of foreign currencies in 
their relation to the American dollar, as authorized under the aforesaid act. 


and the method of computation of payment of such losses is covered 
by section 3 of said order, as follows: 


3. (a) The loss above referred to is that calculated on the basis of conversion 
into foreign currency of the employee’s net salary and net allowances, except 
as provided in paragraphs (b) and (c) of this section. 

(b) In case of employees serving under the War and Navy Departments (with 
the exception of military and naval attachés and other employees attached to 
their offices, who shall be governed by paragraph (a) of this section), the 
loss is that calculated on the basis of conversion into foreign currency of the 
employee’s net pay and allowances. 

(c) In case of employees traveling in foreign countries under official orders, 
not employed in or on assignment or detail to a post of duty in a foreign 
country, no part of the employee’s salary shall be included in the loss referred 
to for the purposes of these regulations. 

(d) In case of employees who sustained losses arising from the conversion 
of salaries or allowances (including those paid from fees either in foreign or 
American currency) during the period from July 15, 1933, to the effective date 
of this order, the losses shall be calculated as provided in paragraphs (7), 
(b), and (ec) of this section. Claim for reimbursement for such loss shall 
be accompanied by the best evidence available to the employee of the rate 
at which conversion was made. 


Section 3 (c), supra, was amended by Executive Order No. 6780, 
dated June 30, 1934, such amendment, however, not being material 
here. 

The effective date of the order is April 1, 1934, and with respect 
to payments on and after such date to employees in foreign countries 
coming within the terms of the order, section 5 provides that: 


5. From and after the effective date of this order, each employee shall be 
entitled to receive in foreign currency such amount as he would have received 
by converting into such foreign currency, at the basic rates specified in section 
4, his net salary and net allowances, or his net pay and allowances, as provided 
in section 3. 
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The questions presented are understood as relating to the applica- 
tion to be given to section 5 of the order in respect of accruals prior 
to the effective date, namely, April 1, 1934. 

While it is provided in section 5 of the order that each employee 
shall be entitled to receive in foreign currency such amount as he 
would have received by converting into such currency, at the basic 
rates specified in section 4 of the Executive order, that portion of his 
net allowances and net salary deemed to have been converted as 
provided by section 3, there is no requirement that payments be made 
only in foreign currency. See decision to the Secretary of State 
under date of May 4, 1934, A-44014. The evident purpose of section 
5 was to give the employee the amount of foreign currency he would 
have received prior to the appreciation of foreign currency in its 
relation to the American dollar, regardless of whether he is paid in 
such foreign currency or its equivalent in United States currency. 
In preparing the regulations it must have been known to the Presi- 
dent that payments on and after April 1, 1934, would, of necessity, in 
some instances, cover accruals prior to April 1, 1934, and it may be 
said, therefore, that section 5 of the order has reference to the date 
of payment and conversion into foreign currency rather than to the 
period under which the pay, etc., accrues. 

The two questions are answered accordingly. 


(A-56379 ) 
EXCHANGE—LOSS BY—NET PAY AND ALLOWANCES 


Under the act of March 26, 1934, 48 Stat. 466, authorizing annual appropriations 
to meet losses sustained by officers and employees of the United States in 
foreign countries due to the appreciation of foreign currencies in their 
relation to the American dollar, and Executive Order No. 6657—A, Marc! 
27, 1934, pursuant thereto, travel allowance payable on discharge or exten- 
sion of enlistment and accumulated clothing allowance paid enlisted men 
of the Marine Corps on discharge are included in the term “net pay and 
allowances” as used in paragraph 38 (b) of the Executive order and are 
properly included in the computation of the benefits authorized by the act. 

Savings deposits and interest thereon of enlisted men of the Marine Corps, 
being neither pay nor allowances, are not, as such, included in the act of 
March 26, 1934, and the Executive order of March 27, 1934, issued pursuant 
thereto, and therefore are not within the benefits authorized by the act. 


Comptroller General McCarl to the Secretary of the Navy, September 11, 1934: 
There has been received your endorsement of June 27, 1934, 
requesting decision on questions presented in basic letter from the 
paymaster, United States Marine Corps, as follows: 
1. Executive Order No. 6657-A, dated March 27, 1934, issued pursuant to the 


provisions of the act of March 26, 1934, Public, No. 129, 73d Congress, provides 
from and after July 15, 1933, certain benefits to meet losses sustained by 
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officers, enlisted men, and employees of the United States in foreign countries 
due to the appreciation of foreign currencies in their relation to the American 
dollar. 

2. The Executive order defines, in paragraph 3 (e), the terms “net allow- 
ances” and “net pay and allowances”, as follows: 

“ The term ‘ net allowances’ means allowances paid to the employee. 

“The term ‘net pay and allowances’ means the employee’s full pay, inelud- 
ing extra or additional pay, and all allowances (other than those furnished in 
kind) less deductions therefrom on account of allotments, fines, and forfeitures, 
clothing, hospital, civil-service retirement fund, percentage deductions in 
compensation, and other sundry checkages.” 

3. In view of the provisions of the Executive order above mentioned, it is 
requested that the following questions be presented to the Comptroller General 
of the United States for decision : 

(1) May travel allowance on discharge or extension of enlistment in the 
cases of enlisted men, under the provisions of the act of September 22, 1922 
(42 Stat. 1021), be included in the computation of the benefits authorized by 
the act of March 26, 1934, and the Exe-utive order issued pursuant thereto, 
where such discharge or extension of enlistment was effected while in service 
in a foreign country on or after July 15, 1933? 

(2) May the accumulated clothing allowance in the cases of enlisted men 
of the Marine Corps paid on discharge be included in the computation of 
the benefits authorized by the act of March 26, 1934, and the Executive order 
issued pursuant thereto, where such discharge was effected while in service 
in a foreign country on or after July 15, 1933? 

(3) May savings deposits of enlisted men when repaid on discharge, together 
with interest thereon, under the provisions of the acts of February 9, 1889 
(25 Stat. 657), and June 29, 1906 (34 Stat. 579), or when adjusted on exten- 
sion of enlistment, under the provisions of article 1781 (6), United States Navy 
Regulations, be included in the computation of the benefits authorized by the 
act of March 26, 1934, and the Executive order issued pursuant thereto, where 
such discharge or extension of enlistment was effected while in service in a 
foreign country on and after July 15, 1933? 

(a) If the answer to question (3) is in the affirmative, may such deposits 
us were deducted from the enlisted man’s pay prior to July 15, 1933, be 
included? 

(bv) If the answer to question (3) is in the affirmative, may deposits of 
cash by enlisted men be included in the computation? 


The act of March 26, 1934, 48 Stat. 466, provides: 


That there are authorized to be appropriated annually such sums as may 
be necessary to enable the President, in his discretion and under such regula- 
tions as he may prescribe, and notwithstanding the provisions of any other act 
and upon recommendation of the Director of the Budget, to meet losses sus- 
tained on and after July 15, 1933, by officers, enlisted men, and employees of 
the United States while in service in foreign countries due to the appreciation 
of foreign currencies in their relation to the American dollar, and to cover 
any deficiency in the accounts of the Treasurer of the United States, including 
interest, arising out of the arrangement approved by the President on July 27, 
1983, for the conversion into foreign currencies of checks and drafts of officers, 
enlisted men, and employees for salaries and expenses: Provided, That such 
action as the President may take shall be binding upon all executive officers 
of the Government: Provided further, That no payments authorized by this 
act shall be made to any officers, enlisted men, or employees for periods during 
which their checks or drafts were converted into foreign currencies under the 
arrangement hereinbefore referred to: Provided further, That allowances and 
expenditures pursuant to this act shall not be subject to income taxes: And 
provided further, That the Director of the Budget shall report all expenditures 
made for this purpose to Congress annually with the Budget estimates. 


The Executive order of March 27, 1934 (No. 6657-A), provides in 
part as follows: 


2. The purpose of these regulations is to provide for reimbursement to 
officers, enlisted men, and employees of the United States (hereinafter re- 
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ferred to as employees), for losses sustained from appreciation of foreign cur- 
rencies in their relation to the American dollar, as authorized under the afore- 
said act. 

8. (a) The loss above referred to is that calculated on the basis of conver- 
sion into foreign currency of the employee’s net salary and net allowances, 
except as provided in paragraphs (b) and (c) of this section. 

(b) In the case of employees serving under the War and Navy Departments 
(with the exception of military and naval attachés and other employees at- 
tached to their offices, who shall be governed by paragraph (a) of this section), 
the loss is that calculated on the basis of conversion into foreign eurrency of 
the employee’s net pay and allowances. 


* * 7 


(e) As used in this section: 

The term “net salary” means the base salary less any deduction for con- 
tribution to the retirement or other fund, or on account of percentage deduc- 
tions in compensation. 

The term “net allowances” means allowances paid to the employee. 

The term “net pay and allowances” means the employee’s full pay, includ- 
ing extra or additional pay, and all allowances (other than those furnished in 
kind) less deductions therefrom on account of allotments, fines, and forfeitures, 
clothing, hospital, civil-service retirement fund, percentage deductions in com- 
pensation, and other sundry checkages. 

* * * » o an + 


” 


5. From and after the effective date of this order, each employee shall be 
entitled to receive in foreign currency such amount as he would have received 
by converting into such foreign currency, at the basic rates specified in sec- 
tion 4, his net salary and net allowances, or his net pay and allowances, as 
provided in section 3. 


Instructions issued to the naval service by the Secretary of the 
Navy, June 20, 1934, relative to application of this act, contain the 
following: 


2. Reimbursement for losses from and including 1 April 1934 will be made as 
follows: 

(a) Pay-roll Credits—Military—Compute the “net pay and allowances” for 
the period during which the employee is entitled to relief; convert this amount 
to foreign currency at basic rate and also at disbursing officer’s cost rate; the 
difference represents the additional amount of foreign currency to which the 
employee is entitled; this amount converted to United States dollars at disburs- 
ing oOfficer’s cost rate is the amount to be credited on pay rolls and marine pay 
vouchers. Basic rates and cost rates used in computing the above credit will 
be those in effect for the foreign country in which the employee is serving on 
the last day of the month concerned, or on date of transfer or discharge, or on 
the date of departure of a vessel from “service in foreign countries.” Sundry 
credits covering pay and allowances including travel allowance on discharge or 
extension accrued after 31 March 1934 while in “service in foreign countries ” 
will be included in the computation of the credit for the month or fraction 
thereof in which the sundry credit is made. Computation of relief and the 
credit thereof will be made at the end of each month, except under the follow- 
ing conditions, in which cases, computation and credit will be made as of the 
date of such occurrence: * * * 


Travel allowance on discharge or extension of enlistment is in- 
cluded in the term “net pay and allowances ” as used in paragraph 
3 (b) of the Executive order and is properly included in the compu- 
tation of the benefits authorized by the act, as directed to be made in 
the quoted instructions, where the discharge or extension of enlist- 
ment becomes effective while the man is in the service in a foreign 
country on or after July 15, 1933. 
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An enlisted man of the Marine Corps is entitled to issue in kind 
of clothing of a limited money value for each year of his enlistment 
and the value of clothing allowance not issued to him in kind during 
his enlistment is payable to him on discharge. Since such accumu- 
lated clothing allowance cannot be paid until the man is discharged, 
it may reasonably be considered as a part of the man’s “ net pay and 
allowances ” contemplated in paragraphs 3 (b) and (e) of the 
Executive order. Accordingly, question 2 is answered in the 
affirmative. 

By the act of June 29, 1906, 34 Stat. 579, enlisted men of the 
Marine Corps became entitled to deposit their savings with the 
United States in the same manner and under the same conditions 
as provided for enlisted men of the Navy. By the act of February 9, 
1889, 25 Stat. 657, enlisted men of the Navy are entitled to deposit 
their savings with paymasters and receive interest thereon at 4 per- 
cent per annum, the deposit and interest to be paid them on discharge. 
Paragraph (1), article 1781, Navy Regulations, provides: 

(1) Enlisted men of the Navy and Marine Corps serving afloat or ashore 
may, with the approval of the commanding officer, deposit with the officer upon 
whose books their accounts are borne, any portion of the savings accruing from 
their pay and savings from other sources, in sums not less than 5 dollars, the 


same to remain so deposited until final payment on discharge or when an 
enlisted man is furloughed in accordance with the act of August 29, 1916. 


Paragraph ( (2) of article 1781 provides for deposit by a charge 
against the man’s pay account and credit to his deposit account, and 
paragraph (3) provides for cash deposits. 

Paragraph (7) provides: 


(7) Upon final discharge or upon furlough in accordance with the act of 
August 29, 1916, the officer having the account of depositors shall make payment 
in full, with interest, of all sums deposited during enlistment. 


The transfer of a man’s pay to his savings deposit account is in 
effect a payment of so much pay, and pay so transferred ceases to 
be pay within the term “net pay and allowances” as used in the 
Executive order. Accordingly, savings deposits and interest thereon 
of enlisted men of the Marine Corps being neither pay nor allow- 
ances, are not, as such, included in the act of March 26, 1934, and 
the Executive order of March 27, 1934, issued pursuant thereto. 
However, since all net pay and allowances accruing on and after 
July 15, 1933, are within the act, the man has been or will be credited 
with the exchange loss which occurred on and after July 15, 1933, 
and obviously deposits made in cash and deposits of pay which ac- 
crued prior to July 15, 1933, are not within the benefits of the act. 
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(A-56998) 







TRANSPORTATION—DISPOSITION OF AND ACCOUNTING FOR UN- 
USED TICKETS OR PORTIONS THEREOF SECURED ON TRANS- 
PORTATION REQUESTS 


Paragraph 32 of the Standardized Government Travel Regulations contemplates 
that unused tickets, or portions thereof, secured on transportation re- 
quests should be forwarded to the central office when need therefor has 
ceased, 

Where an accounting period occurs while the traveler is still in possession of 
unused ticket, or portion thereof, there should be withheld in the expense 
account of the traveler sufficient amount to cover cost of same, payment of 
such amount to be made when proper accounting shall have been rendered 
in the matter. 


Comptroller General McCarl to the Secretary of Agriculture, September 11, 
1934: 


There is before this office for consideration voucher no. 87690 in 
the sum of $100.09 in favor of A. K. Kuttler, of the Bureau of 
Animal Industry, Department of Agriculture, covering claim for 
reimbursement of per diem and other expenses for the period May 
1 to 31, 1934, wherein a question has arisen regarding the disposi- 
tion to be made of an unused portion of a bus ticket. The memo- 
randum of travel by the traveler contains this notation: 

Return portion of ticket purchased with T. R. A554236 still in my possession 
and will be used later or turned in with a request for refund to the Bureau. 

Under date of June 22, 1934, the voucher was returned with a 
preaudit difference statement without certification, for a showing of 
the means of transportation used May 1 between Fort Worth and 
Madisonville, and it was stated therein that a certificate was required 
by responsible administrative officer showing final disposition of 
unused portion of ticket. 

On June 25, 1934, the following reply was received: 

Transportation from Fort Worth, Tex., to Madisonville, Tex., on May 1, was 
on return portion of ticket purchased April 27, 1934, on transportation request 
no. 554235. The Disbursing Office voucher number of Dr. Kuttler’s April 
expense voucher is not yet available. 

Since Dr. Kuttler states that the return portion of the ticket purchased with 
transportation request no. 554236 is in his possession, and will be either used 
or turned in for refund on expiration of time limit, it does not appear just to 
withhold approval of his expense account. 

Under date of June 29, 1934, preaudit difference statement certi- 
fied $97.39 as pavab'e, showing a difference of $2.70 represented by 
a refund value of ticket purchased on T. R. 554236. 

The voucher was resubmitted to this office and on July 13, 1934, 
a preaudit difference statement showed a difference of $2.70 on 
refund value of ticket purchased on T. R. 554236, and stated: 

Credit withheld pending receipt of evidence of the use of unused portion of 
ticket or a signed siatement by a responsible administrative officer showing 


that unused portion wes re-eived in the ceutral administrative office as pro- 
vided in T. R. par. 82. 
















awn aw 2 2 


DECISIONS OF THE COMPTROLLER GENERAL 211 


In other words, this action certified for payment $97.39 of the 
$100.09 claimed. 

The disbursing officer did not make payment of the $97.39 and 
then take up the matter of the $2.70 withheld, but the voucher in 
question was resubmitted to this office with letter from Arthur 
Carson, acting in charge, accounts, as follows: 


The General Accounting Office holds that round-trip tickets must be pur- 
chased whenever available regardless of whether or not the itinerary of the 
traveler has been definitely determined. 

It is also required that expense vouchers be submitted monthly. 

The exception noted above requires use of the return portion of a ticket 
within the current calendar month or a considerable delay in submission of 
the expense account since to return the ticket before expiration of the time 
limit would defeat the purpose of the purchase as well as to entail a great 
increase in accounting work. 

Paragraph 32 of the Travel Regulations and its related paragraph 40 do 
not apply in this instance, but rather are meant to cover cases where a 
traveler is forced to discontinue a trip short of destination, or in cases where 
the time limit on a round-trip ticket has expired. 

In the interest of good accounting procedure and a fair and just attitude 
toward the traveler, it is respectfully requested that this type of exception 
be discontinued. 


The statement contained in the first paragraph of the above-quoted 
letter is incorrect. The holding of the accounting officers is that 
round-trip tickets should be purchased wherever practicable and 
economical, in accordance with paragraph 16 of the Standardized 
Government Travel Regulations, which have been approved by the 


President. 
Paragraph 32, of said regulations, provides as follows: 


Unused tickets or portions thereof, when secured on transportation requests, 
must be forwarded immediately to the central office of the department or 
independent establishment through the official who furnished the request, 
together with explanatory statement as to why ticket or such portions thereof 
were not used. 

Under this paragraph of the regulations, it is contemplated that 
unused tickets, or portions thereof, secured on transportation requests 
should be forwarded to the central office when the need therefor by 
the traveler has ceased. In such cases where an accounting period 
occurs while the traveler is still in possession of an unused ticket, or 
portion thereof, there should be withheld in the expense account of 
the traveler a sufficient amount to cover the cost of the same, payment 
of such amount to be made when a proper accounting has been 
rendered in the matter. 

In the present case it appears that the 60-day limit on the use of 
the return coupon has now expired with the coupon apparently still 
in the possession of the traveler. In the circumstance, there is no 
authority for the certification of the voucher for payment in an 
amount in excess of $97.39 until a proper accounting for the return 
coupon has been made. 


7556°--35-——-15 
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(A-57298) 


CHECKS—UNIFORM NEGOTIABLE INSTRUMENT LAW—DECEASED 
PAYEE 















The so-called “ Uniform Negotiable Instrument Law” has not been embodied in 
any Federal statute, and while the Government in transacting its business 
has applied many of the underlying principles thereof, it is not bound to 
follow all of its provisions where it has been adopted by statute in any 
particular State. 

Where, through a mistake of fact, a Government check is drawn to the order of 
a dead payee, such check, otherwise voidable, may be negotiated only on 

an authorization by the General Accounting Office placed on the back of the 

check, but that may be done only in those cases where it is conclusively 
established that the amount of the check is properly and lawfully due some 
other person. 


Comptroller General McCarl to the Treasurer of the United States, September 
11, 1934: 
Consideration has been given to the matter presented in your letter 
of July 31, 1934, ref. AWS-C, as follows: 


Reference is made to the following check in favor of Staryos Anastasiadis : 
Number Date Amount Drawer Symbol Date paid 
92-681 11-3-30 $197 N. B. Harrison 99-129 11-13-30 


Reference is made to your letter of June 7, 1933 (CU: F-0416728-AVIF), 
transmitting the above check, with authority to reclaim the amount thereof 
for the reason that the check was negotiated subsequent to the death of the 
payee on May 26, 1928. 

In connection therewith, the Security First National Bank, Los Angeles, in 
a letter dated January 26, 1934, calls attention to the case of Ryan v. Bank of 
Italy, 106 C. A. 690, wherein it was held “that where an individual who is 
later named as the payee of a check imposes upon the person who becomes 
the maker of the check to the extent that he convinces such maker that he is 
the actual person who is later named as payee, the maker of the check is the 
one imposed upon, and not any person who might subsequently take the check 
upon the endorsement of the supposed payee.” 

In view of the above, the check, together with the file, is returned herewith, 
and advice is requested as to whether this office should insist on reclamation. 

The subject check represents the first of a series of three loans made 
by the Veterans’ Administration on the security of the adjusted- 
service certificate issued to one World War veteran, Staryos Anasta- 
siadis, XC-1,202,705—the check having been issued on November 38, 
1930, whereas the rightful payee was then dead, having died on 
May 26, 1928. Mm 

With reference to the 2 other loan checks, it appears that recla- 
mation has been completed on 1 and that the other was referred 
to the Attorney General on November 4, 1933, for necessary action 
with respect to which no report has been made regarding the progress 
of the effort to effect recovery. 

The circumstances undér which the check in question here was 
drawn were reported to you by letter from the Veterans’ Adminis- 
tration, dated November 24, 1933, as follows: 


“* a * 































that it is true that information was furnished this Administra- 
tion that one Stergos Konstantinou Anastassiades, of the Island of Rhodes, died 
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during the journey from America to Europe on May 26, 1928. However, it 
was not until June, 1931, that the Administration was able to obtain a duly 
authenticated certificate of death showing the date and cause of the veteran's 
decease. * * * 


“The adjusted-service certificate of the veteran was submitted to the Los 
Angeles office, together with an executed note (form 1185), upon which the 
appl cant had been identified by a person recognized to perfgrm that service 
as the veteran to whom the adjusted-service certificate in question was issued. 
The regional office, relying on the identification and having no knowledge of 
the death of the veteran, granted the above-described loans. Ws s 

“An investigation conducted by the Secret Service Division, United States 
Treasury Department, failed to disclose the identity of the hypothecator 0! 
the certificate. Inasmuch as the imposter impersonated a deceased veteran, 
it would appear that reclamation of payment should be accomplished, and 
the amount recovered deposited to the appropriation from which drawn. 

It appears that reclamation proceedings are being resisted on the 
subject check on two grounds, namely: 

1. That the check having been drawn to the order of a dead 
person, it became a bearer instrument under the negotiable instru- 
ment law of the State of California and, as such, said check was 
negotiable without endorsement, in view of which any endorsement 
on the check became a nullity—thus negativing any element of 
forgery. 

2. That there has been no forgery of a Government check when 
the person who endorses the check is the person to whom said check 
was issued and delivered, though the Government was deceived as to 
the identity of the payee therein named. 

The pertinent provision of the negotiable instrument law of the 
State of California, the State where the check was negotiated, upon 
which the first contention is predicated, is quoted as follows: 

The instrument is payable to bearer * * * when it is payable to the 
order of a fictitious or nonexisting person, and such fact was known to the 
person making it so payable. 

In respect of this contention it is pertinent to note that the Con- 
gress of the United States has never enacted legislation adopting the 
so-called uniform negotiable instrument law as the law of the United 
States Government. Therefore, while the Government in transacting 
its business has adopted many of the underlying principles of what 
is known as the uniform negotiable instrument law, it is not bound 
to follow all of the provisions thereof where it has been adopted by 
statute in any particular State. The Government does not issue 
checks payable to “ bearer.” Where, under a mistake of fact, the 
Government issues a check to a dead person, there is no intent on the 
part of the Government that such check be negotiated by delivery 
only (8 C. J. 178, 179, secs. 304 and 305). On the contrary, such 
checks have been held by this office to be void for most purposes; in 
others, voidable only. While, in certain instances, this office author- 
izes the negotiation of a Government check which, through a mistake 
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of fact, has been drawn to a dead person, it does so only in those 
cases where it is conclusively established that the amount of the 
check is properly and lawfully due some other person, in which event 
a proper authorization is made by this office on the back of the other- 
wise voidable check showing the person lawfully entitled to the pro- 
ceeds of the check. This condition, however, is not for application 
to the check in question here. For the reasons just stated it is obvious 
that the first contention, supra, may not prevail in respect of a Gov- 
ernment check. 

The rule set forth in the second contention is that established in 
United States v. Chase National Bank, 241 Fed. Rep. 535, and has 
been applied in numerous decisions by this office when the facts of 
a particular case are shown to fall squarely within the facts of that 
decision. However, in that connection, there is for consideration the 
limitation of said rule as covered in the decision of this office reported 
in 11 Comp. Gen. 48, the syllabus of which is as follows: 

“The general rule that when the Government in issuing and delivering a 
check deals directly by correspondence or otherwise with the particular person 
to whom the check is issued and delivered, though deceived as to his identity, 
reclamation cannot be effected from the endorser who accepted the check from 
such person for value without notice of his lack of title to the check, is not for 
application where it appears that the impostor made no representations to the 
endorser who cashed the check other than the inference which might be drawn 
from his possession of the endorsed check, and that said endorser made no 
attempt to ascertain whether the person presenting the check was the person 
named as the payee of the check.” 

While the second endorser is reported to have exercised some 
degree of diligence in identifying the payee of the check, such dili- 
gence appears to have consisted chiefly in the possession by the 
impostor of the veteran’s discharge papers, etc. Such degree of 
diligence is not sufficient to relieve the second endorser of his liability 
on the endorsement. See in this connection United States v. Nasional 
Bank of Commerce, 205 Fed. Rep. 433, holding, in effect, that where 
a Government check drawn by a disbursing agent is presented to a 
bank for payment, it is the bank’s duty to ascertain whether there is 
such a person as the payee named in the check and to know that the 
person presenting the check is entitled to receive payment, and if 
payment is made without investigation, identification, or other pre- 
caution, it is at the bank’s risk. Such rule is for application here. 
See also 11 Comp. Gen. 447. 

In answer to your specific inquiry, therefore, you are advised that 
on the basis of the present record, reclamation should be insisted 
upon. 
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(A-56997) 


COMPENSATION—40-HOUR WEEK—LIGHTHOUSE SERVICE— 
MERCHANT FLEET CORPORATION 


In view of the basic law establishing the Lighthouse Service, the regulations 
issued pursuant thereto having the force and effect of law, and the estab- 
lished procedure pursuant to which the rates of wages are fixed adminis- 
tratively under a procedure similar to that used by wage boards, the ad- 
ministrative action in applying the 40-hour-week provision in section 23 
of the act of March 28, 1934, 48 Stat. 522, to the field force for the con-- 
struction and repair of lighthouses was correct. 

The provisions of section 23 of the act of March 28, 1984, 48 Stat. 522, estab- 
lishing a 40-hour week, are not applicable to the employees of the United 
States Shipping Board, Merchant Fleet Corporation. Whether the Cor- 
poration, under its inherent authority to fix hours of labor and rates of 
compensation of its employees, shall, with respect to any particular group 
or groups of such employees, adjust prospectively the hours and rates in 
accordance with the principles under said section 23 is a matter for ad- 
ministrative consideration. 

The saving to employees placed on a 40-hour week under section 23 of the act 
of March 28, 1984, 48 Stat. 522, has reference to the schedule of rates paid 
as of June 1, 1932, for the trade or occupation properly within the law, 
and not to the rate in such schedule received on June 1, 1932, by a par- 
ticular employee. 


Comptroller General McCarl to the Secretary of Commerce, September 12, 
1934: 


There has been received your letter of July 28, 1934, as follows: 
Section 23 of the Independent Offices Appropriation Act for the fiscal year 


ending June 30, 1985 (Pub. Act 141), which was passed on March 28, 1934, 
provides as follows: 

“The weekly compensation, minus any general percentage reduction which 
may be prescribed by act of Congress, for the several trades and occupations, 
which is set by wage boards or other wage-fixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932: Pro- 
vided, That the regular hours of labor shall not be more than 40 per week: 
and all overtime shall be compensated for at the rate of not less than time and 
one-half.” 

Your decision is accordingly requested as to whether said section 23 applies 
to laborers and those engaged in the mechanical trades in the Lighthouse 
Service, who, under the general practice of that Service, are paid on a daily or 
monthly basis under the appropriation “ General Expenses”, and which per- 
sonnel generally comprise the field force for construction and repair. See copy 
of letters of Commissioner of Lighthouses and Bureau of Lighthouses circular 
letter no. 432, hereto attached, marked (A), (B), and (C). 

Your decision is also requested on the following questions arising in con- 
nection with said section 23 with respect to the United States Shipping Board 
Merchant Fleet Corporation: 

(a) Whether the per-diem employees of the Fleet Corporation who are hired 
by district representatives at wages in accordance with those prevailing in the 
particular locality and some of whom are employed only for temporary specific 
work and others for general work of a continuing nature, come within the 
classification of those whose wages are set by “ wage boards or other wage-fix- 
ing authorities ’, referred to in said section 23? 

(b) Whether said section 23 applies to watchmen, inventory checkers, and 
inventory clerks; and whether it will be necessary to pay time and one-half for 
the hours worked by watchmen in excess of 40 hours a week, they having been 
employed on a per-diem basis but on an understanding that they would work 
56 hours a week? 
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(ce) Whether or not said section 23 refers to the class of labor rather than 
to the individual? See inclosed memo, (E) 3d par., p. 2. 
Please return the enclosed file with your decision in this matter. 


Circular letter no. 482, dated April 16, 1934, addressed to Superin- 
tendents of Lighthouses by the Commissioner of Lighthouses, is as 
follows: 


Section 23 of Independent Offices Appropriation Act, 1935, providing 40-hour 
weck for certain personnel. 

1. It is understcod that your office has received a copy of this act, and there 
is enclosed a copy of a decision with regard to it rendered to the Public Printer 
on April 6, 1934, by the Comptroller General and numbered A-54736. 

2. This decision appears to cover most of the questions that will be involved 
in the application of the act to the Lighthouse Service. The Bureau considers 
the act is applicable generally to laborers and those engaged in mechanical 
trades who, under the general practice of the Lighthouse Service, are paid on 
a daily or monthly basis under the appropriation, “ General expenses”, and 
which personnel generally comprise the field force for construction and repair. 
It is also considered that the monthly rate of compensation is for the purposes 
of the enclosed decision the same as if such persons were on an annual rate. 

3. As stated, the enclosed decision appears to answer most of the questions 
arising in the application of the act to this service, but if the district offices 
have any further specific questions, they may be submitted to the Bureau. 
The best method of regulating hours of employment may differ in different 
localities and conditions and superintendents should study this problem as it 
presents itself to them. 

4. Your prompt report is requested as to whether or not the application 
or the act will result in any additional cost for the rest of the fiscal year, 
and, if so, if the increased cost can be met from your present allotments. Also 
include an estimate of the additional cost, if any. 


The memorandums dated April 30 and July 28, 1934, by the Com- 
missioner of Lighthouses, are as follows: 


Referring to Department circular letter of April 24, regarding employees 
affected by sec. 23 of the Independent Offices Appropriation Act of March 
28, 1934: 

The Bureau encloses copy of its circular letter no. 432, dated April 16, 1934, 
to superintendents of lighthouses on the subject. Paragraph 2 of this circular 
indicates the classes of employees in the Lighthouse Service who in the opinion 
of the Bureau are subject to the law in question. These positions are found 
in all districts of the Service, except the 15th, which embraces the Mississippi 
River area. Full details as to number and salary can be furnished if desired, 
but at the present the number, which fluctuates appreciably, is approximately 
285 regular employees, and 225 temporary employees. The pay ranges from 
the lowest-paid laborer to $15.60 per duy (new scale). 

From a careful consideration of the law and the decisious thus far rendered 
in construing it, the Bureau is of the opinion that no other of its persennel 
are affected. 

With reference to Bureau memorandum of April 30, 1934, in regard to 
employees of the Lighthouse Service who are regarded as affected by section 
23 of the Independent Offices Act of March 28, 1934: 

Bureau circular letter no. 432, dated April 16, 1934, copy of which was fur- 
nished with above-mentioned memorandum, was issued after receipt of Comp- 
troller General's decision A-54736 of April 6, 1034, which uses the following, 
language (13 Comp. Gen. 267): 

“In section 23 of the Independent Offices Appropriation Act for 1935, enacted 
March 28, 1934, 48 Stat. 522, there are used the terms ‘wage boards or other 
wage-fixing authorities’ showing clearly that the statute was intended to apply 
not only to employees of the classes included whose compensation is authorized 
by law to be fixed by wage boards, but also to employees whose compensation 
is authorized to be fixed administratively under a procedure similar to that 
followed by wage boards; that is, with reference to wages, etc., paid to similar 
classes in commercial industry rather than with reference to salary rates 
or schedules of rates specifically fixed by or pursuant to statute.” 





DECISIONS OF THE COMPTROLLER GENERAL 217 


The compensation of employees of the Lighthouse Service indicated.in para- 
graph 2 of circular letter no. 482 is fixed administratively with reference to 
wages paid to similar classes in commercial industry in the locality where 
employed; from which it was concluded that such employees are within the 
provisions of section 23 of the act of March 28, 1934. At two stations of the 
Lighthouse Service, viz, Staten Island, N. Y., and Portsmouth, Va., which are 
in close proximity to the New York and Norfolk Navy Yards, respectively, 
and employ a number of men at trades similar to those employed at the 
navy yards, it has long been the practice to pay the rates in effect at the navy 
yards, which are understood te be fixed by wage boards. 


Section 713, title 33, U. S. Code, provides as follows: 


Regulations for Lighthouse Service generally. The Commissioner of Light- 
houses, under the direction and control of the Secretary of Commerce, shall, 
from time to time, prescribe and distribute such regulations as he may deem 
proper for securing an efficient, uniform, and economic administration of the 
Lighthouse Service. (June 17, 1910, c. 301 § 10, 36 Stat. 538; Mar. 4, 1913, 
¢. 141 $ 1, 37 Stat. 736.) 


Paragraph 412 (d) of the Regulations for the Lighthouse Service 
effective July 1, 1927, provides in part as follows: 


In case of employments for field construction work superintendents shall 
see that wages paid do not exceed the rates paid in the locality where work 
is performed. * * * 


In view of the basic law establishing the Lighthouse Service, 
the regulations issued pursuant thereto having the force and effect 
of law, and the established procedure as shown by the quoted state- 
ments by the Commissioner of Lighthouses, the administrative action 


in applying the 40-hour week statutory provision to the field force 
for construction and repair of lighthouses appears correct. 13 Comp. 
Gen. 265. It is to be understood, of course, that this decision is not 
to be regarded as approving without further specific examination 
in the audit every payment of compensation paid to the employees 
involved on the basis of 40 hours per week. 

Section 23 of the act of March 28, 1934, 48 Stat. 522, establishing 
the 40-hour week is applicable only to employees of the Federal 
Government of the classes therein mentioned whose hours of labor 
and rates of compensation previously had been controlled by statute 
and/or regulations issued pursuant to statute and having the force 
and effect of law authorizing or requiring the fixing of rates of 
compensation by wage boards or pursuant to a procedure similar to 
that used by wage boards. 

It does not appear that there was in force prior to March 28, 
1934, any law, Executive order, or administrative regulation requir- 
ing the fixing of the rates of compensation and hours of labor of 
the employees of the United States Shipping Board Merchant Fleet 
Corporation under a procedure similar to that used by wage boards. 
Hence, the provisions of section 23 of the act of March 28, 1934, 
are not applicable to said employees and there is no authority of law 
for the adjustment of the wages of the employees of the corporation 
retroactively as of March 28, 1934, as proposed. Whether the cor- 
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poration, under its inherent authority to fix hours of labor and 
rates of compensation of its employees, shall, with respect to any 
particular group or groups of such employees, adjust prospectively 
the hours and rates in accordance with the principle of said section 
23 is a matter for administrative consideration. 


Referring to question (b), reference is made to the following. 


from decision of April 6, 1930, 13 Comp. Gen. 265, 268: 


Evidently the words “trades and occupations” appearing in section 23 of 
the act of March 28, 1934, supra, were intended to embrace, not only all posi- 
tions or employments in the recognized trades and crafts and occupations of 
a similar character, but also supervisory and administrative positions and 
employments, the duties of which are entirely connected with, and dependent 
upon, the duties performed by the personnel in the trades, crafts, and similar 
occupations, the compensation of which is subject to adjustment by wage 
boards or other wage-fixing authorities. See generally section 5 of the original 
Classification Act of March 4, 1923, 43 Stat. 1489, and 4 Comp. Gen. 900; 
id. 959. 


The problem involved in question (c) is understood to be whether 
the statute saves to employees on a 40-hour week basis the scheduled 
rates as of June 1, 1932, for a trade or occupation, or the rates that 
may have been paid to an individual. In this connection the statute 
has reference to the schedule of rates paid as of June 1, 1932, for the 
trade or occupation properly within the law, and not to the rate in 
such schedule received on June 1, 1932, by a particular individual. 


(A-57078) 
CONTRACTS—PERSONAL SERVICES 


Where a joint and several contract is for the rendition of personal services of 
a skilled character, such contract is terminated with the death of one of 
the obligees rendering his further performance thereof impossible. 


Comptroller General McCarl to the Architect of the Capitol, September 12, 
1934 


There has been received your letter of August 7, 1934, as follows: 


Your attention is called to contract ACsc-2, dated May 15, 1930, between 
this office and Cass Gilbert, Cass Gilbert, Jr., and John R. Rockart, architects, 
for furnishing architectural and engineering services required to design the 
new Supreme Court Building at Washington, D. C, This contract provides in 
part as follows: 

“Therefore, this agreement made and entered into this 15th day of May 
1930, by and between the United States of America, acting in this bebalf by 
David Lynn, Architect of the Capitol, executive officer and member of the 
United States Supreme Court Building Commission, acting under his instruc- 
tions from the said Commission, hereaft' to be known as the party of the 
first part, and Cass Gilbert, Cass Gilbert, ..., and John R. Rockart, practicing 
architects of 244 Madison Avenue, New York, hereafter to be designated as 
the parties of the second part, jointly and severally, their heirs, executors, 
administrators, successors, and assigns; witnesseth, that the parties hereunto 
have mutually covenanted and agreed and by these presents do covenant and 
agree with each other as follows:.” 
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- One of these architects, Cass Gilbert,-to whom reference is made in the 
preceding paragraph, died on May 17, 1934. Your advice is therefore requested 
as to the procedure which should be followed by this office in the future in 
administering this contract and the form in which the vouchers should be 
drawn; also as to whether the contract should be continued in force without 
modification. 

I am enclosing, herewith, copy of a requisition, dated June 26, 1954, which 
has been received in this office from the architects, in which payment is re- 
quested for services rendered from December 30, 1933, to June 26, 1934; the 
requisition heing signed by Cass Gilbert, Jr., and John R. Rockart and also 
by the executor and the executrix of the estate of Cass Gilbert. 

The original copy of this requisition has been retained in this office for the 
purpose of accompanying the payment voucher in favor of the architects, 
when the same is prepared, and your instructions are requested as to the 
manner in which this voucher should be prepared, as well as future payment 
vouchers covering services hereafter rendered under the contract. 


Contract ACsc-2, dated May 15, 1930, was between the United 
States, represented by the Architect of the Capitol and “ Cass Gil- 
bert, Cass Gilbert, Jr., and John R. Rockart ”, practicing architects 
of 244 Madison Avenue, New York, N. Y., “jointly and severally, 
their heirs, executors, administrators, successors, and assigns ”, and 
they agreed to furnish all architectural and engineering services 
required to design the Supreme Court Building and to maintain gen- 
eral supervision of the work while in progress. The architectural 
firm was known as Cass Gilbert, Inc., and Cass Gilbert, who you 
report as having recently died, was a very well-known architect, who 
had designed and possibly supervised the construction of a number 
of monumental buildings in various sections of the United States. 
His son, Cass Gilbert, Jr., and John R. Rockart, the other parties 
to the contract of May 15, 1930, were not so well known and had not 
the reputation as architects possessed by the late Cass Gilbert. It is 
a well-settled principle of law that in the case of obligees a contract 
may be so personal in its character as to preclude survivorship. The 
death of one such obligee discharges the obligor from further lia- 
bility under the contract. See Griggs v. Swift, 5 L. R. A. 405; Brace 
v. Calder, 2 Q. B. 253; Tasker v. Shepherd, 6 H. & N. 575; and 
Cowasjee Nanavhoy v. Lalldhoy Vulhubhoy, L. R. 3 Ind. App. 200. 
Such a joint contract as the one in question is an agreement by all 
that the act promised shall be done, and unquestionably the contract 
in this case requires joint action of all the obligees, and that has 
been rendered impossible through the death of Cass Gilbert. It is 
stated in Williston on Contracts, section 344, p. 664, that a contract 
of a theatrical agent to employ three persons for performance in 
which they were all to take part could not be enforced by the sur- 
vivors if one should die, and by the same authority in section 1940, 
p. 3296, that the death or long-continued illness of an employee in 
effect voids his promise. See also section 459, American Law Insti- 
tute, Restatement of the Law of Contracts. 

The promise or obligation of Cass Gilbert to design and supervise 
the construction of the monumental new Supreme Court Building is 
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as much personal in character as the illustrations cited by Willistou 
on Contracts, including that of theatrical performers, a painter of 
portraits, or any other contract where the other party is to pay for 
the skill and experience wholly personal to the individual employed, 
and the rule of law is that such contracts, whether joint or several, 
are terminated with the death of a sole or joint obligee who is to 
render such personal and skilful services. That principle is appli- 
cable in this case, and while the estate of Cass Gilbert and the 
surviving Cass Gilbert, Jr., and John R. Rockart are entitled to the 
contract compensation earned and unpaid at the date of death of 
Cass Gilbert, it does not follow that the estate of Cass Gilbert and 
the other two architects are entitled to the contract compensation to 
be earned after the date of death of Cass Gilbert unless the contract 
was in fact substantially completed at that time. 

Even if the contract was not terminated with the death of Cass 
Gilbert, the two survivors, Cass Gilbert, Jr., and John R. Rockart, 
should not be paid compensation for the period subsequent to the 
death of Cass Gilbert, which was fixed because of the skill, experi- 
ence, and reputation possessed by Cass Gilbert, and who used the 
other two parties to this contract more or less as his assistants in 
designing the new Supreme Court Building and in supervising its 
construction as required by the terms of the contract unless the con- 
tract was substantially completed at the time of Cass Gilbert’s death; 
that is, that all of the drawings, etc., had been made and approved 
by him and nothing remained except to see that the construction 
contractor carried them out. If it is believed that Cass Gilbert, Jr., 
and John R. Rockart are qualified to continue the drafting of such 
necessary plans and specifications as may have been unfinished for 
the completion of the new Supreme Court Building and to supervise 
its completion ; that is, to perform the service required in the contract 
of May 15, 1930, there should be a supplemental agreement therefor— 
in event there was any substantial amount of work uncompleted at 
the time of the death of Cass Gilbert—fixing such reduced compen- 
sation as may be deemed proper for their services in completing the 
building. If it is considered that they are not competent to carry 
out any substantial part of the work left unfinished by Cass Gilbert, 
the contract should be terminated as provided in article 3 thereof 
and the compensation adjusted as therein stated to the date of death 
of Cass Gilbert, with such additional reasonable allowance as may 
be fair and equitable for any services these two men may have ren- 
dered during the period intervening between the death of Cass 
Gilbert and the date of termination of the contract. The vouchers 
should be sent to this office for direct settlement as claims. 

You are advised accordingly. 
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(A-57207) 


CHECKS—FORGED ENDORSEMENTS—LIABILITY OF ENDORSING 
BANK 


An endorsing bank which guarantees all prior endorsements on a check where 
the payee’s endorsement thereou has been forged, is liable as a guarantor 
on an original undertaking, in addition to the liability arising under the 
implied warranties attendant upon u general endorsement, and the en- 
forcement of the liability arising under such original undertaking is not 
contingent or dependent upon the ability of the guarantor to collect from 
any prior party on the check. 

In reclamation proceedings instituted on a forged check an endorsing bank 
may not defend on the ground that the Government was guilty of laches—— 
it being a well-settled principle of law that laches is not imputable to the 
Government in its sovereign capacity and that the Government is not 
liable for the nonfeasance, misfeasance, or negligence of its oflicers. 


Comptroller General McCarl to the Secretary of the Treasurv, September 12, 
1934: 


Consideration has been given to letter from your Department dated 
July 23, 1934, as follows: 


Reference is made to your letter dated April 6, 1982 (CU: F-0361642-AVF), 
to the Treasury of the United States, relating to check no. 85,570, dated March 
27, 1931, for $345.50, drawn on the Treasurer of the United States by John W. 
Reynar, special disbursing agent, Veterans’ Administraticn, symbol 99-111, to 
the order of Riley Seller, in which you authorized reclamation of the amount 
of the check and the delivery of its proceeds to the payee. 

On April 9, 1932, the Treasurer requested refund from the endorsers throug! 
the Baltimore branch of the Federal Reserve Bank of Richmond. In a letter 
dated May 14, 1932, the First National Bank, Baltimore, Maryland, the secon: 
endorsing bank, declined to make refund, stating that the banking department 
at Raleigh, North Carolina, had instructed the receiver of the United Bank & 
Trust Company, Greensboro, North Carolina, the cashing bank, to deny the 
claim. On May 23, 1932, the First National Bank, Baltimore, Maryland, further 
stated: 

“We deny any liability on this item, owing to then length of time elapsed be- 
tween the negotiation of the check and notification which was sent us. Should 
we have been notified promptly, we could have recovered the amount. W 
therefore, decline to authorize you to charge our account.” 

On June 15, 1982, the matter was referred to the Solicitor of the Treasury 
for the purpose of bringing suit, if necessary, to effect recovery, who, in turn, 
transferred the matter on August 14, 1983, to the Attorney General. 

In a letter dated June 6, 1934, Assistant Attorney General Sweeney states, 
in part, “ The Department is of the opinion that no recovery may be had in 
this case and is therefore treating the matter as closed.” 

In view of the opinion of Assistant Attorney General Sweeney, the check 
and the file pertaining thereto are returned for advice as to whether reclama- 
tion may be abandoned and the Treasurer relieved from further liability. 


The subject check was issued by the Veterans’ Administration on a 
valid application made by the veteran for a loan on the security 
of his adjusted-service certificate and while said check was actually 
mailed to the address shown in the application for the loan, it has 
been established conclusively that the check was intercepted and 
negotiated by a person, other than the rightful payee, but whose 
identity has not been established. There was thus no negligence on 
the part of the Government in the issuance and mailing of the check. 
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The circumstances under which the cashing bank received and 
cashed the check in question are stated in the Secret Service report 
made under date of January 18, 1932, as follows: 


I investigated this case at Greensboro, N. C., on January 14, 1932. I called 
at the United Bank & Trust Company, which bank is now in the hands 
of receiver, where this check was cashed, and saw W. E. Phelps, teller no. 3, 
who stated he cashed this check for an old negro man who was 50 years old or 
over, * * *. Said when the check was cashed he wrote the notation on the 
back “405 Bennett Street.” Said * * * negro woman was with him, and 
this man told him he was the father of Riley Sellers, and that the boy was 
sick and wanted him to cash the check, and showed him the pink slip that comes 
along with these loan checks. Said after this negro had showed him the pink 
slip he went ahead and cashed the check for him. * * * 


Subsequent investigation disclosed that the person so presenting 
the check to the bank was not the veteran’s father at all, but an 
impostor—the veteran’s father having then been dead for about 5 
years. It thus appears that the bank relied solely on the impostor’s 
statement that he was the payee’s father, etc—such reliance ap- 
parently being predicated on the mere possession of the check and, 
also, of the “ pink slip ” that usually accompanies such checks when 
mailed by the Veterans’ Administration. The bank having cashed 
the check without the genuine endorsement of the payee’s name, it 
becomes liable on the breach of its endorsement contract guarantee- 
ing the genuineness of all prior endorsements. United States v. 
National Bank of Commerce, 205 Fed. Rep. 433. See, also, 11 Comp. 
Gen. 48; id. 447. 

In view of the foregoing there would appear to be no question as 
to the liability of the cashing bank i. e., the first endorsing bank. 
The second endorsing bank, viz, The First National Bank of Balti- 
more, declines to make refund on two grounds, namely: 

1. That the banking department at Raleigh, N. C., has instructed 
the receiver of the United Bank & Trust Co., Greensboro, N. C., the 
cashing bank, to deny the claim on the check. 

2. That the Government was chargeable with laches in the prose- 
cution of its claim on the check. 

With respect to the first contention it is pertinent to note that the 
Baltimore bank in addition to becoming bound under the implied 
warranties attendant upon a general endorsement, under the well 
known principles of the negotiable instruments law, it assumed a 
further liability on an original undertaking by guaranteeing the 
genuineness of all prior endorsements. It is fundamental in that 
connection that when the object of the guaranty “ falls” or fails there 
is a breach of the contract sounding in damages for which the guar- 
antor must respond. Such liability is original—its enforcement not 
being contingent or dependent upon the ability of the guarantor to 
collect the damages from any prior party on the collateral contract 
upon which the original undertaking is based. It is evident, there- 
fore, that there are no legal grounds to support the defense asserted 
in the first contention. 
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In respect of the second contention the record shows that the payee 
did not report the nonreceipt of the check issued March 27, 1931, 
until August 15, 1931; that immediately upon receipt of such notice, 
the matter was referred to the Secret Service Division of the Treasury 
Department for investigation and report; that after receipt of the 
report and consideration of the matter therein contained, the Treas- 
urer of the United States was authorized by letter of this office, dated 
April 6, 1932, to reclaim the amount of the check; and that based on 
this authorization, the Treasurer instituted reclamation proceedings 
on April 9, 1932. 

Having in view the thoroughness with which the United States 
must consider matters relating to forged endorsements on checks 
before definite liability may be established and action taken, it is 
readily apparent that there is no basis for charging the Government 
with laches. Furthermore, it is a well settled principle of law that 
laches may not be imputed to the Government in its character as 
sovereign and that the Government is not liable for the nonfeasance. 
misfeasance, or negligence of its officers. Cooke v. United States, 
91 U. S. 389 (398); German Bank v. United States, 148 U. S. 573 
(579), and cases therein cited. 

The liabilities of both the first and second endorsing banks being 
clearly established by the foregoing, the statement by the Depart- 
ment of Justice that no recovery may be had in this case is not 
understood. However, whatever may be the basis for the opinion of 
that Department it may be stated in specific answer to your inquiry 
that under the facts as presented by the record there is no authority 
of law to abandon reclamation proceedings on this check or to allow 
credit in the accounts of the Treasurer of the United States for the 
amount of the same. 








(A-57333) 
TRANSPORTATION—LIVESTOCK—IN-TRANSIT CHARGES 





An itemized statement of the feeding and services covering the incidental 
charges claimed by carriers in connection with shipments of livestock 
is not sufficient in itself to justify approval of payment thereof from 
accountable moneys. Where in-transit services are performed by other 

than the carriers, claims by the latter for charges thereby accruing 

must be supported by paid receipts. 









Comptroller General McCarl to the President, Federal Surplus Relief Cor- 
poration, September 15, 1934: 


There has been considered a letter of August 21, 1934. file .01, 
from P. J. Ostrye, general auditor, Federal Surplus Relief Corpora- 
tion, as follows: 


With reference to attached correspondence it will be noted that recipts as 
ealled for in paragraph 5 of Standard Form 1068 (Public Voucher for Trans- 
portation of Freight or Express) are in some cases impracticable to obtain, 
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In view of the fact we have several such bills on hand for payment, informa- 
tion is requested as to whether or not we may pass items covering feeding 
charges for payment without receipts providing they are itemized on trans- 
portation bills. 


The correspondence submitted with the foregoing apparently was 
initiated by the assistant general auditor of the Chicago and North 
Western Railway Co., Chicago, IIl., in a letter of August 9, 1984, 
file C-260 FLD, addressed to “ Mr. W. H. Quigg, director of traffic, 
1734, New York Avenue, Washington, D. C.”, as follows: 


Information has reached this office that we will probably be expected when 
submitting bills against the Government (Federal Surplus Relief Corp.) to 
support our claim for special charges such as feeding, bedding, labor, etc., 
furnished in transit by some form of certificate furnished by the appropriate 
Government representative. 

At the present time we have an erroneous run of emaciated cattle from the 
drouth-stricken territory in the West originating at stations on various rail- 
roads, concentrated at our West Chicago station where they are retained 
for several days during which period they are cared for, fed, watered, ete. 
These cattle are sorted and a number of them are rebilled to various points 
in the South or Southeast, we presume, for grazing. The balance are for- 
warded on the original waybills to the Union Stock Yards, Chicago, for 
slaughtering. 

As I have stated in the foregoing, livestock is coming to us from different 
points in the West and the cattle have been fed and rested at various stations 
en route, in some cases at markets located at South St. Paul, Sioux City, etce., 
and we are receiving information to the effect that the service has been 
performed and paid for and we, of course, are expected to make collection in 
order to reimburse our outstanding. In connection with ordinary livestock, 
it never has been expected to obtain a receipt for services of this nature and 
it is almost an impossibility at this time to trace these shipments back to the 
various feeding places and obtain receipts for services and we would like 
to know if our information regarding the necessity of these certificates or 
receipts are absolutely necessary or if our bills will be honored for payment in 
the same manner as we receive our payment on commercial shipments by 
showing the transportation charges, weight, rate, etc., and itemized statement 
of the feeding and services covering the incidental charges. 

You realize, of course, that the present condition, is to take care of an 
emergency and the movement is unusually large, which we expect will con- 
tinue for some time, and we were of the opinion that the same consideration 
would surely be applied under the circumstances. 

Your prompt reply to enable us to prepare bills as they should be and to 
expedite handling will be appreciated. 


The letter of August 9, 1934, is not consistent for if the carrier 
has the information necessary to show “an itemized statement ” etc., 
it would seem obvious that it would not be “ almost an impossibility 
* * * to trace these shipments back to the various feeding 
places,” ete. 

Considered as a whole it would seem that the carrier’s objective 
is to avoid being required to furnish receipts to support its claims 
for service and feed charges to be paid from public funds, not 
because such receipts cannot be obtained but because’ the traffic is 
so considerable that a great number of receipts is involved and their 
securing will require considerable effort on the part of the carrier. 
In this connection there is for consideration what would appear to 
be obvious, namely, that it is hardly likely that the carriers’ whose 
agents at the servicing points in transit made payments of carriers’ 
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funds for such services would allow such agents credit in their 
station accounts unless such payments were supported by payees’ 
receipts. It is not apparent, therefore, why the United States should 
be expected to accept any less evidence to support the carrier’s 
claims for payments to be made from public funds. Furthermore, 
the volume of this traffic indicates that claims as for feeding and 
service will involve a considerable sum making it even less persua- 
sive that the practice heretofore followed by this office in this mat- 
ter, namely, to require the submission by carriers of paid receipts to 
support charges claimed for servicing livestock in transit where the 
servicing was not performed by the carrier, should be modified. The 
requirement is not new, the carriers generally have been aware of it, 
and in addition have had their attention specifically directed to it in 
paragraph 5 of “ Instructions to carriers” on Standard Form No. 
1068 (Public Voucher for Transportation of Freight or Express), 
viz: 

When additional charges, such as feeding, * * * ete., are made a part 
of this account, they must be stated as separate items, and if paid to other 
firm or corporation, to be supported by receipt. 

It has not been made evident wherein the situation here considered 
calls for the carrier to be relieved from the duty to support its claims 
in the customary manner and, accordingly, you are informed that 


this office may not approve charges in the use of accountable moneys 
for items covering feeding charges without receipts even though they 
may be itemized on transportation bills. 


(A-56916) 


ADMINISTRATIVE PROMOTIONS—RESTORATION OF REDUCED 
GRADE AND SALARY 


Where the reduction in the grade and salary rate of an employee because of 
lack of funds was actually consummated by the proper administrative 
authority without reference to the condition on the recommendation for 
reduction made by the employee’s immediate superior, a subsequent partial 
restoration in grade and salary rate without presidential approval, on 
the basis that the recommendation was overlooked, is in contravention 
of the statute prohibiting administrative promotions and payment of the 
increased salary rate is not authorized. 


Comptroller General McCarl to the Secretary of the Treasury, September 17, 
1934: 


Consideration has been given your letter of July 24, 1984. as 
follows : 


It is requested that your consideration be given to disallowance made by the 
General Accounting Office on voucher no, 65062 paid June 19, 1934, by J. L. 
Summers, disbursing clerk, Treasury Department, symbol no. 10005, on which 
$16.30 paid to J. S. Benjamin has been disallowed. 

During the fiscal year 1933 John S. Benjamin, carpenter, with compensation 
at $1,860 per annum, was employed by the United States Public Health Service 
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at the supply depot, Perry Point, Md. Because of curtailment of funds available 
for the fiscal year 1934 all officers in charge of field stations of the Public Health 
Service were requested at one time or another during May and June 1933 to 
make recommendations for reducing expenditures. The officer in charge of the 
supply depot made certain recommendations, among them that John S. Ben- 
jamin, carpenter, be demoted to laborer at $1,200 per annum, effective July 1, 
1933, with the reservation, however, that this recommendation be not approved 
until consideration had been given to a change in policy with respect to the 
reconditioning of furniture and equipment, which duties were then being per- 
formed by Mr. Benjamin and could not be handled by the average handy man 
or laborer. Unfortunately, this reservation of the officer in charge was over- 
looked in the rush of work occasioned by the numerous separations, demotions. 
etc., which were made at that time; and the demotion of Mr. Benjamin from 
carpenter at $1,860 per annum to laborer at $1,200 per annum was approved by 
this Department on June 17, 1933, to be effective July 1, 1933. It was found 
later that it would be necessary to recondition furniture and equipment at the 
supply depot and that the services of Mr. Benjamin would be required as a 
carpenter in his old capacity and recommendation was made for the concela- 
tion of the previous action, changing Mr. Benjamin’s status to laborer at $1,200, 
which recommendation was approved by this Department on August 3, 1933. 
At the same time the status of this employee was changed from carpenter at 
$1,860 to carpenter at $1,680. 

I may say in this connection that the officer in charge of the supply depot 
reports that by the reconditioning of furniture and equipment there has been 
saved for the Government about $3,500. 

In view of the circumstances as set forth herein, it appears to me that the 
action of this Department was justified and that credit for payments made in 
accordance therewith should be allowed. 


The facts show that John S. Benjamin was formally reduced from 
carpenter, $1,860 per annum, to laborer $1,200 per annum, effective 
July 1, 1933, by appropriate administrative action. It is immaterial 
that the employee’s immediate superior in the field may have placed 
a condition on the recommendation for reduction, the fact being 
that the formal reduction was actually consummated by the proper 
administrative authority without reference to the condition on the 
recommendation for reduction. No such error was committed as 
justifies the conclusion that a subsequent promotion of the employee 
to $1,680 per annum was merely the correction of an error rather than 
an administrative promotion in contravention of section 7 of the act 
of March 3, 1933, 47 Stat. 1515, the:. appearing to have been no 
presidential approval given in the case. On the contrary, the fact 
that there was no attempt to restore the employee to his former salary 
rate of $1,860 per annum—the new appointment being at $1,680 per 
annum—shows beyond reasonable doubt that the action was not the 
correction of an error, but simply an administrative reduction 
because of lack of funds, and a subsequent administrative promotion 
without presidential approval in contravention of the statute. See 
decisions of October 25, 1933, A-51530, and February 24, 1934, 
A-53802. 

Accordingly, the audit action in this case was correct and is ap- 
proved and similar action will be taken for periods subsequent to 
that considered heretofore in the audit. 
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(A-57080) 
TRANSPORTATION—HOUSEHOLD EFFECTS—FOREIGN SERVICE 


As the appropriation for transportation of families and effects of Foreign 
Service oflicers limits reimbursement to itemized and verified statements 
of actual and necessary expenses of transportation, the officer may not 
contract with some other agency than the one performing the service for 
the shipment of his effects upon an estimated cost, but should pay direct 
to the currier the actual and necessary costs of the shipment. 


Decision by Comptroller General McCarl, September 17, 1934: 

Review has been requested of the action of this office in disallowing 
credit on voucher no, 16444 of the account for June 1933, of Victor M. 
Lenzer, district accounting and disbursing officer, Paris, France, for 
an item of $28 claimed by Alfred W. Donegan, American consul, 
Basel, Switzerland, as expenses of transporting his household effects 
from Bucharest, Rumania, to Basel in March 1933. In justification 
of the charge the officer states as follows: 


1. I obtained three bids from international forwarding companies for the 
transportation of my household effects, in accordance with the provisions of 
Revised Statutes 37L9, and accepted the lowest bid, i. e., that of Berthold Jucoby 
of Hamburg, Germany, in the amount of $522 (copy attached hereto). For this 
amount the company assumed the obligation to transport my effects from 
house Bucharest to house Basel, including the necessary packing and unpack- 
ing of the effects. I assumed the obligation to pay the company $522 for this 
service, Which was rendered and for which I was therefore legally bound to pay. 

2. The amount paid by me was confined to actual charges made by the com- 
pany, supported by the bill of lading and the company’s voucher, which was 
enclosed with my account as subvoucher no. 11. Since the total of the com- 
pany’s charges for packing in Bucharest and unpacking in Basel, carting in 
Bucharest and Basel and miscellaneous expenses plus freight did not exceed 
the amount of the bid, I had the legal obligation to pay the entire sum covering 
these charges. I was in nowise relieved of my obligation by the fact that the 
company’s charges for individual items, made after the service was rendered, 
were higher or lower than they had been estimated to amount to in the com- 
pany’s original bid, for these estimates made at my request for the purpuse 
of ascertaining approximately the basis of the bid, were merely estimates, i. e., 
calculations in advance as approximate, and were neither offered by the com- 
pany nor accepted by me as fixed bids for the individual items. 

That there proved to be a difference between the individual amounts esti- 
mated in advance and subsequently charged, does not necessarily mean that 
the company raised “ the other items of the estimate in order to claim the ful) 
amount” of the bid, as the wording in the notice of exception would seem to 
indicate the Comptroller General assumes was done. On the contrary, it is 
not at all improbable that in a country of such unstable conditions and fluc- 
tuating prices and service charges as Rumania, the actual expenses incurred 
by the German forwarding company for packing, drayage, and miscellaneous 
expenses proved considerably higher than had been calculated in advance, 

3. Since, to the best of my knowledge and belief, I could not have shipped 
my effects at lower cost to the Government than the sum charged by Berthold 
Jacoby and since this sum covered only charges made to me for such actual 
and necessary expenses as are properly chargeable to the Government under 
existing regulations, I respectfully request that the disallowance of $28 be 
removed from my account. 


The bid of Berthold Jacoby, of Hamburg, Germany, to which ref- 
erence is made, is attached to the voucher and reads as follows: 
Referring to your letter of February 16, 1933, I inform you herewith that I 


am in a position to undertake the transportation of your household effects in 
two closed railway cars 


7556°—35——16 
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From House Bucharest to 

Free House Basel 
for the sum of $522. 

This price includes the cost of packing and unpacking of glass, china, and 
furniture and the supply of the necessary packing material and the cases as a 
loan. It also includes the charges for customs clearance at Basel. The trans- 
portation price is payable on loading at Bucharest and for this transportation 
the enclosed general stipulations of the German furniture removers are valid. 

The above-mentioned sum does not include the cost for transportation insur- 
ance. 

Itemized estimates of the individual costs of the transportation follow: 


Packing and unpacking charges 
Carting in Bucharest and Basel 
Freight Bucharest to Basel 

Other expenses, customs clearance, etc 


Receipt of the sum of $522 was acknowledged by Berthold Jacoby, 
Hamburg, May 3, 1933, on subvoucher 11, whereon the charge is 
itemized as follows: 


Re: The removal of your household effects from Bucharest to Basel, two 
railway cars (5,920 kos.—13,060 lbs.) 
Packing in Bucharest and unpacking in Basel______--_-__- 
Carting in Bucharest and Basel 
Freight from Bucharest to Basel___._.___________~ 
Any other expenses not included in the above, f.i. 


toms clearance, a.8.0___- Eo 


In support of the item of freight two bills of lading are submitted 
showing payment in Swiss francs 602.15 and 602.05, respectively. 
There are submitted also two receipts of the contractor’s agents, one 
dated Bucharest March 16, 1933, for lei 58,625 representing the equiv- 
alent of $350 “in part payment of the charge for the transportation 
of Consul Donegan’s furniture and household effects from Bucharest, 
Rumania, to Basel, Switzerland,” and another dated Basel May 3 
1933, for the sum of $172 “to cover balance payment of the chaes 
for the transportation of Consul Donegan’s furniture and household 
effects.” 

The act of July 1, 1932, 47 Stat. 479, making appropriation for 
“Transportation of Foreign Service officers, 1933,” provides— 

To pay the traveling expenses of diplomatic, consular, and Foreign Service 
eflicers, * * * and the itemized and verified statements of the actual and 
necessary expenses of transportation and subsistence, under such regulations 


us the Secretary of State may prescribe, of their families and effects, in going 
to and returning from their posts * * *, 


It will be noted that payment is authorized only for actual and 
necessary expenses when supported by itemized and verified state- 
ments and there is no authority in the statute for an officer to enter 
into a contract with some agency other than the carrier for the ship- 
ment of his effects upon the basis of the estimated cost of the ship- 
ment. It has been held that the proper procedure in such cases is 
for the officer himself to pay the actual and necessary expenses of 





DECISIONS OF THE COMPTROLLER GENERAL 


the shipment to the persons or firms rendering the service and to 
claim reimbursement upon properly supported vouchers. See deci- 
sion of May 24, 1932, A-41955. 

There has been submitted no itemization or verification of the 
amounts paid to the agents of the contractor other than the freight 
charge of Swiss francs 1,204.20 which at the rate of 5.19 equals $232 
rather than the estimated cost of $260. There exists, therefore, no 
authority for reimbursement from public funds of any sum in excess 
of the cost of freight as evidenced by the bills of lading submitted. 

Accordingly, credit is allowed for $232, and in addition to the 
sum of $28 heretofore disallowed there is an addition disallowance 
of $262 making the total amount for deposit in the Treasury of the 
United States $290. 


(A-57224) 


POSTAL SERVICE—PROMOTIONS—CLERKS AT DIVISION HEAD- 
QUARTERS OF POST OFFICE INSPECTORS 


In determining “35 percent of the force” of clerks at division headquarters of 
post-office inspectors who may be udvanced to grade 6 under the terms of 
section 2 of the act of February 28,:1925, 43 Stat. 1055, the term “ force” 
has relation only to clerks who are within the six grades and does not 
include chief clerks. 


Comptroller General McCarl to the Postmaster General, September 17, 1934: 
There has been received your letter of August 15, 1934, as follows: 


Section 2 of the act of February 28, 1925, contains provisions for the classi- 
fication of clerks at division headquarters of post-office inspeetors and provides, 
among other things: 

“That clerks at division headquarters shall be promoted successively to 
grade 5 at the beginning of the quarter following a year’s sutisfactory service 
in the next lower grade and not to exceed 35 percent of the force to grade 6 
for meritorious service after not less than 1 year’s service in grade 5.” 

The act approved March 15, 1934, making appropriations for the Treasury 
and Post Office Departments for the fiscal year ending June 30, 1935, contains 
the following item: 

“For compensation of 130 clerks at division headquarters, $291,420." 

The 130 clerks mentioned include 15 chief cierks. 

In determining the number of clerks who may be advanced to grade 6, will 
it be proper for the Department t° consider “the force” to.be the 18U clerks 
authorized by the appropriation act or the 115 clerks below the rank of chief 
clerk? 


In addition to the portion quoted in your letter, section 2 of the 
act of February 28, 1925, 43 Stat. 1055, provides in part as follows: 


That clerks at division headquarters of post-office inspectors shall be divided 
into six grades, as follows: 

Grade 1, salary, $1,900; grade 2, salary, $2,000; grade 3, salary $2,150: 
grade 4, salary, $2,300; grade 5, salary, $2,450; grade 6, salary, $2,600; am! 
there shall be one chief clerk at each division headquarters at « salary of 
$3,000; Provided, That in the readjustment of grades for clerks at division 
headquarters to conform to the grades herein provided, clerks who are now in 
present grade 1 shall be included in grade 1; clerks who are now in present 
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grade 2 shall be included in grade 2; clerks who are now in present grade 3 
shall be included in grade 3; clerks who are now in present grade 4 shall be 
included in grade 4; clerks who are now in present grade 5 shall be included 
in grade 5; and clerks who are now in present grade 6, shall be included in 
gradeG6. * * ® 


It will be noted that clerks and chief clerks are provided for sep- 
arately, as are inspectors. It is understood that only the clerks, and 
not the chief clerks, are within the automatic salary grades. While 
the term “ force” in its broad sense might be regarded as including 
every officer and employee of the organization, including clerks, chief 
clerks, inspectors, messengers, etc., in this instance the word in the 
statute has relation only to clerks who are within the six grades. 
The question is answered accordingly. 


(A-57587) 


OFFICERS AND EMPLOYEES HOLDING STATE OFFICE—RETIRED 
COAST GUARD OFFICER 


The Executive order of January 17, 1873, prohibiting persons holding Federal! 
civil oflice from accepting any State, Territorial, or municipal office, does 
not prohibit a retired Coast Guard oflicer who is not holding a Federal 
civil office from accepting a State office. 








Comptroller General McCarl to the Secretary of the Treasury, September 17, 
1934: 


There has been received your letter of recent date as follows: 


The Department is in receipt of a telegram from District Commander George 
W. Bowley, U. S. Coast Guard, retired, of Provincetown, Mass., quoted herein 
as follows: 

“ Request decision as to whether my retired status in Coast Guard would 
be affected if I was elected Representative in the Massachusetts Legislature 
for period of 2 years and took seat; if so, how.” 

District Commander George W. Bowley was placed on the retired list of 
commissioned officers of the Coast Guard with the rank of lieutenant com- 
mander on August 13, 1923, by order of the President of the United States 
under the provisions of section 6 of the act approved April 12, 1902, as ex- 
tended by section 3 of the act of January 28, 1915, by reason of the fact that 
a Coast Guard retiring board found him physically incapacitated for active 
duty. District Commander Bowley was retired after having completed over 
32 years’ service in the former Life Saving Service and Coast Guard. He is, 
therefore, entitled to retired pay of three-fourths of the active-duty rate of a 
lieutenant commander with over 30 years’ service in the fifth pay period and 
as being paid retired pay in the amount of $328.13 per month, less a deduction 
of $16.41 under the provisions of the act of March 28, 1934. 

After several communications between Coast Guard Headquarters and Dis- 
trict Commander Bowley, retired, the matter was brought to the attention of 
the Department and on August 31, 1934, he was advised that the Department 
considered that Executive Order No. 9 of January 17, 1873, might affect his 
retired status and cause his retired pay to cease from the date of acceptance 
of a State office. This matter is, therefore, referred to you with the request 
that you advise the Department as to whether or not the retired pay of Dis- 
rict Commander Bowley would be affected by him occupancy of a seat in 
the Massachusetts Legislature if he is elected. 














The Executive order of January 17, 1873, provides: 


* * * from and after the 4th day of March, A. D. 1873 (except as herein 
specified), persons holding any Federal civil office by appointment under the 
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Constitution and laws of the United States will be expected, while holding such 
office, not to accept or hold any office under any State or Territorial govern- 
ment, or under the charter or ordinances of any municipal corporation; and, 
further, that the acceptance or continued holding of any such State, Territorial, 
or municipal office, whether elective or by appointment, by any person holding 
civil office as aforesaid under the Government of the United States, other 
than judicial offices under the Constitution of the United States, will be deemed 
a vacation of the Federal office held by such person and will be taken to be 
and will be treated as a resignation by such Federal officer of his commission 
or appointment in the service of the United States. * * * 


The act of January 28, 1915, 38 Stat. 800, combined the Revenue 
Cutter Service and the Life Saving Service to create the Coast 


Guard— 


* * * which shall constitute a part of the military forces of the United 
States and which shall operate under the Treasury Department in time of 
peace and operate as a part of the Navy, subject to the orders of the Secretary 
of the Navy, in time of war or when the President shall so direct. * * * 


In Louisville & Nashville R. R. Co. v. the United States, 258 U. S. 
374, the Supreme Court held that members of the Coast Guard were 
not troops of the United States within the meaning of the land- 
grant acts when the Coast Guard operates under and at the expense 
of the Treasury Department, but otherwise the Coast Guard seems to 
be a part of the military forces of the United States, the Supreme 
Court in the cited case remarking: 


Congress further manifested its intention to class the Coast Guard with the 
Army, Navy, and Marine Corps by the provisions of the acts of August 29, 
1916, c. 417, 39 Stat. 556, 600, G01, and c. 418, sec. 1, 39 Stat. 619, 649. 


While it is probable the Executive order did not contemplate the 
inclusion of retired officers or employees of the civil branches of the 
United States, no retirement for such officers or employees, except 
judges, having been provided at that time, in any event, it is applic- 
able only to persons holding Federal civil offices. It is concluded 
that a retired officer of the Coast Guard does not hold a Federal civil 
office within the meaning of the Executive order, and this office knows 
of no objection to a retired officer of the Coast Guard accepting and 
holding a State office. 


(A-53796) 


PERSONAL SERVICES—-NOTARIES PUBLIC—STENOGRAPHIC 
REPORTING 


A single service rendered by a notary public in taking a deposition may not be 
puid for twice, but there is no objection to payment for each separate and 
distinct service rendered; that is, a notary public may be paid a fee for 
administering the oath to a deposition and a separate and additional fee 
for reducing the deposition to writing, but where the State law provides 
a fee, inclusive of the oath and the drawing of the deposition, no additional 
payment may be made for stenographic services in reducing such (leposition 
to writing. (Modified by 14 Comp, Gen, 642 and 731.) 


Comptroller General McCarl to the Attorney General, September 18, 1934: 
There has been received your letter of July 21, 1934, as follows: 


The decision of June 4, 1934, of the United States Supreme Court in the 
cases of Lynch v. United States and Wilner v. United States, nos. 855 and 861, 





232 DECISIONS OF THE COMPTROLLER GENERAL 


has opened the way to war-risk insurance suits against the United States in 
the estimated number of 15,000 in addition to the thousands of pending cases. 
The Government’s defense of these cases is based to a large extent upon 
depositions of witnesses, which are taken, many times, in lieu of incurring the 
expense of producing the witnesses in court. Your office has previously been 
informed of the Department’s practice with reference to allowance of fees in 
this connection, but, for convenience, a restatement seems desirable. For 
many years notaries public, before whom the vast majority of depositions 
have been taken, have been allowed the fees prescribed by their State statutes 
for notarial services, or, if there were none, reasonable compensation for the 
services performed was paid. When «a stenographer was employed either by 
the notary or the district attorney for the purpose of taking the deposition 
stenographically, reasonable compensation for stenographic service has also 
been allowed in addition to notarial charges. It followed that, where the one 
person did both the stenographic and the notarial work, he was as much en- 
titled to compensation in both capacities, as where the work was divided be 
tween two individuals, and compensation was allowed the one individual in 
both capacities, 

Our practice with respect to allowance of State fees to notaries public for 
services in taking depositions has been approved by the accouuting officers of 
the Government. Lately, however, questions have arisen respecting the practice 
of paying for stenographic services, the principal objection, and the one most 
likely to interfere with the orderly taking of depositions, being based upon 
the decision of May 7, 1934, A-53796. This decision is construed by the Depart- 
ment as meaning that where x specific statute in terms requires a notary 
public or other officer to reduce a deposition to writing for the prescribed 
fee, allowance of additional compensation for stenographic service would be 
a duplication of charges and is not authorized. Conceding the correctness of 
the decision as applied to the facts in the particular case then under con- 
sideration, the Department is of the opinion that the Audit Division, General 
Accounting Office, is misconstruing the decision when it disallows all charges 
for stenographic services in every instance, irrespective of the statute, where 
the notary performs both notarial and stenographic work and makes charges 
in both capacities. The entire matter can be clarified by consideration of 
the different types of statutes on the subject of compensation of notaries 
public. In addition to the California type, the subject of the decision, which 
requires reduction of the deposition to writing for the prescribed fee, the 
statutes of the other States fall into the following general classes, some of 
which are uncertain as to their meaning with respect to reducing depositions 
to writing: 

1.“* * * the commissioner is entitled to 20¢ for every 100 words, not 
including the caption, certificate, or exhibits, $1.50 for each day he is neces- 
sarily engaged, and 5¢ for each mile necessarily traveled by him in the taking 
of such testimony: * * *” See, 7761, Ala. Code, 1925. 

2, “ The fees of the commissioner shall be the same as those allowed clerks 
of the circuit court for administering oaths and copying any paper, and $2 for 
each witness examined: Provided, however, they shall not receive less than 
$5 for euch witness examined. * * *” Sec, 4421, Comp. Gen. Laws. Fla 
1927. (See also Ky. statutes.) 

8. “The fees allowed an officer for taking depositions shall be $2.00 for 
each deposition * * *” Sec. 4585, Ark. Dig. of Stat., 1921. 

4.“* * * the said commissioner shall receive * * * For the examina. 
tion of each witness, $2.00; for certifying and returning the testimony taker 
before him for the plaintiff or defendant, in each case, 50¢ * * *” Sec 
5916, Ga. Code, 1926. 

5. “* * * the officer taking such deposition shall charge and collect a 
fee of $5.00, and when such deposition exceed 25 folios of 100 words each, 
written or transcribed in the taking thereof, then he shall charge and collect 
a further fee of 20¢ for each such folio, in excess of 25 folios, in addition 
thereto, including the certificate and seal and such fees shall be taxed as part 
of the costs in the action.” Idaho Code Anno, 1932, 16-901. (See also Mich, 
statutes.) 

6.“* * * For writing original acts of any kind, including recording the 
same, per 100 words, 20¢ * * *.” Sec. 5183, Marr’s Anno. R. 8. of La. 1915. 

7. “For any affidavit or paper for which provision is not made herein, 20¢ 
per folio, and 6¢ per folio for copies * * *. For other services, the fees of 
other officers for like services.” Sec. 7001, Minn, Stat. 1927, 
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£,.%8-.4 For writing or copying the depositions, if required to do so, 


for each hundred words, $.10”. Sec. 1796, Miss. Code Anno. 1930. (See also 
Mo. statutes.) 

9. “* * * for examination of witnesses, 30¢ per folio; for each copy of 
testimony, 10¢ per folio; * * *” Ch. 214, p. 412, 1920, New Jersey Laws. 

10.“* * * tuking depositions (first page folio cap) $1.00; each additional 
page, 75¢."” Ch. 134, Laws 1923, Pennsylvania. 

11.“* * * for each deposition taken, $1.00. For any other services legally 
performed by him, the same fees allowed other officers for like services.” Sec. 
10715, Michie’s Tennessee Code, 1932. (See also Hawaii statutes.) , 

12.“* * * for taking a deposition, including caption and certificate, 
34¢ * * *.” Sec. 7432, Gen. Laws Vermont, 1917, 

13. “* * * for taking and certifying affidavits or depositions of witnesses, 
where done in an hour, 75¢; if not done in an hour, for any additional time, at 
the rate per hour, 75¢. For other services a notary shall have the same fees 
as the clerk of a circuit or city court for like services.” Sec. 3480, Va. Code, 
1980. (See also W. Va. statutes.) 

14. A number of State statutes employ the words “for taking depositions” 
(or equivalents) followed by a rate per folio, as “10¢ per folio”. (Ariz., Colo., 
D. C., Ill, Ind., Iowa, Kan., Nebr., N. C., N. D., Ohio, Okla., Ore., S. D., Tex., 
Wyo.) 

15. In addition to California, the States of Montana, Nevada, Utah, Washing- 
ton, and Wisconsin require the notary to “draw” the deposition for the fee 
prescribed, while the State of New Mexico employs the words “ For transcribing 
or reducing to writing testimony, per folio * * *.” 

16. The statutes of Connecticut, Delaware, Maine, Maryland, Massachusetts, 
and New York contain no specific fees for notaries public covering services of 
this character. 

The Department expects to pay the fees and other expenses necessarily 
incurred under the practice prevailing in the locality where the deposition 
is taken, but, until differently advised, will handle the charges arising under 
the foregoing groups of statutes as follows: 

A. The Department will construe the statutes in paragraphs 1, 5, 6, 8, and 15 
along the lines of your decision of May 7, 1934, i. e., that the statutes require 
reduction to writing for not more than the fees therein prescribed. If any 
stenographic expense is incurred, it must be at the notary’s expense. 

B. The Department will construe the statutes in paragraphs 2, 3, 4, 10, 11, 
12, and 13 as fixing the fee of the official for attendance, and will allow 
additional compensation, if claimed, for services in reducing depositions to 
writing, whether done by him or someone else. 

C. The Department will construe the statutes in paragraphs 7 and 14 as 
fixing compensation on a folio basis for attendance in “taking” a deposition, 
and will allow the officer additional compensation for reducing depositions 
to writing if claim is made therefor. If done by another person, the charge 
for stenographic service will be paid direct, or to the officer if receipt is 
furnished. 

D. The Department will construe the statute in paragraph 9 as fixing the 
fee of the notary for attendance on the basis of 30¢ per folio, and will allow 
an additional 10¢ per folio for the original deposition and a like amount for 
copy, either to the notary or to a stenographer, as the case may be. 

E. The Department will allow charges for stenographic services if claimed 
by a notary in one of the States covered by paragraph 16, either as personal 
compensation for the notary, or as a reimbursable expense; or will pay them 
direct to the individual stenographer. 

Will credit be allowed for charges based on the foregoing in the accounts 
of the United States marshals? 

If in any case your answer is in the negative, will you kindly indicate spe- 
cifically what compensation will be allowed the notary for stenographic (as 
distinguished from notarial) services personally performed by him? I assume 
that if your objection is wholly upon the ground of duplication of charges, you 
will indicate what will be allowed if the stenographie work is performed by 
someone under the supervision of the notary. Your decision of Oct. 23, 
1933, A-51368, held that the compensation of a notary for stenographic work 
“rendered by such officers personally in transcribing depositions” was subject 
to applicable Economy Act reductions, and your decisions of August 28, 1933, 
A-50459 and April 23, 1984, A-50459, relative to compensation deductions in 
cases where the stenographer is employed by the notary public and the district 





234 DECISIONS OF THE COMPTROLLER GENERAL 


attorney, respectively, clearly imply that the compensation is allowable in 
some amount. 


In this connection I am obliged to point out that direct settlement by the 
General Accounting Office will not meet the situation confronting our attorneys 
as they must know definitely what compensation can be offered notaries and 
stenographers in order to secure their services, as, naturally, settlement later 
for a speculative amount will be no inducement to accept the work. 

Cases are being prepared now, during court vacations, for presentation dur- 
ing the fall and winter terms, and your early reply is requested and will be 


appreciated, 

In the decision of May 7, 1934, A-53796, it was held that identical 
services could not be paid for twice. There was no intention therein 
to prohibit payment for each separate and distinct service which 
might be rendered by or through a notary public. That is to say, 
it is proper to pay a notary public for administering the oath to a 
deposition and a separate and additional fee for reducing the deposi- 
tion to writing, but where the State laws provide a fee inclusive of 
the oath and the drawing of the affidavit, no additional payment 
may be made for stenographic services. The interpretation of the 
various State laws as proposed in paragraphs A, B, and E of your 
submission, with the exception of item 11 in paragraph B involving 
the Tennessee code, appears proper. The interpretation in para- 
graphs C and D would be proper provided no other provision is 
made for payment to the notary public for administering the oaths. 
A separate provision for a fee for administering an oath would indi- 
cate that the fees otherwise specified were for reducing the testi- 
mony to writing, in which event an additional charge for steno- 
graphic services would not be authorized. 

Eight vouchers covering such services, submitted to this office for 
preaudit, will be considered herein by way of illustration. 

Voucher in favor of Edward T. Chesnut of Minneapolis, Minn., 
for taking deposition of Dr. George E. Runnerstrom in the case of 
Leonard G. Howe v. United States, claims the following fees: 


60 folios at 20¢ per folio for original and 6¢ per folio for copy___..--- $15. 
Stenographer’s services employed by notary 


The aggregate of $27.87 has been reduced administratively by the 
folio charge for copy, making a net amount of $24.27. In connec- 
tion with this claim it is noted that the extract quoted in your sub- 
mission from the Minnesota statute was not complete. Section 7001 
provides: 


4. For any affidavit or paper for which provision is not made herein, twenty 
cents per folio, and six cents per folio for copies. 

5. For each oath administered, twenty-five cents. 

It must be concluded, therefore, that the rate per folio is for 
reducing the testimony to writing in addition to which the notary 
public is entitled to the fee for administering an oath. Upon this 
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basis, the claimant is entitled to payment for 60 folios at 20 cents per 
folio and 25 cents for administering the oath, with 27 cents for 
postage, or a total of $12.52, it being assumed that the copy at 6 
cents per folio was not furnished. The voucher will be certified in 
accordance with the foregoing. 

Voucher in favor of Paul Lehnardt, Jr., Los Angeles, Calif., 
claims a total of $197.32 for taking three depositions in the case of 
Roberts v. United States. This charge is composed of a charge of: 


ee Se ee i NS Stelter cnccicecncanctgnnaswnesbee $132. 30 
Carbon of folios at 10 cents per folio 
Administering three oaths at 50 cents each 
Three certificates, $1 each 
Reporter service one per diem 
Postage 
As the fee under section 798 of the California code for “ drawing ” 
an affidavit covers all services in reducing it to writing, the addi- 
tional per diem charge for stenographic service is not authorized. 
The voucher will be certified for payment for not exceeding $184.82. 
Voucher in favor of Bessie Dunn, McGehee, Ark., for taking 
depositions of Guy R. Lacy in the case of Herman G. Belser v. The 
United States, claims fees as follows: 


Notary fee 
4 folios at 40¢ per folio 


claimed to be in accordance with section 4585, Crawford & Moses 
Digest of the Arkansas State laws. Said section of the Arkansas 
Digest provides a fee of $2 for officers taking depositions. Section 
4597 of the code prescribing fees for notaries public authorizes a fee 
of 50 cents for acknowledgments which would indicate that the $2 
fee covers all services when the officer taking the deposition reduces 
it to writing. This voucher wiu be certified for $2. 

Voucher in favor of Mrs. Grace Bohannon, notary public, of Nash- 
ville, Tenn., for taking two depositions in the case of Marvin W. 
Hutch v. United States, and itemized as follows: 


Notary fee for deposition of two witnesses at $1 each 

Time consumed in taking shorthand, 1 hr. @ $2.50__--__-_____--____-____ 

8 pages of transcript @ 40¢ a page : 

or a total of $7.70, from which 10 percent has been deducted under 
the economy act, making a net claim of $7.13. Chapter 8 of the 
Tennessee code prescribing the fees of notaries public provides a fee 
of $1 for each deposition taken. No additional fees are authorized 
for reducing the deposition to writing. It is true that the code 
also provides generally that fees for any other services iegaily per- 
formed by a notary public shall be the same as fees allowed other 
officers for like services, but in chapter 5, relating particularly to 
the taking of depositions, it is provided that the party calling a 
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stenographer shall be liable for his compensation. No separate 
stenographer was called for in this case, stenographic services being 
rendered by the notary public. The $1 fee for taking depositions 
apparently covers reducing the depositions to writing as well as 
the fee for swearing the witness. Accordingly, this voucher will be 
certified for $2. Since services were rendered after April 1, 1933, 
no percentage reduction is required. See A-53796 of May 7, 1934. 
Voucher in favor of Miss Dorothy Bernard, Cincinnati, Ohio, 
for taking and transcribing two depositions in the case of Thomas 
W. Cable v. United States, and itemized as follows: 
Attendance % day 


Transcript 26 folios @ 25¢ per folio 
Less 10% economy act 


Swearing two witnesses at 10¢ each 


The claimant is described as a shorthand reporter but as she charges 
for swearing witnesses, presumably she is, also, a notary public. 
Notaries public are permitted by the Ohio code to charge the same 
fees as are charged by justices of the peace and the code provides 
fees for justices of the peace “taking depositions and certifying to 
same, 25 cents per hundred words; swearing witnesses, each, 10 cents.” 
Accordingly, the most that could be allowed in this case is for the 


charges of transcript: at 25 cents’ per folio, $6.50, and for swearitig 
two witnesses, 20 cents, or a total of $6.70. No economy act deduc- 
tions are required as this service was rendered after April 1, 1933. 

Voucher in favor of Anna Hand, shorthand reporter, Denver, 
Colo., for taking deposition in the case of C. WH. Winerich, Guardian 
of J. 8. Sheffield v. United States, itemized as— 


For taking deposition 
21 folios transcript 
Postage 


This has a footnote to the effect that it was taken in accordance with 
section 7868 of the Compiled Laws of Colorado in re fees of notaries 
and section 5703 in re shorthand reporters, and that as the deposition 
was short the claimant had charged no notarial fees. Section 5703 of 
the Compiled Laws of Colorado prescribes the compensation of stenc- 
graphic reporters before courts of record and has no application to 
the taking of depositions by notaries public. Section 7868 of the 
Compiled Laws prescribes the fee of notaries public, and, among 
others, “ for taking depositions per folio of one hundred words 15 
cents; for swearing any person to an affidavit, with certificate and 
seal, 25 cents.” The fees computed in accordance with the foregoing 
would be 21 folios at 15 cents, $3.15; swearing one person, 25 cents; 
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postage, 30 cents; or a total of $3.70. The voucher will be certified 
accordingly. 

Voucher in favor of Louise D. Erb, court reporter, for services in 
taking depositions in the case of Ralph W. Robinson v. United States, 
charging as follows: 

May 15, 2 hours at $3 per hour 


May 16, 144 hours at $3 per hour 
Transcript, 33 pages at 50¢ 


at ecb chs cane pe ets hss SEL ese ieee 27. 00 


from. which there has been administratively deducted 10 percent 
under the Economy Act, making a net amount of $24.30. No notarial 
charge is made in this case and the claimant certifies that she is a 
court reporter and that the charges are the usual and customary 
charges. As the claim is for stenographic services only, it will be 
certified for payment as administratively approved. There is, how- 
ever, for administrative consideration the fact that the fees for 
notaries public in taking depositions in Illinois, see section 42, chap- 
ter 53, of the Illinois Revised Statutes, would doubtless be consider- 
ably less as the notary public is entitled to a charge not exceeding 15 
cents per 100 words and 25 cents for administering the oath. 
Voucher in favor of J. I. Nichols, San Antonio, Tex., for services 
as reporter and notary public for taking a deposition in the case. of 
Hamby J. Cheeh v. United States, and itemized as follows: 
One-half day at $10 a day, less 10% under Economy Act 


Transcript 5,500 words at 15 cents per folio 
I I iia csiecrcstenttineeit Aichi eommmaenaonn npr ec cpa tenn ae api 


13. 25 


Article 3945, title 61, of the Texas statutes prescribed the fees for 
notaries public as follows: 


Swearing a witness to depositions, making certificate therefor with seal, 
and all other business connected with such deposition 


Fhe fees allowable in this case computed: pursuant to the foregoing 
statute would be as follows: 


5,500 words at 15¢ per folio 
Swearing witness 


As these services were rendered after April 1, 1933, no percentage 
reduction under the Economy Act is required. 

The above vouchers will be certified in accordance with the fore- 
going and returned through the usual channels. 
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(A-54494) 


TRANSPORTATION—PRIVATE MOUNTS WITH ATTENDANT—EXCESS 


Where on change of station an officer’s private mounts, one authorized and one 
excess, accompanied by an attendant, are transported pursuant to Govern- 
ment bill of lading, the officer is chargeable with one-half of the total 
transportation cost, including that of the attendant, and the fact that the 
attendant may have been under orders for transfer as an enlisted man has 
no bearing upon the charges required to be borne by the officer. 

Decision by Comptroller General McCarl, September 18, 1934: 

There is for consideration the matter of the excess costs of trans- 
portation collectible from Robert C. Aloe, second lieutenant, In- 
fantry, by reason of the transportation of an excess mount with an 
authorized mount on a Government bill of lading from Russell, 
Wyo., to San Francisco, Calif., in May 1933. 

The officer was transferred under the provisions of paragraph Le, 
Army Regulations 605-180, and pursuant to paragraph 2, Special 
Orders No. 39, War Department, February 16, 1933, as aide-de-camp 
to Brig. Gen. Frank S. Cocheu from Fort Francis E. Warren, Wyo., 
to the Philippine Islands. The orders directed travel to San Fran- 
cisco, Calif., for sailing from that port on transport scheduled to 
leave about June 2, 1933. The officer’s household goods, professional 
books, and two private mounts were transported to San Francisco 
pursuant to bill of lading WQ-497744, May 1, 1933. 

Under the statutes and regulations the officer was entitled to trans- 
portation of one private mount “together with an attendant, when 
necessary ”, at Government expense. The regulations provided fur- 
ther, pursuant to statute, that private mounts of officers in excess of 
the authorized number of mounts might be shipped on the same bill 
of lading with the authorized mounts, the excess cost thereof to be 
collected by the finance officer. It appears that the cost of the 
transportation of the two horses was $165.60 and the fare of the 
attendant $17, making a total of $182.60. The officer was requested 
to reimburse the Government for one-half of such total cost, or 
$91.30. Contending, however, that he is not properly chargeable 
with any part of the fare for the transportation of the attendant, 
Lieutenant Aloe has remitted only $82.80, one-half of the freight 
charges on the horses, and decision has been requested of this office 
as to his contention concerning the matter of the fare of the 
attendant. 

The question presented in this case is essentially the same as that 
considered in decision A-40853 of April 4, 1932, to Major J. B. 
Harper, F. D., United States Army, and the principle applied in 
that case, charging the officer with the proportionate part of the 
attendant’s fare, is equally applicable to the instant case. It is 
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urged, however, with respect to the attendant accompanying the 
horse owned by Lieutenant Aloe that orders for the transfer of the 
attendant to the Philippine Department had been approved before 
the travel was performed and that accordingly the officer owning 
the mounts may not be charged with any part of the fare of the 
attendant for the reason that “the expense for transportation of 
the attendant is an expense incident to transfer to new station and 
therefore should not be assessed.against the owner of the mount.” 
In this connection there has been submitted a copy of a communica- 
tion dated February 25, 1933, from Brigadier General Cocheu to the 
Commanding General, Second Division, Fort Sam Houston, Tex., 
reading in part: 

1. Request that Pvt. 1cl. Edgar L. Ogle, 6372267, Hq. Co., 4th Brigade, be 
transferred to the Philippine Department. 


2. If this request is granted, Pvt. 1cl. Ogle will be detailed to accompany 
the private mounts of my aide, 2d Lt. Robert C. Aloe, to San Francisco. 


+ ” * + * + & 


4. Pvt. Icl. Ogle has stated that he desires this transfer. 


The request so made was approved by the Commanding General 


in an endorsement of March 3, 1933, to The Adjutant General, and 
The Adjutant General by endorsement of March 9, 1933, to the 


Commanding General, Eighth Corps Area, approved the request as 
follows: 


Approved in the grade of private. Issue orders. QM 1600 A 211-3. 


Assuming that the transfer of Private First Class Ogle from Fort 
Francis E. Warren to the Philippine Department was necessary 
in the public service, his assignment to the duty of attendant for 
the horses here concerned was but good administration, and any 
benefits arising therefrom must be regarded as properly accruing 
to the United States and not to the private benefit of the officer 
whose mounts were transported on Government bill of lading. In- 
sofar as the transportation of the mounts is concerned the fare of 
the attendant is properly to be regarded as incident to the transpor- 
tation of the mounts and to he apportioned on the basis of the excess 
mounts to authorized mounts. Accordingly, the officer should be re- 
quested to deposit the additional sum of $8.50. 


(A-56786) 
CLASSIFICATION—REALLOCATION OF POSITIONS SINCE JUNE 30, 1932 


The statute prohibiting the use of appropriated funds for increase in com- 
pensation resulting from the allocation or reallocation of a position is 
applicable if the duties actually being performed June 30, 1932, constituted 
the basis of either an original allocation of a reallocation by the Personnel 
Clessification Board or the Civil Service Commission subsequent to June 
30, 1932. 
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The fact that failure to. secure Presidential approval for an administrative 
promvetion from one grade to another was an oversight does not validate 
the unlawful increase in compensation prohibited by statute as an admin- 
istrative promotion, nor does Presidential authorization for an employee 
to occupy one position validate an administrative promotion previously 
made without Presidential approval to another position. 

Decision of Comptroller General McCarl, September 18, 1934: 

Review has been requested of the action taken May 12, 1934, dis- 
allowing credit for $10.18 paid on voucher no, 29089 of the August 1 
to 15, 1933, accounts of J. L. Summers, disbursing clerk, Treasury 
Department, to Ethel G. Lipphard, an employee of the Bureau of 
Internal Revenue, CAF no. 3, compensation at $1,980 per annum, 
for the period July 16 to 31, 1933, in excess of the compensation at 
the rate of $1,680 per annum, the salary rate in grade CAF no. 3 
which the employee was receiving on June 30, 1932. 

The record discloses that on June 30, 1932, this employee was in 
grade CAF no. 3, secretary to attorney, receiving $1,680 per annum, 
the second salary rate of her grade: that on July 19, 1932, a job 
classification sheet for appellate clerk was submitted to the Per- 
sonnel Classification Board which was allocated in grade CAF no. 5 
with a minimum salary rate of $2,000 per annum, at which rate she 
was paid until December 16, 1932, when she was reassigned, pur- 
suant to Presidential authorization, to an additional position in 
grade CAF no. 3 and paid the maximum salary rate of that grade, 
$1.980 per annum, her position in grade CAF no. 5 having been 
transferred to the Department of Justice; and that she is now re- 
ceiving the rate of $1,980 per annum. It is understood that the addi- 
tional position in grade CAF no. 3 filled pursuant to Presidential 
authorization is not the same, but similar to the one previously oc- 
cupied by her. 

Regarding the action of the Personnel Classification Board in July 
1932, the Civil Service Commission reported under date of April 16, 
1934, as follows: 

The classification sheet submitted for this employee indicating her reassign- 
ment from a position of secretary to attorney, office of the general counsel, 
gradevOAF-3. to thut of appellate Ge®! was submitted under date of July 19, 
1932, and stated that this employee had entered upon the duties described 
thereon about July 1931. This new position apparently was created in lieu of 


one formerly occupied by Wilford H. Payne, grade P-2, and was certified in 
grade CAF-5 under date of September 27, 1932. 


The administrative office makes the following statement regarding 
the adjustment: 


It had been expected that certain work might, at any time, be transferred to 
the Department of Justice. During the interim, however, it was necessury to 
keep the work moving, although no definite job had been established. Mrs. 
Lipphard, in addition to performing the duties of a CAF-3 stenographer, was 
spending part of her time away from her regular duties, merely helping to keep 
the work current. Due to the long delay in making the expected transfer of the 
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work to the Department of Justice, it was finally decided, on July 19, 1932, to 
create a new position and assign someone to the job permanently. Mrs. Lipp- 
hard was selected because of her familiarity with the duties involved. 

It will, therefore, be seen that the action by the Personnel Classification 
Board in placing this position in CAF-—5 was not a reallocation but an original 
allocation. The employee was assigned to the work from an entirely different 
position in CAF-3. It appears, now, that no justification was obtained for 
this place; this, I am sure, was due entirely to an oversight, as there wus so 
much confusion and misunderstanding regarding justifications and impound- 
ments at that time. 

Some few months later, however, the work was finally transferred to the 
Department of Justice, and Mrs. Lipphard was reassigned to an additional 
CAF-3 position, which was approved by the President November 30, 1932, 
justification sheet no, 1976, copy attached. 

In decision of July 6, 1933, 13 Comp. Gen. 1, it was held as follows 
(quoting from the syllabus) : 

Section 3 of the Independent Offices Appropriation Act, 1934, dated June 16, 
1933, 48 Stat. 304, requiring the reduction in compensation to the rate received 
June 30, 1932, is applicable to any officer or employee whose position as of June 
80, 1932, has since been reallocated upward by the Personnel Classification 
Board or the Civil Service Commission, either upon the basis of the same classi- 
fication sheet which determined the prior grade, or on the basis of a new 
classification sheet redescribing the duties and responsibilities of the officer or 
employee current as of June 30, 1932. However, the statute does not require 
a reduction in the grade in which the position has been properly allocated. 

In other words, if an employee was actually performing the duties 
of the position on June 30, 1932, it is immaterial whether the action 
of the Personnel Classification Board or the Civil Service Com- 
mission subsequent to that date was an original allocation or a 
reallocation of the position. 

The action in July 1932 promoting this employee from $1,680 per 
annum in grade CAF no. 3, to $2,000 in grade CAF no. 5, was either 
a reallocation within the meaning of section 3 of the act of June 16, 
1933, supra, or an administrative promotion without the approval 
of the President within the meaning of section 202 of the Economy 
Act and section 7 of the act of March 3, 1933, 47 Stat. 1515, either 
one of which was illegal and formed no proper basis for the increase 
in compensation. The fact that a failure to secure Presidential ap- 
proval was an oversight does not validate the unlawful increase in 
compensation, nor does the Presidential authorization dated Novem- 
ber 30, 1932, for this employee to occupy the additional position in 
grade CAF no. 3 validate the increase made to grade CAF no. 5 in 
July 1932. 

Accordingly, there is no alternative on the basis of the facts and 
law but to sustain the audit action disallowing credit in this case and 
to direct similar action for all payments of compensation subsequent 
to July 16, 1932, at least until July 1, 1934, in excess of $1,680 per 
annum, there having been no authority to pay the employee $1,980 
per annum, the maximum of grade CAF no. 3, effective December 16. 


1932, the salary rate of $2,000 per annum paid during the period July 
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16 to December 15, 1932, having been unlawful. Whether the em- 
ployee may be paid at the rate of $1,980 per annum during the cur- 
rent fiscal year will depend on the availability of savings on an 
annual basis in personnel appropriations, the condition of the 
average in the grade, and the efficiency of the employee. 


(A-57514) 
PAY—DIVING DUTY—NAVY ENLISTED MEN 


‘he rule applied to men “ assigned to duty aboard submarines” under the act 
of April 9, 1928, 45 Stat. 412, authorizing additional pay for submarine 
duty and diving duty applies to men “assigned to the duty of diving” 
under the same act. When an enlisted man assigned to diving duty is 
sent to a hospital for treatment and is returned to the same diving duty 
within 30 days he is entitled to diving pay for the period while in the 
hospital; but if not returned to duty within 30 days he is not entitled to 
additional pay for diving for the period he is in the hospital. 


Comptroller General McCarl to Lt. E. H. Bradley, United States Navy, Sep- 
tember 21, 1934: 


By direction of the Secretary of the Navy in second endorsement 
of August 31, 1934, there has been received your request for de- 
cision as to the right of Harry Wilbur Ross, T. M. 3c, United States 
Navy, to diving pay for period December 25, 1933 to June 24, 1934, 
in circumstances as follows: 

Ross was designated diver first class on June 25, 1931, and while 
on duty on the U.S. S. Widgeon, July 1 to November 17, 1933, per- 
formed dives to depth of not less than 150 feet for the purpose of 
retaining his qualification as diver first class on the following 
days: 

July 6, August 29, October 9, and. November 11, 1933. 

On November 17, 1933, he was transferred from the U.S. S. Wid- 
geon to the Naval Hospital, Pearl Harbor, T. H:, and was returned 
to the U. S. S. Widgeon on June 6, 1934. Under date of June 14, 
1934, the commanding officer of the U. S. S. Widgeon certified that 
the detail involving diving and assignment to duty aboard the 
U.S. S. Widgeon was not terminated while Ross was in the hospital 
for treatment and directed the disbursing officer to credit Ross with 
diving pay at the rate of $15 per month from December 25, 1933, 
until further orders. 

The act of April 9, 1928, 45 Stat. 412, provides: 

* * * wan enlisted man of the United States Navy assigned to duty aboard 
a submarine of the Navy, or to the duty of diving, shall, in lieu of the addi- 
tional pay now authorized, receive pays under such regulations as may be 
prescribed by the Secretary of the Navy, at the rate of not less than $5 per 


month, and not exceeding $30 per month, in addition to the pay and allowances 
of his rating and service. * bg 
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Section I-6, Pay Bill Instructions, provides: 


Enlisted men are entitled to extra pay for submarine duty or diving duty 
while on authorized leave. (Comp. Gen. May 16, 1928.) 

The right to additional pay for diving duty ceases upon date of detachment 
from ship or station, and such right does not again commence until an enlisted 
man has reported to a new ship or station and has been detailed or assigned 
to the duty of diving. (Comp. Gen. Nov. 13, 1929, art. 2145-1, S. and A. 
Memo.) 

Where an enlisted man assigned to duty aboard a submarine is sent to a 
hospital for treatment, submarine pay will not be credited while in the hospital. 
If he is returned to duty aboard the same submarine within 30 days of his 
transfer therefrom, he will be credited with submarine pay for the period 
while in the hospital. Such credit must be substantiated by certificate from 
the commanding officer that the assignment to duty aboard the submarine was 
not terminated while in the hospital. 


The right to the additional pay is while the man is “ assigned 
* * * to the duty of diving”, and when absent in hospital for 
an extended period it is obvious he is not “ assigned to the duty of 
diving ” or any other duty. The rule applied to men “ assigned to 
duty aboard submarines ” when sent to hospital for treatment is ap- 
plicable to “ men assigned to duty of diving ” under the same statute. 
Ross was in the hospital and was assigned to no duty from November 
18, 1933, to June 5, 1934, inclusive, a period in excess of 30 days. 
He is not therefore entitled to additional pay for diving duty during 
said period. 

You are advised accordingly. 


(A-57228) 


EMPLOYMENT OF STATE OFFICERS IN FEDERAL EMERGENCY 
POSITIONS 


Pursuant to the specific terms of section 2 of the National Industrial Recovery 
Act of June 16, 1933, 48 Stat. 195, a State officer may be employed and paid 
in a Federal emergency office or position, the salary attached to which is 
paid from emergency funds allotted or appropriated under authority of said 
statute. 

A salary rate not specifically fixed in the schedule appearing in Executive 
Order No. 6746, dated June 21, 1934, for a comparable position may be paid 
to emergency personnel only if specifically authorized by the President 
under the authority reserved to him by the Executive order. 


Comptroller General McCarl to the Secretary of Labor, September 22, 1934: 


Consideration has been given your letter of August 13, 1934, as 
follows: 


Mr. William H. Lange is the Director of the New York State Employment 
Service. His basic salary is $6,000 per annum, less such deductions as are 
required under State jaws or regulations for employees within his salary 
grade, and is paid from New York State appropriations. 

Mr. Lange is also State Director of the National Reemployment Service, 
with a salary of $1 a year. The National Reemployment Service is organized 
for the purpose of registering and certifying men for work on Public Works 
Projects, the employees of which are paid from funds allocated by the Special 
Board of Public Works. 


7556°—35——-17 
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On June 30, 1934, the Director of the U.S. Employment Service, who is also 
Director of the National Reemployment Service, recommended to the Secre- 
tary of Labor that Mr. Lange’s salary as State Director of the National 
Reemployment Service be increased from $1 per annum to $600 per annum. 

The reason given in justification of the recommended increase in salary is 
that the application of a recent State tax has reduced the net salary received 
by Mr. Lange by about $500, and it is to make up this reduction that the 
recommendation for an increase in salary as State Director of the National 
Reemployment Service is made. 

After considering the facts recited, will you please advise me whether this 
Department can legally approve the increase recommended? 

It is understood the National Reemployment Service is an admin- 
istrative organization under the United States Employment Service, 
Department of Labor, the expenditures for which, including per- 
sonal services, are paid from emergency funds allotted for that pur- 
pose. There is noted in this connection Executive Order No. 6823, 
dated August 16, 1934, making an allotment for that purpose from 
funds appropriated by the Emergency Appropriation Act of June 
19, 1934, 48 Stat. 1055, providing additional fnnds in the amount 
of $899,675,000 for carrying out the purposes of several emergency 
statutes, including the National Industrial Recovery Act, approved 
June 16, 1933, 48 Stat. 195, providing, in part, as follows: 

Sec. 2. (a) To effectuate the policy of this title, the President is hereby 
authorized to establish such agencies, to accept and utilize such voluntary and 
uncompensated services, to appoint, without regard to the provisions of the 
civil service law, such officers and employees, and to utilize such Federal 
officers and employees, and, with the consent of the State, such State and local 
officers and employees, as he may find necessary, to prescribe their authorities, 
duties, responsibilities, and tenure, and, without regard to the Classification 


Act of 1923, as amended, to fix the compensation of any officers and employees 
so appointed. 


(b) The President may delegate any of his functions and powers under this 
title to such officers, agents, and employees as he may designate or appoint, 
and may establish an industrial planning and research agency to aid in carrying 
out his functions under this title. 

In view of these specific statutory. provisions, it would appear 
that, as the salary is paid from these emergency funds, the appoint- 
ment of the State officer as a Federal officer is authorized notwith- 
standing the provisions of Executive order dated January 17, 1873. 
See 25 Comp. Dec. 234. 

However, as the salary of the Federal office is paid from emer- 
gency funds, the rate is subject to the terms and conditions of Exec- 
utive Order No. 6746, dated June 21, 1934, requiring classification 
of all emergency positions except those specifically exempted by the 
Executive order itself—the exemptions not including those under 
the National Reemployment Service or those occupied by State offi- 
cers—or unless otherwise specifically authorized by the President. 
Said Executive order superseded Executive Order No. 6440, dated 
November 18, 1933. 

The salary rate of $1 per annum for the position in question is 
merely nominal and does not now preclude the proper fixing of the 
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salary rate for the position pursuant to the terms of the Executive 
order notwithstanding there will result an increase in compensation. 
However, the rate of $600 per annum is not one of the rates pre- 
scribed in the Executive order schedule, and, accordingly, may not 
be fixed administratively for the position. Such rate or any other 
rate not specifically fixed in the Executive order schedule for a com- 
parable position may be paid to this or other emergency personnel 
only if specifically authorized by the President. That is to say, 
if the President should conclude that $600 per annum or any other 
rate lower than would ordinarily be fixed on a full-time basis is 
sufficient for a part-time Federal position occupied by a State officer 
who receives a salary from the State, he has reserved to himself the 
authority to fix such lower rate, but it would be only in the event 
the President should specifically act that such rate is authorized to 
be paid. Your question is answered accordingly. 


(A-57339) 
ECONOMY ACT—ADMINISTRATIVE PROMOTION—REALLOCATION 


An employee whose position was reallocated after June 30, 1932, may not be 
given an administrative promotion to the reallocated grade, as such pro- 
motion would be in contravention of section 3 of the act of June 16, 1933, 
48 Stat. 304, as reenacted by section 24 of the act of March 28, 1934. The 
employee may, however, be promoted in the lower grade to such salary rate 
in that grade as may be permissible considering the average of that grade 
and the efficiency of the employee as compared with that of other employees 
in that grade and the availability of savings. 

Comptroller General McCarl to the Secretary of the Navy, September 22, 1934: 


There has been received your letter of August 23, 1934, as follows: 


The Navy Department, under date of August 1, 1931, appointed Mr. Stanley R. 
Fuller to an existing vacant position in grade CAF-1 and at the minimum rate 
of pay of that grade, namely, $1,260 per annum. He entered upon the duties of 
the position on the date of his appointment. 

Mr. Fuller gradually assumed additional duties and on January 30, 1932, his 
duties were the same as he is now performing. Because he did not have a civil- 
service status for appointment higher than grade CAF-1 and due to prevailing 
economic vonditions, report of change in his duties was not made to the Civil 
Service Commission until September 14, 1933. 

The reallocation of his position by the Navy Department to grade CAF-4 was 
approved by the Civil Service Commission under date of October 16, 1933, but he 
has not been given an increase in pay because of the provisions in section 3 of the 
Independent Offices Appropriation Act for the fiscal year 1934, approved June 
16, 1933, prohibiting increases in salary by reason of the reallocation of the 
position of an employee by the Personnel Classification Board or the Civil 
Service Commission. 

It is now desired that Mr. Fuller be given an administrative promotion under 
the provisions of section 24 of the Independent Offices Appropriation Act passed 
March 28, 1934. 

Your decision is requested as to whether or not this employee can now be 
promoted to any salary rate within grade CAF-4 for which he is eligible under 
his efficiency rating and taking into consideration the average provision in the 
salary appropriation acts. If not, can he be promoted to any salary rate within 
grade CAF-1 for which he is eligible under his efficiency rating, taking into 
consideration the average provision in the salary appropriation acts. 
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In view of the average provision in the salary appropriation acts, your de- 
cision is requested as to whether Mr. Fuller should be considered to be in com- 
petition with employees in grade CAF-1 or grade CAF-4. 


Section 3 of the act of June 16, 1933, 48 Stat. 304, provides: 


No part of the appropriations contained in this act or prior appropriation 
acts shall be used to pay any increase in the salary of any officer or employee 
of the United States Government by reason of the reallocation of the position 
of such officer or employee to a higher grade after June 80, 1932, by the Per- 
sonnel Classification Board or the Civil Service Commission, and salaries paid 
accordingly shall be payment in full. 

This provision was reenacted for the fiscal year 1935 by section 24 
of the act of March 28, 1934. As the position in CAF-—4 is the result 
of the reallocation after June 30, 1932, of the position held by the 
employee prior to that date, the statutory prohibition quoted above 
is applicable thereto and may not be avoided by giving an increase 
in the form of an administrative promotion from savings. However, 
as the employee’s compensation is based upon the salary rates in 
CAF-1, it will be proper to promote him to such salary rate within 
the grade CAF-1 as may be permissible considering the average of 
that grade and the availability of savings. A-56775, August 9, 1934, 
14 Comp. Gen. 110. As the increase is confined to rates available 
in CAF-1 his efficiency rating should also be compared with that of 
employees in CAF-1. 


(A-56120) 


CLAIMS—REFUND OF EXCESS PROFITS ON 1918 WOOL CLIP—ACT OF 
APRIL 10, 1928 


Amounts collected from dealers under Government regulations for handling 
wool clip of 1918 and distributed among the growers of such wool may not 
be refunded. Disposition of such claims is not dependent upon the 
legality of the regulations or whether ‘payment was made under protest. 
Such claims do not contain such elements of legal liability or equity as to 
justify reporting them to the Congress for its consideration under the act 
of April 10, 1928, 45 Stat. 413. 


Decision by Comptroller General McCarl, September 25, 1934: 


Louis and Julius Horkheimer who, during the year 1918, were 
copartners in the business of buying and selling wool at Wheeling, 
W. Va., have presented for consideration under the act of April 10, 
1928, 45 Stat. 413, a claim for $43,971.36, with interest. The claim 
is for refund of the amount of two payments made by claimants to 
the Department of Agriculture, one for $38,432.54 made October 9, 
1920, and the other for $5,538.82 made on or about July 19, 1921, 
representing excess gross profits on wool from the 1918 clip. Pay- 
ments were made under Government Regulations for Handling Wool 
Clip of 1918, established by Wool Division, War Industries Board, 
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May 21, 1918, and, claimants allege, were made under protest as 
evidenced by endorsement of the checks as follows: 


Payment in full for all claims for excess profit under War Industries Board 
regulations for 1918 purchase fleece wool with the understanding that there is 
no liability for income tax on this amount and that the regulations are legal. 


Claimants contend that the invalidity of the regulations has been 
fully established by the courts and that such payments were illegal 
and inequitable and should be refunded to them. 

By act approved August 29, 1916, 39 Stat. 649, 650, Congress 
established a Council of National Defense and provided for appoint- 
ment by the President of an Advisory Commission. Its purpose was 
to effect the “coordination of industries and resources for the 
national security and welfare.” Its duties were to investigate, con- 
sider and determine the amounts, location, method, and means of 
production and availability of military supplies and make recom- 
mendations to the President and heads of executive departments, and, 
among other things, “the giving of information to producers and 
manufacturers as to the class of supplies needed by the military and 
other services of the Government, the requirements relating thereto, 
and the creation of relations which will render possible in time of 
need the immediate concentration and utilization of the resources of 
the Nation.” It was empowered to adopt rules and regulations for 
its work and to organize subordinate bodies for its assistance in 
special investigations, either by the employment of experts or the 
creation of committees. 

On April 6, 1917, Congress declared war against Germany, and, 
for the purpose of waging which, all the resources of the country 
and the Government were pledged. 

By act of May 20, 1918, the President, as Commander in Chief of 
the military and naval forces of the Nation, was given broad powers 
and, among others, sections 2 and 5, 40 Stat. 556, 557, provided: 


Sec. 2. That in carrying out the purposes of this act the President is author- 
ized to utilize, coordinate, or consolidate any executive or administrative com- 
missions, bureaus, agencies, offices, or officers now existing by law, to transfer 
any duties or powers from one existing department, commission, bureau, agency, 
office, or officer to another, to transfer the personnel thereof or any part of it 
either by detail or assignment, together with the whole or any part of the 
records and public property belonging thereto. 


* 











* * 





* 











Sec. 5. That should the President, in redistributing the functions among the 
executive agencies as provided in this act, conclude that any bureau should be 
abolished and it or their duties and functions conferred upon some other 
department or bureau or eliminated entirely, he shall report his conclusions 
to Congress with such recommendations as he may deem proper. 


On July 28, 1917, the Council of National Defense, with the 
approval of the President, had organized the War Industries Board 
to furnish needed assistance to the departments engaged in making 
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war purchases. There was created within the War Industries Board 
an agency designated as the Wool Division. On May 21, 1918, the 
Wool Division issued regulations for handling the wool clip of 1918. 

Pursuant to the Reorganization Act of May 20, 1918, supra, the 
President, by Executive order, on May 28, 1918, established the War 
Industries Board as a separate administrative agency to act for him, 
under his direction, and instructed and directed it to assist the sev- 
eral supply departments and anticipate the prospective needs of the 
Government and available supplies therefor as far in advance as 
possible in order that business men might be afforded opportunity 
for planning to meet such needs. 

By section 120 of the act of June 3, 1916, 39 Stat. 166, 213, all 
producers were required to give preference to orders placed by the 
President. Early in 1918 it was anticipated that in order to furnish 
clothing and blankets for the Army and Navy the demand for wool 
would exceed the supply. Under various acts of Congress the 
President, as Commander in Chief of the Army and Navy, had the 
constitutional power to commandeer the entire wool crop of the 
country. Such power could scarcely be questioned. See Mitchell v. 
Harmony, 13 Howard 115, 133; United States v. Russell, 13 Wallace 
623; and Roxford Knitting Mills v. Moore and Tierney, 265 Fed. 
177. The Government, of course, was bound to make just compen- 
sation for all private property so taken. To have commandeered 
the wool from each individual grower would have been a colossal 
undertaking and was objectionable for many reasons. 

For the purpose of determining a working agreement, conferences 
were held between the wool growers and dealers and the Wool Divi- 
sion of the War Industries Board. Prices to be paid for the differ- 
ent grades of scoured wool were determined and the agencies and 
methods for handling were tentatively agreed upon. Of course, 
growers and dealers were represented by spokesmen who had no 
authority to bind them. 

It was agreed that growers could consign their wool to dealers 
who would remit to them exactly what the Government allowed 
and paid for such wool, less freight and interest on advances, or 
they could sell their wool to approved dealers. As an inducement 
to growers to accept the plan, it was agreed that profits of dealers 
would be limited. 

The regulations of May 21, 1918, issued subsequent to such con- 
ferences, among other things, provided: 


Profiteering prohibited. 

As a guard against profiteering, the books of all approved dealers in distrib- 
uting centers shall be at all times open to Government inspection, and if it be 
found that their gross profits, including the aforesaid commission of 4 percent, 
are in excess of 5 percent on the season’s business, then such gross profits 
shall be disposed of as the Government decides. 
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The books of the country dealers shall likewise be open to Government inspec- 
tion. If it be found that their gross profit for the season’s business is in excess 
of 1% cents per pound, then such excess profits shall be disposed of as the 
x7overnment may decide. 


Under these regulations claimants applied for and received a per- 
mit to operate as a central dealer at the distributing center for fleece 
wools, Wheeling, W. Va. Upon receipt of permit, claimants signed 
and returned an agreement to operate as central dealers under such 
regulations and apparently did so operate during the year 1918. 

On December 31, 1918, the President, by Executive order, dis- 
solved the War Industries Board and transferred its functions 
respecting the domestic wool clip of 1918 to the Bureau of Markets, 
Department of Agriculture. Thereafter the Bureau of Markets 
made an audit of the books of claimant and determined that it had 
made a profit in excess of 5 percent on the season’s business. Claim- 
ant paid the Government the amount of profits in excess of that 
allowed by the regulations. It knew that the legality of the regula- 
tions had been questioned by other dealers at that time but paid the 
amount upon demand. 

In the act of July 24, 1919, 41 Stat. 267, an appropriation was 
made as follows: 


To enable the Bureau of Markets to complete the work of the domestic woul 
section of the War Industries Board and to enforce the Government regulations 
for handling the wool clip of 1918 as established by the wool division of said 
Board, pursuant to the Executive order dated December 31, 1918, transferring 
such work to the said Bureau, $35,000. 


In the act of May 31, 1920, 41 Stat. 725, an appropriation was 
made for the same purpose in the same language. In the act of 
March 38, 1921, 41 Stat. 1343, another appropriation was made in the 
same terms with an added provision as follows: 


* * * and to continue, as far as practicable, the distribution among the 
growers of the wool clip of 1918 of all sums heretofore or hereafter collected 
or recovered with or without suit by the Government from all persons, firms, 
or corporations which handled any part of the wool clip of 1918; 

Annual appropriations in the exact or similar language of the 
1921 act have been made by Congress for each succeeding year to and 
including the fiscal year ending June 30, 1934, in progressively de- 
creased amounts. The Congressional Record and committee reports 
disclose that the matter was carefully considered at the time such 
appropriations were made on more occasions than one. The House 
and Senate at times disagreed as to the language to be used in the 
appropriation act and the question was settled by conferees of both 
Houses. 

With the aid of the appropriations aforesaid, the Bureau of Mar- 
kets of the Department of Agriculture has collected from wool deal- 
ers throughout the United States approximately $750,000 which, 
as nearly as possible, has been distributed among the woolgrowers in 
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accordance with the wishes of the Congress as expressed in such acts. 
See in this connection decision of this office of June 8, 1934, A-55903. 
A portion of the collections was made pursuant to judgments of 
United States district courts. In all such cases heard and tried prior 
to the year 1925, the right of the Government to recover was sus- 
tained during which time eight Federal district courts rendered de- 
cisions favorable to the Government. The principal part of the 
money collected was paid voluntarily. The dealers had operated un- 
der a permit issued by the Government. They had agreed to operate 
upon the basis of a commission to be paid by the Government in 
handling all consigned wool and to have their profits limited as to 
wool purchased outright. In order to protect themselves they had 
purchased the wool at slightly less than the value finally determined 
upon Government inspection and grading. When an audit of their 
books disclosed this, there was nothing unconscionable or inequitable 
in requiring the payment of such difference to the Government to be 
disposed of under direction of the Congress. 

Claimants rely upon the cases of United States v. Smith (32 Fed. 
(2d) 901; United States v. Brown (39 Fed. (2d) 851); United 
States v. McFarland (15 Fed. (2d) 823 (certiorari revoked, 275 
U. S. 485)); United States v. Avery (30 Fed. (2d) 728), as con- 
clusively determining the invalidity of the regulations of 1918. The 
cases have been carefully examined. 

In the McFarland case the defendants had not signed the agree- 
ment. The court repeatedly emphasized this and really decided the 
case on that point and then stated that the regulations provided for 
a penalty and would have been unenforceable if the defendants had 
signed them. Since the defendants had not signed the agreement to 
operate under the regulations, it is not understood how the validity 
of the regulations was in issue. Certiorari was revoked when attor- 
neys for the United States agreed that the regulations were invalid. 

In the Avery case, decided in the District Court for the Northern 
District of New York, the court held that the defendants had not 
signed the agreement and followed the rule of the McFarland case, 
and then added that the regulations provided a penalty and were 
invalid. 

In the Smith case, decided in the District Court for the District 
of Massachusetts, the defendants had signed an agreement to operate 
subject to the regulations theretofore or thereafter to be adopted by 
the Board for handling of the 1918 domestic clip. The court held 
that defendants were not bound by the agreement and criticized the 
proposed distribution. The decision was based upon the McFarland 
case as above. 

In the case of United States v. Brown, in the Circuit Court of Ap- 
peals for the First Circuit, April 11, 1930, the court agreed with the 
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conclusions expressed in the McFarland case and held that the regu- 
lations were invalid and that defendants who had signed an agree- 
ment to operate thereunder were not bound. The court criticized 
the proposed distribution so many years after the transaction as 
impracticable and inequitable. 

However, in the case of United States v. Kraus, et al., 33 Fed. 
(2d) 406, Circuit Court of Appeals, Seventh Circuit, June 20, 1929, 
it was held that the defendants by their acceptance of a permit and 
agreeing to operate according to regulations fixing commissions and 
limiting profits became Government agents for that year and were 
bound by the agreement. The opinion cites and approves a num- 
ber of cases in which the right of the Government to recover had 
been upheld. The McFarland case is referred to and differentiated 
from the other cases. 

However, determination of the validity or invalidity of the regula- 
tions of May 21, 1918, covering handling of the wool clip for 1918 
is unnecessary in the disposition of the instant claim. Whether the 
payments were made voluntarily or under protest is not material. 
Favorable recommendation of the claim is sought under the act 
of April 10, 1928, 45 Stat. 413, which provides: 


That when there is filed in the General Accounting Office a claim or demand 
against the United States that may not lawfully be adjusted by the use of 
an appropriation theretofore made, but which claim or demand in the judgment 
of the Comptroller General of the United States contains such elements of legal 
liability or equity as to be deserving of the consideration of the Congress, 
he shall submit the same to the Congress by a special report containing the 
material facts and his recommendation thereon. 


In decision of this office, A-55903, June 8, 1934, it was stated: 


* * * In the conferences between the wool growers and the Wool Divi- 
sion of the War Industries Board, prior to handling of the 1918 clip, it was 
agreed that the profits of approved wool dealers would be limited; the wool 
growers were advised that their interests would be carefully guarded; that 
they could confidently and safely consign their wool to approved dealers, and 
would receive exactly what the Government paid for the wool less fixed com- 
missions ; and if they sold their wool outright the books of all approved dealers 
would be examined by Government inspectors and their gross profits limited 
to 5 percent on the season’s business. The gross profits of country dealers 
would be limited to 14% cents per pound. The regulations for handling the 
wool clip of 1918 contained a provision to that effect. At that time the United 
States was engaged in war; the right of the Government to commandeer the 
wool it needed is admitted. being, of course, bound to make just compensation 
therefor; the wool growers sold their wool upon the representation of the 
Government and with the understanding that they were heing paid prices fixed 
by the Government and that the dealers would be prohibited from profiteering 
at their expense. 


Following the close of the war a plan for collection and distribu- 
tion of excess gross profits from the 1918 wool clip was adopted. 
In annual acts making appropriations for carrying out the plan the 
Congress approved it. 
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Under such circumstances I do not find that the claim or demand 
contains such elements of legal liability or equity as to justify my 
reporting it to the Congress for its consideration. 

This action is not to be considered as a criticism of claimants or 
other dealers who handled wool of the 1918 clip. On the whole, it 
is generally understood that they accomplished their undertaking in 
a patriotic manner and with a small margin of excess gross profits 
and are to be commended, but there is nothing inequitable in their 
paying the United States such excess to be disposed of by the 
Government. 


Accordingly, the request of claimants that their claim be reported 
to the Congress under the provisions of the act of April 10, 1928, 
supra, must be, and is, denied. 


(A-54011) (A-57533) 


CONTRACTORS—RELIEF ACT 


The submission of a bid by a contractor to the Government or by a_ sub- 
contractor to the contractor prior to August 10, 1933, with the acceptance 
of the bid submitted by the contractor subsequent to August 10, 1933, and 
the entry into a contract subsequent to the acceptance of the bid does 
not meet the requirements of the act of June 16, 1934, 48 Stat. 974, author- 
izing the adjudication and settlement on a fair and equitable basis of 
claims of persons who entered into a contract with the United States prior 
to August 10, 1933. Whether a subcontractor who submitted his bid to 
the general contractor prior to August 10, 1933, which bid was accepted 
subsequent thereto, is entitied to relief under said act, would depend 
on whether the general contract with the United States was entered into 
prior to August 10, 1935. 

Comptroller General McCarl to the Secretary of the Treasury, September 26, 

1934: 


There has been received your letter of August 30, 1934, as follows: 


There is attached hereto a copy of a letter received from the Otis Elevator 
Company relative to relief under Public Act 369. 

The letter suggests the following questions: 

(1) Is a general contractor who had submitted his bid for Government 
work prior to August 10, 1933, which bid was accepted subsequent thereto, 
entitled to relief under the act? 

(2) Is a subcontractor who had submitted his bid to the general contractor 
prior to August 10, 1933, which bid was accepted subsequent thereto, entitled 
to relief under the act? 

Since the adjustment and settlement of claims under Public Act 369 is vested 
in you, the above questions are submitted for your determination at this time 
in order to avoid the delay and expense attendant upon an investigation of the 
facts in this and similar cases prior to a ruling by you. 


As stated in decision of July 24, 1934, to you, concerning the terms 
of Public, No. 369, Seventy-third Congress, approved June 16, 1934, 
authority was conferred to adjust and settle on a fair and equitable 
basis, claims of persons who entered into a contract or contracts 
with the United States prior to August 10, 1933, “ including sub- 
contractors and material men performing work or furnishing ma- 
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terial or necessary fuel direct to the contractor under such contract.” 
The submission of a bid by a contractor to the Government or by 
a subcontractor to the contractor prior to August 10, 1933, with the 
acceptance of the bid submitted by the contractor subsequent to 
August 10, 1933, and the entry into a contract subsequent to the 
acceptance of the bid does not meet the requirements of the act of 
June 16, 1934, that the contract must have been entered into with 
the United States “ prior to August 10, 1933.” There is a well- 
defined distinction in the law between the submission of bids for the 
performance of Government work, the acceptance of one of the bids, 
and finally the execution of a contract on the basis of the accepted 
bid. (See, in this connection, Clark v. United States, 95 U.S. 539; 
Brawley v. United States, 96 U. S. 168; and Simpson v. United 
States, 172 U. S. 379. Compare United States v. Purcell Envelope 
Co., 249 U. S. 313.) 

Accordingly, your first question is answered in the negative. 

A categorical answer cannot be given to your second question on 
the basis of the facts stated. The matter depends, under the act of 
June 16, 1934, on whether the contract between the United States 
and the contractor was entered into prior to August 10, 1933. If 
such contract was entered into prior to August 10, 1933, it is not 
material whether the contractor accepted the bid of the subcontrac- 
tor prior or subsequent to August 10, 1933, insofar as the right of 
the subcontractor is concerned to present claims under the act of 
June 16, 1934, but if the bid was submitted subsequent to August 10, 
1933, all the facts would be required as to whether such subcontractor 
was complying with the applicable approved code of fair competi- 
tion or the President’s Reemployment Agreement at the time the bid 
was submitted or the subcontract entered into, and, if so, it must be 
presumed that the bid price or subcontract price included all excess 
costs due to such compliance, and in the absence of a very clear 
showing to the contrary such claims of subcontractors based on bids 
submitted to the contractor or subcontractors entered into subsequent 
to August 10, 1933, are not for allowance. 


(A-57374) 
REEMPLOYMENT ON CONTRACT BASIS OF RETIRED EMPLOYEE 


There is no authority for the reemployment of a retired janitor on a contract 
basis to perform substantially the same duties he performed prior to 
retirement for age. 


Comptroller General McCarl to the Secretary of Labor, September 26, 1934: 


The attention of this office has been invited to the claims of John 
E. Foster, as represented by six vouchers submitted to this office for 
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audit before payment, at the rate of $36.50 per month, alleged to 
be due for the months of December 1933, and February, March, 
April, May, and June 1934, total $219, for janitor service furnished 
the United States Immigration and Naturalization Service, Norfolk, 
Va., under contract Li-8863, dated July 31, 1933. 

The record shows that the claimant was automatically retired 
from the Government service effective June 30, 1932, as a janitor, 
Immigration Service, Department of Labor, having reached the 
age of 65 years, and that since that date he has received retirement 
pay at the rate of $80.25 per month. 

The record shows, also, that contract Li-7615, dated July 15, 1932, 
consisting of the claimant’s proposal dated July 6 and acceptance 
of the district director of immigration, Norfolk district, dated July 
15, 1932, was entered into requiring the claimant to furnish janitor 
service necessary for the quarters occupied by the United States 
Immigration Service at Norfolk, Va., such quarters consisting of the 
entire second and third floors of the building located at 119 West 
Main Street. The services are more fully described as follows: 


Second floor: Floors to be swept; desks and other furniture dusted daily. 
Cuspidors cleaned and waste-paper baskets emptied daily. Attend to water 
cooler daily. Mop floors twice each month; wash windows once each month. 

Third floor: Floors to be swept and all furniture to be dusted once each 
week. 

Payments were made to John E. Foster, the claimant, at the rate 
of $37.50 per month, or a total of $430 for 1144 months during 
the fiscal year 1933, under the terms of the contract of July 15, 1932, 
supra. Contract Li-8863 was entered into July 31, 1938, for the 
fiscal year 1934, for the performance of the service at the rate of 
$36.50 per month, and payment for each month was made to and in- 
cluding November 1933, and for January 1934, or a total of $219, on 
vouchers which appear in the accounts of J. R. Demorest, disbursing 
clerk, Department of Labor, except as to the voucher for January 
1934, which appears in the accounts of J. L. Summers, Division of 
Disbursements, Treasury Departinent. 

In explanation of the reemployment of the claimant under con- 
tract, after his retirement from the service, the Department reports 
(Virginia K. Eyer, designated clerk, and A. R. Archibald, district 
director) that the work covered by the contracts required only a 
few hours each day, either before or after office hours, and that 
inasmuch as the claimant had been an employee of the service for a 
great many years and was familiar with the official supplies and rec- 
ords, which was particularly important since there was no officer in 
the office to superintend his work, he was retained to perform the 
necessary janitor work. 
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It is clearly shown that the contracts referred to were made with 
John E. Foster, the claimant, to perform janitor service the same as 
performed by him before his retirement. As to payment of com- 
pensation for said service, it is noted that in a similar question de- 
cided by this office pertaining to a contract made with a person for 
janitor service who had been in the employ of the Government for a 
number of years and who was known to be honest and trustworthy, 
it was held in A-45159, November 2, 1932, that the position of 
janitor and like positions were classified in the custodial grades; 
that such positions existed in the field service; and, accordingly, 
that no authority existed for such employment at rates of compensa- 
tion other than in accordance with the Classification Act, citing 4 
Comp. Gen. 615; id. 947; 6 Comp. Gen. 140; id. 364; id. 474. 

In a more recent case, it was held in decision of January 30, 1934, 
A-53214, that: 

Janitor and cleaning services for premises leased for post-office quarters, 
when not required of the lessor under the terms of the lease, are personal 
services, payment for which is clearly “ compensation” within the meaning of 
sections 2 and 3 of title II of the act of March 20, 1933, 48 Stat. 12-13, and 


issued pursuant thereto. Hence, the compensation of the janitor was subject 
to the 15-percent reduction effective April 1, 1933. 


Section 204 of the act of June 30, 1932, 47 Stat. 404, provides: 


On and after July 1, 1932, no person rendering civilian service in any branch 
or service of the United States Government or the municipal government of 
the District of Columbia who shall have reached the retirement age prescribed 
for automatic separation from the service, applicable to such person, shall be 
continued in such service, notwithstanding any provision of law or regulation 
to the contrary: Provided, That the President may, by Executive order, exempt 
from the provisions of this section any person when, in his judgment, the public 
interest so requires: Provided further, That no such person heretofore or here- 
after separated from the service of the United States or the District of Columbia 
under any provision of law or regulation providing for such retirement on 
account of age shall be eligible again to appointment to any appointive office, 
position, or employment under the United States or the District of Columbia: 
Provided further, That this section shall not apply to any person named in any 
act of Congress providing for the continuance of such person in the service. 


It would appear that the engaging of this former employee’s serv- 
ices by contract was an attempt to circumvent the provisions of the 
above-quoted section. But as the contract was purely for the per- 
formance of personal services, it was in contravention of said sec- 
tion the same as though the services had been enjoyed by an 
appointment. 

As the claimant was receiving an annuity or retirement pay as a 
janitor during the period covered by the six vouchers, he is not 
entitled to the civilian compensation claimed for janitor service. 
See 10 Comp. Gen. 309; 13 id. 54. Accordingly, the claims (six 
vouchers) are for disallowance. 





»DECISIONS OF THE COMPTROLLER GENERAL 
(A-56687) 


GOVERNMENT VESSELS—COLLISION—DAMAGES—PAYMENT 


Where there is a collision of a War Department dredge and a Shipping Board 
Merchant Fleet Corporation vessel, for which the latter vessel is respon- 
sible, the appropriation “ United States Shipping Board Shipping Fund ” is 
available for payment of the resultant damages on account of the actionable 
injuries to the said dredge. 


Comptroller General McCarl to the Secretary of Commerce, September 27, 

1934: 

There has been received your letter of August 31, 1934, requesting 
further consideration of decision of this office dated August 13, 
1934, wherein it was held upon the facts presented in your submis- 
sion of July 13, 1934, that the United States Shipping Board 
Merchant Fleet Corporation’s vessel, Liberator, was liable for the 
damages sustained in a collision with the War Department’s dredge, 
Colonel A. M, Miller, which occurred on May 15, 1931, in the Texas 
City ship channel and resulted in the sinking of said dredge. 

With your request for review you have transmitted a copy of the 
form of policy of insurance carried on the said vessel Liberator 
with the United States Shipping Board’s general insurance fund, 
from which it appears that said vessel was insured against loss or 
damage caused by collision with another vessel under the conditions 
therein stated. Accordingly, it would seem that the loss or damage 
which is required to be paid by your Department on account of said 
collision is protected by said insurance policy. 

In the request for further consideration of this matter, it has 
been urged that in view of the provisions of section 3678, Revised 
Statutes, and decisions of the accounting officers of the United 
States thereunder, some of which you have cited, there is no legal 
liability against the Shipping Board Bureau (successor to the United 
States Shipping Board), Department of Commerce, as owner of said 
vessel, Liberator, for the loss or damage sustained by the War De- 
partment’s dredge, Colonel A. M. Miller, by reason of the collision 
of May 15, 1931, and for which collision said vessel, Liberator, is 
admitted to have been responsible. 

While there are many decisions of this office, in addition to those 
you cite, prohibiting payment of damages to one Government de- 
partment from another Government department, resulting from col- 
lisions of vessels operated by each of said departments, such decisions 
are not applicable to the instant matter, inasmuch as in those cases 
said vessels were engaged only on Government business in its sov- 
ereign capacity, and the appropriations of the responsible depart- 
ments were in terms available only for repairs to each department’s 
own vessels. Under such circumstances section 3678, Revised Stat- 
utes, which requires appropriated moneys to be applied solely to 
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the objects for which they are made, operated to prevent the use 
of said appropriations for damages to vessels of other departments 
when the department operating the damaged vessel had an appro- 
priation available for the repair of same, on the theory that there 
can be no reimbursement to the Government for the damages to 
or loss of its own property. However, in the instant matter, said 
section 3678, Revised Statutes, is inapplicable, inasmuch as the 
United States Shipping Board Merchant Fleet Corporation vessels 
are merchant vessels engaged as common carriers by water in the 
foreign and domestic commerce of the United States, and as such 
the United States, as owner thereof, is liable for an actionable injury 
resulting from the operation of said vessels. Recognizing such lia- 
bility, the Congress has authorized the United States Shipping 
Board to obtain property damage, liability, collision, and other 
forms of insurance commonly carried by commercial corporations 
engaged in the shipping business, in order that the United States 
might be protected against such loss. 

Under authorization of the Shipping Act of 1916, 39 Stat. 728, 
and the Merchant Marine Act of 1920, 41 Stat. 988, and amendments 
thereto, the Government-owned merchant vessels engaged as common 
carriers by water in the foreign and domestic commerce of the United 
States are controlled, maintained, and operated by the United States 
Shipping Board Bureau, Department of Commerce (successor to the 
United States Shipping Board), through the United States Shipping 
Board Merchant Fleet Corporation, and other agencies; under the 
provisions of such acts, Government-operated vessels employed solely 
as such merchant vessels are subject to all liens, regulations and lia- 
bilities applicable to merchant vessels privately owned and, without 
question, the United States would be entitled to the loss sustained 
in this case had the Liberator been privately owned and operated. 
By the general admiralty law of the United States, subject to the 
exemption from process possessed by the United States Government, 
a ship by whomsoever owned or navigated is liable for an actionable 
injury resulting from the negligence of the master and/or crew of 
such vessel. Workman v. New York, ete., 179 U.S. 552. 

The appropriations for the United States Shipping Board, under 
the title “ United States Shipping Board Shipping Fund” for the 
fiscal year 1931 (46 Stat. 244) provided that the funds therein appro- 
priated were to be used for the expenses of the United States Ship- 
ping Board Merchant Fleet Corporation, as therein stated, which 
included expenditures for “ miscellaneous adjustments, losses due to 
the maintenance and dperation of ships ”, “for the payment of pre- 
mium for liability, fire, theft, property damage, and collision insur- 
ance and other forms of insurance, including schedule and fidelity 
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bonds, commonly carried by commercial corporations engaged in the 
same or a similar business ”, and “ for carrying out the provisions 
of the Merchant Marine Act of 1920, and amendments thereto.” 

An appropriation properly is chargeable with all expenses neces- 
sary to accomplish the object for which made unless particular items 
of expense are specifically provided for by some other appropriation 
or are prohibited by law. 4 Comp. Gen. 24. The appropriation 
for the “ United States Shipping Board Shipping Fund” is made 
available for the operation of the Government’s merchant marine 
vessels, which necessarily includes, among other things, the payment 
of damages for actionable injury resulting from the operation 
thereof. 

In view of the facts and circumstances disclosed by the record, it 
would appear, therefore, that the Shipping Board Bureau’s vessel 
Liberator is liable for the actionable injuries to the War Depart- 
ment’s dredge Colonel A. M. Miller resulting from the collision ot 
May 15, 1931, and for which collision the vessel Liberator was 
responsible. See decision of May 19, 1931, A-36441. 

The use of said appropriation, as authorized herein, is simply an 
adjustment of the matter with the War Department and is in no 
manner determinative of any rights of the United States, as owner 
of the vessel Liberator, or of the United States Shipping Board, aud 
its successor, the United States Shipping Board Bureau, Depariment 
of Commerce, or of the United States Shipping Board Merchant 
Fleet Corporation, as manager and operator of said vessel, against 
the underwriters under the policy or policies of insurance carried 
thereon. 

Accordingly, upon further consideration the decision of August 
13, 1934, must be and is affirmed. 


(A-57303) 


QUARTERS—RENTAL ALLOWANCE—WHEN OCCUPYING PUBLIC 
QUARTERS 


Where an officer without dependents is assigned and occupies public quarters 
at his permanent station, the provisions of the Executive order of August 
13, 1924, preclude a determination by his commanding officer that during 
such period of occupancy he was not assigned adequate quarters. 


Comptroller General McCarl to Second Lt. William R. Callaway, United States 

Army Reserve, September 27, 1934: 

There has been received your request of August 1, 1934, for review 
of settlement no. 0456144, dated June 25, 1934, which disallowed 
your claim for rental allowance for the period November 1, 1933, 
to March 31, 1934, while on active duty pursuant to paragraph 2, 
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Special Orders No. 72, Headquarters, Fourth Corps Area, May 12, 
1933, and paragraph 1, Special Orders No. 144, dated Fourth Corps 
Area, November 1, 1933, with station at Civilian Conservation Corps, 
Company 1467, Tenn. P-51, Morristown, Tenn., on the grounds 


that “The evidence on file shows that quarters were available for 
your use and were actually used by you over the period of your 
claim. By your acceptance and use of these quarters it must be con- 


sidered as adequate, and payment of the allowance claimed is not 
authorized.” 


You state in your letter of August 1, 1934, that: 


The quarters accepted by this officer were not adequate as you have the 
signed statement of the commanding colonel to prove. The quarters were 
accepted as a case of necessity to carry out the orders of the corps area com- 
mander that oue officer be present in camp at all hours, both day and night. 
Being the junior oflicer in the company, the night duty was assigned to me, 
the other officers securing adequate quarters away from camp with their wives. 


With your original claim there was submitted a certificate of 
the commanding officer, headquarters, district C, Civilian Conserva- 
tion Corps, Fourth Corps Area, Fort Oglethorpe, Ga., dated May 10, 
1934, as follows: 


I certify that William R. Callaway, 2d It., Cav. Res., was on duty with the 
Civilian Conservation Corps, district C, Fourth Corps Area, at C. C. C. Co. 1467, 
Tenn. P-51, Morristown, Tenn., during the period May 14, 1933, to May 13, 
1934, and that during this period the above officer was not assigned adequate 
quarters and that none were available. 


Section 6 of the act of June 10, 1922, 42 Stat. 628, as amended by 
the act of May 31, 1924, 43 Stat. 250, provides, insofar as here mate- 
rial, that: 


No rental allowance shall accrue to an officer, having no dependents, while he 
is on field or sea duty, nor while an officer with or without dependents is as- 
signed as quarters at his permanent station the number of rooms provided by 
law for an officer of his rank or a less number of rooms in any particular case 
wherein, in the judgment of competent superior authority of the service con- 
cerned, a less number of rooms would be adequate for the occupancy of the 
officer and his dependents. 

Regulations in execution of the provisions of this section in peace and in war 
shall be made by the President and shall, whenever practicable in his judgment, 
be uniform for all of the services concerned, including adjunct forces thereof. 


Under authority of the above-quoted statute regulations were 
promulgated by Executive Order No. 4063, August 13, 1924, for the 


several services “including adjunct forces thereof”, in part as 
follows: 


(b) Every officer permanently stationed at a post, yard, or station where 
public quarters are available, will be assigned thereat as quarters the number 
of rooms prescribed by law for an officer of his rank, or a less number of rooms 
determined by competent superior authority, in accordance with regulations of 
the Department concerned, to be adequate in the particular case for the occu- 
pancy of the officer and his dependents, if any; which regulations shall provide 
among other things that quarters voluntarily occupied by an officer with his 
dependents shall be conclusively presumed to be adequate and shall be assigned 
accordingly. * * * 


7556° 
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Paragraph 2, bl (2) of Army Regulations 210/70, provides: 


Any quarters at his permanent station voluntarily accepted and occupied by 
an officer who has no dependents or by an officer with his dependents will be 
conclusively presumed to be adequate. 


You admit that during the period of your claim you occupied pub- 
lic quarters. Under the provisions of the Executive order of August 
13, 1924, there can arise no question as to their adequacy. ‘The cer- 
tificate of the commanding officer, headquarters, district C, Civilian 
Conservation Corps, Fourth Corps Area, that you were not assigned 
adequate quarters, when as a fact you accepted and occupied public 
quarters, is witnout force or effect to set. aside the specific provisions 
of the Executive order, and you are not entitled to rental allowance 
in your own right while in the occupancy of such public quarters. 
See 6 Comp. Gen. 369, 371; A-54199, September 19, 1934, and case of 
Henry P. Carter v. The United States, decided March 5, 1934. Your 
claim was properly disallowed, and upon review, the settlement is 
sustained. 


(A-55160) 
TAXES—BANK CHECKS—SET-OFF 


Taxes on checks imposed by section 751 of the Revenue Act of 1932, collected 
by banks as fiduciary agents of the United States, become impressed with a 
trust and do not become a part of the general assets of the bank. 

A claim of the United States against the receiver of an insolvent or bankrupt 
bank for taxes collected on checks is a preferred claim under section 3466, 
Revised Statutes. 

Section 22 of the act of March 1, 1879, 20 Stat. 351, granting immunity to insol- 
vent or bankrupt banks from the payment of taxes to the United States 


from bank assets, does not apply to amounts collected by the banks as taxes 
on bank checks. 


The proceeds of Treasury checks representing income-tax refunds legally may 
be offset against the unpaid liability of an insolvent bank on account of check 
taxes collected prior to the time the bank went into receivership. 


Comptroller General McCar! to the Secretary of the Treasury, October 1, 1934: 


Reference is made to your letter of May 23, 1934, presenting for 
consideration the question whether the amount of three checks 
representing income-tax refunds due certain insolvent consolidated 
banks legally may be set off against the unpaid liability of the First 
National Bank—Detroit, successor to the three banks—which bank 
is now insolvent—because of check taxes collected by said bank 
during the month of January 1933, and not paid to the collector of 
internal revenue prior to the time said bank went into receivership. 

The status of the three insolvent banks and the facts in connection 
with the claims for refund of income taxes appear as follows: 

On May 29, 1931, the Peoples State Bank of Redford, Mich., 
went into liquidation and the First National Bank in Detroit was 
appointed liquidating agent of said bank. Liquidation proceedings 
were carried on by the First National Bank in Detroit until its 
consolidation with the Peoples Wayne County Bank on December 31, 
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1931, when the name of the bank was changed to the First Wayne 
National Bank of Detroit and on October 8, 1932, its name was 
again changed to the First National Bank—Detroit. All deposit obli- 
gations of the Peoples State Bank of Redford were directly assumed 
by the First National Bank—Detroit as its own obligations at their 
face value. 

On a claim of the Peoples State Bank of Redford, filed apparently 
by the First National Bank—Detroit, as liquidating agent, for refund 
of income taxes paid by said bank for the calendar year 1931, there 
was allowed the amount of $9,354.03, refund and interest check no. 
977,571, dated April 17, 1934, for said amount was issued to the 
order of C. O. Thomas, receiver, First National Bank—Detroit, 
successor to Peoples State Bank of Redford, Mich. 

A copy of a bill of sale and agreement filed with the Bureau of 
Internal Revenue in support of the claim for income-tax refund 
shows that the assets of the Peoples State Bank of Redford, Mich., 
were taken over by the First National Bank—Detroit on May 29, 
1931. 

In a letter dated March 24, 1934, addressed to the Commissioner 
of Internal Revenue, C. O. Thomas, receiver, stated that: 


All deposit obligations of said Peoples State Bank of Redford were directly 
assumed by said First National Bank in Detroit as its own obligations at their 
full face amount; the liquidation of said Peoples State Bank of Redford has 
resulted in large losses, the assets now being much less than the liabilities, and 
by reason of assuming the deposit obligations as aforesaid, large losses have 
been sustained by the First National Bank—Detroit. 

It appears clear that check no. 977,571, representing refund of 
income tax paid by the Peoples State Bank of Redford, Mich., for 
the calendar year 1931, was properly issued in favor of C. O. Thomas, 
receiver, First National Bank of Detroit, successor to the Peoples 
State Bank of Redford, Mich. 

The Peninsular State Bank consolidated with the Peoples Wayne 
County Bank on April 30, 1930; the Peoples Wayne County Bank 
consolidated with the First National Bank in Detroit on December 
31, 1931, and the name was changed to the First Wayne National 
Bank of Detroit. The name was again changed as of October 8, 
1932, to the First National Bank—Detroit. On a claim of the Pen- 
insular State Bank for refund of income taxes paid by said bank for 
the calendar year 1929, there was allowed the amount of $594.77, 
refund and interest, by Treasury check no. 969,313, dated March 8, 
1934, to the order of C. O. Thomas, receiver, First National Bank— 
Detroit, successor to Peninsular State Bank. 

On the claim of the Peoples Wayne County Bank for refund of 
income taxes paid by said bank for the calendar year 1925, filed 
July 18, 1933, there was allowed the amount of $3,938.65, refund and 
interest, by Treasury check no. 967,596, dated February 28, 1934, 
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to the order of C. O. Thomas, receiver, First National Bank—Detroit, 
successor to Peoples Wayne County Bank. 

On the facts of record, it appears that the three checks were properly 
issued in favor of C. O. Thomas, receiver of the First National Bank— 
Detroit, successor to the three original banks. 

It appears that there was reported an amount of $36,072.91, taxes 
collected by the First National Bank—Detroit on checks for the 
month of January 1933 and upon such report assessment in that 
amount was made against said bank by the collector of internal 
revenue under the provisions of section 751 of the Revenue Act of 
1932; that on May 11, 1933, the Comptroller of the Currency under 
the authority granted by the provisions of section 203 of the act of 
March 9, 1933, 48 Stat. 2, appointed C. O. Thomas as receiver for 
said bank; that a proof of claim for the check taxes was presented 
to said receiver by the collector of internal revenue; that the check 
taxes were treated as a bank asset and the collector as a depositor 
or other general creditor entitled only to the ratable dividend with 
other general creditors; and that a dividend of 50 percent has been 
paid by the receiver to all depositors. It further appears that there is a 
balance due the United States on account of such taxes of $18,036.46, 
plus interest in the amount of $1,094.41, making a total liability of 
$19,130.87. 

Section 751 of the act of June 6, 1932, 47 Stat. 276, provides: 


(a) There is hereby imposed a tax of 2 cents upon each of the following instru- 
ments, presented for payment on or after the 15th day after the date of the enact- 
ment of this act and before July 1, 1934: Checks, drafts, or orders for the 
payment of money, drawn upon any bank, banker, or trust company; such tax 
to be paid by the maker or drawer. 

(b) Every person paying any of the instruments mentioned in subsection (a) 
as drawee of such instrument shall collect the amount of the tax imposed under 
such subsection by charging such amount against any deposits to the credit of the 
maker or drawer of such instrument and shall on or before the last day of each 
month make a return, under oath, for the preceding month, and pay such taxes to 
the collector of the district in which his principal place of business is located, or if 
he has no principal place of business in the United States, to the collector at 
Baltimore, Maryland. Such returns shall contain such information and be made 
in such a manner as the Commissioner, with the approval of the Secretary, may 
by regulations prescribe. Every person required to collect any tax under this 
section is hereby indemnified against the claims and demands of any person for 
the amount of any payments made in accordance with the provisions of this 
section. 


Section 3466, Revised Statutes, provides: 


Whenever any person indebted to the United States is insolvent, or whenever 
the estate of any deceased debtor, in the hands of the executors or administrators, 
is insufficient to pay all the debts due from the deceased, the debts due to the 
United States shall be first satisfied, and the priority hereby established shall 
extend as well to cases in which a debtor, not having sufficient property to pay 
all his debts, makes a voluntary assignment thereof, or in which the estate and 
effects of an absconding, concealed, or absent debtor are attached by process of 
law, as to cases in which an act of bankruptcy is committed. 


Section 22 of the act of March 1, 1879, 20 Stat. 351, provides: 


That whenever and after any bank has ceased to do business by reason of 
insolvency or bankruptcy, no tax shall be assessed or collected, or paid into the 
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Treasury of the United States, on account of such bank, which shall diminish the 
assets thereof necessary for the full payment of all its depositors; and such tax 
shall be abated from such national banks as are found by the Comptroller of the 
Currency to be insolvent; and the Commissioner of Internal Revenue, when the 
facts shall so appear to him, is authorized to remit so much of said tax against 
insolvent State and savings banks as shall be found to affect the claims of their 
depositors. 

The tax on checks imposed by section 751 of the Revenue Act of 
1932 is on the drawer of the checks and the bank is made a collector 
of the tax or fiduciary agent of the United States for the purpose of 
such collection and the duty is laid upon it to pay the amount which 
it thus collects to the collector of internal revenue in which the bank 
has its principal place of business. Moneys thus collected by banks 
under section 751 of the Revenue Act of 1932 become impressed with 
a trust and do not become a part of the general assets of the bank. 
Neither does the Government become a mere creditor of the bank 
with respect to receiving or claiming the amount so collected for tax 
on checks. In such circumstances, the matter is not for consideration 
under the provisions of section 22 of the act of March 1, 1879, supra. 
Notwithstanding this, however, it appears that the Comptroller of the 
Currency has instructed all conservators of national banks that claims 
for amounts due the United States on account of taxes collected on 
checks are not preferred claims against national banks in receivership, 
so that in the present case, when the collector of internal revenue at 
Detroit, Mich., filed a proof of claim with the receiver of the First 
National Bank of Detroit on account of taxes collected on checks by 
said bank during the month of January 1933 prior to the appointment 
of the receiver, in the amount of $36,072.91, said amount was con- 
sidered by the receiver as a bank asset and the collector was classed 
as a depositor or other general claimant entitled only to a ratable 
dividend with such creditors. 

The foregoing facts as to the action taken in these matters do not 
affect the inherent right of the United States to assert its claim for the 
amount of these funds collected and held in trust by the First National 
Bank of Detroit. The United States has always the right to set off 
against an amount due a claimant any sum the same peyson, company, 
bank, or corporation owes to the Government, either under the same 
or other contract or obligation, and under such circumstances, it 
appearing in the present case that the amount due the United States 
for check tax collected by the bank, except as to the amount which 
has already been received, is a preferred claim of the United States 
under section 3466 of the Revised Statutes, any amount otherwise 
found due the bank or the receiver of such bank may be applied against 
such indebtedness. 

Accordingly, the amounts of the three checks involved in this 
matter legally may be set off against the unpaid liability of the First 
National Bank—Detroit to the United States. The necessary action 
will be taken to cancel the checks and deposit the amounts thereof 
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with the Treasurer of the United States as an internal-revenue collec- 
tion with personal credit to Horatio J. Abbott, collector of internal 
revenue, Detroit, Mich. 


(A-56492) 


BONDS—PREMIUMS—DISBURSING OFFICERS OF THE DISTRICT OF 
COLUMBIA 


Premiums on the bonds of the special disbursing agent and his assistant at the 
District of Columbia Workhouse and Reformatory are not chargeable to 
welfare funds or funds of inmates held in trust by the Government. 


Comptroller General McCarl to the President, Board of Commissioners, District 
of Columbia, October 1, 1934: 


In the audit of the accounts of Kenneth Dove, special disbursing 
agent, District of Columbia Workhouse and Reformatory, exception 
has been taken to payment of $10 on voucher 499 in favor of the 
Maryland Casualty Co., covering payment for two premiums of $5 
each on bonds of the special disbursing agent and the assistant dis- 
bursing agent for the period February 11, 1934, to February 11, 
1925, and from February 13, 1934, to February 13, 1935, respectively. 

Payment was made from “Welfare Funds, Workhouse and Re- 
formatory, D. C.,’”’ and exception was taken to the payment for the 
reason premiums on disbursing officers’ bonds are a personal expense 
and should be borne by the disbursing officer. 

Reply to notice of exception was made by the disbursing officer on 
June 21, 1934, as follows: 


Premiums on special and deputy disbursing agents’ bonds are not disbursed 
from United States funds. A welfare fund is maintained, it being profits from 
sales of certain articles and goods to inmates and employees. From this fund 
purchases are made for athletic supplies and other entertainment of inmates. 
‘he disbursing agents are accountable for these funds. Hence in view of this 
fact it is not deemed proper that an individual should bear expense of carrying 


bond. 

The bond of the special disbursing agent runs to the United States 
and/or the District of Columbia and the condition on said bond is 
as follows: 


The condition of the foregoing obligation is such that whereas the Commis- 
sioners of the District of Columbia have, pursuant to law, constituted and 
appointed the said Kenneth Dove a special disbursing agent at the workhouse 
and reformatory at Lorton, Virginia, to pay inmates at the workhouse and 
reformatory pecuniary earnings pursuant to authority contained in the District 
of Columbia Appropriation Act approved July 3, 1930 [46 Stat. 979]; to disburse 
welfare funds; and to receive, care for, disburse and properly account for funds 
and/or property of prisoner inmates at the workhouse and reformatory at 
Lorton, Virginia. 


The bond of the assistant disbursing agent runs to the United 
States, only, and is conditioned upon his performing duties as assist- 
ant to the special disbursing agent and, accordingly, covers corre- 
sponding and similar duties. 

The act of July 3, 1930, referred to above, provides for a working 
capital fund of $50,000 for such industrial enterprises. as may .be 
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approved by the Commissioners of the District of Columbia, the 
receipts from the sale of products and services to be deposited to 
the credit of said working capital fund for use as a revolving fund 
for the fiscal year 1931— 


* * * for the purchase and repair of machinery, tools and equipment, 


purchase of raw materials and manufacturing supplies, purchase, maintenance 
and operation of nonpassenger-carrying vehicles, purchase and maintenance of 
horses, and purchases of fuel for manufacturing purposes; for freight, personal 
services, and all other necessary expenses; and for the payment to inmates or 
their dependents of such pecuniary earnings as the commissioners may deem 
proper. 

The records of this office show that disbursements from the working 
capital fund (referred to above) are disbursed by J. R. Lusby and not 
by the special disbursing agent and his assistant at the workhouse and 
reformatory, as indicated on their bonds. However, the records of 
this office show further that the disbursing agent at the workhouse and 
reformatory and his assistant do disburse certain special deposit 
funds under the title ‘DCT 605 Inmates Funds, Workhouse and 
Reformatory, District of Columbia, (Trust Funds)”, which funds are 
specifically covered by their bonds and originate from funds covered 
into the Treasury under the title “9905 Deposits of Inmates Funds, 
Workhouse and Reformatory, District of Columbia, Trust Funds.” 

The act of August 5, 1909, 36 Stat. 125, provides as follows: 


Until otherwise provided by law no bond shall be accepted from any surety or 
bonding company for any officer or employee of the United States which shall 
cost more than thirty-five per centum in excess of the rate of premium charged for 
a like bond during the calendar year nineteen hundred and eight: Provided, That 
hereafter the United States shall not pay any part of the premium or other costs 
of furnishing a bond required by law or otherwise of any officer or employee of 
the United States. 


It is clear that the inhibition contained in the proviso operates 
directly upon the public agent as well as the public funds. 3 Comp. 
Gen. 190. 

It appears that the canteen operated at the District of Columbia 
Workhouse and Reformatory occupies public-owned quarters rent free, 
and uses heat and light furnished by the District of Columbia and that 
salaried employees of the District of Columbia handle the funds, keep 
the accounts, and are in direct charge of the canteens. In decision of 
February 10, 1931, A—18286, to you, approving an accounting system 
for personal funds and earnings of the District of Columbia Workhouse 
and Reformatory, it was stated as follows: 


It is understood that profits accruing from operation of the canteens will be 
used in the discretion of the general superintendent of penal institutions for the 
benefit of inmates, and accounts.have been provided with a view to insuring 
adequate accounting therefor. 


The funds in question are held in trust for the specific purposes for 
which collected. They are in the trust of the Government rather 
than of the disbursing officer and/or his assistant, the duties of said 
disbursing officer and assistant being those of public employees. In 
such circumstances said funds must be viewed as are other public 
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funds subject to the provisions of the act of August 5, 1909, and may 
not be used for the payment of premiums upon personal bonds of 
public employees covering the expenditure not only of the welfare 
funds but the trust funds belonging to the inmates, such expenses 
being personal to the employees. 3 Comp. Gen. 190, and 13 id. 185. 

Accordingly, I have to advise that credit for the payment of $10 
will be disallowed in the settlement of the accounts. 


(A-57321) 


CLASSIFICATION OF EMERGENCY EMPLOYEES—INCREASE IN COM- 
PENSATION 


Where emergency employees were originally administratively classified prior to 
March 1, 1934, to a grade, but the employees were given a net salary rate 
representing a classification rate, less the 15 percent deduction, and the 
positions are reclassified after March 1, 1934, in a higher grade involving an 
increase in compensation of more than one step, the salary rate of the em- 
ployee may be adjusted so as to continue to pay the net rate previously 
received plus the percentage restoration authorized by law. 


Comptroller General McCarl to the Secretary of Commerce, October 1, 1934: 
There has been received your letter of August 8, 1934, as follows: 


In reference to decisions regarding the application of Executive Order No. 6440 
of November 18, 1933, and particularly to decision A—52844 to the Secretary of 
Commerce dated June 7, 1934; pursuant to the requirements of the Executive 
order certain such emergency positions in the Lighthouse Service were classified 
and allocated to ranges effective beginning March 1, 1934, and payments were 
made from that date at the minimum of the grade to which assigned minus the 
15% legislative salary deduction then applicable. Among the positions so 
classified were the following: 


Status of positions prior to Mar. 1, 1934, with no legislative deduction shown on 
pay roll 


Position Designation Annual cash 


no. pay Remarks 





$1, 224 | Administratively arrived at by 
subtracting 15% from $1,440. 

1,530 | Administratively arrived at by 
subtracting 15% from $1,800. 


Status of above positions beginning March 1, 1934, after classification pursuant to 
to = rder No. 6440, when a 15% legislative deduction was shown on 
pay ro 


Position | Annual! cash 
no. Designation Annual pay and grade pay 


$1,440 ($1,440-$1,800) 
$2,300 ($2,300-$2,900) 
$2,300 ($2,300-$2,900) 
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In adjusting the payments made in these cases pursuant to decisions rendered 
subsequent to March Ist, some question has arisen as to the effect on these cases 
of section 21 of the act of March 28, 1934, amending the legislative salary cut to 
10% retroactive to February 1, 1934, and to 5% beginning July 1, 1934. In- 
ee is, therefore, requested as to whether the following payments are 
authorized: 


Position 


no. Designation March 1, 1934 


$1,440 minus 10%_-_--| $1,440 minus 5%. 

$1,530 plus 5% of | $1,530 plus 10% of 
$2,300. $2,300. 

$1,800 plus 5% of | $1,800 plus 10% of 
$2,300. $2,300. 


In other words, while it appears from the decision cited in paragraph one that 
the proposed adjustment in the case of clerk position no. 1 is proper, it is not 
clear that the proposed adjustment in the case of draftsmen positions nos. 2 and 
3 are proper, the particular point of doubt being the salary rate on which the 5% 
restoration should be computed beginning March 1, 1934, and the further 5% 
restoration beginning July 1, 1934. The Department will appreciate a decision 
as early as practicable. 


The decision of June 7, 1934, 13 Comp. Gen. 411, cited by you held 
as follows (quoting from the syllabus): 


Where emergency positions were originally administratively classified to an 
epouatete grade but the employees were given a net salary rate representing the 
classification rate less 15 percent, in putting into effect Executive Order No. 6440 
of November 18, 1933, the employees may be given the classification rate less 
10 percent notwithstanding there results an increase of as much as one step in the 
corresponding salary grade. 

Referring to position 1, as the net salary rate before March 1, 
when the allocation was put into effect, was $1,224, and the allocation 
under the Executive order was in grade E. O. 4 with salary rate of 
$1,440 per annum, less 15 percent deduction then required, under 
the principle stated in the quoted decision, the rate fixed at $1,440 
per annum less 15 percent as of March 1, 1934, was proper. If the 
15 percent was deducted for the month of March, one-third thereof 
or 5 percent, is authorized to be refunded and payment is authorized 
to continue thereafter at the rate of $1,440 per annum less 10 percent 
to June 30, 1934, and $1,440 less 5 percent beginning July 1, 1934. 

Referring to position 2, accepting the administrative statement 
that the net salary rate of $1,530 paid prior to March 1, 1934, rep- 
resented $1,800 less 15 percent, the increase in the net compensation 
effective March 1, 1934, from $1,530 ($1,800 less 15 percent), to 
$1,955 per annum ($2,300 less 15 percent), exceeds the amount of one 
salary step of $100 and is not authorized. The gross salary rate 
fixed for this position should continue at $1,800 per annum from and 
after March 1, 1934. That is to say, in making the adjustment now 
made necessary because of the erroneous fixing of the salary at $2,300 
beginning March 1, 1934, the employee may be allowed to retain— 
provided no refund of percentage deduction has been made for the 
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month of March—salary at the net rate of $1,620 per annum from 
March 1 to June 30, 1934, and at the net rate of $1,710 beginning 
July 1, 1934. 


Referring to position 3, the decision of June 14, 1934, 13 Comp. 
Gen. 437, 438, held as follows: 


The first case submitted in your present letter relates to an employee being 
paid at the net rate of $1,800 per annum without any percentage reduction 
under the Economy Act and who was denied an increase by reason of the classi- 
fication of his position for the reason that the increase would equal or exceed 
one salary step in the classified grade. With respect to this employee, you 
are informed that there having been nothing deducted from his compensation 
under or pursuant to the Economy Act, there is nothing to be restored by reason 
of the passage of the act of March 28, 1934, nor any amount to be refunded 
to him, and the fact that the percentage of reduction which would be applicable 
to the classified salary rate was reduced from 15 to 10 percent effective February 
1, 1934, makes the difference between his present salary and the net salary 
rate of the classified position greater than before and consequently authorizes 
no change in his net salary of $1,800. 


Accordingly, the employee in position no. 3 as stated in your letter 
is not entitled to any percentage restoration in compensation. And 
in making the necessary adjustment as in the case of position no. 2, 
supra, the employee may be allowed a gross salary rate of $2,000 
per annum from March 1, 1934, making a net allowance of $1,800 


per annum from March 1 to June 30 and a net allowance of $1,900 
beginning July 1, 1934. 


(A-57511) 
BIDS—EVALUATION 
There is no legal objection to the evaluation of bids for the delivery of tractors on 


the basis stated in specifications of initial cost of the tractors plus fuel con- 
sumption during a stated period. 


























oer General McCarl to D. Buddrus, special disbursing agent, October 1, 
1934: 





There has been received your letter of August 30, 1934, with 
enclosures, to the effect that in response to an advertisement for bids 
to be opened August 24, 1934, for the delivery of a tractor to the 
superintendent of the Five Civilized Tribes to be used in the road- 
building program of that Indian agency, there were received 2 bids; 
that 1 of the bids was received from the Cleveland Tractor Co. for 
the delivery of a model 55 tractor with a gas combustion engine for 
the sum of $3,089 f. o. b. Muskogee and the other bid was received 
from the Caterpillar Tractor Co. for the delivery of a Caterpillar 
tractor, model no. 50, propelled by a Diesel engine, for the sum of 
$4,582.57 f. o. b. Muskogee; that these bids had been evaluated, 
showing a total cost of $10,067.72 to the United States after 8,000 
hours of service for the Cleveland tractor and a cost of $6,295.21 to 
the United States after a similar period of service for the Caterpillar 
tractor, resulting in a difference of $3,772.51 in favor of the Caterpillar 
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tractor between the evaluated bids; and that recommendation had 
been made for the acceptance of the proposal submitted by the Cater- 
pillar Tractor Co. You request decision whether this office would 
withhold objection to the uses of appropriated moneys, if otherwise 
correct, in event the contract be awarded to the Caterpillar Tractor 
Co. on the basis of the evaluated bid showing the lowest net cost to 
the Government after a period of 8,000 hours of service. 

The advertised specifications notified all concerned that the tractor 
should be capable of not less than 50 horespower in second gear, at 
sea level, measured at the drawbar and that the horsepower should 
be determined by the ‘‘Nebraska test”, or at Aberdeen Proving 
Ground, or other tests equally satisfactory to the Government. 
The specifications further provided that the power unit should be 
either an internal combustion type of gasoline engine of sturdy con- 
struction and capable of continuous operation at governed speed with- 
out evidence of overheating, undue vibration, or overload, or, as an 
alternate, bidders could offer to deliver a tractor equipped with a 
Diesel power unit. Prospective bidders were further advised that 
proposals on the machines would be evaluated on the basis of initial 
cost of the tractors plus the cost of fuel at the time the bids were 
evaluated and that the cost of fuel per gallen should be the cost 
delivered to the Government at point of delivery called for and on the 
basis of a period of 8,000 hours of operation. The bidders were 
required to state in their bids the specifications of fuel most suitable 
for use in the machine quoted and that, other requirements being 
met, the contract would be awarded on the basis of the lowest combi- 
nation of initial cost and fuel cost. 

Apparently, on the basis of data furnished by the bidders and on 
the basis of the ‘‘ Nebraska test’? showing fuel consumption, it has 
been computed that the Cleveland tractor would consume in 8,000 
hours of service 49,848 gallons of gasoline at an average cost of 14 
cents a gallon, or $6,978.72, and that the Caterpillar tractor based on 
the fuel consumption shown by the same test would consume in a 
similar period of 8,000 hours of service 28,544 gallons of fuel oil at a 
cost of 6 cents per gallon, or a total cost of $1,712.64. When the cost 
of the gasoline is added to the bid price of the Cleveland tractor 
and the cost of the fuel oil, a much cheaper fuel, is added to the bid 
price of the Caterpillar tractor, there would apparently result a 
saving of $3,772.51 for 8,000 hours of service through the purchase of 
a Caterpillar tractor. 

The United States is not only justified, but is required, to exercise 
economy in the expenditure of public funds, and if the reported facts 
be correct that after 8,000 hours of service there would be saved in 
total cost the sum of $3,772.51 in the purchase of the Caterpillar 
tractor, this office will make no objection to the uses—if otherwise 
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correct—of appropriated moneys for making payment under the 
contract awarded to the Caterpillar Tractor Co. 
Your question is answered accordingly. 


(A-57536) 


PURCHASE OF ARTICLES eens «~*~ ea BY FEDERAL PENITEN- 
A 


Under the provisions of section 9 of the act of February 11, 1924, 43 Stat. 6, and 
section 7 of the act of May 27, 1930, 46 Stat. 391, there is no authority for 
allowing credit in the accounts of disbursing officers for payments made for 
articles purchased commercially of the classes manufactured by the Federal 
pententiaries, unless there be a ‘showing that the Federal penitentiaries were 
unable to furnish such articles, and alleged emergencies constitute no author- 
ity for failure to comply with the provisions of said statutes, the terms of 
which are mandatory. 


Decision by Comptroller General McCarl, October 1, 1934: 


By letter dated August 9, 1934, W. E. Thompson, fiscal agent, For- 
est Service, has requested a review of the disallowance of credit of 
$12.95 in his December 1933 account for a payment made to Gerts, 
Lumbard & Co., Chicago, IIl., for 24 brushes in four lots of one-half 
dozen each, ordered November 16, 1933, and invoiced on voucher 
657, December 1933. Credit for the payment was disallowed for the 
reason that no clearance from the Federal penitentiary at Leaven- 
worth, Kans., which would permit the purchase of the brushes else- 
where, accompanied the voucher. Said letter is, in part, as follows: 


As stated in letter of June 8, 1934, from the Secretary of Agriculture to you (to 
which you refer in your decision A—56176) by letter dated July 10, 1929, the 
Forester was advised by Mr. Barrows, assistant purchasing and sales agent, 
Office of the Superintendent of Prisons, that in the future orders for quantities 
exceeding one dozen should be placed with that office, a release covering the pur- 
chase of one dozen or less in commercial market having been furnished to the 
Division of Purchases, Sales, and Traffic, Department of Agriculture, and as 
further stated it was not until December 15, 1933, that the office of the Superin- 
tendent of Prisons withdrew the waiver. And as stated in reply of June 13, 
1934, notice of this withdrawal did not reach this laboratory until January 1934. 

* * * * * * * 


Since this was a single purchase to meet immediate emergency needs and does 
not involve in any way the question of successive purchases within a short period, 
and since the purchase was entirely within the terms of the waiver which we had 
been instructed to follow and had followed since July 1929 it is respectfully re- 
quested that the disallowance in this case be raised. 


Section 9 of the act of February 11, 1924, 43 Stat. 6, provides: 


It is hereby made obligatory upon the various departments of the Government 
to purchase the products of the business herein authorized to be carried on in 
the penitentiary at Leavenworth, Kansas, until the supply therein produced is 
exhausted before purchasing elsewhere. 


Section 7 of the act of May 27, 1930, 46 Stat. 391, provides: 


The several Federal departments and independent establishments and all other 
Government institutions of the United States shall purchase at not to exceed cur- 
rent market prices, such products of the industries herein authorized to be carried 
on as meet their requirements and as may be available and are authorized by the 
appropriations from which such purchases are made. * 
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The effect of these provisions has been considered in numerous deci- 
sions of this office. See, particularly, 8 Comp. Gen. 457; A-40939, 
March 4, 1932. 

There is no authority for allowing credit for a payment made for 
brushes purchased commercially unless there be a showing that the 
Federal penitentiary was unable to furnish the brushes. A-—45472, 
November 17, 1932, A-51394, October 16, 1933. No showing has 
been made in the instant case that the brushes needed could not have 
been delivered by the Leavenworth penitentiary. The administra- 
tive office should have made inquiry from time to time of the Superin- 
tendent of Prisons as to whether the conditions stated in the letter of 
July 10, 1929, supra, continued to exist or had changed to such an 
extent that the brushes needed by the Forest Service could have been 
supplied by the Federal penitentiary. See decision of July 5, 1934, 
A-56176. 

With respect to the allegation of an immediate emergency as a rea- 
son for allowance of credit for the payment in question, it is to be 
noted that the acts of February 11, 1924, and May 27, 1930, supra, 
do not contain any provision exempting purchases on account of 
emergencies. This office has uniformly held that alleged emergencies 


are no authority for failing to comply with the provisions of the above- 


mentioned acts, the terms of which are mandatory on the various 
departments and establishments of the Government. A-41111, 
March 5, 1932; A-45472, November 17, 1932; and A~56942, August 
29, 1934. 

Accordingly, the disallowance of credit for the payment in question 
must be and is sustained. 


(A-56994) 
POSTAL SERVICE—AUTOMATIC PROMOTION—SUBSTITUTE SERVICE 


A regular postal clerk whose appointment at $1,700 per annum, the minimum 
automatic salary grade fixed by the act of February 28, 1925 (43 Stat. 1059), 
was made effective coincident with the advancement of the post office from 
third class to second class, is not entitled as a matter of right to count for 
automatic-promotion purposes substitute service as a clerk rendered prior to 
a year’s service as an unclassified clerk when the office was in the third ciass. 


Decision by Comptroller General McCarl, October 2, 1934: 


By letter dated July 16, 1934, E. Gertrude Hill, postal clerk at the 
San Saba (Tex.) postoffice, has made claim for the difference in com- 
pensation between the rate of $1,700 per annum at which she was 
appointed July 1, 1934, and a higher automatic salary rate based on 
length of service as a substitute clerk. 

Miss Hill was appointed a classified substitute clerk at the San Saba 
post office April 20, 1921, in which capacity she continued until July 1, 
1933, when the post office was relegated from second to third class. 
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She had to her credit a total of 14,962 hours of substitute service 
rendered prior to July 1, 1933, which, if allowable as service toward 
automatic promotion, would entitle her to the maximum rate of 
$2,100 per annum. During the fiscal year 1934, when the office was 
third class, claimant served as clerk, an “excepted” position under 
schedule A of the Civil Service Law and Regulations with salary rate 
of $650.80 per annum, and not within the terms of the statute au- 
thorizing automatic promotions of certain postal employees. On 
July 1, 1934, the post office was advanced from third to second class 
and the claimant was appointed effective on that date to the position 
of regular postal clerk, first grade, salary $1,700, without credit for 
her substitute service. 

The question presented in the case involves the allowance after 
restoration to a classified position, for substitute service rendered prior 
to separation from a classified position, under the terms of the act of 
February 28, 1925 (43 Stat. 1059), as amended by the act of February 
28, 1929 (45 Stat. 1405), in part as follows: 


That clerks in first- and second-class post offices and letter car-iers in the City 
Delivery Service shall be divided into five grades as follows: First grade, salary 
$1,700; second grade, salary $1,800; third grade, salary $1,900; fourth grade, 
salary $2, 000; fifth grade, salary $2, ioo * 

That hereafter substitute clerks in first- a second-class post offices and 
substitute letter carriers in the City Delivery Service when appointed regular 
clerks or carriers shall have credit for actual time served, including time served 
as special-delivery messengers, on a basis of one year for each three hundred and 
six days of eight hours served as substitute or messenger, and shall be appointed 
to the grade to which such clerk or carrier wouid have progressed had his original 
appointment as substitute been to grade 1. 


This statutory right to automatic promotion based on length of 
service contemplates only continuous service in a status subject to the 
terms of the statute. Upon restoration to a status, subject to the 
terms of the statute after complete separation from such a status, 
the employee no longer has a vested right, in determining his salary 
rate, to count any service rendered prior to such restoration, whether 
the service was as a substitute or a regular. In the decision of 
January 4, 1922 (1 Comp. Gen. 340), rendered under an earlier law, 
it was stated: 


* * * JTt cannot be held that an employee who has been appointed from 
substitute to regular and who became completely separated from the service and 
was thereafter reinstated should have credit for substitute service rendered prior 
to his reinstatement. Under such a ruling substitute service would be credited 
when a like period of regular service could not be. There would be no reason or 
justification for such a holding and it cannot be presumed that the law was in- 
tended to create such an absurd situation. It must be assumed, therefore, that 
the law contemplated continuous service; that is to say, service either as substitute 
or regular not broken by resignation or other voluntary or involuntary separation. 


While the separation in that case was from all Postal Service, the 
principle stated is also applicable to any separation from a status 
subject to the automatic-promotion provision, such as the year’s 
service in this case as a clerk in a third-class post office, during the 
fiscal year 1934. 
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Of course, it was within administrative authority to appoint Miss 
Hill a regular clerk at a rate above the minimum with the approval of 
the Civil Service Commission (7 Comp. Gen. 295), but having been 
appointed at the minimum salary rate of $1,700 per annum, she is 
not now entitled to count any prior service for promotion purposes. 
Decisions of October 30, 1925, A-10777, and March 15, 1927, A-16524. 

The claim must be and is denied. 


(A-57825) 


LOANS TO THE DISTRICT OF COLUMBIA FOR CONSTRUCTION OF 
MUNICIPAL PROJECTS 


Under the act of June 25, 1934 (48 Stat. 1215), authorizing loans from the United 
States through the Federal Emergency Administration of Public Works to 
the District of Columbia for construction of certain municipal projects, it is 
contemplated that separate loans, each, in one lump sum, shall be made for 
each project authorized by the act, and placed to the credit of the District of 
Columbia at a reasonably early date and prior to June 16, 1935, date of 
termination fixed by existing law for the lending agency; that the unobligated 
part of each of such loans will remain available for the purpose for which 
loaned until expended or repaid to the United States; that interest on each of 
such loans will begin to run 3 years from date of loan and continue thereafter 
as to all unrepaid portions of the particular loan; and that the unused and 
unrequired balance, if any, upon completion of the work for which borrowed, 
shall be repaid to the United States as a credit on the particular loan. 


Comptroller General McCarl to the President, Board of Commissioners, District 
of Columbia, October 2, 1934: 


There has been received your letter of September 21, 1934, as 
follows: 


At the last session, Congress passed an act (Public, No. 465) authorizing the 
District of Columbia to borrow certain moneys from the Public Works Adminis- 
tration. Negotiations for a loan for the erection of a sewage-disposal plant, at 
an estimated cost of $8,000,000.00, are in process. It is expected that the periods 
of construction will be about four years. Question has arisen as to certain pro- 
visions of law controlling financial arrangements for such a loan. Inasmuch as 
these questions must eventually come before your office for decision, it is deemed 
best, in view of the amount of money involved, to present them for vour decision 
before commitments are made by the District or by the Public Works Adminis- 
tration. These questions are: 

(1) Will the power of the Public Works Administration to advance money 
upon this loan expire next June 16? Pertinent to the decision in this question is 
section 201 (d) of the National Recovery Act (Public, No. 67, 73d Cong.). If 
such power does not expire, it will be possible for the Public Works Administrator, 
under an agreement made before that time, to advance the amounts of the loan 
from time to time as they may be requested by the District. Under the other 
view it will be necessary for the Public Works Administrator to advance the entire 
amount of the contemplated loan to the credit of the District prior to June 16, 
1935. 

(2) If it be held that the Administrator must advance the entire amount of 
any loan prior to June 16, 1935, and such amount is advanced and placed to the 
credit of the District of Columbia in the Treasury of the United States, will the 
unobligated portion of such credit be covered back into the Treasury, and thus 
taken from the District, on June 30, 1935? If such unobligated portion would 
thus be taken from the District, it will be necessary for the District to obligate 
the entire amount of the cost of any contemplated project before that date. In 
a project of the size and complexity of the sewage-disposal plant it is not believed 
that this is possible. Therefore, the whole undertaking is involved in the de- 
cision on this and the preceding question. 
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(3) If it be held that the amounts of the loan can be advanced to the District, 
either by the Public Works Administrator or by the Treasury, from time to time 
as the money may be needed, at what time does interest begin to run? The 
language of the act is that the loan shall be ‘‘ without interest for the first three 
years after any such advances and with interest at not exceeding four per centum 
per annum thereafter on annual balances as of each June 30.” This would seem 
to mean that there shall be no interest for the first three years upon the amount 
of each separate advance. It has been suggested that the statute means that 
interest on all advances begins to run at the date of the first advance, and that 
beginning three years from that date interest must be paid on the outstanding 
balances of all advances made up to that time. This latter suggestion would 
appear to ignore the language ‘‘any such advances.’’ These words seem to indi- 
cate quite clearly that the obligation to pay interest begins separately on each 
advance. 

(4) Are funds allotted in this case by transfer of funds on Treasury books to 
the credit of the District of Columbia, and is the date of such transfer the effec- 
tive date three years after which interest begins to run? 

(5) In the event the entire sum is allotted to the District of Columbia, and it 
afterwards develops that the sewage-treatment plant will cost less than $8,000,- 
000.00, what happens to the remainder of the money, and does the District have 
to pay interest on such remainder never required, withdrawn, or used? 

6) Is the District of Columbia a Federal or a non-Federal agency in its rela- 
tions to the Public Works Administration? 


The National Industrial Recovery Act of June 16, 1933, 48 Stat., 
200, et. seq., had provided for the establishment of a Federal Emer- 
gency Administration of Public Works for the purposes therein stated 
and appropriations had been made for carrying out such purposes, 
which apparently did not include any loans or advances to the 
District of Columbia, when Public, No. 465, approved June 25, 1934, 
48 Stat. 1215, authorized the Commissioners of the District of Col- 
umbia to borrow for the District of Columbia from the Federal 
Emergency Administration of Public Works and authorized said 
Administration to lend to the said Commissioners a sum not to 
exceed $10,750,000 for the acquisition, purchase, construction, es- 
tablishment, and development of a tuberculosis hospital, a sewage 
disposal plant, an extension of or addition to Gallinger Municipal 
Hospital, a jail or other enclosure for prisoners at Lorton, Va., or 
any one or more of said projects as the said Commissioners may 
determine, with a requirement that the Commissioners submit with 
their annual estimates to the Senate and House of Representatives 
a report of their activities and expenditures under said act. 

The act of June 25, 1934, further provided, in sections 2 and 3 
thereof as follows: 


The sum authorized by section 1 hereof, or any part thereof shall, when bor- 
rowed, be available to the Commissioners of the District of Columbia for the 
acquisition by dedication, purchase, or condemnation of the fee simple title to 
land, or rights or easements in land, for the public uses authorized by this act, 
and for the preparation of plans, designs, estimates, models, and contracts, for 
architectural and other necessary professional services, without reference to the 
Classification Act of 1923, as amended, and section 3709 of the Revised Statutes, 
for the construction of buildings, including materials and labor, heating, light- 
ing, elevators, plumbing, landscaping, and all other appurtenances, and the pur- 
chase and installation of machinery, apparatus, and any and all other expendi- 
tures necessary for or incident to the complete construction of the aforesaid 
buildings and plants. All contracts, agreements, and proceedings in court for 
condemnation or otherwise, pursuant to this act shall be had and made in ac- 
cordance with existing provisions of law, except as otherwise herein provided. 
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That 70 per centum of so much of said sum authorized by section 1 of this act 
as may be expended as therein provided shall be reimbursed to the Federal 
Emergency Administration of Public Works from any funds in the Treasury to 
the credit of the District of Columbia, as follows, to wit: Not less than $1,000,000 
on the 30th day of June each year after such sum shall have been advanced to 
said District until the full amount expended hereunder is reimbursed, without 
interest for the first three years after any such advances and with interest at 
not exceeding 4 per centum per year thereafter on annual balances as of each 
June 30: Provided, That whenever the District of Columbia is under obligation 
by virtue of the provisions of section 4 of Public Act Numbered 284, Seventy- 
first Congress, entitled “‘An act for the acquisition, establishment, and develop- 
ment of the George Washington Memorial Parkway, and so forth’, approved 
May 29, 1930, to reimburse the United States for sums appropriated by the 
Congress under that act, the total reimbursement required under both that act 
and this act shall be not less nor more than $1,300,000 in any one fiscal year: 
Provided, That the Commissioners may, in their discretion, repay more than said 
amount: And provided further, That the Commissioners may, in their discre- 
tion, allocate any reimbursement as between the sums due by them to the United 
States under the aforesaid act and the sums due by them to the Federal Emer- 
gency Administration of Public Works under this act: Provided, That such 
sums as may be necessary for the reimbursement herein required of or permitted 
by the District of Columbia, and for the payment of interest, shall be included 
in the annual estimates of the Commissioners of the District of Columbia, the 
first reimbursement to be made on June 30, 1936. Until 70 per centum of so 
much of said sum authorized by section 1 of this act as may be expended as 
therein provided shall be reimbursed to the Federal Emergency Administration 
of Public Works, with interest as provided in this section, 10 cents of the tax 
levied and collected upon each $100 of the assessed valuation of all real and 
tangible personal property subject to taxation in the District of Columbia shall 
be deposited in the Treasury of the United States to the credit of a special ac- 
count for such reimbursement to the Federal Emergency Administration of Public 
Works and shall not be available for any other purpose. The Commissioners 
may, in their discretion, anticipate from said special account the payments 
required by this act. 


The borrowing transactions therein specified are authorized by 
the act of June 25, 1934, by the District of Columbia from the United 
States, the District acting through its Commissioners and the United 
States acting through the Administrator of the Federal Emergency 
Administration of Public Works. The resulting obligations of the 
District of Columbia are to the United States. 

The act contemplates a specific borrowing for each of the enu- 
merated projects as the Commissioners may determine upon, and 
that the full amount of each such loan when made shall be with- 
drawn from the appropriation involved and placed to the credit of 
the District of Columbia on the books of the United States Treasury 
for expenditure only for the purpose for which borrowed and in accord- 
ance with the laws applicable to expenditures by the District of 
Columbia. 

Had it been the intention in the act of June 25, 1934, that the 
moneys loaned should be advanced in installments from time to time, 
apt language doubtless would have been used to indicate such intent, 
as in section 3 with respect to repayment of the loan or loans in 
installments of at least $1,000,000 on the 30th day of June of each 
year. Interest at not exceeding 4 per centum per annum as may 
be fixed in the loan agreement or agreements begins 3 years after 
the date of the particular loan and runs thereafter against the unre- 
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paid portion thereof. The amount loaned and placed to the credit 
of the District of Columbia will remain available until expended or 
repaid to the United States unless the Congress should otherwise 
provide in the meantime. 

Answering specifically the questions stated in the submission of 
September 21, 1934, you are advised: (1) Since under existing law 
the agency authorized to act for the United States in making the loans 
here in question shall cease to exist June 16, 1935, it must be held that 
the act of June 25, 1934, contemplates that the loans therein author- 
ized shall be made and the amounts thereof placed to the credit of 
the District of Columbia at a reasonably early date and prior to June 
16, 1935. (2) The unobligated part of each such loan will remain 
available for the purpose for which loaned until expended or repaid 
to the United States. (3) The full amount of any loan made under 
the act of June 25, 1934, is required to be placed to the credit of the 
District of Columbia as of the date of the loan and interest thereon 
will begin to run 3 years from said date, it being in contemplation, as 
above stated, that not exceeding $10,750,000 for the several purposes 
stated in the act of June 25, 1934, may be obtained under separate 
loans—one for each project as may be administratively determined— 
hence the significance of the phrase ‘‘any such advances” as referred 
to in connection with this question. (4) This question is answered 
in the affirmative. (5) The unused and unrequired balance, if any, 
upon completion of the work for which borrowed should be repaid to 
the United States as a credit on the particular loan, which repayment 
will, of course, stop the accruing of interest on the amount so repaid. 
Interest begins 3 years from the date of a loan and continues there- 
after as to all unrepaid portions of the particular loan. (6) The 
- District of Columbia under the act of June 25, 1934, is neither a 
Federal nor a non-Federal agency in its relations to the Public Works 
Administration as to such loans and is required to function in the 
expenditure of said funds in accordance with the terms of the act of 
June 25, 1934, and other statutes applicable to the uses of public 
funds by said District. 


(A-58039) 
TRANSPORTATION—RATES—AMBIGUITY 


Where a carrier publishes a lower rate under a commodity description which has 
a generally understood and commercially accepted meaning, but it is apparent 
that the application of the rate is not limited strictly to articles included 
within that description and is to be given a liberal interpretation it must 
be clear, to justify a charge against appropriated moneys at a higher rate, 
that an article shipped is without the scope of the lower rate. 


Decision by Comptroller General McCarl, October 3, 1934: 


The Dollar Steamship Lines, Inc., Ltd., has requested review of 
settlement T90302%, dated December 1, 1933, which disallowed 
the carrier’s claim for $111.60 in addition to the amount of $37.20 
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theretofore paid by Capt. J. H. Knapp, Navy disbursing officer, on 
voucher 6138, September 11, 1933, for the transportation from New 
York, N. Y., to Manila, P. I., of 23 cases cotton sheets, the aggregate 
dimensions of the packages being 372 cubic feet, covered by bill of 
lading N881075, dated March 30, 1933. 

The carrier’s bill F-682 stated the charge as $148.80 computed 
at the rate of $16 per 40 cubic feet named in item 450 of Far East 
Conference Freight Tariff No. 9 as applicable on “Cargo n. o. s.,” 
notwithstanding the carrier’s earlier advice to the Navy Department 
under date of April 19, 1933, that ‘‘this shipment was rated.at $4.00 
per ton of 40 c. ft. or 2000#.” 

The disbursing officer’s payment was computed at the rate of $4 
per ton of 40 cubic feet which the carrier had advised it had applied 
to the shipment. 

Thereafter the carrier submitted a claim per bill F-682—A for the 
difference of $111.60 asserting in support thereof: 


Rate of $4.00 incorrect on cotton sheets. Item 450 FEC Tariff #9 applies 
@ $16.00 W/M. 

In settlement T903024 this claim was disallowed because the carrier 
having advised the Navy Department April 19, 1933, that ‘‘the cotton 
sheets were rated $4 per 40 cubic feet or 2,000 pounds, it therefore 
appears there is nothing further due claimant.”” See Southern Pacific 
Company v. United States, 268 U. S. 263. 

In support of its request for review of the settlement and allowance 
of the claim therein disallowed, the carrier has submitted a copy of a 
letter dated February 6, 1934, from the secretary, Far East Confer- 
ence, reading in pertinent part: 

* %* * the proper rate to have charged * * * is the general-cargo 
rate of $16.00 W/M as there is no commodity item or interpretation covering 
cotton sheets. There is an interpretation covering cotton sheeting authorizing 
the application of the cotton piece-goods rate. However, this is understood 
to apply to cotton sheeting in the bolt as it comes from the mill, which I believe 
is the general understanding as to the meaning of cotton piece goods. 

The interpretation of cotton sheeting, therefore cannot be construed to cover 
cotton sheets which are a finished manufactured article and properly chargeable 
at the cargo n. o. s. rate which was $16.00 W/M at the time shipment moved. 

On the date of this shipment tariff no. 9 (item 655 named a rate 
of $4 per ton of 40 cubic feet applicable on ‘Cotton piece goods (not 
including thread and yarn)” and (item 450) a rate of $16 per ton of 
40 cubic feet applicable on ‘Cargo, n.o.s. Applies only on commodi- 
ties not specifically covered by individual rate items.” 

Cotton sheets were not specifically named in any individual rate 
items, but it appears from the carriers’ own interpretation of the 
tariff that while an individual rate item might not specifically name 
a commodity that commodity could be so ‘specifically covered”’ by 
that item within the meaning of tie restriction noted in item 450, as to 
remove the application of the latter item. Furthermore, the com- 


modity descriptions in various individual rate items quite apparently 
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were not intended to limit the application of the rates named therein 
only to articles generally accepted as being embraced by such descrip- 
tions. Thus, item 655, although indicated as applying on ‘Cotton 
piece goods”, specifically provided that this term did not include 
“Thread and yarn.” There would appear to be no reason for such a 
specific exclusion if the term ‘“‘Cotton piece goods” as used in this 
item included only such articles as the term ordinarily would denote, 
that is articles of ““* * * plain woven material of simple character, 
equal on both sides, and of more or less ribbed production. * * * 
[having] alternating threads up and down throughout, alike on both 
sides of the fabric. The ordinary weaving loom |being] used in their 
manufacture. * * *” See Seaman Body Corporation v. Chicago 
& Northwestern Railway Co. et al., 200 I. C. C. 42 (43). 

It would seem apparent that thread and yarn are not included in 
the foregoing description of articles commercially understood to be 
meant by the term ‘‘cotton piece goods”, and their exclusion from the 
application of the rate would serve no useful purpose if that rate were 
limited to cotton piece goods as that term is generally understood 
and accepted commercially. That the rate in tariff item 655 was not 
limited to cotton piece goods in the original piece is manifest from 
the carriers’ own specific interpretation (as shown in the tariff) of 
item 655 as being applicable on such articles as cotton bags, cotton 
blankets, and cotton towels, all being “finished manufactured” 
articles of the same material as the articles here concerned. It is to be 
observed that the carrier itself originally treated these very articles 
namely, cotton sheets, as being entitled to the application of the rate 
named in item 655. 

The tariff “Index of Articles for Which Commodity Rates Are 
Provided Herein” shows that by authorized interpretation of tariff 
by the carriers the application of the $4 rate on cotton piece goods” 
named in item 655 extends to cotton bagging, cotton bags, cotton 
blankets, cotton bag liners, cotton duck, cotton netting, cotton sheet- 
ings, cotton shirtings, cotton toweling, and cotton towels, this appli- 
cation thus being much broader and more inclusive than the letter 
of the Secretary of the Far East Conference would indicate. It is 
apparent that the effect of these “authorized” interpretations of the 
application of item 655 is to hold that the commodities just named 
(though not shown in the said item) “are specifically covered by”’ an 
‘individual rate” item within the meaning of the item 450 provision 
that the latter item “applies only on commodities not specifically 
covered by individual rate items.’’ In other words, the carriers have 
indicated that the Cargo, n. 0. s. rate does not apply, not only in 
the event a commodity is specifically named in an individual rate 
item but also in the event that an individual rate item gives only a 
generic description and this generic description is to be given such 
a liberal interpretation as to include commodities which ordinarily 
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might be of doubtful inclusion. It would seem, therefore, that the 
term ‘‘Cotton piece goods” as used in item 655 was intended by the 
carriers to cover, and in practice is treated by the carriers as covering, 
with the exception of thread and yarn, not only cotton piece goods 
in the original piece or otherwise, but articles which by a shortly 
removed process are converted from cotton cloth to simple manu- 
factured articles ready for use as shipped. The tariff shows that by 
authorized interpretation prior to the date of this shipment, bags, 
blankets, and towels were entitled to the application of the $4 rate, and 
the record shows that the present carrier originally interpreted the 
tariff as making the same rate available on cotton sheets. The fact 
that several months later the same carrier apparently interpreted the 
same item as not being applicable on the same shipment indicates at 
best no more than that the carrier has published a rate the application 
of which is not clear even to the one responsible for it, an ambiguity 
made further apparent by the showing in the tariff of the numerous 
“‘authorized”’ interpretations of item 655 and the character of the 
commodities thereby found to be covered by this item. It does 
not seem in such a situation that cotton sheets are so far removed 
from cotton bags, cotton blankets, and cotton, towels, that the line 
of demarcation should operate to subject the sheets on the one side 
to a rate four times as great as that held by interpretation of an 
ambiguous term to be applicable on the bags, blankets, and towels on 
the other side. 

As the record does not afford a clear showing that cotton sheets 
are not properly for inclusion in the term “Cotton piece goods”’ as 
used in item 655, there appears to be no justification for a finding 
that they are covered by some other item, naming a higher rate, 
particularly when it appears as here, that the other item, that is, 
item 450, is meant obviously to be of the most limited application. 

Accordingly, upon the record as it appears, the settlement is sus 
tained. 


(A-57412) 


APPOINTMENTS—OATHS 


The oath of office prescribed by section 1757, Revised Statutes, must be furnished 
by all officers of the United States within the constitutional sense whose 
appointments are vested by law in the President of the United States, the 
courts of law or the heads of departments. Where employees are not 
required to be so appointed and it has been found administratively imprac- 
ticable to require them to execute the customary oath of office, evidence of 
the taking of such oath will not be required by the General Accounting 

ffice. 


Comptroller General McCarl to the Secretary of War, October 4, 1934: 
There has been considered your letter of August 14, 1934, as 
follows: 


Notices of exceptions to pay rolls are being received from the General Account- 
ing Office by disbursing officers of the Engineer Department at large requiring 
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information as to dates of oaths of office of employees of the following classes of 
employees: 

(a) Employees of noneducational grade serving in classified status. 

(b) Employees serving in temporary status under civil-service rules in classified 
positions. 

(c) Employees appointed as cooks and cooks’ helpers under the provisions of 
paragraph 13, subdivision I, schedule A, civil-service rules. 

The regulations of the Engineer Department contemplate that oath of office 
will be required in the probational appointment, or appointment with permanent 
civil-service status, of all employees of educational grade. Oaths of office are not 
required under these regulations for employments in positions of noneducational 
grade nor in temporary appointments to positions of either educational or non- 
educational grade. Oaths of office have not been required in such appointments 
because of the impracticability of arranging for the administering of the oath in 
many cases. Many locations at which appointments are made on field parties 
are isolated, and no officials authorized to administer oaths are located within 
commuting distance of the works. Moreover, the turn-over among these classes 
of employees is large and any attempt to require oath of office in appointments in 
these grades would result in greatly increased overhead expense. 

The decision of the Comptroller General (A—54519) of April 11, 1934, 18 Comp. 
Gen. 273, cited by the General Accounting Office as the basis for the exception 
above mentioned applies primarily to employments in the Public Health Service 
and refers specifically to the fact that the regulations of that Service provide 
that every officer and employee is required to execute an oath of office in dupli- 
cate before assuming his duties. In that decision, reference is made to an earlier 
decision of the Comptroller General of December 23, 1929, 9 Comp. Gen. 261, 
which apparently related to appointments in the departmental service to posi- 
tions subject to classification by the Personnel Classification Board. In that 
decision it was held that as to employees in the classified service appointed to 
new or additional positions the pay rolls should show date of appointment, date 
of entrance on duty, and date of oath. The conditions in the departmental 
service or in a field service where employment is stabilized differ materially from 
conditions in the Engineer Department at large. In the departmental service the 
number of positions on the pay roll varies only slightly, whereas in the Engineer 
Department at large the number of employees varies from month to month 
according to the season and the needs of the work. There is inclosed a tabu- 
lated statement covering employments in the Engineer Department at large for 
the fiscal years 1933 and 1934, which gives some idea as to the fluctuation in the 
force. Attention is invited particularly to a number of additions and separa- 
tions, indicating the rate of turn-over. 

Under the circumstances, information is requested as to whether the require- 
ments will not be met if information be furnished on the pay rolls in the case of 
each employment as to the date of entrance on duty. 


Section 1757, Revised Statutes, and section 2 of the act of May 13, 
1884, 23 Stat. 22, require an oath of office to be executed by “any 
person elected or appointed to any office of honor or profit.”” This 
requirement applies only to officers of the United States in the con- 
stitutional sense. That is, officers whose appointments are vested 
by law in the President of the United States, the courts of law or the 
heads of departments. See 6 Comp. Gen. 112 and the cases therein 
cited. Notwithstanding the foregoing it is customary for all officers 
and employees of the United States to be required to execute an oath 
of office and some services have incorporated such a requirement in 
their personnel regulations. It is to such practice and regulations 
that the decisions in 9 Comp. Gen. 261, and in 13 Comp. Gen. 273 
have reference. However, where the employees are not required to 
be appointed by the head of the department and it has been found 
administratively impracticable to require the oath of office, as in the 
three classes referred to in your submission, evidence of the taking of 
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the oath will not be required by this office. It will be sufficient in 
such cases if information is furnished on the pay roll of the date of 
appointment or employment and of entrance upon duty. 


(A-57477) 
EXCHANGE—LOSSES BY APPRECIATION 





OF FOREIGN CURRENCY 


The losses incurred by officers and employees of the United States due to the 
appreciation of foreign currency in accordance with the act of March 26, 
1934, and the Executive orders issued thereunder are to be computed upon 
the net pay compensation and allowances accruing to employees subsequent 
to July 14, 1933, during periods of foreign service, leave, or travel, as defined 
in Executive Order No. 6657—-A as amended and not otherwise, irrespective 
of when or where the checks covering such pay, compensation, or allowances 
may be cashed. As the Executive order expressly includes leave of absence 
with pay in a foreign country, no losses may be based upon periods of leave 
in the United States. 


Comptroller General McCarl to the Secretary of State, October 5, 1934: 






































There has been received your letter of August 28, 1934, as follows: 


There is enclosed a copy of a despatch of July 20, 1934, from Mr. Theodore 
Marriner, counselor of the American Embassy at Paris, France, transmitting a 
claim of francs 10,115.95 for exchange loss incurred on salary on account of 
appreciation of the franc in relation to the American dollar during a period of 
leave of absence in the United States and while traveling on American vessels, 
his checks for which were cashed in France. 

The Executive Order No. 6810 of August 4, 1934, a copy of which is enclosed, 
amends the Executive Order No. 6657—A of March 27, 1934, so that there is no 
question about reimbursement for the period while traveling on American vessels. 

The act of March 26, 1934, authorizes payment of losses sustained ‘‘while in 
service in foreign countries’’, and the Executive order of March 27, 1934, says: 

**1. The words in the act ‘while in service in foreign countries’, for the purpose 
of these regulations, shall be understood to mean (a) while employed in or on 
assignment or detail to a post of duty in a foreign country, (b) while on route 
through a foreign country or on a foreign vessel to or from such post, (c) while, 
during such assignment or detail abroad, on leave of absence with pay in a foreign 
country, (d) while traveling in foreign countries under official orders, or (e) while 
attached to and serving on board United States vessels stationed in foreign waters 
for not less than 30 consecutive days.” 

In drafting the Executive order, section C of the above article was so worded 
as to cover leave when in a foreign country, the assumption being that while on 
leave in the United States, still in service abroad, salary checks or drafts would 
probably be cashed in the United States, and consequently no loss would be 
sustained. 

However, as in Mr. Marriner’s case, it occasionally happens that an officer 
does not have occasion to cash such drafts and checks in the United States, but 
finds it necessary to do so for his expenditures at his post on his return there. 
In such cases it appears to the Department that losses sustained are properly 
within the intent of the law. 

There is a similar case in checks covering allowances for rent of residences. 
Since obviously expenditures for rent under these allowances must be paid abroad, 
and the allowances are not paid to officers during absence on leave except where 
they must maintain their quarters while absent, the Department has considered 
that losses on such checks are a proper charge against the appropriation. 

I would be glad to receive your views in regard to these points. 


While the act of March 26, 1934, 48 Stat. 466, very broadly provides 
for meeting losses sustained on and after July 15, 1933, by officers, 
enlisted men, and employees of the United States while serving in 
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foreign countries, it is not to be construed as authorizing reimburse- 
ment for all losses sustained by such officers, enlisted men, and 
employees, but only such losses, actual or theoretical, as are directly 
connected with and resulting from their employment or travel in the 
foreign country or while en route to and from such country, that is to 
say, losses on pay and allowances accruing “while in service in foreign 
countries” subsequent to July 14, 1933. 

Executive Order No. 6657—A, of March 27, 1934, as amended by 
Executive Orders Nos. 6780 of June 30, 1934, and 6810 of August 4, 
1934, provided as follows: 


Pursuant to the authority vested in me by the act entitled “An Act to authorize 
annual appropriations to meet losses sustained by officers and employees of the 
United States in foreign countries due to appreciation of foreign currencies in 
their relation to the American dollar, and for other purposes”, approved March 
26, 1934, and in order to afford immediate relief, I prescribe the following tempo- 
rary —_ ulations, which shall apply to all officers, enlisted men, and employees 
of the United States while in service in foreign countries. 






DEFINITION 


1. The words in the act ‘‘ while in service in foreign countries”, for the purpose 
of these regulations, shall be understood to mean (a) while employed in or on 
assignment or detail to a post of duty in a foreign country, (6) while en route 
through a foreign country or to or from such post, (c) while, during such assign- 
ment or detail abroad, on leave of absence with pay in a foreign country, (d) 
while traveling in foreign countries under official orders, or (e) while attached to 
and serving on board United States vessels stationed in foreign waters for not 
less than 30 consecutive days. 


PURPOSE OF REGULATIONS 


2. The purpose of these regulations is to provide for reimbursement to officers, 
enlisted men, and employees of the United States (hereinafter referred to as 
employees), for losses sustained from appreciation of foreign currencies in their 
relation to the American dollar, as authorized under the aforesaid act. 


METHOD OF COMPUTATION OF PAYMENT OF LOSSES 


3. (a) The loss above referred to is that calculated on the basis of conversion 
into foreign currency of the employee’s net salary and net allowances, except 
as provided in paragraphs (b) and (c) of this section. 

b) In case of employees serving under the War and Navy Departments 
(with the exception ‘of military and naval attachés and other employees attached 
to their offices, who shall be governed by paragraph (a) of this section), the loss 
is that calculated on the basis of conversion into foreign currency of the employee’s 
net and allowances. 

(| n case of employees traveling in foreign countries under official orders, 
ool employed in or on assignment or detail to a post of duty in a foreign country, 
no part of the employee’s salary not converted for expenditure abroad shall be 
ieniaited in the loss referred to for the purposes of these regulations. 

(d) In case of employees who sustained losses arising from the conversion 
of salaries or allowances (including those paid from fees either in foreign or 
American currency) during the period from July 15, 1933, to the effective date 
of this order, the losses shall be calculated as provided in paragraphs (a), (6) 
and (c) of this section. Claim for reimbursement for such loss shall be accom- 
panied by the best evidence, available to the employee, of the rate at which 
conversion was made. 

(e) As used in this section: 

The term ‘‘net salary”? means the base salary less any deduction for con- 
tribution to the retirement or other fund, or on account of percentage deductions 
in compensation. 

The term ‘‘net allowances” means allowances paid to the employee. 

The term “net pay and allowances” means the employee’s full pay, includin 
extra or additional pay, and all allowances (other than those furnished in kind 
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less deductions therefrom on account of allotments, fines, and forfeitures, clothing, 
hospital, civil-service retirement fund, percentage deductions in compensation, 
and other sundry checkages. 

The order was further amended by Executive Order No. 6850 of 
September 18, 1934, with respect to a condition not here involved. 

The omission of the words “‘on foreign vessels” from section 1 (b) 
of the original order by the amendment of August 4, 1934, does not 
of itself make the Executive order applicable to all travel on American 
vessels, the effect of the omission being that where there is an other- 
wise reimbursable loss while en route to or from a post of duty in a 
foreign country the fact that the travel was on an American vessel 
will not preclude such reimbursement. 

Accordingly, the losses to be reimbursed are to be computed upon 
the net pay and allowances accruing to the employee subsequent to 
July 14, 1933, during periods of foreign service, leave, or travel, as 
defined in paragraph 1 of the Executive order as amended, and not 
otherwise, irrespective of when or where the checks covering such 
pay and allowances may be cashed. As the definition in the Execu- 
tive order expressly includes “‘leave of absence with pay in a foreign 
country” it must be held to exclude periods of leave in the United 
States notwithstanding that the check for compensation covering 
the period of leave in this country may not be issued or cashed until 
the employee’s return to the foreign country. 

The voucher forwarded with your memorandum will be retained 
in this office for direct settlement in accordance with the foregoing. 


(A-57836) 
BURIAL EXPENSES—RESERVE OFFICERS OF THE ARMY 


Under the provisions of the act of April 26, 1928, 45 Stat. 461, payment of burial 
expenses and return of the body to his home of a Reserve officer of the Army 
who dies while on active duty with the Civilian Conservation Corps is limited 
to $100. 


Comptroller General McCarl to Capt. W. T. Johnson, United States Army, 
October 5, 1934: 


There has been received your letter of September 11, 1934, as 
follows: 


1. There is forwarded herewith for advance decision as to the propriety for 
payment a voucher in the amount of $150 in favor of H. M. Patterson & Son, 
Atlanta, Georgia, covering burial expenses of Lieutenant Claude E. Buchanan, 
C. A.—Res., who died June 21, 1934, while on active duty with the Civilian 
Conservation Corps at C. C. C. Camp P-68, Shady Grove, Florida. 

2. Army Regulations 5-280 provide for an expenditure of $100 for burial ex- 
penses of Reserve officers who die while on active duty, W. D., C. C. C. Regula- 
tions provide for an additional $50 to cover the ‘‘necessary expenses of interment 
upon arrival of the body at place of burial’’ for ‘‘deceased members of the Civilian 

onservation Corps.” The voucher in question includes the additional $50 
authorized for members of the Civilian Conservation Corps. 

3. It is therefore requested that this office be advised as to whether or not this 
additional $50, authorized for the burial of deceased members of the Civilian 
Conservation Corps is properly payable in connection with the burial of Reserve 
officers who die while on active duty with the Civilian Conservation Corps. 
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It appears that Second Lieutenant Buchanan, C. A.—Res., by 
direction of the President, and to carry out the provisions of the act 
of March 31, 1933, Public No. 5, Seventy-third Congress, was ordered 
to active duty for a period of 6 months in connection with the Civilian 
Conservation Corps by paragraph 12, S. O. 29, dated Headquarters 
Fourth Corps Area, March 2, 1934. The bill of the undertaker, 
H. M. Patterson & Son, Atlanta, Ga., in the sum of $150 represents 
(1) charges in the sum of $100 for transfer of the remains from the 
C.C.C. camp at Shady Grove, Fla., to the station, embalming, casket 
and shipping box, and, (2) $50 for opening grave at Atlanta, Ga., 
limousine, hearse, and professional services at Atlanta, Ga. The 
services of the undertaker are stated to have been secured by an in- 
formal agreement and the question presented is whether the charges 
in full may be paid under the provisions of the War Department 
Regulations pertaining to the Civilian Conservation Corps, dated 
March 6, 1934, paragraph 40 of which provides: 

Burial expenses.—Expenses in connection with the burial of deceased members 
of the Civilian Conservation Corp, including transportation of authorized attend- 
ants and transportation of the remains to the home of the deceased, will be charged 
to emergency conservation funds. Such expenses will be limited to those author- 
ized for enlisted men of the Regular Army. In addition to the foregoing author- 
ized burial expenses, an expenditure of not to exceed $50 to cover the necessary 
expenses of interment upon arrival of the body at place of burial is authorized. 
Corps area commanders will issue such instructions as may be necessary to insure 
that the parents or nearest relative of the deceased, or other person to whom the 
remains are delivered, is informed of this authorization and advised as to the 

roper procedure to be followed in obtaining payment of obligations incurred. 

/hen suitable outer clothing is not available, corps area commanders are author- 
ized to expend not to exceed $15 per deceased member for the necessary civilian 
clothing for burial purposes. Members of the Civilian Conservation Corps are 
not civilian employees within the meaning of paragraph Ic (5), AR 210-500. 


They will not be entitled to burial in post or national cemeteries because of 
their enrollment in the Civilian Conservation Corps. * * 


These regulations further provide with respect to the utilization of 
the services of Reserve officers: 


17. Personnel— * * * 

b. Reserve-—(1) Tosupplement Regular Army officers on duty with the Civilian 
Conservation Corps, the President has approved the use of Reserve officers on 
active duty in such numbers and grades as are authorized elsewhere in these regu- 
lations or as may be authorized from time to time by the War Department. * * * 

- * * * * * * 

(3) Periods of active duty of Reserve officers will be normally for 6 months, 
but corps area commanders, in the interest of greater diffusion of training, may 
prescribe a less time, provided that no period shall be less than 60 days. 

* * * * * * * 

(5) Reserve officers may not be reduced and reappointed to a lower grade in 

order to qualify for this active duty. 


By Executive Order No. 6126, approved May 8, 1933, the President 
in pursuance of the provision of the act of March 31, 1933 (48 Stat. 
22), directed that the pay and allowances of Reserve officers of the 
Army, including their travel allowance authorized by law, called to 
active duty in connection with the conservation work, shall be made 
from the Emergency Conservation fund, but it is not perceived that 
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this authority for active-duty pay and allowance to Reserve officers 
(see annual appropriation acts under War Department, Organized 
Reserves, prohibiting use of funds appropriated for pay of Reserve 
officers on active duty for a longer period than 15 days, subject to 
certain exceptions) was intended to modify or change in any way the 
pay, emoluments, or rights incident to such Reserve officers’ active 
duty with the Civilian Conservation Corps above those provided by 
existing law and regulations. Certainly there is no justification for 
holding that a Reserve officer of the Army called to active duty with 
the Civilian Conservation Corps thereupon becomes an enrollee, the 
only class of persons contemplated by the quoted paragraph 40. 
Under section 37 (a) of the National Defense Act as amended, they 
are entitled, while on active duty, to the same pay and allowance as 
officers of the Regular Army of the same grade and length of active 
service, and express provision is made for their medical treatment, 
hospitalization, and burial expense by the act of April 26, 1928 (45 
Stat. 461), which provides in part: 


* ¥* * members of the Officers’ Reserve Corps and of the Enlisted Reserve 


Corps of the Army who suffer personal injury or contract disease in line of duty 
while on active duty under proper orders; * * * If the death of any person 
mentioned herein occurs while he is undergoing the training or hospital treatment 
contemplated by this section, the United States shall, under regulations prescribed 
as aforesaid, pay for burial expenses and the return of the body to his home a 
sum not to exceed $100. 

There has been no repeal of the above provision of law limiting the 
amount to be expended by the Government for burial expenses and 
return home of the bodies of Reserve officers who die while on active 
duty. 

There was no authority for contracting for services in connection 
with the return of the body of Second Lieutenant Buchanan to his 
home, and burial in excess of $100 and the payment of any amount in 
excess thereof is not authorized. Therefore, if there were no transpor- 
tation charges borne by the Government in shipping the remains and 
no other expenses were incurred, payment may be made in the sum 
of $100, the maximum amount allowable under the law. 


(A-56990) 


RETIREMENT—REEMPLOYMENT OF DISABLED ANNUITANTS— 
GOVERNMENT-OWNED CORPORATIONS 


Upon the reemployment under the Government in any civilian capacity, the dis- 
ability retirement annuity being received at the time of reemployment under 
the terms of section 6 of the Civil Retirement Act, must cease even though 
the position in which reemployed may not be comparable with the position 
from which retired for disability, the purpose and intent of the civil retire- 
ment legislation being entirety inconsistent with dual payment of active 
service compensation and civilian retirement annuity to the same person for 
the same period of time. 
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As sections 5 and 9 of the Civil Retirement Act as amended by the act of May 29, 
1930, 46 Stat. 472, have now been generally construed and applied to author- 
ize an employee who once becomes entitled to retirement benefits to count 
toward longevity in computing the amount of his annuity any civil service 
under the United States not subject to another retirement act, it must be 
concluded that reemployment of a retired annuitant by a Government-owned 
corporation in any capacity is controlled by the same conditions and restric- 
tions under the retirement act as are applicable to reemployment in the clas- 
sified civil service of the United States. 


Comptroller General McCarl to the President, United States Civil Service Com- 
mission, October 6, 1934: 


There has been received letter dated August 1, 1934, from the 
Administrator of Veterans’ Affairs, as follows: 


Mr. William C. Carter, R-35344, formerly employed as machinist, Washington, 
D. C., Navy Yard, Navy Department, filed application for retirement on account 
of disability under date of March 27, 1931, and was found totally disabled for 
useful and efficient service in the position held, and under the provisions of sec- 
tion 6 of the Civil Service Retirement Act of May 29, 1930, he was retired effective 
December 1, 1930. At the time of retirement he had completed 32 years, 8 
months, 5 days of service and was awarded an annuity at the rate of $1,200.00 
per annum. 

Subsequent to retirement, November 1, 1931, a communication was received 
from the Superintendent, National Training School for Boys, Washington, D. C., 
advising that Mr. Carter had been employed by that establishment and request- 
ing advice as to whether such reemployment was proper in view of the receipt by 
Mr. Carter of annuity on account of his service as a machinist. Section 6 of the 
Civil Service Retirement Act of May 29, 1930, provides in part: 

“Tf an annuitant shall recover before reaching retirement age and be restored 
to an earning capacity which would permit him to be appointed to some appro- 
priate position fairly comparable in compensation to the position occupied at the 
time of retirement, payment of the annuity shall be continued temporarily to 
afford the annuitant opportunity to seek such available position, but not in any 
case exceeding ninety aos from the date of the medical examination showing 
such recovery.” 

Under date of November 11, 1931, communication was addressed to the Super- 
intendent, National Training School for Boys, reading as follows: 

‘Replying to your letter you are advised that the test of Mr. Carter’s right to 
employment would be the inhibition against reemployment in any position within 
the purview of the retirement law while in receipt of annuity. The express pro- 
vision contained in the final paragraph of section 2 of the act to the effect that no 
person separated from the service who is receiving an annuity under the provi- 
sions of section 1 of the act shall be employed again in any position within the 
purview of this act is held to be applicable to annuitants under section 6 of the 
act based upon disability to the extent that whereas there would be a right to 
reemployment in a position within the purview of the act, such reemployment 
would have the effect of terminating the annuity. Employment while in receipt 
of annuity based upon disability would also frequently be evidence that there was 
a recovery and termination of the annuity would be justified on that account. 
However, in the case of Mr. Carter it is understood that the duties now performed 
by him at the National Training School for Boys are so different from those re- 
quired of him as a machinist in the local navy yard that such performance is not 
- itself inconsistent with the acceptance of a continuance of total disability in 

is case. 

“A position within the purview of the retirement law has been accepted thus 
far to be confined to a position in the classified civil service or in some other 
branch of the public service forming the basis for retirement upon annuity rather 
than service or positions of the kind mentioned in section 5, act of May 29, 1930, 
which may form the basis of service credit subject to the conditions therein stated: 

“In your letter you state that the National Training School for Boys is an inde- 
pendent establishment of the Government and does not come under the civil 
service. By consuiting the statutory provisions pertaining to the creation, gov- 
ernment, and operation of the National Training Bchool for Boys, it appears that 
the same is in charge of and is managed or governed by a board of seven trustees 
appointed by the President of the United States upon the recommendation of the 
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Attorney General, the board being a corporate body for the purpose of taking 
and holding in trust for the United States property of every description purchased, 
appropriated, or set apart for the use of said institution with all the remaining 
powers necessary to carry into effect the operation and management of the school 
including the power to make bylaws, rules, and regulations for their own govern- 
ment and the government of the institution, its officers, employees, and inmates. 
The powers vested in the board of trustees include the authority to appoint the 
officials and other persons necessary to operate the institution and fix their com- 
pensation subject to the approval of the Attorney General. 

“Ever since the inception of the civil-service retirement system it has been 
accepted that employees of corporations created by the Government are not 
employees of the United States or within the purview of the retirement law 
except where the statutes may have made an exception as in the case of Panama 
Railroad Company employees and employees of the National Home for Disabled 
Volunteer Soldiers whose tenure of employment is not intermittent nor of un- 
certain duration, etc., as provided in the specific acts bringing these general classes 
of employees within the purview of the civil-service retirement system. As 
there is no provision of law granting officers and employees of the National 
Training School for Boys the benefit of any of the various retirement laws, it 
must be accepted that Mr. Carter as an employee or official of said institution is 
not occupying a position within the purview of the retirement law and there 
would, therefore, appear to be no objection to his employment there in a position 
where the duties are of such a character as to not warrant the conclusion that 
he has made a recovery to such an extent as to be able to resume his former 
duties as a machinist in the local navy yard or duties of a closely analogous 
character. It is understood, as hereinbefore stated, that Mr. Carter’s present 
duties are not of such a character.” 

It will be noted that the foregoing communication, wherein it was stated in 
substance that employees of corporations owned by the Government were not 
within the purview of the civil-service retirement law, was dated November 11, 
1931. Since that time it has been established that employment for Government- 
owned corporations may be included in computing annuitable service. (37 Op. 
Atty. Gen’l 7; Dept. Cir. No. 90, Civil Service Com.; Ops. Solicitor, Veterans’ 
Adm. April 28, 1933, July 28, 1933, Sept. 5, 1933, Mar. 5, 1934; Veterans’ Adm. 
Cireular Letter of Nov. 10, 1933.) 

With service for Government-owned corporations now being included in com- 
puting annuitable service under the civil-service retirement laws, it would seem 
that the reasons previously advanced for permitting the claimant to receive 
annuity and at the same time receive compensation from a Government-owned 
corporation would not now be equally applicable. Furthermore, attention is 
oo to your decision of August 23, 1933 (13 Comp. Gen. 54), wherein it was 
held: 

“In no case may both retirement annuity and civilian compensation be paid 
to the same person for the same period of time.” 

In view of the foregoing, your decision is requested respecting what action 
should be taken in this case. 


The portion of section 6 of the Civil Retirement Act quoted in the 
letter does not, alone, control disposition of this case. The portion 
quoted provides only for the temporary continuance of disability 
retirement annuity after it has been determined by proper authority 
that the annuitant has been “‘restored to an earning capacity which 
would permit him to be appointed to some appropriate position fairly 
comparable in compensation to the position occupied at the time of 
retirement,’”’ Said provision may not be regarded as authorizing or 
recognizing the legality of annuity payments for disability after 
reemployment under the Government, but on the contrary said 
section negatives such dual payments. Paragraph 353 of the regula- 
tions approved by the Commissioner of Pensions June 8, 1928, pub- 
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lished on page 48 of the Retirement Act Handbook, explains the 
application of the provision as follows: 


When a medical examination made in compliance with the direction of the 
Commissioner of Pensions shows that the annuitant has recovered and has been 
restored to an earning capacity which would permit him to be appointed to some 
appropriate position fairly comparable in compensation to the position occupied 
at the time of retirement, payment of the annuity shall be continued temporarily 
to afford the annuitant opportunity to seek such available position, but not in any 
case exceeding 90 days from the date of the medical examination showing such 
recovery. If the annuitant shall be reinstated in the Government service within 
the 90 days the annuity shall be discontinued on and including the day prior to 
such reinstatement. 


The purpose and intent of civil retirement legislation is entirely 
inconsistent with the dual payment of active service pay and civil 
retirement annuity to the same person for the same period of time. 
The various provisions of the Civil Retirement Act limit its benefits 
to employees who are not in the active service of the United States in 
any capacity and also prohibit dual payments of annuity and dis- 
ability compensation under the Employees’ Compensation Act. See 
section 1 prohibiting reemployment, section 6 requiring discontin- 
uance of annuity when there has been such a recovery as to enable 
the employee to be reemployed, and prohibiting dual payments of 
disability retirement annuity and disability compensation, and section 
7 requiring discontinuance of involuntary separation annuity upon 
reemployment. The general principle has been stated in the decision 
cited, viz, 13 Comp. Gen. 54, as follows: ‘‘In no case may both retire- 
ment annuity and civilian compensation be paid to the same person 
for the same period of time.” See also, 10 Comp. Gen. 309. 

This principle is applicable to any reemployment in any capacity 
in the Government civil service which may be counted toward 
longevity in computing retirement annuity, including service with 
Government-owned corporations. That.is to say, as sections 5 and 
9 of the Civil Retirement Act, as amended by the act of May 29, 
1930, 46 Stat. 472, have now been generally construed and applied 
to authorize an employee who once becomes entitled to retirement 
benefits to count toward longevity in computing the amount of his 
annuity any civil service under the United States not subject to 
another retirement act, including service with Government-owned 
corporations, it must be concluded that reemployment of a retired 
annuitant by a Government-owned corporation in any capacity is 
controlled by the same terms, conditions, and restrictions under the 
retirement act as are applicable to reemployment in the classified 
civil service of the United States. 

The National Training School for Boys was created by statute and 
is maintained with appropriated funds. It is a Federal institution 
and the service thereunder is in the civil service of the United States. 
While it is understood initial service as an officer or employee of the 
institution would not entitle to retirement, such service is authorized 
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to be counted in computing longevity of an employee once having a 
retirement status. Accordingly, the reemployment of Mr. Carter, 
an annuitant, with the National Training School for Boys, should 
have terminated his annuity. Payment of the annuity should now be 
discontinued, the employee’s right to subsequent retirement being 
for consideration under the terms of the Retirement Act then in 
effect. In view of the previous administrative action in this case 
and in the absence of an authoritative decision on the matter, no 
refund of retirement annuity prior to the date of this decision will be 
required. 


(A-57230) 


COMPENSATION—HOLDING TWO POSITIONS—RETIRED NAVY 
OFFICERS 


The appointment as Assistant Deputy Commissioner of Internal Revenue, a 
permanent full-time office, of a retired officer of the Navy receiving retired 
pay in excess of $2,500 per annum, who was retired for length of service, is 
prohibited by the Act of July 31, 1894, 28 Stat. 205, and the prohibition of 
the statute may not be overcome by relinquishing retired pay while holding 
the civilian office. 14 Comp. Gen. 179, affirmed; 13 Comp. Gen. 448 and 
14 id. 68 distinguished. 


Comptroller General McCarl to the Secretary of the Treasury, October 6, 1934: 


There has been received your letter of September 10, 1934, as 
follows: 


There has been received your letter of August 29, 1934, in response to our 
request for a ruling on the eligibility of Mr. William R. Sayles for appointment 
to the position of Assistant Deputy Commissioner, Alcohol Tax Unit, Bureau of 
Internal Revenue, Treasury Department. You will recall that Mr. Sayles is a 
retired Navy officer at the retired pay rate of $4,500 per annum and that the 
retirement is a result of Mr. Sayles’ length of service in the Navy. It was stated 
in your letter that ‘Captain Sayles is entitled to no compensation for services as 
assistant deputy commissioner and as his appointment as such was void ab initio, 
it should be canceled.” 

This ruling was based upon the Act of July 31, 1894, as amended by the Act 
of May 3, 1924 (5 U.S. C., Sec. 62), which reads as follows: 

‘*No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be appointed 
to or hold any other office to which compensation is attached unless specially 
authorized thereto by law; but this shall not apply to retired officers of the 
Army or Navy whenever they may be elected to public office or whenever the 
President shall appoint them to office by and with the advice and consent of the 
Senate. Retired enlisted men of the Army, Navy, Marine Corps, or Coast 
Guard retired for any cause, and retired officers of the Army, Navy, Marine 
Corps, or Coast Guard who have been retired for injuries received in battle or 
for injuries or incapacity incurred in line of duty shall not, within the meaning of 
this section, be construed to hold or to have held an office during such retire- 
ment,”’ 

It is my belief that there are valid grounds which would justify you in recon- 
sidering your decision. I shall state them briefly. 

The Act of 1894 as amended, which is quoted above, prohibits the appointment 
to office of any person holding another office to which is attached a salary or 
annual compensation amounting to $2,500. Enlisted men retired for any 
cause, and officers retired for injuries received in battle or in line of duty are 
excepted from the provisions of the act. 
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With respect to retirement for causes other than disability, it was stated in 
13 Comp. Gen. 60, 62: 

“The National Recovery Administration may employ retired commissioned or 
warrant officers of the mentioned services who were retired for causes other than 
disability, that is, after 30 years’ service or for age, only if the rate of retired 
pay and the rate of compensation fixed for the civilian office or position are each 
less than $2,500 perannum. For example, a retired officer receiving retired pay 
at the rate of $2,400 per annum may be employed in a civilian office or position 
for which the rate of compensation of $2,400 per annum has been fixed, but, of 
course, under section 212 of the Economy Act the officer or employee in such 
case could actually receive a combined rate of retired pay and civilian compensa- 
tion not in excess of $3,000 per annum for instance, the civilian salary of $2,400 
and $600 of the retired pay. 

“The National Recovery Administration may not employ retired commissioned 
or warrant officers who were retired for causes other than disability incurred in 
line of duty if the rate of either the retired pay or the compensation fixed for the 
civilian position is $2,500 per annum or more.” 

In this decision it was not considered what would happen if a person being 
appointed to a position in the National Recovery Administration elected to 
forego receiving his retired pay. The decision rested on the assumption that 
pay would be received from both sources. Mr. Sayles’ eligibility is not governed 
by this decision since he offers to relinquish his right to receive retired pay while 
in the Treasury Department employ. 

Section 212 of the Economy Act (1932) referred to in the latter opinion, is 
cited as 5 U. 8. C., Sec. 59. It reads as follows: 

(a) After June 30, 1932, no person holding a civilian office or position, appoin- 
tive or elective, under the United States Government or the municipal govern- 
ment of the District of Columbia or under any corporation, the majority of the 
stock of which is owned by the United States, shall be entitled, during the period 
of such incumbency, to retired pay from the United States for or on account of 
services as a commissioned officer in any of the services mentioned in title 37, 
Pay and Allowances, at a rate in excess of an amount which when combined with 
the annual rate of compensation from such civilian office or position, makes the 
total] rate from both sources more than $3,000; and when the retired pay amounts 
to or exceeds the rate of $3,000 per annum such person shall be entitled to the 
pay of the civilian office or position or the retired pay, whichever he may elect. 
As used in this section, the term ‘retired pay’ shall be construed to include credits 
for all service that lawfully may enter into the computation thereof. 

**(b) This section shall not apply to any person whose retired pay plus civilian 
pay amounts to less than $3,000; Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred in com- 
bat with an enemy of the United States.” 

The foregoing section, it is submitted, isin pari materia with section 62 (the Act 
of 1894), and expressly gives to appointees to a civilian office who are also receiv- 
ing a retired pay amounting to $3,000 or more, an election as to whether they will 
receive the civilian or the retired pay. The clear purpose of this section is, 
therefore, that certain retired officers should not be permitted to draw pay from 
more than one source. The fact that the section was enacted later than section 
62, and the fact that it provides for such election, are clear implications that such 
retired officers are not prohibited from accepting civilian positions on the assump- 
tion that an election will be made. Section 59 contains a proviso that it shall 
not apply to officers retired for disability incurred in combat. It must therefore 
apply to officers retired for length of service. Since Mr. Sayles was retired for 
length of service, it is my opinion that he has a right of election under Section 
59 (a). This right of election was not denied in your opinion of July 25, 1934 
(A-56610), and the right of election was sustained in 138 Comp. Gen. 448 (June 16, 
1934). 

That section 62 (the Act of 1894) was not intended to prohibit a regular appoint- 
ment of one holding another office when the compensation attached to one of the 
offices is relinquished is clearly shown in 34 Op. Atty. Gen. 490 et seq. (1925). 
In that opinion it was ruled that the Chief of the Bureau of Efficiency might 
legally be appointed a member of the Board of Actuaries provided for by the 
Retirement Act of 1920, he having relinquished his right to receive any compen- 
sation attached to the second position. The Attorney General observed: 

“The mere fact that an appropriation is available to pay for the services 
rendered by two members of the Board of Actuaries does not prevent the appoint- 
ment of the Chief of the Bureau of Efficiency as a member of the Board of Actu- 
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aries to perform the services required of the board without extra compensation 
for the additional services rendered. 
* * * * * * * 

“In all the decisions heretofore cited * * * the question of additional 
compensation for the extra duties performed was involved. (Note, as in the 
cases heretofore considered by the Comptroller General.) In the case submitted 
for my consideration, the question of double salary or extra compensation for the 
additional duties to be performed is eliminated. (Note, as it is in Mr. Sayles’ 
case.) 

* + * x * + * 

“There is little doubt but that the Act of 1894 was enacted to prevent an 
employee of the Government from holding two positions and receiving the salary 
provided for each by law. There is no indication, however, that it was the inten- 
tion of Congress to prevent a person employed in the Federal service at a com- 
pensation in excess of $2,500 from being appointed to another office or designated 
to perform the duties of another position, without additional compensation 
therefor, when the duties of the two positions are not incompatible.” 

Mr. Sayles offers to relinquish the compensation attached to one of his offices; 
the offices surely are not incompatible and the holding of them both under such 
circumstances is therefore not forbidden under the Act of 1894 ce U.S. C., sec. 62). 
An election is expressly permitted under the 1932 Act (5 U.S. C., sec. 59 (a)). 

Your reconsideration of Mr. Sayles’ eligibility in the light of the foregoing 
will be greatly appreciated. 


The Act of 1894, as amended, is more than a dual compensation 
statute. The prohibition therein is against the appointment of a 
person “who holds an office the salary or annual compensation at- 
tached to which amounts to the sum of two thousand five hundred 
dollars,” to another “office to which compensation is attached,”’ with 
the exceptions noted. William R. Sayles holds the office of captain, 
United States Navy, retired, with salary or annual compensation 
attached by specific statutory provisions amounting to more than 
$2,500 per annum. The permanent full-time position of assistant 
deputy commissioner, Alcohol Tax Unit, Bureau of Internal Revenue, 
Treasury Department, is unquestionably an “office to which compen- 
sation is attached,’’ by the operation of the classification act, as 
amended. 

It has been held consistently that the salary or pay of an office 
specifically fixed by or pursuant to statute, may not be waived or 
relinquished or withheld by administrative action, but that there 
always exists a valid claim against the United States for the full 
amount of the salary or pay fixed by or pursuant to statute for the 
entire period of the incumbency of the office. Cochnower v. United 
States, 248 U.S. 407, Glavey v. United States, 182 U.S. 595; 10 Comp. 
Gen. 178, 180 (quoting decision of Mar. 19, 1925, A-8427, to the 
Sergeant-at-Arms, House of Representatives) ; decision of September 5, 
1934, A-56938, 14 Comp. Gen. 193. In the case of Glavey v. United 
States, supra, the Supreme Court said: 


* * * There is no principle upon which an individual, appointed or elected 
to an official position, can be compelled to take less than the salary fixed by law. 
The acceptance and discharge of the duties of the office, after appointment, is 
not a waiver of the statutory provision fixing the salary therefor, and does not 
constitute a binding contract to perform the duties of the office for the sum named. 
The law does not reeognize the principle that a board of officers can reduce the 
amount fixed by law for a salaried officer, and procure officials to act, at a less 
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sum than the statute provides, or that such official can make a binding contract 


Gen. 219; id. 571. A waiver in the form suggested, moreover, as was indicated 
in my letter to your predecessor of October 17, 1921, 1 Comp. Gen. 219, would 
not be valid, the execution of such a waiver of official salary fixed by statute having 
been regarded by the courts as contrary to public policy and ineffectual to estop 
the officer involved from thereafter claiming his statutory salary, notwithstanding 
the waiver. Glavey v. United States, 182 U.S. 595, 610, 45 L. Ed. 1247; United 
States v. Andrews, 240 U. S. 93, 94, 95, 96, 60 L. Ed. 543, 544; United States v. 
Bancroft, 260 U.S. 706, 67 L. Ed. 473; Miller v. United States, 103 Fed. 413, 415; 
11 Comp. Dec. 422; Comp. Gen. Dec. A-27110, May 18, 1929. 


With reference to the opinion of the Attorney General of May 23, 
1925, 34 Op. Atty. Gen. 490, cited by you, it need only be said at this 
time that it is notin point here. The Chief of the Bureau of Efficiency 
did not propose to, and did not, waive or relinquish the salary fixed 
by or pursuant to statute for his office to receive a salary as a member 
of the Board of Actuaries, there being involved merely the assignment 
to him of the additional duties without additional compensation. 
Furthermore, the latter position was part time only and there was 
no specific salary or compensation fixed therefor by or pursuant to 
statute. In this connection, there is to be noted the following quota- 
tion from the Attorney General’s opinion in that case page 496: 


* * * Tn addition, no specific salary or compensation is fixed by Congress 
for a member of the Board of Actuaries. The Commissioner of Pensions is 
authorized by the act to fix the compensation in accordance with the services 
rendered. If a member of the board, although appointed as such, renders no 
service, he should receive no compensation. If an officer already in the service 
of the Government is designated to perform the duties of a member of the Board 
of Actuaries without compensation, in addition to that already being received 


b 
to that effect. The doctrine of waiver has no application to any such case, and a 
cannot be invoked to aid the respondent. At 
This general principle of law has been applied by this office under 
the 1894 act, as amended, in a number of cases as a basis for the hold- cc 
ing that retired Army and Navy officers receiving retired pay in U 
excess of $2,500 per annum may not overcome the prohibition of the L 
statute by retaining their retired office and waiving or relinquishing p 
their retired pay during occupancy of the civilian position. 1 Comp. is 
Gen. 219; id. 499; id. 571; id. 700; 4 id. 485; 10 id. 85; decision of S 
June 25, 1928, A-23363; and decision of August 7, 1930, A-32876. iu 
In the last cited decision, rendered upon the request of the Attorney q 
General, involving the case of a retired lieutenant of the Marine } 
Corps, whom the Attorney General desired to appoint to the position I 
of Assistant Superintendent of the United States Industrial Reform- 0 
atory at Chilligothe, Ohio, it was stated, after quoting the act of 
1894, as follows: t 
It not appearing there is any law specially authorizing the appointment of s 
First Lieutenant Riekers to the office of Assistant Superintendent of the U. 8. 
Industrial Reformatory at Chillicothe, and the manner of his retirement and/or of é 
his proposed appointment not bringing him within the class excepted from the \ 
prohibition contained in the cited statute, his appointment to that office, or the ‘ 
appointment thereto of any other officer similarly situated, seems clearly pro- 
hibited, irrespective of whether he would be willing to waive his retirement pay ( 
during the period of incumbency of the office of Assistant Superintendent of the 
Industrial Reformatory. 29 Op. Atty. Gen. 397; id. 503; 30 id. 298; 1 Comp. 


DECISIONS OF THE COMPTROLLER GENERAL 293 


by him, and he accepts such designation, no additional compensation for such 


services can be paid him. This case falls clearly within the decision of the 
Attorney General in 30 Op. 129. 


Neither is 13 Comp. Gen. 448, cited by you, in point. There was 
considered in that decision the case of Brig. Gen. Pelham D. Glassford, 
United States Army, retired, who was appointed by the Secretary of 
Labor to the position of labor conciliator, a temporary, part-time 
position, which does not constitute an ‘‘office to which compensation 
is attached’’, within the meaning of the 1894 statute, as amended. 
See the decision of July 25, 1934, A-56610, 14 Comp. Gen. 68, cited 
in the decision of August 29, 1934, of which consideration is now re- 
quested, involving the case of Admiral Henry A. Wiley, United States 
Navy, retired, appointed as a member of the National Steel Labor 
Relations Board, a temporary position, and to the decisions and the 
opinions of the Attorney General therein cited. 

Section 212 of the Economy Act was an economy measure intended 
to restrict or further limit dual payments of compensation under prior 
statutes, and was not intended to, and does not, render inoperative 
any portion of the act of 1894, as amended. At the time said section 
was enacted, officers of the Army and Navy retired for disability, 
could be appointed to and hold and receive the compensation of any 
civilian office and still receive their retired pay regardless of the 
amount thereof and such officers retired for any cause, if elected to 
public office or appointed by the President by and with the advice 
and consent of the Senate could receive both the retired pay and the 
salary of the office to which so elected or appointed regardless of the 
amount thereof. The plain purpose of said section 212 was to limit 
the amount of compensation which could be received in such cases, 
not to remove the restrictions imposed by the act of 1894, as amended. 

You are advised, therefore, that the decision of August 29, 1934, 
14 Comp. Gen. 179 must be and is affirmed. 


(A-55626) 
TRANSPORTATION—LAND-GRANT—CIVILIAN CONSERVATION CORPS 


The transportation of officers and enlisted men of the United States Army 
traveling in connection with their detail to duties with Civilian Conserva- 
tion Corps camps constitutes transportation of troops of the United States 
within the purview of the land-grant laws. 


Comptroller General McCarl to the Chairman, Western Military Bureau, Oc- 
tober 9, 1934: 


There has been received your letter of August 16, 1934, requesting 
reconsideration of the decision of this office of July 12, 1934, in which 
it was held that the transportation furnished officers and enlisted men 
of the United States Army traveling on duty having connection with 
the Civilian Conservation Corps is subject to land-grant reductions. 
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You state it is obvious that a project providing for employing 
citizens of the United States who are unemployed is in no sense a 
military project and cite the decision of this office August 30, 1933, 
A-50660 to that effect. With respect to this argument, it may be 
stated that this office has never held or contended that the enrolled 
members of the Civilian Conservation Corps were engaged in mili- 
tary duty or that their transportation was subject to land-grant reduc- 
tion. But that fact has no bearing upon the duties performed by 
officers and enlisted men of the Army in connection with such activities. 

You further urge that the decision of the United States Supreme 
Court in Southern Pacific Co. v. United States, 285 U. S. 240, 
and the prior decision, United States v. Union Pacific Co., 249 
U. S. 354, support your contention that such officers and enlisted 
men do not travel as troops of the United States within the meaning 
of the land-grant laws. The two decisions cited base their respective 
conclusions upon the definition of ‘‘troops” as “soldiers collectively— 
a body of soldiers.”” Upon that definition it was held in the earlier 
case that accepted or rejected applicants for enlistment were not 
troops as they had never been formally accepted or incorporated into 
the Army organization; that discharged or retired soldiers were not 
troops being no part of the Army; that a soldier on furlough was not 
traveling for any military duty, but for his own personal convenience. 
In the later decision it was held that officers of the Engineer Corps 
engaged on river and harbor work were not engaged upon a military 
duty as the work so performed was primarily for the benefit of com- 
merce and navigation. A careful analysis of the two decisions of the 
United States Supreme Court does not warrant any change in the 
conclusions of this office as to the status of officers and enlisted men 

‘on duty in connection with the Civilian Conservation Corps. Their 
duties and functions are minutely prescribed in the regulations issued 
by the War Department, September 30, 1933, pertinent portions of 
which are as follows: 

3. The War Department’s function—The War Department’s function is the 
acceptance of the unemployed men selected by the Department of Labor or 
Veterans’ Administration; their assignment and transportation to reconditioning 
camps of the Army; their enrollment; their physical conditioning for their future 
work; their transportation to work locations, either as organized units or as 
groups of casuals; construction, command administration, discipline, supply, 
sanitation, medical care, hospitalization, and welfare of the Civilian Conservation 
Corps work camps; furnishing work details from the Civilian Conservation Corps 
to the representative of the Department supervising the assigned task. Demo- 
bilization is a responsibility of the War Department and will be accomplished in 
accordance with the regulations issued at the proper time. 

4. The corps area commander's function.—a. The corps area commander will 
execute the War Department’s role within his corps area. He will be responsible 
for all matters incident to command, discipline, and deinobilization of units, and 
the construction of work camps and their supply, administration, sanitation, 
medical care, hospitalization, and welfare. Actual work projects, their technical 


planning and execution, will be under the immediate control, supervision and di- 
rection of technical representatives from State or Federal departments. 
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17. Personnel—a. Regular Army.—The use of such personnel of the Regular 
Army as may be necessary for the efficient handling of the Civilian Conservation 
Corps is authorized. Within the limitation of available Civilian Conservation 
Corps funds, a corps area commander may order Regular Army personnel under 
his command to any locality within the territorial limits of his corps area, such 
travel to be at the expense of Civilian Conservation Corps funds. (See par. 37.) 
Personnel at stations exempt from corps area control will not be ordered away from 
their stations without approval of the War Department, except that personnel 
of troop units of the arms at such stations may be ordered away without War De- 
partment enpreva> provided the personnel of such units has not been specifically 
exempted. he permanent station of Regular Army officers will not be changed 
without authority of the War Department. 

b. Reserve-—(1) Tosupplement Regular Army officers on duty with the Civilian 
Conservation Corps, the President has approved the use of Reserve officers on 
active duty in such numbers and grades as are authorized elsewhere in these regu- 
lations or as may be authorized from time to time by the War Department. 
These Reserve officers may be from line or staff arms or services as desired by the 
corps area commanders. Arm or service assignment officers may be utilized pro- 
vided their respective chiefs are promptly notified. 

(2) Orders issued placing Reserve officer on active duty with the Civilian Con- 
servation Corps will include the following: 

‘Captain (or Lieutenant) ,O. R. C., by direction of the 


(Name) 
President and to carry out the provisions of the act of March 31, 1933 (Public 
No. 5, 73d Cong.), is, with his consent, ordered to active duty for a period of 
”, etc. 


months, beginning : 


(Date) 

(3) Periods of active duty of Reserve officers will be, normally, for six months, 
but corps area commanders, in the interest of greater diffusion of training, may 
prescribe a less time, provided that no period shall be less than sixty days. 

(4) Orders in the case of Reserve officers of staff services, other than those of 
the Medical Department and chaplains, will also include a proviso authorizing 
them ‘‘by direction of the President” to command line troops on duty with the 
Civilian Conservation Corps. (See par. 3, AR 600-20.) 


37 (e) Travel of officers.—(1) Officers of the Regular Army, Officers’ Reserve 
Corps on active duty, and Naval Service assigned to Civilian Conservation Corps 
work, traveling on duty in connection therewith are authorized payments at the 
same rates and under the same regulations as authorized by law for similar travel 
on duty with the Regular Army. 


(2) Officers mentioned in (1) above, traveling in command of, or attached to, 
a unit of the Civilian Conservation Corps, consisting of 10 or more members or 
enlisted men, will be considered as in a travel-with-troops status and are not en- 
titled to per diem or mileage. 

(3) Officers mentioned in (1) above in command of, or attached to a unit of the 
Civilian Conservation Corps for duty will not be entitled to per diem while on 
duty at work camps and orders will not authorize per diem. 

(4) Mileage under the same laws and regulations as are applicable to travel of 
Regular Army officers on duty with the Regular Army will be authorized to the 
above-mentioned officers. 

It is evident from the regulations that the officers and enlisted men 
while assigned to duty in connection with the Civilian Conservation 
Corps are performing their usual military functions, which functions 
are carefully distinguished and separate from the actual work by the 
members of the camps. You will note that Reserve officers when so 
engaged are ordered to ‘‘active duty” and “to command line troops 
on duty with the Civilian Conservation Corps”, and paragraph 17 
(b) (3), that “in the interest of greater diffusion of training” of Re- 
serve officers, corps area commanders may reduce the period of active 
duty of less than 6 months. 

It is also apparent that you have misapprehended the basis for 
the holding of the United States Supreme Court in the Southern 
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Pacific case, and the application of sections 1222 and 1224, Revised 
Statutes, in that and in the present case. The prohibition against 
employing of military personnel upon civil duty is, of course, subject 
to statutory authority for their employment otherwise. The employ- 
ment of the Engineer Corps upon river and harbor work and upon the 
California debris work was specifically authorized by section 11 of the 
act of June 17, 1910, 36 Stat. 538, and the California Debris Act, 
which in effect recognizes the civil character of such work. In the 
present case the statutory authority is the Emergency Conservation 
Act of March 31, 1933, 48 Stat. 22. It does not require or authorize 
any change in the nature of the duties to be performed by military per- 
sonnel, but authorizes the President, under such rules and regulations 
as he may prescribe, to utilize ‘existing departments and agencies.” 
In utilizing the military personnel, the President by regulations has 
allotted to that service only their usual military duties, as above 
indicated. 

The most careful consideration has been given to the arguments 
advanced in your present submission, but there is no warrant for a 
change in the conclusion reached in my former decision of July 12, 
1934, that officers and enlisted men of the Army or Navy assigned to 
duty in connection with the Civilian Conservation Corps are troops 
of the United States and operating as such. Upon reconsideration 
the decision must be and is adhered to. 


(A-57224) 


POSTAL SERVICE—AUTOMATIC AND ADMINISTRATIVE PROMOTIONS 
OF POST-OFFICE INSPECTORS AND CLERKS 


Promotions through the first five grades of post-office inspectors and clerks at 
division headquarters of post-office inspectors prescribed by the act of 
February 28, 1925, 43 Stat. 1055, are properly termed ‘‘automatic’”’, but 
promotions from grade 5 to grade 6 in either instance are dependent upon 
administrative selection and must be classed as administrative promotions 
within the meaning of section 7 of the act of March 3, 1933, 47 Stat. 1515, 
as amended by section 24 of the act of March 28, 1934, 48 Stat. 522, and the 
pteges of June 7, 1934, 13 Comp. Gen. 419, and July 1, 1934, 14 Comp. 
en. 1. 


Comptroller General McCarl to the Postmaster General, October 9, 1934: 


Consideration has been given to your letter of September 27, 1934, 
as follows: 


The receipt is acknowledged of your letter of September 17, 1934, A—57224, 
relative to the application of the term “‘force”’ as used in section 2 of the act of 
Feb. 28, 1925, 43 Stat. 1055. 

Your letter indicates that this term has relation only to clerks who are within 
“the six grades to which automatic promotion may be made after a year’s 
satisfactory service in the lower grade.’ 

The first paragraph of section 2 of the statute cited defines the salary grades 
and conditions of promotion of post-office inspectors in terms practically identical 
with the terms used in those portions of the section quoted in your letter. 
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The Department desires to inquire whether promotions of inspectors to grade 6, 
salary $4,000, and promotions of clerks at division headquarters to grade 6, 
salary $2,600, may be regarded as automatic promotions within the meaning of 
section 10 (e), subparagraph (1), of title II of the act of March 20, 1933, as 
amended by section 24 of the Independent Offices Appropriation Act, 1935, and 
within the meaning of section 21, paragraphs (d) and (e) of the latter act, so that 
promotions to these grades may be made without reference to the conditions 
described in your decisions A—54807 of June 9 and July 2, 1934. 


Section 2 of the act of February 28, 1925, 43 Stat. 1055, provides, 
insofar as here material, as follows: 


Src. 2. That post-office inspectors shall be divided into six grades, as follows: 
Grade 1, salary $2,800; grade 2, salary $3,000; grade 3, salary $3,200; grade 4, 
salary $3,500; grade 5, salary $3,800; grade 6, salary $4,000, and there shall be 
fifteen inspectors in charge at $4,500: Provided, That in the readjustment of 
grades for inspectors to conform to the grades herein provided, inspectors who 
are now in present grades 1 and 2 shall be included in grade 1; inspectors who 
are now in present grade 3 shall be included in grade 2; inspectors who are now 
in present grade 4 shall be included in grade 3; inspectors who are now in present 
grade 5 shall be included in grade 4; inspectors who are now in present grade 6 
shall be included in grade 5; and inspectors who are now in present grade 7 shall 
be included in grade 6: Provided further, That inspectors shall be promoted 
successively to grade 5 at the beginning of the quarter following a year’s satis- 
factory service in the next lower grade, and not to exceed 35 per centum of the 
force to grade 6 for meritorious service after not less than one year’s service in 
grade 5; and the time served by inspectors in their present grade shall be included 
in the year’s service required for promotion in the grades provided herein, except 
as to inspectors in present grade 1. 

* * * * * * * 


That clerks at division headquarters of post-office inspectors shall be divided 
into six grades, as follows: 

Grade 1, salary $1,900; grade 2, salary $2,000; grade 3, salary $2,150; grade 4, 
salary $2,300; grade 5, salary $2,450; grade 6, salary $2,600; and there shall be 
one chief clerk at each division headquarters at a salary of $3,000: Provided, 
That in the readjustment of grades for clerks at division headquarters to conform 
to the grades herein provided, clerks who are now in the present grade 1 shall be 
included in grade 1; clerks who are now in present grade 2 shall be included in 
grade 2; clerks who are now in present grade 3 shall be included in grade 3; 
clerks who are now in present grade 4 shall be included in grade 4; clerks who 
are now in present grade 5 shall be included in grade 5; and clerks who are now 
in present grade 6 shall be included in grade 6: Provided further, That clerks at 
division headquarters shall be promoted successively to grade 5 at the beginning 
of the quarter following a year’s satisfactory service in the next lower grade and 
not to exceed 35 per centum of the force to grade 6 for meritorious service after 
not less than one year’s service in grade 5, and the time served by clerks in their 
present grades shall be included in the year’s service required for promotion in 
the grades provided herein: * 


Both as to inspectors and as to clerks at division headquarters of 
inspectors the statute provides 5 salary grades through which the 
entire force may be promoted after 1 year’s satisfactory service in 
the next lower grade, and 1 grade, viz, grade 6, to which only 35 
percent of the force may be promoted from grade 5 after not less 
than 1 year’s meritorious service in grade 5. Promotion through the 
first 5 grades in each instance is a vested right dependent only on 
completing 1 year’s satisfactory service in the next lower grade. 
Promotions from grade to grade up to and including grade 5, only, 
are properly termed as “‘automatic.” In order for an inspector or a 
clerk to be promoted from grade 5 to grade 6 there must be an admin- 
istrative selection to keep within the limitation fixed by the statute 
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on the number in grade 6, and that administrative selection must be 
based on comparative merit, efficiency, or qualifications of different 
employees to perform specific duties. 4 Comp. Gen. 439, and deci- 
sions therein cited. This promotion is not properly termed as 
automatic but is dependent upon administrative selection, and must, 
therefore, be classed as an administrative promotion within the 
meaning of section 7 of the act of March 3, 1933, 47 Stat. 1515, as 
amended by section 24 of the act of March 28, 1934, 48 Stat. 522, and 
the decisions of June 7, 1934, 13 Comp. Gen. 419, and July 2, 1934, 
14 Comp. Gen. 1, cited by you. Your question is answered accord- 
ingly. 

While the conclusion of the decision of September 17, 1934, A-57224, 
14 Comp. Gen. 229, was correct, the term “automatic” should not 
have been applied to all six salary grades in the third from the last 
line of the decision. In fact, the sentence in question could have 
ended with the word “grades” in the third from the last line of said 
decision and it is hereby amended accordingly. 


(A-57194) 
CONTRACTS—PATENTS—SURETY BONDS 


Where it is not administratively known or cannot be administratively established, 
hr may be involved in the manufacture of equipment for tne 
United States under contract, the question may be left to the courts in a 
suit by those owning the patents claimed to be infringed, but the contract 
as well as the surety bond should be in such terms that the contractor and 
surety will be liable to the United States for damages which the United 
States may be required to pay by reason of the violation by the contractor 
of the patent rights of others. 


Comptroller General McCarl to the Secretary of Commerce, October 10, 1934; 


Consideration has been given to your letter of August 20, 1934, 
as follows: 





The Division of Purchases and Sales of this Department has awarded to the 
Hygrade Sylvania Corporation on Proposal 26147, for radio tubes, schedules 2, 
3, 5, 9, 10, 12, 13, and 14, as the lowest bidder meeting requirements of the 
specifications for this combination of schedules, considering the 10% discount 
offered, and Schedule II was awarded to the Amperex Electronic Products as 
the lowest bid received, both awards being made subject to the approval of the 
contracts by the Secretary of Commerce. The Westinghouse Lamp Company 
has filed with this Department a protest against the making of an award on this 
proposal to other than a holder of a valid patent license. 

The Westinghouse Lamp Company cites certain patents in connection with 
schedules 2, 3, 5, 9, 10, 11, 12, 13, and 14, on which schedules that company 
affirms that it is the lowest bidder under the proposal holding valid patent licenses 
under the patents listed in their letter for the manufacture and sale to the Govern- 


ment of all of the tubes upon which formal bid was duly submitted. The following 
pertinent papers are forwarded for your consideration in connection with this 
protest: 


Westinghouse Lamp Company letter, June 20, 1934. 

Westinghouse Lamp Company supplemental letter, August 6, 1934. 
Hygrade Sylvania Corporation letter, August 15, 1934. 

Abstract of bids and award, July 5, 1934. 

Bureau’s recommendation, June 28, 1934. 
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Bid of Hygrade Sylvania Corporation. 
Bid of Westinghouse Lamp Company. 
Bid of Amperex Electronic Products. 
Specifications and drawings. 

Performance bonds were required and obtained from each of the firms to whom 
awards were made, and the Government’s interests are protected by the following 
clause, which is contained in the bids: 

‘The contractor shall hold and save the Government, its officers, agents, serv- 
ants and employees harmless from liability of any nature or kind, including 
costs and expenses, for or on account of any patented or unpatented invention, 
article or appliance manufactured or used in the performance of this contract, 
including their use by the Government, unless otherwise specifically stipulated 
in this contract.” 


As these tubes are urgently needed, your decision as to the approval of the 
contracts in question is respectfully requested at the earliest practicable date. 

In view of the protest of the Westinghouse Lamp Co. contained in 
its letter of August 6, 1934, against the award of the contract to 
other than the holder of a valid patent license and the statement of the 
Hygrade Sylvania Corporation in its letter of August 14, 1934, that 
said corporation knew of no valid patent owned by the higher bidder 
which would be involved in the equipment to be furnished under the 
contract, you were requested in my letter of August 29, 1934, to 
furnish a statement as to what patents would be involved in the 
manufacture of the equipment to be delivered under the proposal 
and what was the estimate of the Department of Commerce as to 
value of the use of such patents in the instant matter based upon the 
units to be acquired, together with information as to whether it was 
the opinion of the Department of Commerce that the Hygrade 
Sylvania Corporation and Amperex Electronic Products would 
infringe any of the patents involved in the manufacture of the equip- 
ment which may not be owned or controlled by said company, it 
appearing that there had not been followed the procedure stated in 
13 Comp. Gen. 173, 176, of requiring in the specifications that the 
bidder state the patents involved in the equipment which they 
propose to deliver and whether they owned or had a license to use 
such patents. Your letter of September 12, 1934, has replied in 
pertinent part, that: 


As much as the Department would like to poataly with your request, it is 


unable to supply the information you desire. The Department is in no position 
to say just what patents will be involved in the manufacture of the equipment or 
to estimate the value of the use of those patents. Without such information, no 
opinion as to the infringement of patents could be expressed. 

It is suggested that the questions of patent infringements and the damages 
recoverable by the holders of the patents infringed are questions which could be 
determined only by the courts. 

Where it is not administratively known or cannot be administra- 
tively established what patents are involved in the manufacture of 
the equipment, the question may be left to the courts in a suit by 
those owning the patents claimed to be infringed in the manufacture 
of the equipment, but the contract should be in such terms that the 
contractor and surety will be liable to the United States for any 


damages which may be recovered by the owner of such patents in a 
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suit against the Government. The first line of the paragraph to be 
included in the contract which is quoted in your letter of August 20, 
supra, should be modified to require that “the contractor and its 
surety shall hold and save the Government”, etc., with a correspond- 
ing provision in the surety bond. That is to say, the liability which 
the surety ordinarily assumes under its bond for the faithful per- 
formance of a Government contract should specifically include liabil- 
ity for damages which the United States may be required to pay by 
reason of the violation by the contractor of the patent rights of others. 
See War Department contract W-978—eng—546, dated November 2, 
1933, with the Sperry Gyroscope Co. 

If the paragraph in question is so amended, and a specific obligation 
to the same effect is included in the bonds, this office will make no 
objection to the uses of appropriated moneys for payment under the 
contracts to the Hygrade Sylvania Corporation and Amperex Elec- 
tronic Products for the radio tubes in question, if the contract be 
otherwise correct. 

You are advised accordingly. 


(A-57405) 
MEDICAL AND HOSPITAL TREATMENT—PRIVATE PARTIES 


Where, incidental to the apprehension of a known criminal, several private indi- 
viduals, not in the Government service, were shot by Government officers, 
the cost of private medical and hospital treatment furnished the private 
individuals is not a proper charge against Government funds, if the injured 
persons were not arrested and charged with a crime against the United States. 


Comptroller General McCarl te the Attorney General, October 10, 1934: 


There has been received your letter of August 24, 1934, JWG-CES, 
as follows: 


I have received a memorandum from the Director of the Division of Investiga- 
tion reading as follows: 

“It is requested that a decision be secured relative to whether this Division 
may pay for hospitalization expenses in cases such as the one cited below: 

“At the time John Dillinger was apprehended, one Miss Etta Natalsky was 
wounded by one of the shots fired by adivision agent. It was necessary to remove 
Miss Natalsky to the Columbus Hospital, Chicago, Illinois, for treatment. Since 
the night of the shooting she has been confined to this hospital, her hospitalization 
costing $8 per day. At the present time her attending physician states that she 
may be removed from the hospital only in the event that a maid or housekeeper 
be secured to take care of her. The expense of treating Miss Natalsky at her 
home will, of course, be less than the expense entailed by hospitalization. 

“Tt is believed that the expenses covering the hospitalization of Miss Natalsky 
should be borne by the Division and be chargeable to the Division’s appropriation 
for salaries and expenses for the year 1935. If I am in error in this belief, I will 
appreciate advice as to the proper method for reimbursement of this expense.” 

he Department has also received three vouchers for payment from the appro- 
riation ‘‘Salaries and Expenses, Division of Investigation,’’ which are enclosed 
erewith, as follows: 


Grand View Hospital, Ironwood, Michigan._....._..... $324. 05 
Dr. A. J. O’Brien, St. Paul, Minnesota--_....-.....---- 86. 00 
Dr. A. J. O’Brien, St. Paul, Minnesota.............-... 215.00 
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These vouchers are for services rendered to John Morris and John Hoffman, 
who were wounded on April 22, 1934, at the time of the raid of the Little Bohemia 
oo ae in connection with the investigation leading to the apprehension of John 

illinger. 

Your decision is requested as to whether payment may be made from the 
appropriation mentioned for hospitalization, medical services, etc., for Miss Etta 

atalsky, Mr. John Morris, and Mr. John Hoffman, under the circumstances 
outlined above. None of these individuals was taken into custody of Govern- 
ment officers, nor could charges be brought against any of them. 

The necessary expense of medical or surgical treatment of persons 
who have been arrested by officers of the United States and are held 
as prisoners of the United States is an expense incident to the arrest 
which, if incurred under proper conditions and with due authority, is 
a lawful charge against the United States. See 2 Comp. Gen. 804. 
There is, however, no authority for the payment of such expenses 
where the injuries were caused by a Government officer and the injured 
person has not been arrested and charged with a crime against the 
United States. 

The appropriations sought to be charged with these expenses author- 
ize the payment of expenses incurred in the detection and prosecution 
of crimes against the United States and for other purposes, but they 
do not authorize the payment of the cost of medical treatment and 
hospitalization furnished to persons not in the Government service 
injured by employees of the Division of Investigation where the in- 


jured persons were not arrested. The question presented is answered 
in the negative. 
Relief in such cases may be granted only through special legislation. 


(A-57643) 


MEDICAL TREATMENT—OFFICERS OF THE UNITED STATES COAST 
GUARD 


Officers of the Coast Guard are entitled, as American seamen, to medical treat- 
ment by the United States Public Health Service. Where temporary warrant 
officers of the Coast Guard are detached from services with the Coast Guard, 
and pursuant to Executive order, their services are utilized by the War 
Department in connection with Public Works projects, their pay and allow- 
ances being payable from the funds appropriated for the Public Works 
projects, such warrant officers are not American seamen and they are not 
entitled to medical treatment at the expense of the United States, unless the 
assignment to duty under the War Department is on vessels the crews of 
which are entitled to the benefits of the United States Public Health Service. 


Comptroller General McCarl to the Secretary of War, October 10, 1934: 


There has been received your letter of September 10, 1934, as 
follows: 


Under the provisions of Executive Order No. 6169, dated June 15, 1933, copy 
inclosed, a number of Coast Guard warrant officers have been detailed to duty 
with the Engineer Department at Large on projects financed with funds provided 
under the National Industrial Recovery Act, and have been paid on the pay rolls 
of the public works projects to which they have been assigned. As apparently 
contemplated by the Executive order, these Coast Guard warrant officers have 
been carried at the rates of pay established for them as members of the Coast 
Guard, 
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The Commandant of the United States Coast Guard has informed this Depart- 
ment that Coast Guard warrant officers are entitled to hospitalization under the 
regulations of the Public Health Service and may be hospitalized in Public Health 
or naval hospitals. In other words, hospitalization, when necessary, is a part of 
the compensation of the Coast Guard warrant officers. 

It has been learned from the United States Public Health Service that warrant 
officers of the Coast Guard assigned to duty with the Engineer Department, 
while temporarily detached from the Coast Guard, are considered not entitled to 
medical care and attention by the United States Public Health Service at the 
expense of the United States Public Health Service funds. However, that Service 
is prepared to hospitalize the men on duty with the Engineer Department provided 
request is made by proper authority for their admission to a hospital and provided 
reimbursement for the hospitalization is made at the rate of $3.25 per day. 

A case has now arisen in which one of the Coast Guard warrant officers assigned 
to this Department has required hospitalization and has been admitted to a 
hospital of the United States Veterans’ Administration on request of an officer of 
the Engineer Department for treatment for appendicitis. This Department 
desires to reimburse the Veterans’ Administration for the expense of the treatment 
provided such reimbursement can properly be made. 

Accordingly, a ruling is requested as to whether the Engineer Department may 
arrange for hospitalization for these Coast Guard warrant officers as part of their 
compensation which, under the terms of the Executive order above mentioned, is 
to be paid from the funds applicable to the Public Works Administration projects 
on which the men are engaged, and as to whether the Public Health Service, 
Veterans’ Administration, naval, or private hospitals may be reimbursed or paid 
for such hospitalization from funds pertaining to the Public Works Administration 
projects. 

In the event your reply to the above question is in the affirmative, information 
is requested as to whether, under the circumstances outlined, payment may be 
made for medical services rendered by private physicians where there is no 


hospitalization. 

Except as the laws make provision for medical and hospital care 
and treatment of members of the Coast Guard by or under the control 
of the United States Public Health Service, no medical service is 
authorized for the Coast Guard. While the pay and allowances of 
members of the Coast Guard were assimilated to the pay and allow- 
ances of officers and enlisted men of the Navy of the same rank or 
grade and length of service, section 8, act of May 18,1920, 41 Stat. 603 
(probably superseded by reason of the specific provisions of the act of 
June 10, 1922, 42 Stat. 625), and a medical service and a hospital fund 
have been established in the Navy, whatever rights officers or enlisted 
men of the Navy may have to medical and hospital treatment, the 
necessary effect of the decision of the Supreme Court in United States 
v. Jones, 18 How. 92, is that such rights do not constitute an allowance. 
Whatever rights to medical and hospital treatment members of the 
Coast Guard may have are those given specifically by the laws appli- 
cable to that service or the services from which the Coast Guard was 
derived and not by assimilation to the Navy. 

By the act of July 16, 1798, 1 Stat. 605, entitled ‘“‘An act for the 
relief of sick and disabled seamen’’, provision was made for the 
deduction by masters or owners of vessels of the United States of 
20 cents per month from the pay of every seaman, the amounts to 
be paid to the Collector of Customs, and the President, out of the 
fund so created, was authorized ‘‘to provide for the temporary relief 
and maintenance of sick or disabled seamen’’, the surplus of the fund 











o.0 e@. tre a AOD eS = BO 


oo 





DECISIONS OF THE COMPTROLLER GENERAL 303 


to be used to establish hospitals for the accommodation of sick and 
disabled seamen. Originally, officers and enlisted men of the Navy 
were entitled to the benefits of this fund but by the act of February 
26, 1811, 2 Stat. 650, the Naval Hospital Fund was established. By 
the act of April 29, 1864, 13 Stat. 61, provision was made for enforcing 
collection of “‘hospital dues’’ owing to the United States by masters 
or agents of vessels of the United States when such vessels were sold 
or transferred in foreign ports. The act of June 29, 1870, 16 Stat. 
169, entitled ‘“‘An act to reorganize the Marine Hospital Service, and 
to provide for the Relief of Sick and Disabled Seamen” made an 
assessment of 40 cents per man upon the master or owner of vessels 
of the United States and gave authority to such master or owner to 
withhold the amount from the wages of seamen, the fund so established 
to be applied— 

* * * under the direction of the Secretary of the Treasury, for the care and 
relief of sick and disabled seamen employed in registered, enrolled, and licensed 
vessels of the United States. 

This provision was carried into the Revised Statutes as a part of 
section 4803. By the act of March 3, 1875, 18 Stat. 485, entitled 
“An act to promote economy and efficiency in the Marine Hospital 
Service’, further legislation was enacted for the levying and collect- 
ing of a “hospital tax”, and by section 3 it was provided: 


That the term ‘‘seaman’”’ wherever employed in legislation relating to the 
marine hospital service, shall be held to include any person employed on board 
in the care, preservation, or navigation of any vessel, or in the service, on board, 
of those engaged in such care, preservation, or navigation. 


By the act of June 26, 1884, 23 Stat. 57, the hospital tax was 
abolished and it was provided that the expense of maintaining the 
Marine Hospital Service should thereafter be borne by the United 
States out of the receipts or dues on tonnage provided in that act 
and the necessary amount thereof was permanently appropriated to 
that purpose. 

At least from 1812, it was held by the Treasury Department that 
officers and members of the crews of the Revenue Cutter Service 
were entitled to medical treatment as seamen and that from January 
1, 1833 to 1884, when the hospital tax was abolished the tax for the 
maintenance of marine hospitals was exacted and collected monthly 
from the seamen of the Revenue Cutter Service, 21 Op. Atty. Gen. 
340 and 365, and by the cited opinions it was held by the Attorney 
General such officers and enlisted men of the Revenue Cutter Service 
were entitled to continue to be accorded treatment as American sea- 
men by the Marine Hospital Service. Various laws have been passed 
for the further organization of the Marine Hospital Service, acts of 
January 4, 1889, 25 Stat. 639; March 3, 1891, 26 Stat. 923; July 
31, 1894, 28 Stat. 179; and for changing the name of the service, 
July 1, 1902, 32 Stat. 712, and August 14, 1912, 37 Stat. 309. By 
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the act of March 3, 1905, 33 Stat. 1217, so much of the act of June 
26, 1884, as appropriated so much of the tonnage tax as was necessary 
) for the maintenance of the Marine Hospital Service was repealed and 
) the Secretary of the Treasury was required, commencing with the 
fiscal year 1907, to submit estimates annually for the Public Health 
and Marine Hospital Service. By the act of August 4, 1894, 28 
Stat. 229, it was provided: 

That the privilege of admission to and temporary treatment in the marine 
hospitals under the control of the Government of the United States be, and is 
hereby, extended to the keepers and crews of the Life-Saving Service under the 
same rules and regulations as those governing sailors and seamen, and for the 
purposes of this act members of the Life-Saving Service shall be received in said 
hospitals and treated therein, and at the dispensaries thereof, as are seamen of 
American registered vessels; but this act shall not be so construed as to compel 
the establishment of hospitals or dispensaries for the benefit of said keepers and 
crews, nor as establishing a home for the same when permanently disabled. 

By the act of January 28, 1915, 38 Stat. 800, the Revenue Cutter 
Service and the Life-Saving Service were consolidated as the present 
Coast Guard, with a provision in section 2 that— 

































































Except as herein modified all existing laws relating either to the present Life- 
Saving Service or the present Revenue-Cutter Service shall remain in force as 
far as applicable to the Coast Guard, * * *. 








Whether, therefore, the right of members of the present Coast 
Guard to medical treatment by the United States Public Health 
Service be by reason of the right of members of the former Revenue 
Cutter Service as American seamen or under the act of 1894, giving 
such benefits to members of the former Life-Saving Service, it is only 
as much as, and no greater than, either theretofore possessed, and 
the medical service contemplated is the existing facilities of the 

United States Public Health Service. 
When, therefore, a warrant officer of the Coast Guard is detached 
from service with the Coast Guard, his services being authorized to 
; be utilized by the War Department, and if not so utilized, the officer 
“shall be on furlough status”; and his services are utilized by the 
War Department as authorized by the Executive order and he is 
assigned to duty in connection with Public Works projects not involv- 
ing service on vessels, the officer is not entitled to medical treatment 
as an American seaman notwithstanding he has a technical status in 
the Coast Guard which may hereafter entitle to pay and emoluments 
from that service. You are accordingly informed that there is no 
authority to provide hospitalization for warrant officers detailed for 
service with the War Department under the Executive order of 
June 15, 1933, at the expense of the United States if not employed 
on vessels the crews of which are entitled to the benefits of the United 
States Public Health Service, and if hospitalization is furnished to 
such warrant officers in Government hospitals, the charge for the 
service is proper for payment by the officer himself. 
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(A- 57819) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS—NATIONAL 
RECOVERY ADMINISTRATION 


When an employee of the National Recovery Administration on duty at Wash- 
ington, D. C., is transferred to a position in Puerto Rico he may be paid 
while in that position at an increased rate of compensation as due to an 
appointment to a new position but when returned to his former position in 
Washington, D. C., he may not retain the increased compensation as it 
would under such circumstances constitute an administrative promotion. 


Comptroller General McCarl to the Administrator, National Recovery Adminis- 
tration, October 10, 1934: 


There has been received your letter of September 20, 1934, as 
follows: 


On April 27, 1933, it was found necessary to send two employees of the National 
Recovery Administration from Washington to Porto Rico. 

In view of the added expense to these employees in maintaining residences 
in Washington, as well as Porto Rico, during the period of this temporary 
transfer, it was considered proper by the Administration, in view of Executive 
Order No. 6660, to raise the salaries of these employees in order not to work 
upon them too much of a hardship. This raise was given with the under- 
standing with their superior officer that when they returned to Washington, 
their salaries would again be reduced to the original. 

We now submit to you, for your opinion, as to whether or not this increased 
pay rate could continue since their return to Washington. 

This matter is requiring very prompt consideration within the Adminis- 
tration, and we would appreciate an answer at your very earliest convenience. 


In view of the differing conditions under which the employee 
rendered service in Puerto Rico, as compared with his position in 
the United States, it may be held that the increase in his compensa- 
tion while in Puerto Rico was due to an appointment to a new or 
different position and was not an administrative promotion such as 
is prohibited by section 7 of the act of March 3, 1933, 47 Stat. 1515, 
as extended to the fiscal year 1935 by section 24 of the act of March 
28, 1934. See 12 Comp. Gen. 348. However, to permit the reten- 
tion of the increased compensation after the employee’s return to 
the United States would appear to contravene the inhibition against 
administrative promotions; also, see Executive Order No. 6746 of 
June 21, 1934, and decision of July 5, 1934, 14 Comp. Gen. 14. 


(A-58105) 
BIDS—EXPERIENCE OF BIDDERS—NECESSITY FOR BID BOND 


The United States is not required to accept the low bid for performance under 
contract of important construction work for the Government where such low 
bidder has had no experience in connection with similar work. 

Where there is no statute requiring a bid to be accompanied by a bid bond, the 
administrative officers of the Government are authorized in the public 
interest—a saving to the Government of a substantial amount being in the 

ublic interest—to give consideration to a bid unaccompanied with a bid 
ond, if the bidder is otherwise qualified and promptly thereafter furnishes 
the required bid bond or certified check. Compare 10 Comp. Gen. 528. 
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Comptroller General McCarl to the Secretary of War, October 11, 1934: 
There has been received your letter of October 8, 1934, with 
inclosures, as follows: 


There are inclosed the three low bids, abstract of all bids received, and pertinent 
papers relating to the advertisement for the construction of the Fort Peck Dam 
spillway, bids for which were opened September 24, 1934. There is also inclosed 
letter of October 2d from the division engineer, Missouri River division, contain- 
ing his recommendation on award. 

he three lowest bids, with the amounts of their bids, are as follows: 
Hardwick and McGlone, City Bank we, Kansas City, Mo., $7,918,530.00. 
Central Bridge and Construction Co., 737 New York Life Bldg., Kansas 
City, Mo., $8,619,473.00. 
Six Companies of Washington, Inc., 1 Montgomery St., San Francisco, 
Calif., $8,880,924.00. 
Inasmuch as no bids were received for schedule I, and all bids on schedule ITI, 
which is equal to schedule I plus II, are predicated on performing all the work, 
bids on schedule II cannot be considered. 

Paragraph III (c) of the bidding schedule stated, *‘ No bid or quotation will be 
considered or accepted unless it includes or is accompanied by the following 
certificate duly executed by the bidder.’”’ There followed the certificate required 
by Presidential Executive order that the bidder was complying and would con- 
tinue to comply with the proper codes of fair competition. The low bidder failed 
to furnish such certificate with the bid. Ata hearing Mr. Hardwick stated he did 
not think it was necessary to submit the required certificate. 

Invitation for bids stated, “‘ Bid security in the form of 5% of the amount of 
bid will be required.”” The guarantee so required for the lowest bid would be 
$395,926.50. ardwick and McGlone submitted a cashier’s check for $25,000 
with the bid, and subsequent to the opening, submitted additional security, 
cashier’s check for $75,000. On October Ist, seven days after bids were opened, 
Mr. McGlone submitted a letter stating that it was impracticable to furnish bond 
to accompany their bid and that it was their desire to withdraw the bid of Hard- 
wick and McGlone. Later, the same date, Mr. McGlone in letter to division 
engineer stated that his partner, Mr. Hardwick, had repudiated the letter with- 
drawing the bid. Copies of these letters are attached to the bid. It is known that, 
after the opening of the bids, the low bidder has been attempting to secure 
associates with resources sufficient to afford the means for the execution of the 
work. 

The lowest bidder is not experienced in work of the character covered by the 
bid. The previous experience of Mr. Hardwick has been largely on levee construc- 
tion; that of Mr. McGlone, road work. It is the belief of the Chief of Engineers 
that, irrespective of his failure to furnish a compliance certificate, the low bidder 
does not have the proper technical experience to successfully complete the work. 
The plant listed in the bid of the low bidder is inadequate for the work. 

The second low bidder, the Central Bridge and Construction Company, sub- 
mitted the proper certificate of N. R. A. compliance. This bidder did not submit 
any security with his bid. He accompanied his bid with a letter stating that due 
to lack of time he had been unable to procure a bid bond, but that, if awarded 
the contract, he arenes to furnish a performance bond in accordance with the 
specifications. On October 5th, eleven days after bids were opened, this bidder 
peers to the Chief of Engineers a bid bond in the amount of $430,000, which 

id bond was found to be in proper form. The three companies composing the 
Central Bridge and Construction Company have done a large amount of dike and 
revetment work for this Department, and other types of construction work out- 
side of this Department. The Chief of Engineers is of the opinion that they have 
sufficient financial backing, technical experience, and plant to successfully carry 
out the work. 

The third low bidder, the Six Companies of Washington, Inc., complied with 
all the requirements of the advertisement. 

The three bidders were afforded a hearing by the Acting Chief of Engineers at 
Washington on October 6th. A copy of the statements made at the hearing is 
attached. 

It is the view of this Department that, while informalities in the guarantees 
accompanying a bid may be waived in the interest of the United States, a bid 
wholly unguaranteed is irresponsive to the advertisement and should not be 
considered. A guarantee from each bidder on public work that he will enter 
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into contyact,.with the requisite performance bond if the work is awarded him 
has been established by long experience as necessary to prevent the submission 
of bids by irresponsible persons, to the confusion of the execution of public work. 
The mere promise with the bid to furnish such a guarantee is clearly inadequate 
for the purpose, since the fulfillment of this promise is dependent upon the will- 
ingness of the bonding companies to execute a performance bond after the 
sufficiency of the bid has been disclosed by a comparison with bids submitted by 
responsible bidders. 


our opinion is requested as to whether award may be lawfully made to the 
Six Companies of Washington, Inc., who submitted the lowest guaranteed bid. 
If this opinion is in the negative, your opinion is thereupon requested as to 
whether the award may lawfully be made to the Central Bridge and Construc- 
tion Company, whose bid is the lowest accompanied by the required certificate of 
code compliance received from a firm having the experience, plant, and financial 
resources adequate to carry out the work. 

Since the prompt undertaking of the work to be done under the proposed con- 
tract is essential in the public interest, an early opinion is especially requested. 
- : requested that all papers transmitted herewith be returned with your 

ply. 

It appears that the Government’s estimate as to cost of the pro- 
ject—exclusive of costs of superintendence, etc.—was $8,454,939.84. 

Aside from the failure of Hardwick and McGlone to furnish the 
required certificate of compliance with the applicable approved cade 
of fair competition, as required by Executive Order No. 6646 of 
March 14, 1934, and the failure to furnish either a bid bond or cer- 
tified check in lieu thereof, it has been reported that Hardwick and 
McGlone do not bave the proper technical experience to successfully 
complete the work and that the plant listed by them is inadequate 
therefor. Also, there appears doubt that they are financially qualified 
for the performance of the work. In view of all these matters, this 
office will make no objection to disregarding the bid submitted by 
Hardwick and McGlone. See decision of September 2, 1931, A-38262, 
where it was held that the United States is not required to accept 
the low bid for the performance of important construction work 
where such low bidder has had no experience in connection with 
similar work. 

It has been reported by the division engineer in his letter of October 
2, 1934, that the second low bidder, the Central Bridge & Construc- 
tion Co., consists of the Kansas City Bridge Co., the Massman Con- 
struction Co., the W. A. Ross Construction Co., and Lee Metcalfe 
as an individual, trading as the Central Bridge & Construction Co.; 
that the personnel of the Central Bridge Construction Co. possesses 
the necessary experience to perform the work prescribed in the time 
specified and in a manner satisfactory to the United States; that 
said company possesses the necessary resources and is qualified 
financially for the performance of the work; and that it is the recom- 
mendation of the division engineer that there be accepted the bid 
submitted by the Central Bridge Construction Co. which is some 
$261,551 below the bid submitted by the Six Companies of Wash- 
ington, Inc., the next low bidder for the performance of the work. 
The Six Companies of Washington, Inc., appear to have protested to 
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the War Department against such recommendation, and have sub- 
mitted a written protest dated October 8, 1934, to this office, in the 
matter. The substance of such protest is that failure of the Govern- 
ment to enforce the requirement that bid bonds or certified checks be 
submitted with the bids in accordance with the advertised specifica- 
tions would make possible the brokering or selling of contracts; that 
it would not maintain the cardinal principles of fair and equal rights 
to all; that it would not accord with the spirit of the codes of fair 
competition; and that it would not maintain the principle of com- 
petitive bidding. 

As you have indicated, the Central Bridge & Construction Co. 
accompanied its bid with a letter to the effect that due to lack of time 
it had been unable to procure a bid bond, but that if awarded the 
contract the company proposed to furnish a performance bond in 
accordance with the specifications. It appears from the report of 
October 2, 1934, from the division engineer, that a conference was held 
on September 29, 1934, with representatives of the Central Bridge 
Construction Co., at which time they were informed that no consid- 
eration would be given to the bid until after certified check or a bid 
bond in the amount of 5 percent of the bid was submitted. The 
conference was held at 3 p. m., on a Saturday when the banks were 
closed, and on Monday, October 1, 1934, the representatives tendered 
a certified check in the amount of $434,000 in licu of bid bond, but 
they were then informed that under instructions of the Chief of 
Engineers of the Army the certified check could not be accepted 
and that the matter of award of the contract would be conducted 
with the Chief of Engineers in Washington. It is stated in your 
submission that on October 5 the Central Bridge & Construction Co. 
submitted a bid bond in the required amount of $431,000 and 
said company reported in letter of October 5, 1934, that arrange- 
ments had been made through the Globe Indemnity Co., the surety 
on the bid bond, to write the performance bond participated in by 14 
surety companies. 

The United States has the right to waive informalities in bids when 
such waiver is in the public interest, and, of course, it is in the public 
interest to save the sum of $261,551, the difference between the bid 
submitted by the Central Bridge & Construetion Co. and the bid 
submitted by Six Companies of Washington, Inc. 

A bid bond is merely a guarantee that in event the bid is accepted 
the bidder will execute the required contract and furnish the required 
performance bond, but the failure to submit such a bid bond does not 
affect the legal obligation that when the bid is accepted there arises a 
contract binding on the contractor to perform in accordance with the 
terms of the accepted bid or to pay the United States any damages 
resulting from failure to do so. See United States v. New York & 
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Porto Rico Steamship Co., 239 U.S. 88, and Purcell Envelépe Co. v. 
United States, 249 U.S. 313. Consequently it is not correct to suggest 
that the waiver by the Government of the furnishing of a bid bond at 
the time the bids are opened when it is in the public interest to do so 
would lead to the brokering or selling of contracts, etce., when the bid 
is submitted and accepted, whether accompanied or unaccompanied 
by a bid bond. There is a legal responsibility on the contractors to 
perform in accordance with the terms of the contract or to pay the 
United States any damages resulting from failure to do so. The 
fact that there is such legal liability should be a sufficient deterrent 
to the submission of bids not in good faith for the performance of 
work of the magnitude of that here involved. 

The second low bidder has now furnished a bid bond, and as it 
appears otherwise qualified to perform the work, you are advised that 
appropriated moneys are not available for making payment for the 
proposed work in any amount in excess of the bid submitted by the 
Central Bridge & Construction Co., such second low bidder. 


(A-57310) 


CLASSIFICATION—CROP EOAN SECTION OF THE FARM CREDIT 
ADMINISTRATION 


Employees of the Emergency Crop Loan Section of the Farm Credit Administra- 
tion paid under appropriation provided by Public Resolution No. 16, dated 
March 10, 1934, 48 Stat. 402, are emergency employees and their positions 
are required to be classified and their salary rates fixed pursuant to the 
provisions of Executive Order No. 6746, dated June 21, 1934. 


Decision of Comptroller General McCarl, October 12, 1934: 

There has been presented to this office for preaudit from the Emer- 
gency Crop Loan Section of the Farm Credit Administration, pay-roll 
voucher proposing payment to Joseph H. Wright of $3.60 representing 
compensation for the difference between the rate of $1,320 per annum, 
as underclerk, and $1,440 per annum, as clerk, for the period March 4, 
date of appointment, to March 15, 1934. The appointment is alleged 
to have been made under authority of the act of February 23, 1934, 
Public, No. 97, and the payment of salary is proposed to be made 
under the appropriation made in Public Resolution No. 16, dated 
March 10, 1934. Certification of the voucher for payment was 
withheld in the audit for the reason that the classification of the 
position had not been shown by proper notations on the pay roll. 
The administrative office resubmitted the voucher under date of 
June 14, 1934, with a statement as follows: 


Position not classified. Employee appointed under the “Act to provide for 
loans to farmers for crop production and harvesting during the year 1934, and 
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for other purposes’’, approved Feb. 23, 1934, and appropriated for under a joint 
resolution approved March 10, 1934, carrying the following provision: 

“Sec. 4. The governor shall have power, without regard to the provisions 
of other laws applicable to the employment and compensation of officers and 
employees of the United States, to employ and fix the compensation and duties 
of such agents, officers, and employees as may be necessary to carry out the 
purposes of this act; but the compensation of such officers and employees shall 
correspond, so far as may be practicable, to the rates established by the Classi- 
fication Act of 1923, as amended.” 

Apparently, the administrative contention is that the employees 
appointed under the provisions of said section are not required to 
be classified. 

Public Resolution No. 16, dated March 10, 1934, 48 Stat. 402, is 
as follows: 


That to enable the Governor of the Farm Credit Administration to carry into 
effect the provisions of the act entitled ‘‘An act to provide for loans to farmers 
for crop production and harvesting during the year 1934, and for other purposes”’, 
approved February 23, 1934 (Public Act Numbered 97, Seventy-third Congress) 
including personal services and rent in the District of Columbia and elsewhere; 
paper, printing and binding; supplies and services, without regard to section 
3709 of the Revised Statutes (U.S. C., title 41, sec. 5) when the aggregate amount 
involved does not exceed $50, and such other expenses as may be necessary, there 
is hereby appropriated, out of any money in the Treasury not otherwise appro- 
priated, the sum of $40,000,000, to remain available until June 30, 1935. 

This is an emergency appropriation and employees paid thereunder 
are emergency employees. 

The Farm Credit Administration was specifically included in the 
Executive Order No. 6440, dated November 18, 1933, requiring the 
classification of emergency positions. Executive Order No. 6746, 
dated June 21, 1934, superseding Executive Order No. 6440, requires 
the classification of all emergency positions whether in the emergency 
organizations or in the regular departments or offices of the Govern- 
ment, except those specifically exempted by the Executive order 
itself. No exemption of the employees of the Emergency Crop Loan 
Section of the Farm Credit Administration appears in the Executive 
order. Accordingly, the position of the employee here in question is 
required to be classified either under the regular Classification Act 
of 1923, as amended, if practicable, as required by section 4 of the 
act of February 23, 1934, supra, or under the terms of the Executive 
order of June 21, 1934, supra, if it is found administratively imprac- 
ticable to apply the terms of the regular classification act. 

Accordingly, the voucher presented for preaudit will not be certified 
for payment in the absence of evidence showing administrative 
action properly classifying the position as indicated, and no payments 
are authorized to be made hereafter to any such employees unless 
and until their positions are properly classified. 
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(A-57652) 


POSTAL SERVICE—AUTOMATIC PROMOTION—TRANSFER OF 
EMPLOYEES 


After the retransfer of a postal clerk from another branch of the Postal Service 
to the automatic salary grade held before transfer to the other branch of 
the Postal Service, the year’s service for further automatic promotion begins 
to run from the date of retransfer to the automatic salary grade, and no 
service rendered before the transfer to the other branch of the Postal Service 
may be ineluded as a matter of right. 


Comptroller General McCarl to the Postmaster General, October 12, 1934: 


There has been received your letter of September 6, 1934, as 
follows: 


Attention is invited to the case of Post Office Clerk Winfield W. Walther. 
Mr. Walther was originally appointed a substitute clerk at Denver, Colorado, 
March 4, 1929, and after performing 5,078 hours of substitute service was pro- 
moted to regular clerk April 1, 1931, at a salary of $1,900 a year. This employee 
was automatically promoted to the $2,000 grade April 1, 1932, and would have 
been promoted to the $2,100 grade April 1, 1933, except for the provisions of the 
act of June 30, 1932, suspending promotions in the automatic grades. 

Mr. Walther was transferred to the division headquarters of Post Office 
Inspectors at Denver, December 11, 1933, and was retransferred to his former 
position as a clerk in the Denver post office June 15, 1934, at a salary of $2,000 
@ year. 

A decision is requested as to whether this clerk is eligible for automatic pro- 
motion on July 1, 1934, as contemplated in the act of epee approved June 
27, 1934 (Public, No. 480, 73d Congress), amending the Independent Offices 
Appropriation Act of 1935, authorizing the resumption of automatic promotions 
in the postal field service. 


Section 4 of the act of February 28, 1925, 43 Stat. 1059, divides 
clerks of first- and second-class post offices into five salary grades 


and provides for their promotion as follows: 

* * * And provided further, That clerks in first- and second-class post 
offices * * * shall be promoted successively after one year’s satisfactory 
service in each grade to the next higher grade until they reach the fifth 
grade. * * * 

Section 1 of the act of June 27, 1934, 48 Stat. 1265, provides as 
follows: 

That in the administration of the provision of subparagraph (1) of section 24 
of the Independent Offices Appropriation Act, 1935, amending section 201 of 
part II of the Legislative Appropriation Act for the fiscal year 1935, all service 
rendered by postal and other officers and employees prior to July 1, 1932, and 
subsequent to June 30, 1932, shall be credited to the officers or employees and 
such officers or employees promoted to the grade to which they would have 
progressed had section 201 (suspending automatic increases in compensation) 
of part II of the Legislative Appropriation Act, fiscal year 1933, not been 
enacted. 

With the approval of the Civil Service Commission, the Post Office 
Department may reinstate or transfer a postal employee to any of 
the five salary grades regardless of the length of prior service, but 
after reinstatement or transfer an automatic promotion under the 
terms of the above-quoted statute of 1925 is authorized only after 
a year’s.satisfactory service in the salary grade in which so rein- 


stated or transferred, 7 Comp. Gen. 295. Therefore, after the 
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retransfer of Mr. Walther to the position of postal clerk, grade 4, 
at a salary of $2,000 per annum, effective June 15, 1934, no service 
prior to his transfer on December 11, 1933, to the division head- 
quarters of Post Office Inspectors, is authorized to be included in 
determining automatic promotions. 

Furthermore, in decision of July 12, 1934, 14 Comp. Gen. 31, 33, 
it was held as follows: 


During the period July 1, 1932, to and including June 30, 1934, section 201 
of the Economy Act remained in operation, suspending all provisions of law 
conferring automatic increases in compensation by reason of length of service 
or promotion. Section 24 of the act of March 28, 1934, as amended and clarified 
by section 1 of the act of June 27, 1934, supra, restoring the right to receive 
automatic increases in compensation, did not become effective until July 1, 
1934. Thus, it is the record of service and status on July 1, 1934, and not on 
any date during the fiscal years 1933 and 1934, which must determine the amount 
and effective date of an automatic increase in compensation during the fiscal year 
1935. 


Accordingly, Mr. Walther was not entitled to an automatic increase 
in compensation effective July 1, 1934, and will not be entitled to 
such increase until June 15, 1935, based on a year’s satisfactory 
service since June 15, 1934. 


(A-57977) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS—SAVINGS ON AN 
ANNUAL BASIS 


Under the provisions of section 24 of the act of March 28, 1934 (48 Stat. 523), 
authorizing administrative promotions on an annual basis from savings in 
personnel appropriations or apportionments, it is proper to compute the 
savings at the end of each quarter for use in making promotions on an annual 
basis, but where the same personnel appropriation is apportioned to more 
than one district of the same service, there is no authority to make adminis- 
trative promotions within one district based on savings of that district only, 
unless justified on the basis of the entire appropriation for personal service. 


Comptroller General McCar! to the Secretary of War, October 16, 1934: 


Consideration has been given to your letter of September 27, 1934, 
as follows: 


I have before me your decision A-54807, dated July 2, 1934, to the Secretary 
of the Navy, outlining the procedure for determining savings in apportionments 
for personnel expenditures and for entries on the pay rolls to show administrative 
promotions to be made under section 24, Independent Offices Appropriation Act 
of 1935. 

The situation in the Engineer Department at Large is similar to that described 
with respect to grades I to IV (a) in the letter of the Secretary of the Navy quoted 
in the decision above referred to. The Engineer Department receives lump-sum 
appropriations from Congress from which allotments are made by the Chief 
of Engineers to districts. Lump-sum allotments’also are received from the 
Public Works Administration for projects. In neither case is a definite amount 
specified by Congress or by the Public Works Administration for salaries for 
employments in the field service. This statement applies, of course, only to the 
field service as distinguished from the aapentennet service where an allotment for 
salaries is specifically appropriated by Congress in the case of the regular appro- 
priations. Subject to your approval, it is proposed to follow the procedure 
outlined below in effecting administrative promotions in the Engineer Depart- 
ment at Large. 
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.-Of, the funds. that are allotted to districts of the Engineer Department at 
Large for the prosecution of the various projects of the Department, whether 
from regular appropriations or funds allotted by the Public Works Administra- 
tion, the Secretary of War will apportion by quarters in advance a certain amount 
for personal services. At the end of the quarter such savings as have been made, 
exclusive of vacancy savings required to be impounded, will be used for adminis- 
trative promotions on an annual basis. Any promotions so made will be desig- 
nated on the pay rolls by notation under “Remarks” column and by certificate 
in the form given in your decision of July 2, 1934, above mentioned. 

‘Inasmuch as projects are assigned to districts and allotments and apportion- 
ments of funds for salaries of personnel are made to districts, it is proposed to 
— administrative promotions within a district based on the savings of that 

istrict. 

Your advice is requested as to whether the proposed procedure as outlined 
above is proper. 


In decision of July 25, 1934 (14 Comp. Gen. 67), it was held as follows 
(quoting from the syllabus): 


The terms of section 24 of the act of March 28, 1934 (48 Stat. 523), providing 
that administrative promotions may be made from savings in appropriations or 
apportionments for personnel on an annual basis are broad enough to permit 
savings on an annual basis to be shown under each ‘‘ bureau, office, or other appro- 

riation unit’’ (quoting from the average provision), but to authorize promotions 
he savings must exist with respect to the entire appropriation or apportionment 
involved, and promotions are not authorized in a particular bureau on the basis 
of the savings therein unless justified on the basis of the appropriation as a whole. 


Accordingly, the procedure proposed in your third paragraph of 
making quarterly allotments for personal services and for computing 
savings at the end of each quarter for use in making promotions on 
an annual basis, is approved. However, there is no authority to 
“make administrative promotions within a district based on the 
savings of that district” only, as proposed in the fourth paragraph of 
your letter, unless justified on the basis of the entire appropriation 
or apportionment for personal services. That is to say, it would not 
be permissible to make promotions on the basis of savings of a particu- 
lar district when additional allotments to some other district are 
necessary. 

The question presented is answered accordingly. 


(A-56726) 
ADVERTISING—-BIDDERS—-DEBARMENT 


As a general rule and in giving effect to the provisions of section 3709, Revised 
Statutes, all bids should be received and given consideration on an equal 
basis. The fact that a bidder in a previous transaction rendered unsatis- 
factory service or furnished supplies not in accordance with the specifica- 
tions or submitted an irregular bid is not alone a valid reason for continued 
refusal thereafter to give consideration to bids for furnishing supplies, ete. 
The requirement that all bids be accompanied by a guarantee and that the 
contract when awarded be supported by a bond is intended to protect the 
United States from any loss or damage that might be sustained because of 
default or failure of a contractor. 

There may be cases in which debarment of a bidder is necessary and proper, and 
where there is a reasonable showing that the interests of the United States 
require the debarment of a bidder, the administrative action in this respect 
will not be questioned, provided the length of time of such debarment is 
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definitely stated and not unreasonable, and the reasons for the debarment— 
with a statement of the specific instances of the bidder’s dereliction—are 
made of record and a copy thereof furnished the bidder and the General 
Accounting Office. 


ae General McCarl to the Administrator of Veterans’ Affairs, October 

Consideration has been given to your letter of July 19, 1934, 
transmitting correspondence in connection with the debarment of 
James Good, Inc., from bidding on Veterans’ Administration re- 
quirements. 

It appears that by letter dated July 19, 1934, the Director of 
Supplies, Veterans’ Administration, advised James Good, Inc., that 
it was permanently debarred from submitting bids on Veterans’ 
Administration requirements, the reasons therefor being set forth in 
the said letter as follows: 


Information has been received from the Food and Drug Administration; U. S. 
Department of Agriculture, that analysis of samples taken from a consignment 
of sodium borate, U. 8. P., which you furnished to the Veterans’ Administration 
Supply Depot, Perry Point, Maryland, on our order 3-VB—16981 does not con- 
form to the purity requirements of the United States Pharmacopeeia with which 
you agreed to comply, in that the borate contains not less than 50 parts per 
million of arsenic calculated as arsenic trioxide in lieu of not more than 10 parts 
per million, the maximum permitted by the United States Pharmacopeia. 

This is the second instance in the course of your dealings with the Veterans’ 
Administration in which you have been seriously guilty of negligence in conform- 
ing to your obligations of supplying drugs meeting the purity requirements of 
your contract. As you will recall, under date of October 25, 1928, you were 
debarred from bidding on Veterans’ Bureau requirements in view of your care- 
lessness in furnishing sodium bicarbonate, U. 8. P., mixed with the poisonous 
insecticide, sodium fluoride. 


You are, therefore, informed that you are permanently debarred from bidding 
on Veterans’ Administration requirements. 


The records of this office disclose that under date of October 15, 
1928, there was forwarded to this office a copy of your letter of the 
same date to James Good, Inc., advising the said bidder that, in 
view of the matters set forth therein, it would be necessary to remove 
its name permanently from the list of bidders for supplying the United 
States Veterans’ Bureau. Since that time, however, it appears that 
bids have been received from James Good, Inc., for the furnishing of 
various items of drugs and medical supplies and there are now on 
file in this office numerous contracts with said company which, 
insofar as the records show, have been satisfactorily completed with 
the one exception set forth in your letter of July 19, 1934. 

The decisions of this office have been that, in giving effect to 
section 3709, Revised Statutes, and as a general rule, all bids should 
be received and given consideration on an equal basis. The fact that 
a bidder in a previous transaction rendered unsatisfactory service or 
furnished supplies not in accordance with the specifications or sub- 
mitted an irregular bid is not alone a valid reason for.continued 
refusal thereafter to give consideration to bids for furnishing supplies, 
etc. The requirement that all bids be accompanied by a guarantee 
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and that the contract when awarded be supported by a bond is 
intended to protect the United States from any loss or damage that 
might be sustained because of default or failure of a contractor. 

It is recognized, however, that there may be cases in which debar- 
ment of a bidder is necessary and proper, and it has been held that 
when there is a reasonable showing that the interests of the United 
States require the debarment of a bidder, this office will not question 
the administrative action with respect thereto, provided the length 
of time of such debarment is definitely stated and not unreasonable, 
and the reasons for the debarment—with a statement of the specific 
instances of the bidder’s dereliction—are made of record and a copy 
thereof furnished the bidder and this office. 7 Comp. Gen. 547; 
decision of February 29, 1932, A-40777. Sce also my decision to 
you of September 12, 1934, A-54770, involving the proposed per- 
manent debarment of the Morris Fruit & Produce Co. 

It is realized, of course, that the matter of furnishing drugs— 
especially those containing poison—involves greater responsibility 
than in the furnishing of ordinary supplies, etc., but it is assumed 
such drugs are, as a matter of precaution, always tested in advance 
of release for use, and there appears no reason why the rules generally 
for application to the debarment of bidders should not be observed. 

The reasons assigned for proposed permanent debarment of James 
Good, Inc.—failure in two instances over a period of approximately 
6 years to furnish supplies conforming to the strict requirements of 
the specifications—do not appear sufficient to justify such drastic 
action. However, in the circumstances appearing, objection will not 
be raised to the debarment provided the period be reduced to 1 year 
from July 19, 1934. 

You are advised accordingly. 


(A-57591) 


CLASSIFICATION—-EMERGENCY POSITIONS IN REGULAR DEPART- 
MENTS—ADMINISTRATIVE PROMOTIONS 


Adjustments upward in salary rates of employees in a regular executive depart- 
ment paid from emergency funds, made for the purpose of adjusting em- 
plovees’ compensation to one of the rates fixed by the classification act, as 
amended, or by Executive order requiring classification for emergency 
positions, would be prohibited as an administrative promotion in any case 
where the increase in the net rate of compensation equals or exceeds the 
amount of one step in the corresponding classification act grade. 


Comptroller General McCarl to the Secretary of the Interior, October 17, 1934: 


Consideration has been given to your letter of September 6, 1934, 
as follows: 


During the fall of 1933 the Denver office of the Bureau of Reclamation of this 
Department found it necessary to have additional office space and as a result 
moved part of its personnel into the Old Custom House Building, 1038 16th 
Street, Denver, Colorado. This necessitated the employment of a maintenance 
force for the care and upkeep of this building. 
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As the expansion in the office was caused by the Public Works construction 
being undertaken by the Bureau, the building maintenance force was paid from 
funds allotted by the Public Works Administration. All emplovees of those 
paid from Public Works funds were, at that time, at net rates, that is, the salary 
was fixed at the prevailing standard rate for the type of work involved less the 
15% legislative reduction that was then in effect for the regular establishments 
of the Federal Government. 

The maintenance force employed at that time and their salaries were as follows: 
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| Approximate 
Salary paid : 
s . ? equivalent 
Name Title net rate per gross rate, 


annum per annum 































George H. Condon_-_-_-_---- ee ee $1, $1, 860 


Marshall E. Cannon----_---- Elevator conductor - - ~~ -- 1, 140 1, 320 
William J. Esterle......__-- Fireman-watchman - - ---- 1, 140 1, 320 
Charlie C. Gasaway._-.----].---- Wisse teas bs watades ck 1, 140 1, 320 
' James F. Retallack._.....--|._._- ON et ete al 1, 140 1, 320 
i Latimer G. Yinger---------|_.--- ee Ree 1, 140 1, 320 
Tom MeMillon._.........- os ob 1, 020 1, 200 
OE i, ON os Sm achadcme ON tele eta etal | 1, 020 1, 200 
re ah ais wes wgeiiieaeoa ae 





The salaries of the laborers were adjusted, effective November 1, 1933, to 
50¢ per hour, limited to 40 hours per week, to agree with wage schedules of the 
i. Public Works Administration. Mr. Tabbs was discontinued, effective March 
31, 1934, and Vincent Rosenmayr employed in his place, effective April 5, 1934, 
with pay at the rate of 50¢ per hour and limited to working 40 hours per week. 

In accordance with the provisions of Executive Order No. 6166 dated June 10, 
1933, the operation and maintenance of the Old Custom House Building in 
Denver, Colorado, was taken over, effective February 1, 1934, by the office of 
National Parks, Buildings, and Reservations (now the National Park Service). 

When these employees were placed on the rolls of the Office of National Parks, 
Buildings, and Reservations they were, of course, paid from regularly appropriated 
funds and deductions of 15% for*the months of February and March, 10% for 
April, May, and June and 5% from July 1, 1934, to date were made from their 
salaries as fixed by the Bureau of Reclamation. These deductions were made, 
notwithstanding the fact that their salaries originally had been fixed at net rates 
as indicated above. This resulted in the employees concerned receiving a reduc- 
tion of approximately 30% for February and March. Pay rolls have been sub- 
mitted to your office covering the refunding of the 5% excess deduction for Feb- 
ruary and March, so that the net reduction is approximately 25% from February 
1 to June 30, 1934, and 20% since July 1, 1934. 

The employees concerned have complained of the excessive reduction in their 
salaries and your decision is requested as to whether or not it would be proper, 
at this time, for the Department to fix the gross per annum salaries of these 
employees, effective February 1, 1934, as follows: 









I ik a es ee tk wisn Se 
Marshall EF. Cannon... __- wee SS Sea a at 1, 320 
I a sme Sl i tc te 1, 320 
CE iE 6. auinks wink inletininherbon so die b> te 1, 320 
i ik i el eh 1, 320 
ae A DS tn eteliolh 1, 320 


Tom MecMillon 


These salaries are within classification grades deemed applicable and would 
be subject to the legislative reductions. 

' The voucher numbers of pay rolls on which salary payments in these cases 
were made are as follows: 


*To be effective April 5, 1934, the date he entered on duty. 
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Paid by Harry Caden, special disbursing agent, Bureau of Reclamation: 
Appropriation, 4-03/5640.9; voucher no. 4903; period, Jan. 16-31, 1934. 

Paid by M. N. Shaffer, special disbursing agent, Estes Park, Colo. (symbol 
69-130): 

















| 


Appropria- | er | Period | Approptiae bop Period 
44444.3___| 455 | Feb. 1-15, 1934__|| 44444. 3... 589 | May 1-15, 1934 
44444.3___| 469 | Feb. 16-28, 1934.) 44444.3___| 622 | May 16-31, 1934 
44444.3___| 484 | Mar. 1-15, 1934. | 44444.3___| 637 | June 1-15, 1934 
44444.3___| 520 | Mar. 16-31, 1934_! | 44444.3___|_- .-| June 16-30, 1934 
44444.3...| 572 | Apr. 1-30, 1934- | 

| | 


| 


Your early decision in this matter will be appreciated. 


In decision of June 7, 1934, 13 Comp. Gen. 412, 414, it was stated as 
follows: 


* * * The question seems to relate to employees with respect to whom 


it is said their salaries were originally fixed approximately 15 percent of what it 
was thought they should be, and that in adjusting the salaries of these employees 
under the Executive order of November 18, 1933, they were simply fixed at 15 
percent less than what they had been theretofore. If these are the facts, the 
reduced salary rate administrativ ely fixed must be regarded as having been the 
legal salary rate for the position. * * 


Likewise, the salary rates of the employees here involved as re- 
duced upon transfer to the regular roll must be regarded as having 
been the legal salary rates for their positions. 

In decision of April 21, 1934, A-51739, it was stated as follows: 


In decision of March 17, 1934, A—52724, it was held by this office, quoting from 
the syllabus: 

“In fixing classification salary rates of officers and employees in the service 
pursuant to the provisions of Executive Order No. 6440 of November 18, 1933, 
and Executive orders supplemental thereto, there must not result a promotion 
within the meaning of the provisions of section 7 of the act of March 3, 1933, 
47 Stat. 1515. Where, however, under the adjustment the net salary rate to be 
paid after withholding the applicable percentage reduction does not exceed the 
net salary previously paid for performance of substantially the same duties by 
an amount equal to or in excess of the amount of one salary step in the corre- 
sponding salary grade under the Classification Act, the adjustment would not 
constitute an administrative promotion within the meaning of section 7 of the act 
of March 3, 1933.” 

See also A-54227, March 12, 1934. 

While the decision of March 17, 1934, related to employees of emergency 
organizations, the same principle would be applicable in the adjustment of 
salaries of employees in a regular executive department or independent establish- 
ment. Accordingly, where the increases referred to in your letter were made for 
the purpose of adjusting employees’ compensation to one of the rates fixed by 
the Classification Act, as amended, and did not equal or exceed the amount of 
one salary step in the grade in which classified, credit will now be allowed in the 
disbursing officer’s accounts therefor. 


As the adjustments proposed would in each instance involve an 
increase in the net rate of compensation of more than one step in 
the corresponding Classification Act grade, the question presented 
must be, and is, answered in the negative. 
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(A-57898) 
SLUM CLEARANCE—LAND TITLES 


Slum clearance projects in cities involve a use of public moneys dedicated to a 
social-betterment problem with no intended profit making, not only for the 
a of relieving suffering and creating employment, but also to stimulate 
ocal interest in the problem through actual demonstration of what may be 
accomplished by interested study and planning, reasonable expenditures, 
and good management, and there is an administrative responsibility to direct 
action accordingly, as well as to select only those projects which will permit 
the carrying out of such purposes and which will not end with exhaustion of 
the public moneys made available for such use. 

The Government should acquire not only a good title but a marketable title to 
parcels of land included within a slum-clearance project, in which connection 
there would seem for consideration the wisdom and advantage of having title 
fixed in the Government by judicial action. 

While expenditures in connection with titles acquired by the Government to land 
within slum-clearance projects should not be such as to unnecessarily deplete 
the moneys available for slum clearance, the General Accounting Office is not 
required to object to the use of appropriated moneys for securing the neces- 
sary title information through the services of a title company which requires 
the Government to purchase an owner’s guarantee policy of insurance, rather 
than at lower cost through the service of another title company not thought 
to have the necessary title information, if there is filed in the General Account- 
ing Office an expression by the Attorney General of the United States as to 
the actual need for the more costly method. 


Comptroller General McCarl to the Administrator, Federal Emergency Adminis- 
tration of Public Works, October 17, 1934: 


There has been received your letter of September 25, 1934, as 


follows: 


In connection with the slum clearance and low-cost housing project at Chicago, 
Illinois, Docket No. 1401, I find it necessary to secure the services of a title com- 
pany for the purpose of examining the title to the different parcels in the area 
parpenes to be acquired by the United States, such area being bounded by Harrison 

treet, Roosevelt Road, Ashland Avenue, and Racine Avenue. An examination 
of the condition of title to each parcel is necessary whether the land is acquired 
by purchase or by condemnation, as a basis upon which the Attorney General of 
the United States mav approve the title to the land. 

I am transmitting herewith a copy of form of proposal submitted by Chicago 
Title and Trust Company to furnish reports, title information, guarantee policies 
and other services in connection with examining title to the parcels in such area. 
Briefly, such proposal provides for the following services by the Chicago Title 
and Trust Company: 

(a) Examinaiion of title to each parcel and submission of preliminary report 
showing the condition of title to each parcel, with the name and address of each 
person having an interest in such parcel; and lists of all persons required to be 
made parties to a condemnation proceeding, including therein names and ad- 
dresses of parties in possession. 

(b) Supplemental reports of title continuing such preliminary reports to later 
dates; 

(c) The furnishing of information to representatives of the Government regard- 
ing the condition of the title to each parcel and the curing, removal and disposal of 
objections, liens, and encumbrances thereon, and the furnishing to such repre- 
sentatives of all records and information relative thereto in the possession of the 
company; 

(d) Furnishing a map of the project area showing thereon the streets, alleys, 
lots, blocks, and property lines and dimensions of each parcel; 

(e) The issue to the Government of an owner’s guarantee policy of insurance in 
the usual form issued by the company with respect to each such parcel so acquired. 

All of such services are to be furnished for the total sum of $54,540. As there 
are approximately 1,000 parcels in such area, the average price per parcel for such 
services is therefore approximately $54.00. 

I am advised that the preliminary reports and other information to be furnished 
by the Chicago Title and Trust Company under such proposal will meet the re- 
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quirements of the Attorney General of the United States, although the guarantee 
policy is not required. 

In considering the reasonableness of the price for which the services are to be 
furnished by the title company, I have considered the prices for similar services 
rendered or being cack to the United States by other title companies in con- 
nection with other projects, some of which are as follows: 


Project Title company nat 


University Housing Project and | Atlanta Title and Trust Co., $15. 00 
Techwood Project, 1102 At- Atlanta, Georgia. 
lanta, Georgia. 
Montgomery Project No. 2201_-..}| The State Abstract Co., Mont- 57. 50 
gomery, Alabama. 
Indianapolis Project No. 1601....| Union Title Company, Indian- 50. 00 
apolis, Indiana. 
Louisville Project No. 2501 Kentucky Title Co., Louisville, 47. 50 
Kentucky. 
Cleveland Project No. 1101 Land Title Guarantee and Trust 34. 00 
Company, Cleveland, Ohio. 


It appears, therefore, that the price to be charged by the Chicago Title and 
Trust Company is slightly in excess of prices for such services rendered or being 
rendered to the United States in connection with other projects. I am advised, 
however, that the price submitted to the United States for such work is substan- 
tially less than prices customarily charged others by the Chicago Title and Trust 
Company for examination of title and issuance of guarantee policies. The charges 
of the Title Company are, of course, determined by the extent of services required 
in examining the title to each parcel and the amount of insurance issued. 

The proposal of the Title Company provides for the issue of guarantee policies 
insuring the title of each parcel to the United States. It is recognized that it is 
not the practice of the United States to secure insurance of titles to land acquired 
by it and that the policies proposed to be issued by the Title Company are not 
required in this instance. owever, I am informed that the Chicago Title and 
Trust Company will not agree to make examinations of titles to land or furnish 
reports showing the condition of title except as a basis for and preliminary to the 
issuance of their usual form of guarantee policy. The basis of the Title Company’s 
objection is the provision of the statutes of Illinois prohibiting corporations from 
practicing law. See Ch. 32, Sections 224-228, Callaghan’s Ill. Stats. Ann. vol. 2. 
Bee also, in this connection, Midland Credit Adjustment Co. v. Donneiley, 219 
Ill. App. 271; People ex rel, Illinois Slate Bar Assn. v. Peoples Siock Yards State 
Bank, 344 Ill. 462; Ogent v. St. Clair Guaranty & Title Co., 269 Ill. App. 266. 

The Chicago Title and Trust Company, therefore, in view of the above-cited 
statute and decisions, refuses to enter into any agreement with the United States 
for the examination of titles to land and the issuance of certificates of title except 
in connection with the issuance of their guarantee policies. 

With respect to the necessity or advisability of contracting with the Chicago 
Title and Trust Company for the services of title examination for this project, I 
have considered the possible alternative methods of obtaining the necessary title 
examinations upon which the Government may base its proceedings for acquisi- 
tion of land by purchase or condemnation. I am informed that there is another 
title company in Chicago, called the Real Estate Title and Trust Company, 
which may be available to furnish the necessary services, but will also be required 
to issue guarantee policies of insurance for the same reasons as affect the Chicago 
Title and Trust Company. Furthermore, I am informed that this company has 
been organized only recently and does not possess personnel, facilities, and records 
comparable with hess of the Chicago Title and Trust Company. 

An alternative method of securing the necessary title services might be through 
the employment of attorneys working independently of any title company but 
under the supervision of the special attorney for the Department of Justice in 
Chicago. This procedure does not appear desirable for the following reasons: 

(a) The time required to secure a sufficient number of competent attorneys and 


coordinate their work would probably seriously delay commencement of the work 
of title examination. 
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(6) I am informed that most of the abstracts of title to parcels of land in 
Chicago are held by the Chicago Title and Trust Company, and that independent 
attorneys would have to prepare original abstracts for a substantially large num- 
ber of parcels, which would obviously require a very considerable amount of time. 
While certain owners may have abstracts of their titles, I am informed that this 
is probably not true to any substantial extent of the titles in the particular area 
in Chicago, proposed to be acquired by the Government. 

(c) I am informed that the Chicago Title and Trust Company has all records 
antedating the Chicago fire of 1871. Accordingly, unless the work is performed 
by this title company, the titles could only be examined from the date of such fire, 
except in those instances where abstracts covering this prior period could be 
secured from the owners. 

(d) I am informed that the Chicago Title and Trust Company has accumulated 
a great number of instruments which are available to clear objections to and 
defects in title, which are not available as public records or to others than the 
title company. The work of the United States in securing clear title or distribut- 
ing the moneys to the owners entitled thereto in case of condemnation would be 
greatly facilitated by the employment of the Chicago Title and Trust Company. 

For the foregoing reasons I am of the opinion that it is in the interest of the 
the United States to accept the above-mentioned proposal of the Chicago Title 
and Trust Company to furnish the above-mentioned services for the total sum 
of $54,450. 

Therefore, your opinion is requested as to whether the acceptance of such 
proposal of the Chicago Title and Trust Company is authorized. It is requested 
that your reply be expedited and that all papers transmitted herewith be returned. 

lt appears thus proposed to enter into agreement with the Chicago 
Title & Trust Co., without actual competition, but rather on the theory 
such company is the only source of necessary information, to examine 
the title to lands expected to be acquired in Chicago, either by pur- 
chase or condemnation, for slum-clearance projects. The amount 
stated to be involved is $54,540, or, on an estimated basis of 1,000 
parcels, approximately $54 per parcel. While it is stated there is 
another title company in Chicago, it is suggested that its records are 
not considered as complete and do not extend back prior to the Chicago 
fire in 1871. It is assumed, though not specifically so stated in your 
submission, that this company would do such title work as its facilities 
permit and at a lower price than that asked by the Chicago Title & 
Trust Co. 

There is involved a use of public moneys dedicated to a social better- 
ment—slum clearance in cities which have failed to solve their own 
problem in this regard. There is not involved a purchase of land for 
a Federal use as the erection of a post office, courthouse, or warehouse, 
but rather, the purchase is intended to accomplish, first, elimination 
of an intolerable local housing condition, and second, substitution 
therefor of buildings suitable for human habitation. There is not in- 
tended profit making. Quite contrary thereto, the purpose of the 
Congress apparently was to make a beginning in this serious matter, 
and, through use of sueh portion of the recovery appropriation as 
might be allocated thereto by the President, not only relieve suffering 
and create employment for the unemployed, but stimulate local inter- 
est in the problem through actual demonstration of what may be ac- 
complished by interested study and planning, reasonable expenditures 


and good management. Considering the matter in such light there 
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appears responsibility on Federal officials to direct action accordingly 
and there would seem for consideration in the study of conditions in 
each city not only the relief apparently desirable therein, compared 
with other cities, but the local interest.in the problem and demonstrat- 
ed willingness to so assist and cooperate as to give not only current 
assistance but reasonable assurance the effort will not end with ex- 
haustion of the public moneys now available for such use, and with 
selection of projects only accordingly. 

Considered in the light of the apparent purposes of the Congress 
in providing the moneys for slum clearance, and the responsibility 
assigned to you by the President, whether conditions in Chicago are 
such as to at this time justify the undertaking of a slum-clearance 
project or projects therein is for your determination. On the assump- 
tion you have definitely so concluded, your submission will be con- 
sidered accordingly. 

While the titles are to be taken by the Government for the purposes 
of prosecuting the work, it is assumed they will later be for convey- 
ancing, due to sales or otherwise, and there thus seems involved not 
only the matter of acquiring a good title to the several parcels but a 
marketable title as well. If in acquiring title the services of the 
Chicago Title & Trust Co. are essential at $54 per parcel, then a simi- 
lar charge will apparently be involved in connection with disposition 
of each parcel. Thus there is not only the matter of a present ex- 
penditure of $54,540 by the Government in acquiring title information, 
but an amount possibly as large in connection with disposition of the 
parcels that is actually involved, whether paid by the Government 
directly or indirectly. 

It is assumed from the matters stated in your submission that 
title conditions in Chicago are involved—aggravated, of course, by 
the fact that many official records and documents were destroyed 
by the fire in 1871. In such circumstances and due to the fact that 
so many parcels are involved in the instant matter, each of which, 
apparently, and after improvement at considerable cost, will ulti- 
mately be for disposition by the Government, with conveyancing 
accordingly, not only a good title but a marketable title seems 
essential, and there would seem for serious consideration the wisdom 
and advantage of having title fixed in the Government by judicial 
action. As to parcels condemned the title will be so fixed, but not 
so as to parcels purchased unless the purchase from the record owner 
is supplemented by an action in equity to quiet title in the Govern- 
ment or a friendly proceeding under the act of February 26, 1931, 
46 Stat. 1421. And in such connection it would seem doubtful 
whether records antedating the 1871 fire would be essential. Pos- 
sibly ‘the less expensive title information and which doubtless dis- 
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closes not only the present record owners but record irregularities as 
far back as 1871 and which should be cured to provide a marketable 
title, will fully suffice. 

Without a more extensive study of conditions, your actual needs, 
and the judicial decisions controlling such matters in Chicago, than 
has been possible by this office in view of the informal advices that 
have been received indicating your need for prompt action, there 
has not been attempted any working out of the details involved in 
what is here suggested, but in view of the desirability of conserving 
the public moneys, in order that the amount available for slum 
clearance may be made to accomplish the greatest possible good, 
and the desirability of now obtaining not only a good title but a 
marketable title to the several parcels to be acquired, these matters 
are suggested for serious consideration. 

While expenditures in connection with titles should not be such 
as unnecessarily to deplete the moneys available for slum clearance, 
if there is no other source from which actually necessary information 
may be secured at a lower price, this office is not required to object 
to the use of the appropriation as stated in your submission. How- 
ever, and in response to your submission, you are advised that 
before action is taken obligating the Government to the proposal 
as made by the Chicago Title and Trust Co., there should be obtained 
and made a matter of record here, an expression by the Attorney 
General as to the actual need of the more costly method of obtaining 
title information necessary in the circumstances. 

If titles to be acquired are to rest upon nothing more than assur- 
ance given by a title company in the form of certificate, policy, or 
otherwise than a complete abstract disclosing a title history sus- 
ceptible of examination and approval by the Attorney General, 
there appears for consideration the actual value and availability of 
such guaranty to the Government; that is, the assets behind such 
guaranty, their adequacy, and the provision made for their preserva- 
tion and availability to the Government in the event loss or damage 
should be sustained through failure of any title so guaranteed. 


(A-58002) 
STREET-CAR PASSES 


The purchase of weekly street-car passes in such number as reasonably may be 
required for economical use in the performance of official business is author- 
ized under appropriations available therefor. Proper safeguards for the 
issuance and use of such passes for official use only should be taken by the 
administrative office. 


Comptroller General McCarl to the Secretary of Commerce, October 17, 1934: 
I have your letter of September 26, 1934, in effect requesting deci- 
sion whether the appropriations for your Department are available 
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for the purchase of street-car passes for use by the employees of the 

Department when required to use’street cars on official business. 
The Department of Commerce Appropriation Act, 1935, 48 Stat. 

546, provides under the heading ‘‘Contingent Expenses’’, as follows: 


For contingent and miscellaneous expenses of the Offices and Bureaus of the 
Department, except the Patent Office, including those for which appropriations 
for contingent and miscellaneous expenres are specifically made, * 
street-car fares, not exceeding $600: * 

Similar provisions are contained in said act under the headings 
“Bureau of Foreign and Domestic Commerce, Customs Statistics’”’ 
“Bureau of the Census, Census of Agriculture”, ‘Bureau of Stand- 
ards, General Expenses”, and ‘“‘Coast and Geodetic Survey, Office 
Expenses.” 

It has long been the custom of Departments and establishments of 
the Government to purchase under appropriations available therefor 
street-car tickets or tokens in necessary quantities for issue to employ- 
ees as the needs of the particular service may arise. This practice 
has been regarded as in the Government’s interest, especially where 
the tickets or tokens are sold in quantities at a reduction in price and 
purchases of this character have been held not to be in contravention 
of the provisions of section 3648, Revised Statutes, prohibiting pay- 
ments in advance of services rendered (13 Comp. Dec. 503; 9 Comp. 
Gen. 151). 

In the case of a street-car pass, while there is no restriction as to 
transferability and no limit as to the times such pass may be used, 
there is a limit as to time in that it may be used only during the week 
for which it was issued. Under such circumstances, the matter is 
somewhat different than in cases of purchases of tokens, tickets, etc., 
as to which there is no time limitation for their use. The administra- 
tive control over such passes should not only include provision of safe- 
guard for the use of the passes only on official business but the pur- 
chases should be only in such number as reasonably may be for 
economical use by the Government in the performance of such official 
business. If the proper safeguards, including surrender of the pass 
at close of each day to proper officer having property control, are 
taken by the administrative office in this respect, there is no objection, 
from a legal standpoint, to the purchase of the same under appropria- 
tions available therefor. See in this connection General Regulations 
No. 53 of July 21, 1926, 6 Comp. Gen. 879. 


7556°— 35——-22 
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(A-57813) 


CLAIMS—ACT OF APRIL 10, 1928, 45 STAT. 413—LIMITATIONS 


The provisions of the act of April 10, 1928, 45 Stat. 413, vesting in the Comptroller 
General of the United States certain duties and responsibilities in connection 
with certification to the Congress of claims having elements of legal liability 
or equity, were not intended as a means to revive claims barred by a statutory 
or a regulatory limitation. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, October 
18, 1934. 


Consideration has been given to your letter of September 20, 1934, 
as follows: 


Pursuant to the provisions of the act of April 10, 1928 (45 Stat. 413, 31 U. 8. C. 
§236) I desire to submit to you the claim for reimbursement of burial expenses in the 
the sum of $26 in the case of Finis H. Whitehead, XC-—847 597, an honorably 
discharged veteran of the World War, who was killed in the military service in 
Nicaragua on April 12, 1932. 

The body was shipped to the United States and buried on December 12, 1933. 
Claim for reimbursement of expenses incurred as a result of the burial was made 
by the undertaker and received by this Administration on January 8, 1934. 
The claim was denied on March 2, 1934. 

Veterans Regulation No. 9 (a), (Executive Order No. 6158 promulgated June 
6, 1933), provides: 

“TV. Claims for reimbursement must be filed within one year subsequent to 
the date of death of the veteran. * * * ” 

Paragraph 2 of Section 20, Public No. 78, 73d Congress (Independent Offices 
Appropriation Act, 1934, approved June 16, 1933) provides in part that: 

“ * * * Where a veteran died prior to March 20, 1933, under conditions 
which warrant the payment of, or reimbursement for, burial expenses, such pay- 
ment or reimbursement may be made in accordance with the laws in effect prior 
to March 20, 1933, provided that claim for such payment or reimbursement must 
be filed within three months from the date of passage of this Act.” 

Those time limitations prohibit the payment of the claim presented in this 
case, but it is obvious that neither provision contemplates the reinterment of the 
body of a deceased veteran returned to this country from overseas. The matter 
is invited to your attention on the question of whether the claim ‘‘contains such 
elements of legal liability or equity as to be deserving of the consideration of the 
Congress,” within the meaning of the Act of April 10, 1928, supra.” 


Apparently the only basis for invoking the provisions of the act of 
April 10, 1928, 45 Stat. 413, is the fact the claim for reimbursement of 
burial expenses is barred by statutory and regulatory time limitations 
on the filing of claims. 

Where a time limit on filing claims is fixed by law or by a regulation 
proper for promulgation in the administration of a law, it is to be 
assumed, as to the first, that the Congress had reason for its action 
and expects observance thereof, and, as to the second, that it has 
operated upon similar claims and it would be unfair to make excep- 
tions—and especially, retroactively effective. The act of April 10, 
1928, supra, was not intended for employment as a means to revive 
claims barred by a statutory or regulatory limitation. 

You are advised, therefore, that there is not disclosed “such 
elements of legal liability or equity” as would justify this office in 
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presenting the claim for the consideration of the Congress under 
authority of the act of April 10, 1928, supra. 


(A-55239) 
VEHICLES—PASSENGER-CARRYING—LIMITATION 


Ip view of the statutory limitations upon the amounts which may be paid for the 
purchase of passenger-carrying vehicles and for the maintenance, upkeep, 
and repair of such vehicles during the fiscal years 1934 and 1935, no agreement 
for the rental of passenger-carrying vehicles during these fiscal years may 
exceed the maximum limitation placed by the statutes upon the amount 
which may be expended in any one year for the maintenance, upkeep, and 
repair of such vehicles, exclusive of garage rent, pay of operators, tires, fuel, 
and lubricants. 


Comptroller General McCarl to the Secretary of War, October 19, 1934: 


There has been received your letter of August 8, 1934, as follows: 


Consideration has been given to the limitations and restrictions in section 3 (ce) 
of the act of March 3, 1933, on the maintenance, upkeep, and repair of passenger- 
carrying autcmobiles and of the Comptroller General’s decision dated June 22, 
1934 (A-55239) [13 Comp. Gen. 458] that the limitations and restrictions apply 
to the rental charge for such automobiles. 

The rental charge for automobiles includes many items in addition to ‘‘ mainte- 
nance, upkeep, and repair’ as specified in the act of March 3, 1933. Among 
these items are depreciation and obsolescence, tires, license, taxes, risk, interest on 
investment, and in some rental contracts there are also included pay of operator, 
garage rent, fuel, and lubrication. Of these items, garage rent, pay of operator, 
tires, fuel, and lubricants are specifically excluded by the act from the limitation 
of $400, while the other charges listed do not appear to be within the category of 
maintenance, upkeep, and repairs, as contemplated by the act. 

The single item of depreciation and obsolescence will for the first year of a car’s 
life amount to about 30 percent of the market price, and rental of a new car for 6 
months will include about 75 percent of the depreciation and obsolescence for 1 
year. It does not seem that a fair interpretation of the act would class such an 
item as maintenance, upkeep, and repair. 

With regard to the above, your advice is requested as fo!lows: 

(1) In ascertaining whether the cost of car rental is in violation of the statutory 
limitation, may the contracting officer determine what ee of the rental is 
applicable to maintenance, upkeep, and repair, and omit that portion which is a 
fair charge against items not classed as either maintenance, upkeep, or repair? 

(2) If your reply to the above question should bein the negative, would it be 
proper to require dealers, in submitting bids for rental of cars, to furnish a break- 
down of their bids and specify the amounts included for the items listed in the 
second paragraph above and for the items properly pertaining to maintenance, 
upkeep, and repair with a view to charging against the $400 limitation only those 
items comprehended in maintenance, upkeep, and repair? 


Section 3 (a) and (c) of the act of March 3, 1933, (47 Stat. 1513), 
provides: 


No appropriation available for the executive departments and independent 
establishments of the Government for the fiscal year ending June 30, 1934, 
whether contained in this act or any other act, shall be expended— 

(a) To purchase any motor-propelled passenger-carrying vehicle (exclusive of 
busses, ambulances, and station wagons) at a cost, Sein equipped for opera- 
tion, and including the value of any vehicle exchanged, in excess of $750, unless 
otherwise specifically provided for in the appropriation 

. * - * * * * 
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(c) For the maintenance, upkeep, and repair (exclusive of garage rent, pay of 
operators, tires, fuel, and lubricants) on any one motor-propelled passenger-carry- 
ing vehiele, a busses-and: ambulances, in excess of one-third of the market 
price of a new vehicle of the same make and class, and in no case in excess of $400 





















Identical provisions are contained in section 3 of the Treasury and 
Post Office Appropriation Act for 1935. These statutory restrictions 

have for their purpose not only the restriction of the amounts to be 

spent for maintenance, upkeep, and repair, but also restrictions upon 

the purchase price to be paid for automobiles. It is not contemplated 
: that the restrictions upon the purchase of automobiles may be 
| avoided by the rental of automobiles instead of their purchase (4 
Comp. Gen. 836). Accordingly, no items may be allowed as rental 
which would not come under the head of ‘‘ Maintenance, upkeep, and 
repair”, with the exception provided in section 3 (c) of the statute, as 
to do so would be expending moneys for items which would otherwise 
be absorbed in the purchase price of the automobiles when Govern- 
ment owned, and would thus avoid the restriction on the price which 
could be paid therefor. 

Accordingly, no rental agreement may exceed the maximum limita- 
tion placed by the statute upon the amount which may be expended in 
any one year for the maintenance, upkeep, and repair, exclusive of 
garage rent, pay of operators, tires, fuel, and lubricants. Proposals 
and/or rental agreements including in the consideration payment for 
furnishing any of the authorized excepted services should specify the 
amounts allotted to such services. 


SENATE TL TL TT 










(A-57892) 
PUBLIC FUNDS—INSURANCE 


There being no provision in the appropriations for the Panama Canal for the safe- 
i keeping or transportation of public moneys, the appropriations of that office 
are not available for insurance upon public funds transported to the Panama 
Canal by order of the Treasury Department or otherwise. 


Comptroller General McCarl to the Chief of Office, the Panama Canal, October 
22, 1934: 


There has been received your letter of September 24, 1934, as 
follows: 




















This office is in receipt of a letter dated August 21, 1934, from the Assistant 
Treasurer of the. United States in reference to insurance on shipments of currency, 
coin, and Government securities to the Paymaster, the Panama Canal, Balboa 
Heights, Canal Zone, via the Panama Railroad Steamship Line, forwarded by the 
Federal Reserve Bank of New York under instructions from the Treasurer of the 
United States. 

The letter states that the policy for insurance entered into between the Treasury 
Department and Messrs. Johnson and Higgins, 67 Wall Street, New York, N. Y., 
for the fiscal year 1935 includes the following shipments: 

‘‘By the Panama Railroad Steamship Line, in case of shipments of currency 
and/or coin to the Paymaster, the Panama Canal, Canal Zone, made by the 
Federal Reserve Bank of New York upon instructions of the Treasurer of the 
United States. In such case this policy insures the Paymaster, the Panama 
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Canal, for account of whom it may concern; and in case of loss; said loss shall be 
paid to the Paymaster, the Panama Canal, or order.” 


The rate at which these shipments are insured is $0.02853625 per $1,000 and it is 


stated that the Treasury Department will be glad to insure the shipments under 
this contract upon request therefor. 


The Governor, the Panama Canal, in letter dated September 14, 1934, to this 
office states: 


‘In view of this low rate, it would seem advisable to insure all money shipments 
to the Paymaster, provided such insurance can be paid from the appropriation 
“Maintenance and Operation, Panama Canal.’”’ Unless there are decisions of the 
Comptroller General in effect which clearly authorize such payments, it is sug- 
gest.d that this matter te submitted to the Comptroller General for decision as 
to whether our appropriations are avai'able for the payment of such insurance, 


or for reimbursement of the Treasury for expense that they may incur in insuring 
such shipments.” 


Your decision is requested as to whether the appropriation ‘Maintenance and 
Operation, Panama Canal,” is available for the payment of such insurance, or for 


reimbursement of the Treasury for expense that they may incur in insuring such 
shipments. 


In 21 Comp. Dee. 308, 23 id. 269, and decision of October 29, 1917, 
to the Secretary of the Navy, it was held that insurance upon ship- 
ments of public moneys constitutes a proper charge against the appro- 
priation ‘Contingent, Independent Treasury,” which appropriation 
provided for the transportation and safe-keeping of public funds, but 
that insurance premiums were not chargeable against any other de- 
partmental appropriation. In the act of March 15, 1934, making 
appropriations for the Treasury Department for 1935, I find the 
appropriation ‘‘Contingent Expenses, Public Moneys”’, which pro- 
vides as follows: 

Contingent expenses, public moneys: For contingent expenses under the re- 
quirements of section 3653 of the Revised Statutes (U.S. C., title 31, sec. 545), 
for the collection, safe-keeping, transfer, and disbursement of the public money, 
transportation of notes, bonds, and other securities of the United States, salaries 
of special agents, actual expenses of examiners detailed to examine the books, 
accounts, and money on hand at the several depositories, including national banks 
acting as depositories under the requirements of section 3649 of the Revised 


Statutes (U.S. C., title 31, sec. 548), also including examinations of cash accounts 
at mints and cost of insurance on shipments of money by registered mail when 


necessary, $150,000. 

I do not find any provision in the appropriations for the Panama 
Canal for the safe-keeping or transportation of public moneys. Ac- 
cordingly, it must be held that no appropriation for the Panama Canal 
is available for insurance upon any funds transported to the Panama 
Canal by order of the Treasury Department or otherwise. 

There has not been overlooked in this connection the decision of 3 
Comp. Gen. 242, in which the appropriation ‘Pay, Miscellaneous, 
Navy” was held available for insurance on shipments of public 
moneys, there now being in that appropriation a specific provision 
for the transportation of funds. 
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(A-57649) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
CHANGE OF BENEFICIARY 


The Administrator of Veterans’ Affairs has authority under the terms of the 
World War Adjusted Compensation Act, to make a post-mortem legal 
finding as to testamentary capacity or competency of a veteran as of the 
date of a purported designation of beneficiary of an adjusted service certificate 
in any case in which payment to a designated beneficiary is contested oy 
the ground that the veteran was not competent to designate a beneficiary. 
Such action may not be arbitrary or capricious and must be based on evi- 
dence other than that before the Veterans’ Administration when the designa- 
tion or change of beneficiary was originally approved and the comparative 
equities in favor of the contesting claimants are not for consideration. 
11 Comp. Gen. 33, amplified. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, October 
23, 1934: 


Consideration has been given to your letter of September 10, 1934, 
as follows: 


On July 24, 1931, you addressed to me a decision, your identification number 
A-37515, based upon the World War Adjusted Compensation case of Randolph 
Cockrell, A-3,299,096, XC-1,426,068, in which you stated: 

Section 501 of the World War Adjusted Compensation Act of May 19, 1924, 
43 Stat. 125, provides that— 

‘te %* * The veteran shall name the beneficiary of the certificate and 
may from time to time, with the approval of the Director, change such bene- 
emery. :* | * - &? 

See, also, section 508 to the same effect added to the statute by the amendatory 
act of May 29, 1928, 45 Stat. 948. 

‘*Whatever authority there exists for retroactive medical ratings of incompe- 
tency under the terms of the World War Veterans’ Act for the purposes of com- 
pensation or insurance, there is no authority under the quoted provision, or any 
other provision of the World War Adjusted Compensation Act, or any other 
statute, vesting in the Director of the Veterans’ Bureau, or his successor, the 
Administrator of Veterans’ Affairs, authority to make a post mortem legal find- 
ing of incompetency of a veteran so as to invalidate a change of beneficiary of 
an adjusted service certificate which had been approved by the Director over 
two years prior to the death of the veteran, particularly in a case such as this where 
a decree of court had determined the competency of the veteran just prior to 
the time he made the change of beneficiary.”’ 

I desire to ask your attention at this time to the case of John R. McCartt, 
XC-1,423,818, now before me for determination for the reason that there is in- 
volved in the McCarit case the question of determining, upon the evidence which 
is now in the file, whether the deceased veteran’s condition at the time of making 
the original designation of beneficiary for the benefits of World War Adjusted 
Compensation was such that he may be said then to have possessed testamentary 
capacity, that is, in general terms, to have had sufficient mentality at the date in 
question to have understood the nature of his act and the probable consequences 
thereof. 

It appears that this veteran on August 19, 1927, executed an application for 
World War Adjusted Compensation, the designated beneficiary being the veter- 
ans’ wife. In November 1930 the veteran’s guardian, who had appointed in 
February 1930, attempted to change the beneficiary to the veteran’s two children, 
Lois Frances and Flora Rose McCartt, which request for change of beneficiary 
was disapproved. The veteran died on August 28, 1933, from general paralysis 
of the insane. 

After the death of the veteran, his father, and his guardian, protested the 
payment of the adjusted-service benefits to fannie McCartt, the beneficiary of 
record, on the ground that the veteran lacked testamentary capacity when he 
named her beneficiary. Representative Kugene B. Crowe, who is intérested 
on behalf of the veteran’s children, who are said to be in necessitous circumstances, 





— - +) - + - 


DECISIONS OF THE COMPTROLLER GENERAL 329 


has filed numerous affidavits in support of the guardian’s contention that the 
veteran did not possess testamentary capacity at the time of the designation of 
the wife. While many of these affidavits are from laymen and officials of the 
town in which the veteran formerly lived, there is also considerable medical 
evidence, together with a petition signed by members of an American Legion 
Post, setting out that the veteran’s wife was divorced, remarried, had been 
convicted of serious charges and given a sentence of from two to fourteen years; 
that she was paroled, violated the parole, and is now a fugitive from justice, 
leaving her two children in a pitiable condition. A similar petition was filed 
by several members of the local chapter of the American War Mothers. 

Without restating in detail all of the affidavits which have been filed in the 
case as to the veteran’s mental condition when he designated the wife as bene- 
ficiary, I would say that upon reference to the Acting Medical Director of the 
Veterans’ Administration, the latter official has formulated the following summary 
and opinion: 

“Respectfully returned. This is a case for opinion as to the testamentary 
capacity of the above-captioned claimant as of August 19 and August 22, 1927, 
and subsequently. The claimant is now dead. 

“The outstanding facts in the case are that under date of July 22, 1929, the 
man was examined at the National Soldiers Home, Dayton, Ohio, and a diagnosis 
given of syphillis, central nervous system. The report states in part: ‘Knee jerks 
sluggish, Argyl Robertson‘pupils and Romberg positive.’’ The man was examined 
by a Doctor Wynne, pension examiner at Bedford, Ind., who gave a diagnosis of 

eneral paresis. There is a report in the file from the Madison State Hospital, 

Tadison. Ind., made by a Doctor Moore of that institution under date of May 11, 
1931. Doctor Moore gave the diagnosis of general paralysis of the insane with 
mental dilapidation and intellectual deterioration. In the examination report he 
states that this is the man’s second commitment. The man’s first commitment 
in this State hospital was under date of November 1929 as made in the statement of 
Doctor J. C. Dusard in a letter in the file dated October 5, 1931. Under the second 
commitment the file shows that the father of the man Was very anxious to have the 
man hospitalized in a Veterans’ Administraticn hospital and he was so hospitalized 
at the Veterans’ Administration Facility, Camp Custer, Mich. There is an exam- 
ination report in the file from that facility made by Doctor Salisbury, which shows 
the man was admitted to that hospital October 26, 1931. The history of the onset 
as obtained by Doctor Salisbury states in part as follows: ‘ Patient states that in 
1926 he had the ‘‘flu”’ followed by a ‘“‘nervous breakdown’”’.’ He went to the 
soldiers’ home in Dayton, where they told him he had syphilis * * *. In 
the latter part of 1927 he became ‘wild and insane’, heard voices, stated that 
people were attempting to poison him, refused to eat his food and had the delusion 
that people were persecuting him, talking about him and following him. He was 
admitted to the Madison Indiana State Hospital were he was treated for three 
years ‘off and on.’ 

“Tt is, however, well known that cases of paresis are not well oriented as to time, 
especially in memory of past events. There is no record in the file to show when 
this man was at the Madison State Hospital the first time, except the statement of 
Doctor Dusard as quoted above. 

“The affidavit statements must be considered in an attempt to arrive at a 
conclusion as to the man’s mental condition in August 1927. There are numerous 
affidavits in the file bearing upon this question. There are affidavits of Alfred E. 
Underwood and John A. McVey, two men who were employed with this claimant 
previous to the dates of the medical examinations referred to above. The affidavit 
of Mr. Underwood states in part: ‘Have known the said John R. McCartt for the 
last twenty vears and worked with him at the Shea Mill in Bedford, Ind., during 
the years 1923 and 1929, * * * that during such period the said John R. 
McCartt was exceptionally nervous and had spells on the average of one each day, 
during which he could not talk, would wave his hands around as if trying to talk, 
would lay down on the ground behind his planer, would handle and operate his 
planer in the wrong way, * * * and he would have to be taken home by his 
fellow workmen * * *. It is my opinion that during the period from 1922 to 
1929, the said John R. McCartt was mentally unbalanced.’ The statement of 
Mr. McVey is to the same effect. There is also a statement from Kenneth 
Mitchell, who worked with him at the same place, to the same effect. There isa 
statement from Tom Dixon, a member of the fire department of the city of Ked- 
ford. The gist of his statement is to the effect that the fire station joins the 
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police station and from his knowledge McCartt was continually in trouble with 
the civil officers and that he believed him to be of unsound mind in 1927. 
There is a statement from John Schade, owner and operator of a restaurant in 
Bedford, which states that he had known this man for the last ten years and in 
his opinion during that time he was of unsound mind and unbalanced and was 
not capable of conducting his own business. There is a statement from a Nancy 
Ferris, a domestic in the home of the father and mother of this man, to the effect 
that in her opinion for the last eight years this man has been unbalanced. There 
is a statement from the janitor of the city hall in Bedford to essentially the same 
effect. There is a statement from Henry Love of Bed‘ord to the effect that he 
had known McCartt for the past fifteen years, that McCartt and his wife lived in 
the same house with him in 1925 and that in his opinion McCartt was mentally 
unbalanced at that time and that his mental condition was very noticeable. State- 
ment by a George Summers to the effect that McCartt and his wife lived in his 
apartment in 1926 and that in his opinion at that time McCartt was mentally 
unbalanced. There is a statement in the file from Henry 8. Murray, mayor of 
the city of Bedford dated November 10, 1933, the gist of which is to the effect that 
he saw and talked with McCartt several times during the period from 1926 to 1930 
and noticed his action and that he felt that his mind was not right in that period. 
There is a statement from the ex-mayor of Bedford, Charles H. Allen, in the file to 
the effect that in his opinion McCartt was mentally unbalanced in the year 1927. 
There is a statement from John Peyton, a police officer of the city of Bedford, to 
the same general effect. Statement from Doctor Morrell Simpson to t! e effect 
that McCartt was a patient under his care from December 17, 1928, to November 
25, 1929, when he became violently insare. The physician states that during this 
period he was treating him for syphilis. Statement from Doctor Joseph C. 

sard of Bedford, who was apparently the physician who was called in when the 
man had his violent outbreak in November 1929, leading to his hospitalization in 
the State hospital. He states that McCartt was insane for several years prior 
to his commitment to the State hospital. There is a statement from a Doctor 
L. Howard Allen of Bedford to the effect that he had known this man personally 
for the past twenty years and that he has known him to be a constant source of 
trouble to the local civil authorities, but because of his mental condition his viola- 
tions of law were permitted to go unpunished. This physician states that in his 
opinion the man was mentally unfit to transact business of any nature, or to sign 
legal documents or any other papers or things connected with the proper transac- 
tion of business and that he has good cause to believe that McCartt was so mentally 
unfit for a period of two or three vears prior to his confinement to the insane hos- 
pital. Statement from John Goldsby, justice of the peace, to the effect that he 
was a high official in the Loyal Order of Moose and McCartt made application 
to become a member of that organization and that he was turned down because of 
weakness of his mind. This occurred in 1926. Statement from Kenneth S. 
Keach. commander of the Veterans of Foreign Wars post in Bedford to the effect 
that McCartt endeavored to join that post in 1927 but due to his inability to carry 
on a coherent conversation he was not believed to be of sound mind. Statement 
from the sheriff of Lawrence County, Ind., the gist of which is that in the year 
1926 he felt from the actions of this man he was a person of unsound mind. There 
are other statements in the file from another ex-mayor of the city, judge of the 
city court, another member of the police force, chief of the police, and a Mr. James 
McGill, an employer of McCartt. There are many other affidavits in the file 
to the same general effect to wit: That this man was showing evidence of mental 
unbalance in the period from the year 1926 to 1929 when he was hospitalized in a 
State hospital as insane. 

“It is a well-known fact that patients suffering with paresis or taboparesis in a 
great many cases exhibit evidences of mental aberration and unsoundness of mind, 
evidenced by Jack of judgment and peculiar and irresponsible behavior for con- 
siderable periods of time before some overt act brings them in conflict with the 
community, making it necessary for the community to hospitalize them for 
further care. All of the evidence in the file tends to show that such was the case 
in this case. 

“From all of the evidence at the present time in this file, it is the opinion of the 
Medical and Hospital Service that John R. McCartt during the year 1927 was 
suffering with and was showing evidence of general paralysis of the insane or 

aresis, characterized by many irrational acts and evidence of mental aberration. 
rom the standpoint of the courts it has been often decided that a man suffering 
with paresis does not have testamentary capacity. Accordingly, it is the opinion 
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of the Medical and Hospital Service that John R. McCartt did not have testa- 
mentary capacity because of his mental condition in the year 1927 and from that 
period on until his death.” 

In view of the conclusion that this veteran’s mentality in 1927 was such that 
he did not then have a clear understanding of what he was doing or of the normal 
consequences of his actions, I desire to hold that on the date of the designation of 
the wife as beneficiary the veteran did not have testamentary capacity, thereby 
in effect rendering her designation invalid and clearing the way for the payment 
of the benefits in question to the veterans’ estate, he having died August 28, 1933, 
which payment will redound to the benefit of his minor children, as to whose 
present need there is no doubt. 

I would also ask attention to the fact that in many cases of this general type 
the Veterans’ Administration at the time of the receipt of the change of beneficiary 
later disputed, has little or no evidence before it as to the veteran’s mental condi- 
tion. In the absence of such evidence, assuming the regularity of the change as 
to formal requirements, there would be no reason for questioning its validity. 
Then, after the veteran’s death, when notice is given of the intention to pay the 
benefits under the change, it frequently happens that the parties adversely 
affected thereby raise for the first time the nonexistence of testamentary capacity, 
and in support of their claim for the recognition of the original beneficiary file 
post-mortem ev idence, lay, medical, or both, as to the veteran’s mental state at 
the. time of the disputed change. It is in connection. with cases. of this latter type 
as well as in those more particularly falling within the facts of the McCartt case 
now submitted that I would request your further consideration of this question 
and would also suggest the advisability of a possible limitation of your Cockrell 
decision in the light of the present problems. 

‘Your comment in the light of your decision cited at the beginning of this sub- 
mission is requested. 


This office has examined the complete file in the case. The evidence 
stated in your letter appeared to be only that presented in support 
of the claim of the parents of the veteran, who are also the adopted 


parents and guardians of the veteran’s children, and nothing appeared 
in support of the claim of the former wife of the veteran, the designated 
beneficiary. 

The file shows that the veteran, John R. McCartt, executed an 
application for adjusted compensation on August 19, 1927, and 
designated therein his wife, Fannie McCartt, as beneficiary of his 
adjusted service certificate. The application was filed on August 
22, 1927, and in due course the veteran was issued an adjusted service 
certificate with a face value of $1,323, on which loans totaling 50 per 
centum of the face value of the certificate were procured, one by the 
veteran himself on August 8, 1930, and the other for $494.81 by the 
veteran’s guardian on August 19, 1931. The veteran died on August 
28, 1933, leaving him surviving two children, Lois Frances and Flora 
Rose McCartt. Claim for the balance due on the certificate was 
filed by the veteran’s divorced wife, Fannie McCartt, as the designated 
beneficiary. The veteran’s father, Henry W. McCartt, protested 
payment of the adjusted service certificate to the veteran’s former 
wife, Fannie McCartt, on the ground that the veteran lacked testa- 
mentary capacity to name a beneficiary in August 1927 when he 
applied for adjusted compensation. The submission states in sub- 
stance the evidence submitted by the veteran’s father to establish 
his contention. The designated beneficiary has submitted a number 
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of affidavits by various persons who knew the veteran, some of whom 
were his fellow workmen during the years 1926, 1927, 1928, and part 
of 1929, which affidavits show that the veteran was a stone planerman 
by trade; that he worked at his trade regularly during the period 
1926, 1927, 1928, and part of 1929; that he earned $1 per hour during 
his employment; that in 1927 he built a stone house in Bedford, Ind., 
laying the stone in the walls himself. The file further indicates that 
the veteran was living with his wife, Fannie McCartt, and children, 
at the time he executed the application in which she was named as 
beneficiary at which time his youngest child was about 1 month old, 
and that he and his wife continued to live together until some time 
in 1929, when the veteran deeded the stone house referred to above 
to his mother, which action led to the separation between him and 
his wife and later their divorce. Also, there are affidavits of the 
family physicians that the veteran was of sound mind in 1927 and 
1928. It appears that the veteran had a bad break in his mental 
condition during the latter part of 1929, and was incarcerated in a 
hospital for the insane; that the veteran’s father, Henry W. McCartt, 
was appointed as the veteran’s guardian on February 11, 1930, and 
on November 19, 1930, he, as guardian, executed a change of benefi- 
ciary, form 6912, in favor of the veteran’s children. Inasmuch as 
section 501 of the World War Adjusted Compensation Act, 43 Stat. 
125, provides that the veteran shall name the beneficiary of the ad- 
justed service certificate, this request for change of beneficiary of the 
certificate was disapproved by the Veterans’ Administration. 

This office did not intend to hold in the decision of July 24, 1931, 
11 Comp. Gen. 33, quoted in your letter, that the Veterans’ Adminis- 
tration had no authority in any case to make a post-mortem determina- 
tion as to the mental or testamentary capacity of a veteran when 
designating a beneficiary for his adjusted service certificates. In that 
case there had been a decree of court of competency immediately prior 
to the change of beneficiary, and the Veterans’ Administration sought 
to set aside the court decree by a medical finding of incompetency 
after the death of the veteran. Determination of the designated 
beneficiary or other person entitled to a veteran’s adjusted service 
certificate under the terms of the World War Adjusted Compensation 
Act has been vested by law in the Veterans’ Administration. The 
designation of the beneficiary has properly been compared to the 
designation of a beneficiary for life insurance or under a will. Similar 
to the authority vested in the courts to determine the testamentary 
capacity of the insured or of a testator, the law intends that the Admin- 
istrator of Veterans’ Affairs has authority to determine the testa- 
mentary capacity of a veteran when he designated a beneficiary. 
Hence, the administrator may, and it is his duty to, make a finding in 
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all cases in which payment*of an adjusted: service certificate to a, 
designated beneficiary is contested on the ground that the veteran 
was not competent to name a beneficiary at the time a purported 
designation or change of designation was made. Such action may 
not be arbitrary or capricious, and must be based on evidence other 
than that before the Veterans’ Administration when the designation 
or change of beneficiary was originally approved. The comparative 
equities in favor of the contesting claimants are not controlling in 
determining the testamentary capacity of a veteran when designating 
a beneficiary for his adjusted service certificate. In other words, 
this oflice must be satisfied that the facts reasonably support the 
administrative finding in all such cases. 

In this case the veteran designated as beneficiary his wife, the 
mother of his children, at a time when all of them were living together, 
the family then being supported by the veteran, and there is no 
evidence of record of any estrangement at the time. Such designa- 
tion was most certainly the act of a normal person. Notwithstanding 
there may have been evidence showing irregular behavior in other 
respects, the evidence presented may not reasonably be accepted after 
the death of the veteran to show that the designation of his wife under 
such circumstances was other than legal and proper. 

While it is to be regretted that the present equities, due to condi- 
tions which have arisen since the designation of a beneficiary, so 
forcibly stressed in the record, appear to be in favor of the veteran’s 
children and their guardians, that factor should not be permitted to 
influence the finding as to the mental or testamentary capacity of the 
veteran in 1927 when he designated his wife as beneficiary. 

Accordingly, it is the view of this office that on the basis of the facts 
of record award of the amount of the adjusted service certificate, less 
unpaid loans and interests, may lawfully be made only in favor of the 
beneficiary designated by the veteran. 


(A-55618) (A-57248) 


CONTRACTS—REIMBURSEMENT FOR EXPENDITURES OF 
CONTRACTORS 


When a contract of a Government agency with a private person, firm, or cor- 
poration definitely fixes the obligation of the contractor, the expenditures for 
which the contractor is to be reimbursed and the compensation to be paid 
by the Government for services rendered in the storage, servicing, marketing, 
and sale of cotton, the contractor cannot be paid any additional amount by 
way of reimbursement for brokers’ commissions expended in effecting the sale 
of cotton at the best prices obtainable. 


Comptroller General McCarl to the Secretary of Agriculture, October 25, 1934: 
There has been received your letter of September 21, 1934, with 
enclosures, as follows: 


Attached hereto is a copy of a contract dated the 15th day of February 1934, 
the original of which is on file in your Department. There is also attached copy 
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of a proposed letter from the manager, cotton pool, to W. M. Garrard, which ts 
self-explanatory. 

, Heed attention is called to the following paragraph quoted from the manager’s 
etter: 

“In recognition of the necessity, in some instances, for paying a brokerage fee or 
commission to mill brokers for negotiating direct sales to mills, you are authorized 
to pay such brokers’ fee or commission not to exceed in any case $1 per bale, as in 
your judgment is necessary to enable you to make direct mill sales. You will be 
reimbursed for such commissions or brokers’ fees as are paid in accordance with 
this authorization. This is in addition to the items for which you are entitled to 
net under paragraph (1) section 2 of the contract of February 15, 

In order to obtain the best possible prices for cotton to be marketed and to 
compete with the trade generally, it is deemed necessary and expedient to au- 
thorize the selling agent to pay, in some instances, brokers’ fees or commissions, 
such fees being regarded as charges incident to the operation of the pool and the 
marketing of the cotton. This authorization to the selling agent is in accordance 
with pune (2) section 1 of the contract between the manager and the selling 
agent. 

A ruling is requested of you as to whether or not there is anything which will 
require you to interpose an objection to the authorization to the selling agent to 
pay the fee or cofamission as‘stipwlated in the letter from the manager, cotton pool. 


The contract of February 15, 1934, of the manager, cotton pool, 
with W. M. Garrard, following the preamble, provides in section 1, 
in substance, that W. M. Garrard, is to properly receive, warehouse, 
and insure in the name of the manager, cotton pool, and otherwise 
service such long-staple cotton as may be designated by the manager, 
cotton pool, in the approximate amount of 120,000 bales, servicing to 
include items as set out in the contract; to sell the cotton from time 


to time as directed by the manager, cotton pool, at the best price 
obtainable under existing marketing conditions, under such terms and 
conditions as the manager, cotton pool, may prescribe, and to deposit 
and properly account for the proceeds of sale. Article 4 of section 1 
provides: 


4. That the manager, cotton pool, shall not be or become chargeable with any 
cost or expense incident to the handling, classing, marketing, or any other 
servicing with respect to such cotton except as provided in section II. 

Section II of the contract obligates the manager, cotton pool, to 
reimburse Mr. Garrard for all storage and warehouse charges and/or 
the insurance premiums advanced by him for the account of the 
manager, cotton pool, with respect to such cotton, and to pay Mr. 
Garrard a handling charge of 25 cents per bale on cotton withdrawn 
by the manager, cotton pool, without the fault of Mr. Garrard. 

Paragraph 4, section II of the contract provides: 


(4) That the sole compensation to be paid to said Garrard by the manager, 
cotton pool, for services to be rendered for the sale, handling, classing, marketing, 
and otherwise servicing such cotton not so withdrawn shall be a commission of 
3% upon the gross sale price of the cotton sold in compliance with the terms of 
this contract. Such compensation shall be due and payable if and when the 
cotton is sold and the proceeds received by the cotton pool manager. 


The language of the contract is clear and unambiguous. It fixes 
both..the obligation.and. the compensation of the contractor. and it 
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establishes the extent and limitation of the Government’s under- 
taking. The responsibility for the sale of the cotton at the best mar- 
ket prices obtainable is that of the contractor upon the direction of the 
manager, cotton pool. Upon the record it appears that if payment of 
a broker’s commission is necessary in order to obtain the best market 
prices for the cotton, the burden is upon Mr. Garrard, and any amount 
so expanded is chargeable against the 3 percent compensation provided 
by the contract, and not against the Government. 

The well-established rule of law is that a contract once entered into 
by proper authority cannot be changed to the prejudice of the Govern- 
ment without adequate consideration therefor. See, in this connec- 
tion, my letter to you of May 23, 1934, A-55618, wherein a similar 
question was involved. In that letter you were advised that there was 
no authority for payment of broker’s commissions to Mr. Garrard 
under contract of August 16, 1933. The contract of February 15, 
1934, makes no provision for the payment of commissions to brokers 
and the proposed letter from the manager, cotton pool, to Mr. Garrard 
forwarded with your submission is in effect a modification of the 
contract obligating the Government to pay an additional amount for 
the doing of something which the contractor is required to do under 
the contract for the compensation therein provided. 

In the circumstances I have to advise that in view of the clear pro- 
visions of the contract there is no authority for the payment of any 
amount for brokerage fees or commissions to Mr. Garrard as con- 
templated in proposed letter from the manager, cotton pool, to 
Mr. Garrard. 


(A-56774) 


APPROPRIATIONS—POSTAL SERVICE—TELETYPE NEWS TICKER 
SERVICE 


In view of the fact that $20,000 of the appropriatidn for payment of rewards in 
the Post Office Department Appropriation Act of March 14, 1934, is ex- 
pendable in the discretion of the Postmaster General for information con- 
cerning violation of the postal laws and for securing information looking to 
the apprehension of criminals, that portion of the appropriation will be 
held available for teletype news ticker service upon certification of the Post- 
master General that such service will materially aid in the objects for which 
the discretionary amount is available. 


Comptroller General McCarl to the Postmaster General, October 25, 1934: 
There has been received your letter, without date, as follows: 


I have your letter of August 9, 1934 (A-56774), relating to the rental of a tele- 
type machine by this Department. 

Jpon further consideration and analysis of this service, | am convinced that 
the receipt of information by means of this machine may properly be considered 
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as telegraph service and accordingly, the rental for the equipment should be 
charged. to the Department’s appropriation for telegraphing. While it is true 
that each and every item telegraphed by means of the teletype is not of import- 
ance to the Department, there are a great number of such items the prompt 
receipt of which is of more importance to the Department than many of the mes- 
sages sent in by postal officers in the field by individual telegrams. A number of 
such useful messages so received have been found to be of such value as to be 
worth in the aggregate a great deal more than the rental for the equipment and 
service. Had these messages been forwarded by individual telegrams, the cost 
thereof would have exceeded many times the flat charge of $75 per month. 

Perhaps attention should also be called to the fact that a valuable feature of 
this teletype service is the aid it gives the Department in the investigation of 
postal crimes and mail depredations and the apprehension of criminals. In a 
robbery case, for example, it well may be that a saving of even a few minutes 
through availing of this telegraphic information might result in the arrest of the 
perpetrators of the crime. 

For the fiscal year 1935, the Congress appropriated the sum of $20,000, which 
‘may be expended, in the discretion of the Postmaster General, for the purpose 
of securing information concerning violations of the postal laws and for services 
and information looking toward the apprehension of criminals.’’ Similar appro- 

riations have been made for a number of years. In my judgment, there is no 

ter'way ‘in which’a small portion. of this appropriation could be expended 

than for the rental] of this telegraphic service, and it would therefore seem to be a 
proper charge against the last-mentioned appropriation. 

It will be appreciated if you will give this matter further consideration and 
advise me of your decision in the matter. 


As the appropriation for ‘‘Payment of rewards, 1935”, act of 
March 15, 1934 (48 Stat. 444), contains a specific proviso making 
$20,000 thereof expendable in your discretion for securing informa- 
tion concerning violations of the postal laws and for services and 


information looking toward the apprehension of criminals, should it 
be administratively determined and so certified that the teletype 
ticker service will substantially aid in the purposes of that proviso, 
such limited portion of the:appropriation for payment of rewards may 
be regarded as available therefor. 

The question presented is answered accordingly. 


(A-57679) 


LEAVE OF ABSENCE—MILITARY—TEMPORARY, FOLLOWED BY 
PERMANENT APPOINTMENT 


As an employee’s right to the compensation of his civilian position during absence 
on military training depends not upon length of service, but upon his status 
at the time he is called for military training, and as temporary employees are 
not entitled to military leave of absence with pay, a subsequent permanent 
appointment without break in continuity of service is no basis for paying 
the employees for the time absent on military leave without pay while serving 
under the temporary appointment. 


Comptroller General McCarl to the Secretary of the Navy, October 26, 1934: 


Consideration has been given to your letter of September 11, 1934, 
as follows: 
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The Comptroller General, under date of July 5, 1934 [1924] (A-2804), held that 
a civil employee serving under a temporary appointment who is subsequently 
permanently appointed without a break in the continuity of his service is entitled 
to accrued leave with pay from the date of his temporary appointment, after 
twelve consecutive months of service in both temporary and permanent status. 
The Comptroller General has repeatedly held that temporary employees are not 
entitled to leave of absence with pay (military leave) while on military duty with 
the National Guard and the Officers Reserve Corps. 

In view of the foregoing, your decision is requested whether a civil employee in 
the field service of the Navy Department serving under a temporary appointment 
and who is ordered to duty for training with the Officers Reserve Soeee and who 
is carried on the rolls in a leave-without-pay status while on such duty, may be 
reimbursed for such leave without pay, without charge to the annual leave accrued 
and due him, if he is subsequently permanently appointed without a break in the 
continuity of his service, after twelve consecutive months of service in both tem- 
porary and permanent status. 


In decision of September 20, 1933, 13 Comp. Gen. 84, 85, it was 
stated: 


The general rule is that leave of-absence with pay. may. not be granted to em- 
ployees serving under temporary appointments, that is, employees serving under 
ee of a definite duration (3 Comp. Gen. 382; 4 id. 650; 5 id. 903; 6 id. 
178, 266, 275). 


Two of the cited decisions apply the rule specifically to military 
leave. See also 3 Comp. Gen. 112 and 9 id. 119. 

In decision of March 8, 1934, 13 Comp. Gen. 237, 238, wherein the 
general rule was applied to employees given temporary appointments 
incident to reorganization, it was stated: 


* * * After these employees received permanent appointments in the 


Division of Disbursement their services may be regarded, for leave purposes, as 
though the service under the temporary appointment and the preceding regular 
appointment had been under the present permanent appointment. See 8 Comp. 
Gen. 463, and decisions therein cited, and 12 id. 621. 


Also, in decision of May 12, 1934, 13 Comp. Gen. 347, 349, it was 
stated: 


It would appear from your submission that Mr. Fallon is at present holding an 
appointment made under rule VIII of the Civil Service Rules and Regulations, 
which position must accordingly be considered as temporary. During the con- 
tinuance of such temporary appointment he is not entitled to leave of absence, 
either sick or annual. However, should he be given a permanent appointment 
following immediately upon the termination of his temporary appointment, his 
services for leave purposes may then be regarded as though the service under the 
temporary and permanent appointments had all been under a permanent appoint- 
ment and he may be paid for the time absent without pay due to sickness to the 
extent that the absence could have been covered by sick leave accruing for the 
ealendar year ending December 31, 1933, in accordance with Executive Order 
No. 6021, February 9, 1933; 13 Comp. Gen. 237; A—54436, April 10, 1934. 


The rule last stated is based on the fact that under the provisions 
of applicable law and administrative regulations annual and sick leave 
may accrue from month to month, and under certain circumstances 
from year to year, and in the application thereof a continuous period 
of employment under a temporary, followed by a permanent, appoint- 
ment, has been regarded as though served under the permanent 
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appointment. Such is not the situation as to military leave which 
does not accrue, unless in fact taken and cannot be deferred to some- 
time of the employee’s selection. Furthermore, when an employee 
takes military leave while in a temporary status there can be no mili- 
tary leave which he may forego after becoming permanent so as to 
authorize payment for the military leave which he takes when not 
entitled to compensation therefor. 

An employee’s right to the compensation of his civilian position 
during absence on military training depends not upon length of serv- 
ice but upon his status at the time he is called for military training 
and is not affected by any subsequent change in status. Asit has been 
held that temporary employees are not entitled to military leave of 
absence with pay, a subsequent permanent employment is no basis for 
paying the employees for the time absent without pay when serving 
under the temporary appointment. 

The question presented is answered in the negative. 


(A-57997) 
CONTRACTS—PROCESSING TAX 


There is no basis either in a contract provision that ‘“‘any tax impored by the 
Federal Government will be added to the bid prices’’, or in the act of May 
12, 1933 (48 Stat. 35), for payment by the United States of an amount in 
addition to the contract price equivalent to the processing tax on the fabrica- 
tion of raw cotton entering into the manufacture of automobile tires when 
the contractor having furnished automobile tires to the United States did 
not in fact pay the United States said amount as processing tax although he 
may have paid the equivalent thereof to the fabricators of raw cotton. 


Decision by Comptroller General McCarl, October 27, 1934: 

There is before this office for consideration and settlement the claim 
of the McClaren Rubber Co. for $19.11 as the amount of processing tax 
on cotton entering into the manufacture of automobile tires for which 
the contract price was paid on voucher no. 20245, November 1933, 
accounts of W. O. Rawls, major, Finance Department, United States 
Army. 

The tires in question were purchased in connection with the North 
Carolina conservation work under State contract dated June 7, 1933, 
covering the purchase of automobile tires for the fiscal year 1934, and 
delivery thereof was made at various E.C. W. camps. Payment for 
the tires delivered was made from the Emergency Conservation Fund. 
In billing the tires the contractor added to the various invoices the 
alleged amount of processing tax on the cotton entering into the 
manufacture of the automobile tires and in making payment for the 
tires the disbursing officer deducted the amount so charged as proc- 
essing tax. 
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In requesting allowance of its claim, the claimant company presents 
an affidavit dated January 16, 1934, to the effect that the processing 
tax billed on the invoices in the claim has been paid. The claim 
appears to be based on the provision of the contract, which reads as 
follows: 

Any tax imposed by the Federal Government will be added to the bid prices. 

In connection with the claimant’s statement that the tax has been 
paid, the Chief of Finance and Accounts Division, Forest Service, 
Department of Agriculture, reports in letter of August 1, 1934, that 
claimant is not in a position to furnish detailed information in regard 
to tax. It is shown, also, that the claimant admitted in a statement 
furnished to the district inspector of the Forest Service, Asheville, 
N. C., that payment of the tax is made by the first processor of raw 
cotton; that the effect of this is that on tire fabric which is used in 
construction of automobile and truck tires, the fabricators pay the 
tax at the time they put the cotton into process, and they add the 
amount of this tax to their price when they bill the tire manufacturer 
with the finished fabric. 

It is to be noted that the claimed process tax in this case is on raw 
cotton used in the manufacture of fabric while claimant’s contract 
called for the furnishing of automobile tires, but, however that may 
be, it seems clear that the processing tax was not paid by the claimant 
but was paid by the first processor of raw cotton used in the tire 
fabric who may have passed it on to the claimant in the same manner 
and to the same extent as any other item of cost—such as wages, 
rent, etc.—may have been passed on to a purchaser. There is no 
basis in either the contract, supra, or the act of May 12, 1933 (48 Stat. 
35), for the United States to pay an amount in addition to the contract 
price equivalent to the processing tax when the contractor did not in 
fact pay the United States the amount of the processing tax. 

The determining factor in this case is whether claimant did in fact 
pay the processing tax to the United States, and the record clearly 
shows that the claimant did not do so. Claimant may have been 
required to pay more for the fabric than it would have been required 
to pay had there been no processing tax on raw cotton, but such 
additional payments made by claimant do not constitute or represent 
taxes. A tax once paid ceases to be such when passed on to a succes- 
sive purchaser of the particular article, supplies, etc., and becomes a 
part of the cost thereof. See Lash’s Products Co. v. United States, 
278 U.S. 175; 13 Comp. Gen. 87; decision of June 18, 1934, A- 55979. 

There is no legal basis for the allowance of the claim and the claim, 
therefore, must be and is disallowed. 


7556°—35——-23 
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(A-57194) 
CONTRACTS—PATENTS—SURETY BONDS 


In order to comply with the requirements of the decision of October 10, 1934, 
14 Comp. Gen. 298, regarding the proper form of Government contracts involv- 
ing the use of patents by the United States, the standard form of performance 
bond no. 25 should be amended by adding a patent infringement bond specifi- 
cally obligating the contractor and his surety ‘“‘to hold the Government, its 
officers, agents, and employees, harmless from liability of any nature or kind, 
including costs and expenses for or on account of any patented invention, 
article, or process manufactured or used in the performance of that contract, 
including use by the Government of the articles therein contracted for.’’ 


Comptroller General McCarl to the Secretary of Commerce, October 29, 1934: 
There was received October 23, 1934, your letter dated October 


16, 1934, as follows: 

Your decision dated October 10, 1934, no. A-57194, requires that the paragraph 
page 9 ‘‘Patents’’ be amended to state, ‘‘The contractor shall hold and save the 
Government, etc.,’’ and that the surety bond contain a corresponding provision. 

As it is not clear to the Department just how the standard form of performance 
bond no. 25 should be amended to comply with your decision, it is respectfully 
requested that you inform the Department just how you desire this form amended. 

Reference was made in the decision of October 10, 1934, to War 
Department contract no. W-978—eng-546, dated November 2, 1933, 
with the Sperry Gyroscope Co., Inc., containing a stipulation in the 
contract and the performance bond to protect the United States 


against infringement by the contractor of patents owned and con- 


trolled by others. The contract is on standard form no. 32, standard 
Government form of contract for supplies, and article 15 added for 
patents is as follows: 


The contractor shall hold and save the Government, its officers, agents, servants 
and employees, harmless from liability of any nature or kind, including costs and 
expenses, for or on account of any patented or unpatented invention, article, or 
appliance manufactured or used in the performance of this contract, including 
its use by the Government, and the contractor shall give a bond in an amount 
satisfactory to the United States, the terms of which shall fully protect the 
Government, against loss should the contractor default in the obligation under 
this article. 


The performance bond is on standard form no. 25, without changes 
therein, and in addition thereto there is a patent infringement bond 
executed by the Sperry Gyroscope Co., Inc., and the surety, as 
follows: 


Know all men by these presents. That we, Sperry Gyroscope Co. Inc., of Brook- 
lyn, New York, a corporation organized under the laws of the State of New York, 
as principal, and United States Guarantee Company, of New York, New York, 
a corporation organized under the laws of the State of New York, as surety, are 
held and firmly bound unto the United States of America, hereinafter called the 
Government, in the penal sum of one hundred thousand ($100,000.00) dollars, 
lawful money of the United States, for the payment of which sum well and truly 
to be made, we bind ourselves, our heirs, executors, administrators, and successors 
jointly and severally, firmly by these presents. 

The condition of this obligation is such, that whereas the principal entered 
into a certain contract, hereto attached, with the Government, dated November 
2nd, 1933, for furnishing 43 each searchlight units, 60-inch, mobile, model M-VI, 
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complete; 61 each searchlight units, 60-inch, portable, model 1933, complete, and 
whereas the said principal has specifically obligated himself in said contract 
to hold the Government, its officers, agents, and employees harmless from 
liability of any nature or kind, including costs and expenses for or on account 
of any patented invention, article, or process manufactured or used in the per- 
formance of that contract, including use by the Government of the articles therein 
contracted for. 

Now, therefore, if the principal shall well and truly perform and fulfill the above 
undertaking and agreement, and shall promptly make payment of any judgment 
and costs obtained against the United States under the provisions of the act of 
June 25, 1910 (36 Stat. 851) as amended by the act of July 1, 1918 (40 Stat. 705) 
or expenses incident thereto, then this obligation to be void; otherwise to remain 
in full force and virtue. 

In witness whereof, the above bounden parties have executed this instrument 
under their several seals this 9th day of November 1933, the name and corporate 
seal of each corporate party being hereto affixed and these presents duly signed 
by its undersigned representatives, pursuant to authority of its governing body. 


There appears no reason why the proposed contracts considered 
in the decision of October 10, 1934, should not have incorporated 
therein the patent article similar to the above quoted article 15, and 
why there should not be in addition to the usual performance bond 
on the standard form a patent infringement bond substantially in 
accord with the above quoted patent infringement bond in connection 
with the Sperry Gyroscope contract. 

If you should require any further information in the matter and 
will so inform me, an effort will be made to furnish same. 


(A-57477 
EXCHANGE—LOSS—RENTAL ALLOWANCES DURING LEAVE 


Executive Order No. 6657—A prescribing the regulations under which reimburse- 
ment is authorized for loss in pay, compensation, and allowances while in the 
service in foreign countries due to the appreciation of foreign currencies, 
excepts both compensation and allowances while on leave of absence in the 
United States, and therefore no reimbursement may be based upon the pay- 
ment of rental for quarters in a foreign country while the employee is on 
leave in the United States. 


Comptroller General McCarl to the Secretary of State, October 29, 1934: 


There has been received your letter of October 12, 1934, as follows: 


I am in receipt of your decision A~57477 of October 5, 1934, concerning losses 
on salary and rent allowances of Foreign Service officers and employees while on 
leave in the United States on account of appreciation of foreign currencies in 
relation to the American dollar. 

I gather that reimbursement may not be made for such losses sustained on 
account of salary covering the periods of leave in the United States. However, 
it is not clear whether such losses sustained on account of rent allowances during 
periods of leave in the United States may be reimbursed, especially since in the 
penultimate paragraph of the letter under acknowledgment mention is made only 
of checks for compensation covering the period of leave in this country. 

Since allowances for rent must be paid abroad, are directly connected with and 
resulting from employment abroad, and are paid during leave of absence in this 
country only when the quarters have been maintained during the absence, the 
Department has considered that losses on account of appreciation of foreign eur- 
rencies are a proper charge against the appropriation. 
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I sincerely hope that the decision under reference means that reimbursement 
on account of losses sustained in connection with the allowances for rent may be 
made. An early reply clarifying the matter will be appreciated. 


Executive Order No. 6657A of March 27, 1934, as amended, quoted 
in the decision to you of October 5, 1934, makes no distinction between 
periods for which losses may be computed for salary and periods when 
losses are to be computed upon payments of allowances. In neither 
case does the statute authorize payment for any period, except 
“while in service in foreign countries”, and the Executive order 
defines that term as follows: 


1. The words in the act ‘‘ while in service in foreign countries’’, for the purpose 
of these regulations, shall be understood to mean (a) while employed in or on 
assignment or detail to a post of duty in a foreign country, (b) while en route 
through a foreign country or on a foreign vessel to or from such post, (c) while, 
during such assignment or detail abroad, on leave of absence with pay in a foreign 
country, (d) while traveling in foreign countries under official orders, or (e) while 
attached to and serving on board United States vessels stationed in foreign waters 
for not less than 30 consecutive days. 

Having thus excluded losses during periods of leave when not spent 
in a foreign country, it necessarily follows that under the Executive 
order reimbursement is not authorized for losses due to the payment 
of rental allowances accruing while the employee is on leave of absence 
in the United States, notwithstanding that such allowances are con- 
fined to cases where the employee maintains his rented quarters in the 
foreign country during such leave. 


The question presented is answered accordingly. 


(A-41644) 


TRANSPORTATION ACCOUNTS—REOPENING OF SETTLEMENTS— 
ACQUIESCENCE 


Where a carrier’s bills for passenger transportation, stated on the basis of 
commercial rates, are paid on the basis of net land-grant rates, a protest 
directed to the question of the status of the travelers as ‘‘troops of the 
United States’ is without effect as rebutting the presumption of acquies- 
cence in the correctness of the payments otherwise, and accordingly, where, 
after a lapse of time greater than the period prescribed by the statute of 
limitations for filing suit in the Court of Claims, the carrier seeks a further 
allowance, based not on the status of the travelers but on the contention 
that the amount deducted for land grant was excessive, the settlements 
will not be reopened. 


Decision by Comptroller General McCarl, October 30, 1934; 


The Pullman Company has filed several supplemental bills claiming 
the respective amounts indicated below in connection with settle- 
ments stated by this office making deduction for land grant from 
the Pullman surcharge for the transportation of guards and prisoners 
for the Navy Department between Chicago, IIl., and Augusta, Ga., 
on various dates in 1924, 1925, and 1926. The settlements are listed 
as follows: 
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Additional 
Settlement | Bill | Claimed Allowed | Disallowed now claimed 





$365. 81 $335. 89 $29. 92 
442. 76 34, 18 

51. 09 1. 56 

399. 66 23. 79 

178. 00 10. 78 

66. 16 4. 04 

456. 58 27. 02 


The carrier originally presented its bills on the basis of commercial 
rates without deduction for land grant. The original bills also 
covered travel of other guards and prisoners between various other 
points, in addition to those traveling between Chicago and Augusta. 
The settlements made deduction for land grant where applicable to 
the charges for the transportation of the guards and prisoners, 
whether traveling between Chicago and Augusta or between other 
points. The settlements were made in 1925 and 1926, the last being 
under date of December 21, 1926. The carrier then presented 
supplemental bills claiming the total amounts deducted by the settle- 
ments, said supplemental bills bearing the same number as the original 
bills but with the suffix “S-A”, e. g., supplemental bill 1410-S-A. 
These supplemental bills bore the following notation of protest: 


This bill represents the amounts disallowed by the accounting officers of the 
Government from the Pullman Company’s original bill, bearing the same serial 
number (without the letter affix) as this supplementary bill, rendered for the 
following classes of transportation, the amounts paid on such original bill being 
the charges accruing for transportation of ‘Troops of the United States 
under the land-grant acts, which have been accepted under protest by The 
Pullman Company on behalf of the carriers for which it acts as agent and in 
part payment only for the services rendered, this supplemental! bill representing 
the additional amounts to which The Pullman Company claims it is entitled 
in payment for the services rendered. 

Guarps & PRISONERS. 

It was evident that this protest was directed to the status of guards 
and prisoners as troops of the United States, as evidenced also by 
the fact that the supplemental bills claimed the difference between the 
net charges as allowed and the charges applicable at commercial 
rates without any deduction for land grant. These supplemental 
bills were considered as serving notice of protest and were filed with 
the settlements to which they pertained as requiring no further 
action by this office. In connection with the supplemental bill per- 
taining to settlement no. 10518, the carrier was advised in letter of 
April 20, 1925, that said supplemental bill would be so filed without 
further action by this office. 

The status of military guards and prisoners as troops of the United 


States was determined in Jllinois Central Railroad Co. v. United States, 
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62 Ct. Cls. 61, and in Louisville & Nashville Railroad Co. v. United 
States, 62 Ct. Cls. 154. See also Southern Pacific Co. v. United 
States, 72 Ct. Cls. 273. 

Following the filing of the supplemental bills referred to above, 
which appears to have been done within a period of from 3 to 6 
months from the dates of the settlements to which they pertain, no 
further action appears to have been taken by the carrier in seeking 
a further allowance with respect to the transportation of these guards 
and prisoners until by letters of April 5, 1933, it transmitted to this 
office further supplemental bills bearing the same numbers as the 
original bills but each number having a suffix thereto of ‘‘S-B”’ e. g., 
supplemental bill 1410-S-B, in which the amounts sought apply only 
with respect to the guards and prisoners transported between Chi- 
cago and Augusta and are stated to represent the difference between 
the amounts deducted for land grant by the settlements with respect 
to these persons and the amounts which the carrier now urges should 
have been deducted. The basis for the reduced amounts claimed in 
the more recent set of supplemental bills is said to be that the Pull- 
man rates applicable to the service rendered are not applicable via 
the route via which the land-grant deduction of said 17.37 percent 
used in the settlements was determined and that the deduction prop- 
erly applicable for land grant via routes via which the Pullman rates 
apply is 2.768 percent. 

As indicated above, the first set of supplemental bills filed in con- 
nection with these settlements was addressed to the matter of the 
status of the travelers as troops of the United States. The second 
set of supplemental bills is addressed only to the matter of the cor- 
rectness of the amount of land grant deducted. In other words, 
there appears an abandonment of the contention regarding the status 
of the travelers as troops of the United States and the seeking of an 
additional allowance on the basis of the land-grant rates claimed to 
be properly applicable. A somewhat similar situation was involved 
in Northern Pacific Railway Co. v. United States, 72 Ct. Cls. 563, 
where, with respect to the payment at land-grant rates on certain 
bills in which charges had been claimed at full commercial rates, a 
protest was filed addressed apparently to the contention that the 
property transported was not property of the United States. In the 
judicial proceedings the carrier abandoned its contention concerning 
the ownership of the property but sought an additional allowance on 
the basis that its equalization agreement did not apply to the ship- 
ment. The court determined that in such circumstances the effect 
of the protest was lost and that the presumption of the carrier’s 
acquiescence in the applicability of its equalization agreement, other- 
wise indicated, could not be rebutted by a protest directed to the 
matter of ownership. Moreover, in the instant matter it is to be 
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noted that the second set of supplemental bills were not presented 
for consideration until more than 6 years after the dates of the serv- 
ice involved or for that matter until more than 6 years after the dates 
of the settlements concerned. Recovery in the Court of Claims on 
such items would therefore be barred by the statute of limitations 
contained in section 156 of the act of March 3, 1911, 36 Stat. 1139. 
See, in this connection, Southern Pacific Co. v. United States, 67 Ct. 
Cls. 414 (certiorari denied, 280 U. S. 567) and Chicago & North- 
western Railway Co. v. United States, 68 Ct. Cls. 524. 

Accordingly, the carrier having apparently acquiesced in the settle- 
ments, insofar as the method of determining the amount of land 
grant deductible is concerned, for a period greater than that pre- 
scribed in the statute of limitations, such settlements may not be 
reopened as requested. 


(A-58273) 


APPOINTMENTS—FARM CREDIT ADMINISTRATION—DELEGATION 
OF AUTHORITY—OATHS 


The authorization given the President to reorganize the Government depart- 
ments and services did not authorize granting to a reorganized establish- 
ment or to the head thereof any authority in excess of that previously 
exercised by the services transferred thereto or their respective heads. 
Where a discretion is vested by statute in the head of a department or 
service, said discretion may not be delegated to or exercised by any other 
officer or employee except such a one as may be specifically authorized 
by statute to act in the place of the head, as for instance, an assistant 
secretary of a department. 

Under the terms of section 169, Revised Statutes, the Governor of the Farm 
Credit Administration may not delegate to u subordinate the power of 
appointment of departmental employees, but under the terms of said Re- 
vised Statutes as amended by the act of June 26, 1980 (46 Stat. S17), the 
Governor of the Farm Credit Administration may delegate to a subordinate 
the power of appointment of all field employees. Consequently, as the 
appointment of depurtmental employees is required by the head of the 
independent establishment, oaths of office are required of all departmental 
employees upon all changes in positions, but as the appointment of fleld 
employees may be made by a subordinate, the requirement for oaths of 
office by fleld employees is a matter to be controlled by administrative 
regulation. 


Comptroller General McCarl to the Governor, Farm Credit Administration, 
November 1, 1934: 


Consideration has been given to your letter of October 17, 1934, 
as follows: 


I have received your letter of October 2, 1984 (A-56298, A-50400), relative to 
the refusal of your Audit Division to certify for payment compensation claimed 
by Paul I’. Broderick, visé clerk, $1,620.00 a year, and Ruth D. White, junior 
clerk, $1,440.00 a year, both employees of the Emergency Crop and Feed Loan 
Office, Washington, D. C., from May 10 to 14, 1984, inclusive, the appointment 
of these employees having been approved by the administrative assistant of 
the Farm Credit Administration on May 10, 

The action taken by the administrative assistant in these cases was in 
accordance with the notice contained in my letter to you of November 25, 
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1933, a copy attached, advising you of the creation of the position of administra- 
tive assistant and of the fact that formal authority had been given to the 
occupant of that position, by me, to perform certain duties, among which was 
the approval of requests for allocations, appointments, termination of appoint- 
ments, and other personnel papers. This delegation of authority was made 
under the provisions of paragraph 12 of Executive Order No. 6084, dated March 
27, 1933, creating the Farm Credit Administration. As stated in my letter to 
you of September 1, 1934, these particular duties were delegated in the belief 
that section 12 of the Executive order issued under sections 401 to 403, title 
IV, part 2 of the Legislative Appropriation Act for 1933, as amended by the 
act of March 3, 1933, had the same legal effect as though its provisions had 
originated in the Congress and had become law by subsequent approval of 
the President. This interpretation of section 12 of the Executive order 
was in accordance with its clear intent, namely, to give to the Governor 
of the Farm Credit Administration the broadest authority to delegate any 
duties imposed upon him, without exception. Your concurrence in this inter- 
pretation appeared to be confirmed by the nonreceipt of any notice of exception 
to my letter to you of November 25, 1933, until the recent final determination 
contained in your letter of October 2. 

Your letter of August 19, 1933 (A-50400), notified this Office that authoriza- 
tions for the payment of travel expense upon change of official station must be 
signed by the Governor, and that the authority to approve such payments could 
not be delegated to a subordinate because there was involved the exercise of a 
discretion vested in the head of the Farm Credit Administration by the act of 
March 3, 1933, which by its terms granted this general authority to the heads of 
departments or establishments. The Farm Credit Administration noted particu- 
larly the following paragraph of this letter: 

“There is nothing in this provision, or otherwise in the provisions of the 
Economy Act relating to reorganization, which authorizes the President to vest 
in the head of a new agency the power to delegate to a subordinate a discre- 
tion vested in the head of the agency by virtue of the provisions of a general 
statute applicable to the heads of all departments and establishments of the 
Government.” 

This Office did not understand that your decision of August 19, 1933, would 
also apply to prohibit the delegation of the power to make appointments be- 
cause it seemed clear this power was not vested in the Governor by any general 
statute. The power to appoint given to the Federal Farm Board by section 4 
of the act of June 15, 1929 (Agricultural Marketing Act), was transferred to 
the Governor of the Farm Credit Administration by paragraphs 2 and 3 of 
Executive Order No. 6084. In this connection it should be noted that by the 
terms of the Executive order the name of the Federal Farm Board was changed 
to the Farm Credit Administration, and that the title of “ Chairman of the 
Federal Farm Board” was changed to “ Governor of the Farm Credit Adminis- 
tration.” : 

As stated in my letter to you dated September 1, 1934, and in the second para- 
graph of this letter, it seemed clear that all the provisions of the Executive 
order have the same status, as far as specific legislative approval is concerned, 
as they would have had if they had originated with the Congress and had be- 
come law with the subsequent approval of the President. It seemed clear, there- 
fore, that section 12 of the order, granting to the Governor the power to delegate 
“any and all” duties vested in him, gave specific sanction to the delegation of 
the power to appoint given to him by specific rather than by general statute. 

In view of the foregoing, your letter of August 9, 1934, referring to section 
169 of the Revised Statutes as the source of the Governor’s power to appoint, was 
most unexpected, particularly in view of the fact that the United States Supreme 
Court in Burnap vy. U. 8S. (252 U. S. 512) defined the term “head of a depart- 
ment”, as used in that section, to mean the Secretary in charge of a great 
division of the Executive branch of the Government, like the State, Treasury, 
and War, who is a member of the Cabinet, and stated specifically that the term 
does not include heads of bureaus or lesser divisions. 

Immediate steps are being taken to have all appointments which the Govy- 
ernor of the Farm Credit Administration is authorized to make, in the Wash- 
ington office and in the field offices engaged in emergency crop, feed, and 
drought-loan work, made by the Governor or, in the event that he is absent 
from his office on account of illness or other cause, by the person serving as 
Acting Governor. 
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As stated herein, immediate notice of the delegation of authority to the 
Administrative Assistant to approve appointments was given to the General 
Accounting Office, with the expectation that in the event exception thereto was 
taken, advice thereof would be communicated to the Farm Credit Administra- 
tion in order that steps could be taken to conform to your requirements. In 
the absence of such notification of a different viewpoint, until your confirma- 
tion of the exception taken by your Audit Division in the cases of Mr. 
Broderick and Miss White, it is requested that proper steps be taken to ap- 
prove the actions of the Administrative Assistant prior to the date of this 
letter. For that purpose, this letter may be treated as my formal confirma- 
tion of all such actions. 

In your decision of August 16, 1926 (6 Comp. Gen. 112), identifying the 
appointed officers and employees of the United States who are required to 
take oaths of office, you determined that this requirement is confined to officers 
of the United States in the constitutional sense; namely, officers whose sp- 
pointment is vested by law in the President of the United States, the courts 
of law, or the heads of departments, and held that certain additional em- 
ployees of the Mixed Claims Commission, United States and Mexico, attached 
to the agency of the United States (as distinguished from joint employees of 
the Commission), whose appointments were not required to be made by the 
President, the courts of law, or the head of a department, were not required 
to take the oath of office, apparently construing the term “department” to 
mean only the ten principal departments of the Executive branch of the 
Government. 

Accordingly your decision on the following question will be appreciated: 

Are persons appointed by the Governor of the Farm Credit Administration 
required to take the oath prescribed by section 1757, Revised Statutes, and 
section 2 of the act of May 13, 1884 (23 Stat. 22) in the same manner as 
persons appointed by the heads of departments, or may the Governor, as the 
head of an independent establishment, impose such requirements as he sees 
fit, similar, for example, to those permitted by section 3 of the act of Decem- 
ber 11, 1926 (44 Stat. 919), in the case of employees of the Veterans’ Bureau 
(now Veterans’ Administration) ? 


It is understood your submission requests (1) reconsideration of 
the decisions of August 9 and October 2, 1934, A-56298, holding, in 
effect, that there is no authority vested in the Governor of the Farm 
Credit Administration by the terms of Executive Order No. 6084, 
dated March 27, 1933, creating the Farm Credit Administration, to 
delegate to a subordinate the power to make appointments vested by 
law in him as the head of an independent establishment; (2) if the 
decisions are affirmed, that the appointments made by the adminis- 
trative assistant prior to the date of your letter be regarded as a 
proper basis for compensation, the appointments now having been 
confirmed by you; and (3) the question contained in your concluding 
paragraph regarding the taking of oaths of office by the personnel 
of the Farm Credit Administration. 

Sections 401, 402, and 403 of the act of March 3, 1933, 47 Stat. 
1517, 1518, provide as follows: 

Seo. 401. The Congress hereby declares that a serious emergency exists by 
reason of the general economic depression; that it is imperative to reduce 
drastically governmental expenditures ; and that such reduction may be accom- 
plished in great measure by proceeding immediately under the provisions of 
aaa the President shall investigate the present organization of all 
executive and administrative agencies of the Government and shall determine 
what changes therein are necessary to accomplish the following purposes: 


(a) To reduce expenditures to the fullest extent consistent with the efficient 
operation of the Government; 
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(b) To increase the efficiency of the operations of the Government to the 
fullest extent practicable within the revenues; 

(c) To group, coordinate, and consolidate executive and administrative 
agencies of the Government, as nearly as may be, according to major purposes; 

(d) To reduce the number of such agencies by consolidating those having 
similar functions under a single head, and by abolishing such agencies and/or 
such functions thereof as may not be necessary for the efficient conduct of the 
Government ; 

(e) To eliminate overlapping and duplication of effort; and 

(f) To segregate regulatory agencies and functions from those of an ad- 
ministrative and executive character. 

Sec. 402. When used in this title, the term “ executive agency” means any 
commission, independent establishment, board, bureau, division, service, or 
office in the executive branch of the Government and, except as provided in 
section 403, includes the executive departments. 

‘Spc. 403. Whenever the President, after investigation, shall find and declare 
that any regrouping, consolidation, transfer, or abolition of any executive 
agency or agencies and/or the functions thereof is necessary to accomplish any 
of the purposes set forth in section 401 of this title, he may by Executive order— 

(a) Transfer the whole or any part of any executive agency and/or the 
functions thereof to the jurisdiction and control of any other executive agency ; 

(b) Consolidate the functions vested in any executive agency; or 

(c) Abolish the whole or any part of any executive agency and/or the func- 
tions thereof; and 

(d) Designate and fix the name and functions of any consolidated activity 
or executive agency and the title, powers, and duties of its executive head; 
except that the President shall not have authority under this title to abolish 
or transfer any executive department and/or all the functions thereof. 


Note particularly paragraph (d) last above quoted. 

Paragraphs (3) and (12) of Executive Order No. 6084, creating 
the Farm Credit Administration, issued March 27, 1933, under au- 
thority of the quoted statute, provide as follows: 

(3) The name of the office of Chairman of the Federal Farm Board is changed 
to Governor of the Farm Credit Administration, and he is vested with all the 
powers and duties of the Federal Farm Board. 

(12) The Governor of the Farm Credit Administration is authorized to exe- 


cute any and all functions and perform any and all duties vested in him through 
such persons a8 he shall by order designate or employ. 


Section 4 of the Agricultural Marketing Act of June 15, 1929, 46 
Stat. 15, vested power in the Federal Farm Board to make appoint- 
ments of officers and employees but did not authorize delegation of 
that authority to a subordinate. Your contention appears to be, 
however, that the President was given the power by the reorganiza- 

’ £ 7 
tion provisions of the Economy Act, as amended, quoted above, to 
vest in the head of a newly created executive agency powers not 
previously existing in the head of the agency from which the newly 
created agency was organized. The decision of August 19, 1933, 
A-50400, held: 
There is nothing in this provision [section 403 (d) of the Economy Act as 
amended] or otherwise in the provisions of the Economy Act relating to re- 
organization, which authorizes the President to vest in the head of a new 
agency the power to delegate to a subordinate a discretion vested in the head 


of the agency by virtue of the provisions of a general statute applicable to 
the heads of all departments and establishments of the Government. 
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And, in the decision of October 2, 1934, A-56298, after quoting the 
above, it was stated as follows: 


The authorization given the President to reorganize the Government depart- 
ments and services did not authorize granting to a reorganized establishment 
or to the head thereof any authority in excess of that previously exercised by 
the services transferred thereto or their respective heads. Where a discre- 
tion is vested by statute in the head of a department or service, said dis- 
cretion may not be delegated to or exercised by any other officer or employee 
except such a one as may be specifically authorized by statute to act in the 
place of the head, as for instance, an assistant secretary of a department, 
Upon reconsideration the decision of August 9, 1934, must be and is affirmed, 


There appears no authority under existing law for holding other- 
wise than that section 12 of Executive Order No. 6084, supra, 
authorizing the Governor of the Farm Credit Administration to 
execute his function and perform his duties through such person as 
he shall designate and appoint, does not authorize the Governor to 
delegate to others powers specifically vested in him by law involving 
the exercise of judgment and discretion and does not attempt to 
abrogate the provisions of general statute, such as section 169, Re- 
vised Statutes, as amended, regarding appointments. In answer 
to question (1), you are advised, therefore, that the decisions of 
August 9, 1934, and October 2, 1934, A—56298, must be, and are, 
affirmed. 

In view of the citation of the Supreme Court decision, it appears 
that there has been overlooked the amendment to section 169, Revised 
Statutes, made by the act of June 26, 1930, 46 Stat. 817, and that the 
scope of the decisions of this Office, of which reconsideration has been 
requested, has been administratively misunderstood. 

Said amendatory act of June 26, 1930, provides as follows: 


That section 169 of the Revised Statutes, as amended (U, S. C. title 5, sec. 43), 
is amended to read as follows: 


“There is authorized to be employed in each executive department, independ- 
ent establishment, and the municipal government of the District of Columbia, 
for services in the District of Columbia or elsewhere, such number of employees 
of the various classes recognized by the Classification Act of 1923, as amended 
(U. 8. C., title 5, ch. 18), as may be appropriated for by Congress from year to 
year: Provided, That the head of any department or independent establishment 
may delegate to subordinates, under such regulations as he may prescribe, the 


power to employ such persons for duty in the field services of his department or 
establishment.” 


The act of May 22, 1926 (44 Stat. 620), is hereby repealed. 

It will be noted that the statute, as amended, specifically includes 
independent establishments. It was understood, of course, that the 
two employees made the subject of said decisions, Paul F. Broderick 
and Ruth D. White, are departmental employees, that is, were not 
field-service employees. 

However, in view of the administrative misunderstanding in the 
matter and all the facts and circumstances now disclosed, no further 
objection will be made in the audit to otherwise proper payments of 
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compensation to employees serving under appointment by your sub- 
ordinate prior to October 17, 1934, the date of your present letter, 
wherein you confirm all such appointments, it being understood that 
all appointments of departmental employees subsequent to that date 
will be made by the Governor. Question (2) is answered accord- 
ingly. 

In decision of October 4, 1934, A—57412, 14 Comp. Gen. 279, it was 
held as follows: 

Section 1757, Revised Statutes, and section 2 of the act of May 13, 1884, 
23 Stat. 22, require an oath of office to be executed by “any person elected or 
appointed to any office of honor cr profit.” This requirement applies only 
to officers of the United States in the constitutional sense. That is, officers 
whose appointments are vested by law in the President of the United States, 
the courts of law or the heads of departments. See 6 Comp. Gen. 112 and the 
eases therein cited. Notwithstanding the foregoing it is customary for all 
officers and employees of the United States to be required to execute an oath 
of office and some services have incorporated such a requirement in their 
personnel regulations. It is to such practice and regulations that the decisions 
in 9 Comp. Gen. 261, and in 13 Comp. Gen. 273 have reference. However, 
where the employees are not required to be appointed by the head of the depart- 
ment and it has been found administratively impracticable to require the oath 
of office, as in the three classes referred to in your submission, evidence of the 
taking of the oath will not be required by this Office. It will be sufficient in 
such cases if information is furnished on the pay roll of the date of the 
appointment or empluyment and of entrance upon duty. 


This rule is applicable to independent establishments of the Gov- 
ernment as well as to departments, the phrase “heads of depart- 
ments ” as used in the Constitution and Federal statutes having been 
generally regarded as applicable to the heads of independent estab- 
lishments. See, generally, 2 Comp. Gen. 519; 3 id. 87; id. 491; 4 id. 
53; and 7 id. 143. In the case of Burnap v. United States, 252 U.S. 
512, cited by you, the Supreme Court of the United States made a 
‘distinction between appointments made by the head of a department, 
in that case the Secretary of War, and appointments made by the 
head of a bureau within the department, in that case the Office of 
Public Buildings and Grounds, but did not pass on the status of the 
head of an independent establishment of the Government under sec- 
tion 169, Revised Statutes. It would appear, therefore, that oaths 
must be required of all departmental employees whose appointments 
are required to be made by the Governor of the Farm Credit Ad- 
ministration, but not necessarily of field employees whose appoint- 
ments are delegated to a subordinate under regulation issued by the 
Administration. 

Section 3 of the act of December 11, 1926, 44 Stat. 919, cited by 
you, provides as follows: 

That employees of the United States Veterans’ Bureau who, upon original 
appointment, have subscribed to the oath of office required by section 1757 of 
the Revised Statutes shall not be required to renew the said oath because of 


any change in status so long as their services are continuous, unless, in the 
opinion of the Director, the public interests require such renewal. 
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The provisions of this statute are limited in application to the 
personnel of the Veterans’ Administration, and while a general 
application might be desirable, in the absence of specific statutory 
authority for such general application, the terms of the statute may 
not be adopted administratively by other departments or independent 
establishments of the Government for employees whose appointments 
are required by statute to be made by the head of the department 
or independent establishment, in this case the departmental em- 
ployees of the Farm Credit Administration. As to employees in 
the field service, however, the Farm Credit Administration may 
adopt the principles of the statute in administrative regulations 
if it so desires. 

Accordingly, referring to question (3), departmental employees 
of the Farm Credit Administration are required to take the pre- 
scribed oath of office, but in the event that the appointment of field 
employees be delegated to a subordinate, under proper administra- 
tive regulations, oaths of office may or may not be required as the 
Governor may by appropriate regulations prescribe. 


. 


(A-55192) 


COMPENSATION—40-HOUR WEEK—LEAVE OF ABSENCE 


As the granting of annual leave with pay is discretionary, it is within admin- 
istrative authority to adopt an administrative practice or regulation for 
adjusting annual leave credit and hours of work in any week for employees 
subject to the 40-hour week statutory provision in order to eliminate the 
payment of overtime compensation. When compensation in such cases 
is computed at the end of the week, any period the employee is regarded 
as having been on annual leave and charged and paid for as such is 
required to be considered exactly the same as though the employee were 
working, that is, as a part of the 40 hours, and overtime compensation 
is payable for any period worked in excess of the 40 hours of combined 
period of authorized annual leave and work during the week. 


Gngeee General McCarl to the Secretary of the Treasury, November 2, 
43 


Consideration has been given to your letter of October 12, 1934, 
as follows: 


Commencing with the second week of April 1934 it has been the practice 
of the Bureau of Engraving and Printing not to grant any annual leave to 
the employees affected by the 40-hour week act of March 28, 1934, which would 
result in overtime with time and one-half pay. This was done because it has 
been repeatedly necessary, on short notice, to work on Saturdays and Sundays 
and on night shifts to meet emergency orders. 

The supervising heads were instructed to permit employees to be absent 
on any desired day or days provided they could be spared, with the under- 
standing that if their services were needed later in the week, they would be 
required to work, and only so much of the absence would be paid for on 
account of annual leave as would bring the total pay to 40 hours for the 
week. Under this practice the working time has been restricted to 40 hours 
during the seven days of the week with only a few unavoidable exceptions, 
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and in such cases time and one-half was paid for the time worked in excess 
of 40 hours. 

The employees feel that this arrangement is not in conformity with the 
decisions of your office concerning overtime, and request to be paid at time 
and one-half for time worked on Saturdays and Sundays, when they were 
absent more than a half day earlier in the week. 

The following are examples of actual cases and your decision in each case 
is respectfully requested: 

(a) An employee was excused all day on Monday and four hours on Thurs- 
day; he worked eight hours each on Tuesday, Wednesday, Friday, Saturday, 
and Sunday and four hours on Thursday. He was paid five days regular time 
and four hours overtime. How many days’ pay should he have received? 

(b) An employee worked eight hours each day from Monday to Thursday, 
Was excused Friday, and worked four hours on Saturday. He did not work 
on Sunday. He was paid for five days, four and one-half for work and one- 
half for annual leave. How many days’ pay should he have received? 

(c) An employee was granted leave from Monday to Friday, inclusive. In- 
stead of being excused as instructed, his annual leave was revoked and he was 
requested to work eight hours on Thursday, Friday, Saturday, and Sunday. 
He was paid for five days, four for work and one on account of annual leave. 
How many days’ pay should he have received? 

It may be stated that the Bureau is on a 44-hour week basis, and the working 
time of the 40-hour employees is spread over the 44 hours. One-eleventh of 
them are sent out on each of the eleven 4-hour periods of the 44 hours, one- 
eleventh being out Monday forenoon, one-eleventh Monday afternoon, and so 
on to Saturday noon. 


In decision of April 23, 1934, 13 Comp. Gen. 296, 297, there is 
stated the following question and answer: 

8. An employee works 8 hours each day Monday to Thursday, inclusive, is 
on leave with pay 8 hours on Friday, and by an emergency is required to 
work 8 hours on Saturday, all in the same week. Is he to be paid at the 
rate of time and one-half for the Saturday work, although he has actually 
worked only 40 hours but was in a pay status 48 hours; in other words, is 


leave granted with pay synonymous with work, and therefore a part of the 
40 hours required to be worked in one week before overtime may be paid? 


* * * * . * . 


Referring to question 3, annual leave granted with pay is synonymous 
With work and a part of the 40 hours per week. In the example stated the 
employee would be entitled to compensation as for overtime at the rate of time 
and one-half for the work on Saturday. 


See, also, 13 Comp. Gen. 371. 

However, as the granting of annual leave with pay is discretionary, 
it is within administrative authority to adopt an administrative prac- 
tice or regulation, as stated in the second paragraph of your letter, 
for adjusting the annual leave credit and the hours of work in any 
week for employees subject to the 40-hour week statutory provisions 
in order to eliminate the payment of overtime compensation. Of 
course, the same day or fraction of a day may not be charged against 
an employee as annual leave and at the same time counted as a non- 
work period, not part of the 40 hours. On the contrary, when com- 
pensation in such cases is computed at the end of the week any period 
during the week the employee is regarded as having been on annual 
leave and charged and paid for as such is required to be considered 
exactly the same as though the employee were working, that is, as a 
part of the 40 hours, and overtime compensation is payable for any 
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period worked in excess of the 40 hours of combined period of author- 
ized annual leave and work during the week. 

In case (a) if the absence on Monday was not charged as annual 
leave but regarded as a nonwork day, the payment made was correct, 
but if absence on Monday was charged as annual leave the employee 
should have been paid compensation for 5 days regular time and 1 
day, 4 hours overtime. 

In case (b) if only one-half day’s annual leave was charged for the 
absence on Friday, the other half being regarded as a nonwork 
period, the payment made was correct, but if the entire day’s absence 
on Friday was charged as annual leave the employee should have 
been paid compensation for 5 days regular time and one-half day 
overtime. 

In case (c) if annual leave was charged for absence only on 1 of the 
3 days, Monday, Tuesday, or Wednesday, the other 2 days being 
regarded as nonwork days, the payment made was correct, but if 
annual leave was charged for absence on 2 of the 3 days, the other 
day being regarded as a nonwork day, the employee should have been 
paid compensation for 5 days regular time and 1 day overtime, or 
if annual leave was charged for absence on all 3 of the days, Monday, 
Tuesday, and Wednesday, the employee should have been paid com- 
pensation for 5 days regular time and 2 days overtime. 


(A-57619) 


CONTRACTS—AIRPLANE SPECIFICATIONS—LESS THAN MAXIMUM 
PERFORMANCE 


If it is impossible to state definitely the performance that can or cannot be 
obtained from an airplane prior to the actual construction and test thereof, 
the requirements of the Government may be stated as the maximum per- 
formance which may be obtained within the limits of the specifications, 
with a provision for the amount of reduction in price in the event that the 
airplane submitted did not fully meet the maximum performance require- 
ments stated in specifications. 


Comptroller General McCarl to the Secretary of Commerce, November 2, 1934: 

With further reference to the matters considered in my decisions 
of September 15 and October 18, 1934, concerning the purchase by 
the Department of Commerce of 25 airplanes to comply with per- 
formance specifications A B-205 as to which bids were opened August 
27, 1934, there has been received your letter of October 24, to the 
effect that in the present state of the aviation art it is impossible to 
state definitely just what performance can or cannot be obtained 
from an airplane prior to the actual construction and test thereof; 
that the requirement of the Government in this instance is for the 
maximum performance which may be obtained within the limits of 
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the specifications; that it is appreciated the product of the success- 
ful bidder might fail to fully meet the maximum estimated per- 
formance but sufficiently so to justify acceptance at a reduced price; 
and that it is believed advisable to set out in the specifications and 
in the contract the amount of reduction in price which would be 
required in the event that the airplane submitted did not fully meet 
the specification performance requirements. You have stated that 
in view of the fact there did not appear any precedents concerning 
damages for failure to meet certain specific requirements of the speci- 
fications in the contract, you desire decision as to the legality of 
including such damage provisions in the contract. 

Presumably there will be used in accordance with requirements 
Standard Form No. 32, Standard Government Form of Contract for 
Supplies, and it is provided in article 4 thereof that in event public 
necessity requires the use of materials or supplies not conforming to 
the specifications, “ payment therefor shall be made at a proper re- 
duction in price.” The advertised specifications provided in this 
case that: 

Reduction in contract price: In the event that any of the airplanes delivered 
under this proposal fail to completely meet the requirements of paragraphs 2a 
to 2c, inclusive, of the specifications, the following reductions from the contract 
price per ship will be made. 

1. For failure to meet the provisions of paragraph 2a, 1 percent for each 
mile per hour by which the actual performance fails to meet the required high- 
speed performance. 

2. For failure to meet the requirements of paragraph 2b, a reduction of 2 
percent of the contract price will be made for each mile per hour by which the 
actual performance fails to meet the required low-speed performance. 

3. For failure to meet the provisions of paragraph 2c, a reduction of one- 
fourth of 1 percent will be made for each additional foot of run required above 
the minimum specified to clear the 35-foot obstacle. 

4. For failure to meet the requirements of paragraph 2d, a reduction of one- 
half of 1 percent will be made for each additional foot of run required beyond 
the minimum specified to bring the ship to an absolute stop after landing over 
the obstruction as specified by this paragraph. 

5. For failure to meet the requirements of paragraph 2e, a reduction of 
one-half of 1 percent will be made for each additional foot required above the 


minimum specified to bring the ship to a stop after it has obtained a ground 
speed of 45 miles per hour. 


Under the terms of article 4 of the standard form of contract for 
supplies, the United States may accept deliveries not conforming to 
the specifications at a proper reduction in price, and the above-quoted 
terms of the advertised specifications—to be made a part of the con- 
tract—provide the deduction which shall be made from the contract 
price by reason of any failure of airplanes to meet the requirements 
of the specifications. There appears no legal objection to such stipu- 
lations and you are advised accordingly. 
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(A-58424) 


NATIONAL RECOVERY ADMINISTRATION—UTILIZATION OF SERV- 
ICES OF RETIRED NAVY OFFICER—TRAVELING EXPENSES 


Under section 2 of the National Industrial Recovery Act of June 16, 1983, 48 
Stat. 195, authorizing the President, or those to whom he may delegate 
the authority, to “ utilize the services of existing Federal officers and em- 
ployees”’, the National Recovery Administration may utilize the services 
of a retired Navy officer without appointment to another office or position 
and without payment to him of additional pay or compensation who may 
be reimbursed traveling expenses as a necessary expense of administration 
in accordance with the Subsistence Expense Act of 1926, as amended, and 
the Standardized Government Travel Regulations. This rule is not appli- 
cable to the employment of retired officers of the Army and Navy under the 
regular departments and establishments of the Government in connection 
with activities provided for in regular, as distinguished from National 
Industrial Recovery, appropriations. 


Comptroller General McCarl to the National Recovery Administration, Novem- 
ber 3, 1934: 


Consideration has been given to your letter of October 23, 1934, as 
follows: 


The National Recovery Administration desires to appoint Commander W. C. IL. 
Stiles, Navy, retired, as Administration member, in the capacity of Assistant 
Deputy Administrator, on a number of code authorities whose headquarters 
are in Philadelphia, Pa. 

Commander Stiles is on the retired list of the Navy and receives retired pay 
in excess of $3,000 per annum. It is contemplated that his services will be 
rendered without salary or further compensation of any kind from the National 
Recovery Administration, but that he will receive traveling expenses and per 
diem in lieu of subsistence when away from Philadelphia. 

It is contemplated having him come to Washington for a training period of 
not to exceed thirty (30) days. Specific information is requested as to whether 
Commander Stiles can be paid, not to exceed five dollars ($5.00) per diem, ip 
lieu of subsistence while in Washington on this training status. 

Upon reporting back to his station in Philadelphia, he will be required occa- 
sionally to travel to other meeting places of some of the code authorities. 
Specific information is requested as to whether Commander Stiles, when on 
such duty, can be paid his actual traveling expenses, and five dollars ($5.00) 
per diem in lieu of subsistence for the full period of time that he may be absent 
from Philadelphia. 

An early reply to this inquiry is requested in order that arrangements may 
be made to bring Commander Stiles to Washington promptly. 


Sections 1 and 2 of the National Industrial Recovery Act of June 
16, 1933, 48 Stat. 195, provide in part as follows: 


Section 1. A national emergency productive of widespread unemployment and 
disorganization of industry, which burdens interstate and foreign commerce, 
affects the public welfare, and undermines the standards of living of the 
American people, is hereby declared to exist. * * * 

Sec. 2. (a) To effectuate the policy of this title, the President is hereby 
authorized to establish such agencies, to accept and utilize such voluntary and 
uncompensated services, to appoint, without regard to the provisions of the 
civil-service laws, such officers and employees, and to utilize such Federal 
officers and employees, and, with the consent of the State, such State and local 
officers and employees, as he may find necessary, to prescribe their authorities, 
duties, responsibilities, and tenure, and, without regard to the Classification 
Act of 1923, as amended, to fix the compensation of any officers and employees 
so appointed. 

(b) The President may delegate any of his functions and powers under this 
title to such officers, agents, and employees as he may designate or appoint, and 
may establish an industrial planning and research agency to aid in carrying out 
his functions under this title. 


T556°—35——_24 
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That retired naval officers are “Federal officers” within the 
meaning and intent of the quoted statute may not be questioned. 
See United States v. Tyler, 105 U. S. 244. 

See also decision of October 6, 1934, A—57230, to the Secretary of 
the Treasury (14 Comp. Gen. 289), and authorities therein cited, 
holding that a retired naval officer “ holds an office ” with compensa- 
tion attached within the meaning and intent of the act of July 31, 
1894, as amended, prohibiting appointment to another office with 
compensation attached. 

Section 2 (a) and (b) of the National Industrial Recovery Act, 
above quoted, vests in the President, and in those to whom he may 
delegate the same, authority (1) to utilize voluntary and uncom- 
pensated services; and (2) to utilize the services of existing Federal 
officers and employees without appointment to another office or posi- 
tion to which compensation is attached. 

As Commander Stiles, United States Navy, retired, holds an ex- 
isting Federal office, the National Recovery Administration through 
delegation from the President, is authorized by the terms of the 
National Industrial Recovery Act to utilize his services without ap- 
pointment to an additional office and without payment to him of 
additional pay or compensation. 

Reimbursement of traveling expenses does not constitute pay or 
compensation but is a necessary expense of administration. Assum- 
ing that the words “ actual traveling expenses ” appearing in the next 
to the last paragraph of your letter mean actual expenses of trans- 
portation items, as distinguished from items of subsistence, and that 
Philadelphia will be the permanent duty station or regular head- 
quarters of Commander Stiles while performing services for the 
National Recovery Administration, the question presented is an- 
swered in the affirmative. That is to say, the reimbursement of his 
traveling expenses in accordance with the Subsistence Act of 1926, 
as amended, and the standardized Government travel regulations will 
be authorized, including a per diem in lieu of subsistence not in ex- 
cess of $5 while in Washington for a training period not to exceed 
30 days. 

It is to be understood that the decision in this case is based upon 
the authority contained in the National Industrial Recovery Act, 
supra, to utilize the services of existing Federal] officers or employees, 
and that it is not applicable to the employment of retired officers 
of the Army or Navy in the regular departments or establish- 
ments of the Government in connection with activities provided for 
under regular as distinguished from National Industrial Recovery 
appropriations. ’ 
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(A-56098) 
SCHOOL TEACHERS, DISTRICT OF COLUMBIA—COMPENSATION 


A school teacher in the District of Columbia public schools separated from her 
position by resignation may not upon reappointment be given a salary in 
excess of that permitted to new appointees by the act of June 4, 1924, 43 
Stat. 373, and may not be advanced after such appointment except in the 
manner prescribed by the statute, that is, after serving 1 year in each 
automatic rate. 


Comptroller General McCarl to the President, Board of Commissioners of 
the District of Columbia, November 5, 1934: 


There has been received your letter of October 18, 1934, as follows: 


The Commissioners of the District of Columbia are in receipt of an urgent 
request from the Superintendent of Schools that they resubmit to you for 
further consideration the following additional facts relating to the present 
— of Mrs. Page T. Kirk, public school teacher at the Western High 

hool: 

“Mrs. Kirk and some of her friends are earnestly asking that the Commis- 
sioners of the District of Columbia be requested to resubmit her case to the 
Comptroller General. We are, of course, anxious to do everything that we 
can to serve this teacher, not only from the point of view of the strict inter- 
pretation of the law, but from the very unusual features involved which would 
seem to establish a reason for certain equitable considerations. 

“It seems to me that the following reasons might very properly be included 
in the resubmission to the Comptroller General in addition to your former 
letter submitted in the early part of June. The purpose of submitting the 
following additional information would seem to be to emphasize the unusual 
nature of her case and the real equitable consideration which might be extended 
to her, 

“Mrs. Kirk was forced to terminate her service by a misunderstanding of the 
Government department in which her husband worked. The ruling under 
which she was forced to resign was never carried out but was immediately 
withdrawn allowing her to be reappointed. 

“Mrs. Kirk did not miss a single day of service. Her resignation and re- 
appointment occurred in the vacation period. 

“When the technical resignation was forced under misapprehension of the 
Government she was drawing the maximum salary ($2,800) of group 3A, and 
if equitable instead of strictly legal consideration could have been accorded 
her she would have been restored at $2,800 instead of $2,300. 

“The law requires that candidates for 3B must have reached the maximum of 
3A. This Mrs. Kirk had enjoyed for some years before the technical termina- 
tion of her services. If she can be given the advantage of this fact rather than 
the fact that she was drawing $2,300 at the time of her proposed promotion, the 
school officers feel that she should be given this opportunity. There seems to 
be real ground for believing that the $2,300 was not her equitable salary. 

“It is the hope of the Superintendent of Schools that you will be able to con- 
vince the Commissioners that a resubmission of this case would be desirable in 
justice to this excellent teacher who has been so heavily penalized by pure tech- 
nicalities,” 

This information is intended to supplement that contained in our letter of 
June 12, 1934, to which you answered in the negative under date of July 9, 1934. 

The Superintendent of Schools stated in an earlier communication that it is 
not his desire to prejudge the claim of Mrs. Kirk, but that he feels the matter 
ought, in fairness to her, be resubmitted for your further consideration. 

The question for consideration is whether there is any legal objection to this 
teacher’s being promoted from her present salary of $2,300 in group A to the 
minimum salary of $2,900 in group B, for which promotion she qualified before 
she terminated from service. 


It would appear to be the contention of the Superintendent of 
Schools that Mrs, Kirk was not actually separated from the service 
in that the time between her resignation and reinstatement occurred 
during a vacation period, when no services would have been required 
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of her. Such circumstances, however, cannot overcome the fact that 
she was actually out of the service of the District of Columbia upon 
her resignation as school teacher, and was not reinstated until some 
2 months later. In 10 Comptroller General 546, the general rule was 
stated as follows: 

In decisions construing statutes providing for automatic promotion of per- 
sonnel annually, and requiring that original or new appointment shall be made 
at the basic or minimum automatic salary rate, this office has held consistently 
that reinstatements were to be considered as original or new appointments, and, 


therefore, that only the minimum salary rate was payable initially upon rein- 
statement. * * * 


This rule was upheld in decision of July 30, 1934, by the United 
States Court of Appeals for the District of Columbia in the case of 
District of Columbia v. Warren W. Smith in which the court cited 
the rule as laid down in that decision. The pertinent portions of the 
applicable statute controlling appointments and promotions of school 
teachers were quoted in my decision of July 9, 1934, and will not be 
repeated here. In reappointing Mrs. Kirk to class 3 A, she was not 
given the minimum salary of that class, but was given the maximum 
credit for former teaching experience authorized for new appointees 
by the act of June 4, 1924, 43 Stat. 373. The statute does not provide 
for skipping any automatic salary step after appointment but re- 
quires one year’s service in each automatic rate in class A, and one 


year’s service in the maximum salary rate in class A, before selection 
and promotion to class B. Accordingly, there is no authority at the 
present time to promote Mrs. Kirk beyond the rate in class 3 A to 
which she is entitled by reason of service since her reappointment. 
The decision of July 9, 1934, must be and is affirmed. 


(A-57845) 


COMPENSATION—ADMINISTRATIVE PROMOTION—ALLOWANCES IN 
KIND 


In determining whether an administrative promotion has been made in contra- 
vention of law, the total salary rate fixed for the employee, including both 
the cash paid and the determined value of allowances furnished in kind, 
must control, and not the amount of cash paid only. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 
November 5, 1934: 


There has been received, through the Chief of Finance, War De- 
partment, your request of September 14, 1934, for review of the 
disallowance in your accounts for July 1933, of the difference be- 
tween the compensation paid to Ora L. Mandell, seamstress, sta- 
tion hospital, Fort Sam Houston, Tex., at the rate of $780 per 
annum and compensation at the rate of $750 per annum, the dis- 
allowance being for the reason it appeared the increase in salary 
rate from $750 to $780 per annum involved an administrative pro- 
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motion in contravention of section 202 of the Economy Act and sec- 
tion 7 of the act of March 3, 1933, 47 Stat. 1515. 

The salary rate of $750 per annum paid prior to July 1, 1933, was 
without subsistence allowance. The salary rate of $780 fixed as 
effective on July 1, 1933, represented $480 cash and $300 as the fixed 
value of subsistence furnished, making an actual reduction in the 
amount of cash paid but an increase of $30 per annum in the total 
salary rate. 

Under date of June 20, 1934, the following administrative reply 
was made to the exception noted by this Office: 


1. Reference voucher #286, August 1933, pay roll for July 1-31, 1933, ac- 
counts Major E. T. Comegys, F. D., page 1, line 6, Mandell, Ora L. (seam- 
stress), under remarks and after “$25.00 ded. for subs. allow.” there should 
appear “ Demoted from $750 cash salary and no allowances to $480.00 and 
$300.00 subsistence allowance per annum. 

2. Mrs. Mandell’s pay status, old and new, is shown below, proving that her 
last pay status was a reduction in pay, rather than a promotion even though 
on paper it appears otherwise. 


Gross Subsistence] Retirement| 15 percent |Net amount 
amount | allowance | deduction | deduction 


Old pay 
New pay 


3. The actual cost of subsistence to the Government is approximately $10.20 
per month for the fiscal year 1934. Under the old salary she received $50.92, 
plus $2.20 retirement deduction, equals $53.12. Under the new salary she 
receives $27.97, plus $2.28 retirement deduction, plus ($10.20 cost of sub- 
sistence to the Government) equals $40.45. The actual savings to the Govern- 
ment from the old rate of pay to the new rate is actually $12.67 per month 
instead of a loss as it appears on paper transaction of pay rolls. 


Under the provisions of section 3 of the act of March 5, 1928, 45 
Stat. 193, the reasonable value to the employee of allowances fur- 
nished in kind to Federal personnel is required to be determined and 
considered as a part of compensation in fixing salary rates. There 
have been many decisions of the office holding that the value of 
allowances determined pursuant to this statute is to be regarded 
exactly as though the employee received the same amount in cash in 
connection with any question involving the total salary rate of an 
employee, the furnishing by the Government of such allowances to 
the employee being regarded as having relieved the employee from 
expending the said value for such allowances. 

Therefore, in determining whether an administrative promotion 
has been given in contravention of law, the total salary rate fixed 
for the employee, including both the cash paid and the determined 
value of allowances furnished in kind, must control, and not the 
amount of cash paid only. On this basis, it is apparent that an 
administrative promotion was granted in this case and the audit 
action disallowing credit for the amount in question in your accounts 
must be and is sustained. 
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(A-58385) (A-58452) 
CONTRACTS—TRANSPORTATION OF AIR MAIL 


Under the provisions of section 3 (a) and (g) of the act of June 12, 1934, 48 
Stat. 933, the compensation payable to a contractor for the transportation 
of the air mail under a temporary contract then in force was not only 
limited by the terms of the temporary contract, but the terms of the tempo- 
rary contract were further limited by the rates stated in the act, and no 
temporary contract was authorized to be extended unless the contractor 


agreed in writing to comply with all the provisions of the act during the 
extended period. 


Comptroller General McCarl to the Postmaster General, November 5, 1934: 
Consideration has been given to your letter, without date, received 
October 24, 1934, and to your two letters of October 25, 1934, with 
enclosures, concerning differences between the Post Office Depart- 
ment and the Post Office Department division of this office with re- 
spect to the proper interpretation of certain provisions in the act of 
June 12, 1934, 48 Stat. 933, as applied to contract dated May 4, 1934, 
between the United States and United Air Lines, Inc., for the trans- 
portation of mail by air over route no. AM-1 from Newark, N. J., 
via certain designated points to Oakland, Calif., and return, and to 
certain other similar contracts where the differences are the same. 

As the same rule or legal principle appears applicable to all of 
these contracts, it seems proper at this time to limit consideration to 
this contract with the United Air Lines, Inc. 

Preliminarily, it may be said that under the Air Mail Act of Febru- 
ary 2, 1925, 43 Stat. 805, as amended, the then Postmaster General 
had entered into a number of contracts, made extensions thereof, and 
issued route certificates for periods of 10 years for the transporta- 
tion of air mail. On February 9, 1934, the present Postmaster Gen- 
eral canceled a number of such existing contracts and route certifi- 
cates. After some little delay, the mail was transported by air over 
some of the routes or parts thereof by the Army Air Service until 
there was advertisement for bids and contracting, in this case on 
May 4, 1934, with private concerns for the transportation of mail by 
air. This contract of May 4, 1934, with the United Air Lines, Inc., 
was for a period of 3 months from the date of commencement of 
service thereunder, which could be extended for two periods of not 
more than 3 months each or portions thereof, at the option of the 
Postmaster General, at a rate not greater than that paid for the first 
3 months’ period which was stipulated in the contract at 38 cents 
per airplane-mile for the initial unit of 70 cubic feet of air-mail space 
with additional space to be furnished upon demand at the rate of 
$0.54285 per cubic foot of air-mail space, subject to the restriction 
that in no case would the rate be in excess of 42 cents per airplane- 
mile. Shortly after service was commenced under the contract, and 
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after a Senate investigation of complaints, etc., of the contractors 
whose contracts and route certificates had been canceled, there was 
enacted the act of June 12, 1934, which provided. in pertinent part, 
in section 3 (a) and (g) as follows: 


Sec. 3. (a) The Postmaster General is authorized to award contracts for 
the transportation of air mail by airplane between such points as he may 
designate, and for initial periods of not exceeding one year, to the lowest re- 
sponsible bidders tendering sufficient guaranty for faithful performance in 
accordance with the terms of the advertisement at fixed rates per airplane- 
mile: Provided, That where the Postmaster General holds that a low bidder 
is not responsible or qualified under this act, such bidder shall have the right 
to appeal to the Comptroller General who shall speedily determine the issue, 
and his decision shall be final: Provided further, That the base rate of pay 
which may be bid and accepted in awarding such contracts shall in no case 
exceed 3314 cents per airplane-mile for transporting a mail load not exceeding 
three hundred pounds. Payment for transportation shall be at the base rate 
fixed in the contract for the first three hundred pounds of mail or fraction 
thereof plus one-tenth of such base rate for each additional one hundred 
pounds of mail or fraction thereof, computed at the end of each calendar 
month on the basis of the average mail load carried per mile over the route 
during such month, except that in no case shall payment exceed 40 cents per 
airplane-mile. 











(g) Authority is hereby conferred upon the Postmaster General to provide 
and pay for the carriage of mail by air in conformity with the terms of any 
contract let by him prior to the passage of this act, or which may be let 
pursuant to a call for competitive bids therefor issued prior to the passage of 
this act, and to extend any such contract for an additional period or periods 
not exceeding nine months in the aggregate at a rate of compensation not 
exceeding that established by this act nor that provided for in the original 
contract: Provided, That no such contract may be so extended unless the con- 
tractor shall agree in writing to comply with all the provisions of this act 
during the extended period of the contract. 


Obviously, the act of June 12, 1934, constituted legislative ratifica- 
tion of the action of the Postmaster General in advertising and con- 
tracting on a temporary basis for the transportation of the air mail 
over air mail routes subject to the restrictions and limitations con- 
tained therein. The pertinent restrictions and limitations are those 
stated in the above-quoted section 3 (a) and (g) of the act of June 
12, 1934, to the effect that notwithstanding what compensation may 
have been stated in the temporary contracts, the base rate of pay should 
in no case exceed 3314 cents per airplane mile for transporting a mail 
load not exceeding 300 pounds plus one-tenth of such base for each 
additional 100 pounds of mail or fraction thereof computed at the 
end of each calendar month, but in no case should the aggregate pay- 
ments to the contractor exceed 40 cents per airplane mile. Also, the 
Postmaster General was authorized to extend any such temporary 
contracts for an additional period or periods not exceeding 9 
months in the aggregate at a rate of compensation not exceeding 
“that established by this act nor that provided for in the original 
contract.” No contract could be so extended “ unless the contractor 
shall agree in writing to comply with all the provisions of this act 
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during the extended period of the contract.” That is to say, the act 
of June 12, 1934, appears to be clear that in no event could the com- 
pensation under the temporary contract as extended for transporta- 
tion of the mail exceed the amount stated in the contract, and in no 
event could the amount payable under the contract from appropriated 
moneys exceed the base rate of 3314 cents per airplane mile for trans- 
porting a mail load not exceeding 300 pounds with an increase of one- 
tenth of such base rate for each additional 100 pounds of mail or frac- 
tion thereof, but in no case to exceed 40 cents per airplane mile. 
The compensation payable to a contractor for the transportation of 
the air mail was not only limited by the terms of the temporary 
contract but the terms of the temporary contract were further limited 
by the act of June 12, 1934, so that no payment from appropriated 
moneys could be made in excess of 3314 cents per airplane mile for 
a load not exceeding 300 pounds with an increase of one-tenth of such 
base rate for each additional 100 pounds and in no case to exceed 40 
cents per airplane mile—and notemporary contract could be extended 
unless the contractor should agree in writing to comply with all the 
provisions of the act during the extended period. As to the effect 
of a similar statutory limitation on contracting, see Consolidated 
Supply Co. v. United States, 59 Ct. Cls. 197. 

With respect to the differences in interpretation of this contract 
of May 4, 1934, with the United Air Lines, Inc., you state in one of 
your letters of October 25, 1934, with reference to a disallowance by 
this office in the amount of $13,709.50 for the service performed on 
the route for the period from August 8 to 31, 1934, as follows: 

This disallowance is based on a difference of opinion concerning the inter- 
pretation of the new air-mail law by your oflice. The Post Office Department 
holds a contract on route AM-1 for a basic load of 630 pounds at the rate of 38 
cents per airplane-mile. The ruling of the Solicitor of the Post Office Depart- 
ment is to the effect that the Department is obligated under the contract to pay 
38 cents per mile on this contract, and certification was accordingly made in 
that amount, as shown on our order of September 12, 1934, copy of which is 
on file in your office. 

On the basis of the memoranda on your statement of differences, it appears 
that your office has reduced the pay to 331% cents per mile under the terms of 
the act approved June 12, 1934, Public 308, 73rd Congress (S. 3170). Attention 
is called to the fact, however, that in that act 3314 cents per mile is the rate 
for a basic load of only 300 pounds. Since the contractor on route AM-—1 carried 
an average load of over 500 pounds during the month of August, on the basis 
of the interpretation made by your Post Office Department Accounting Division, 
the contractor would be entitled to 40 cents per mile under the act quoted by 
your office. 

I am transmitting herewith a statement showing the quantity of mail carried 
and the total mileage flown for the period from August 8 to August 31 in the 
form prescribed by your office in letter of October 16, 1984 (A-44011). It is 
not known whether your office will allow 38 cents or 40 cents under the con- 
ditions, but it is not believed that it is your intention to withhold $13,709.50 
from the pay due the carrier, which amount has been earned no matter what 
interpretation is held to be correct. If the interpretation made by your office, 
which would allow 40 cents per airplane-mile, is held to be correct, the carrier 


of course would be entitled to an additional amount over and above $13,709.50 at 
the rate of 2 cents per mile for all service performed. 
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The compensation to which the contractor is entitled under the 
law to be paid from appropriated moneys for services performed 
under the extended contract is the rate stated in the above-quoted 
terms of section 3 (a) and (g) of the act of June 12, 1934, provided 
such rate is not in excess of the rate stipulated in the extended con- 
tract. If the rate stipulated in the extended contract is less than the 
rate stated in section 3 (a) of the act of June 12, 1934, the contractor 
is entitled to such lesser rate, only, as said act was not intended to 
and did not increase the compensation stated in the extended con- 
tracts which were entered into as the result of competitive bidding, 
but had the effect of limiting the compensation payable under such 
extended contracts to rates not in excess of those stated in the act for 
both the basic load of 300 pounds and for each additional 100 pounds 
or fraction thereof—provided such payment did not exceed 40 cents 
a mile. 

It is a question of fact in each instance whether a contractor trans- 
ported more than an average of 300 pounds of mail during any cal- 
endar month, and while the basic rate, as stated in the contract, not 
exceeding 3314 cents a mile to the contractor, is payable for the 
transportation of 300 pounds of air mail or less for each calendar 
month—unless the contract provides a lower rate—no payments in 
excess of 3314 cents per airplane mile may be approved by this Office 
for payment to an air-mail contractor for the transportation of mail 
in excess of the basic load of 300 pounds without a showing on the 
approved form at the time the payment of such excess is claimed 
that the contractor actually transported mail in excess of an average 
of 300 pounds for the calendar month in question, but, it is reported, 
such contractor is not entitled in any event to payments in excess of 
40 cents per airplane mile and/or in excess of the rate stipulated in 
the extended contract where such stipulated rates are less than the 
rates stated in section 3 (a) of the act of June 12, 1934. 

It is believed that the accounts may be readily and expeditiously 
settled shortly after the end of each calendar month in accordance 
with the foregoing in the event the Post Office Department furnishes 
the required data as to the transportation by the contractor of mail 
in excess of an average of 300 pounds per calendar month where the 
contractor claims compensation in excess of the basic rate payable 
under section 3 (a) of the act of June 12, 1934, or under the contract, 
whichever may be less. However, should any further question arise 
in the matter, it is suggested that same be promptly submitted for 
decision accompanied by a statement of the administrative views in 
the matter. 
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(A-57644) 
CONTRACTS—ADEQUACY OF ADVERTISEMENT 





Any method of advertisement, whether in newspapers, direct notice, or other- 
wise, that gives all available competition under the circumstances of the 
particular case, generally, will be accepted by the General Accounting 
Office as a compliance with the requirements of section 3709, Revised 
Statutes. 

Where the only form of advertisement for bids was an insertion in a local 
newspaper, and only one response was received out of a total of 26 persons 
or firms in the locality, the advertisement may not be regarded as adequate. 

While there is no legal requirement that former bidders be notified of readver- 
tisement, in order to stimulate competition, it would clearly be in the 
interests of the United States to notify them. 

An emergency may not be administratively created and used as a basis for 
making award of a contract where the record shows there is lacking the 
competition contemplated and required by law. 


Comptroller General McCarl to the Secretary of the Treasury, November 6, 
1934: 


There has been received your letter of October 17, 1934, as follows: 


Reference is made to your letter of September 14, 1934 (A-57644), trans- 
mitting a complaint of Leissler’s Nurseries, of East Falls Church, Virginia, 
relative to the advertisement for proposals fer planting in the triangle area 
in Washington, D. C., bids for which were opened in this Department on 
September 4, 1934. 

In accordance with your request, there are inclosed herewith a copy of the 
specifications for the work, a copy of the advertisement for proposals, and an 
abstract of all bids received. 

In response to your request for a report of the facts with reference to the 
contentions of the complaining bidder, showing specifically the reason why 
the said bidder was not asked to bid on the readvertisement, the following 
is respectfully submitted : 

This work has now been on the market three times; once in December 
1933, again in July 1934, and because of an alleged ambiguity in the specifica- 
tion upon which the bids of July 25, 1934, were based, the work was again 
readvertised on August 28, 1934, and bids were opened on September 4th last. 
The period of advertisement was limited in order that action might be taken 
on the bids in time to permit the completion of the planting in the triangle 
area during the fall season. 

It has not been the practice to notify former bidders when work is readver- 
tised, but the Department always notifies all bidders of its intention to 
readvertise when bids were rejected. This was done in this case on August 
23, 1934, and letters were sent to all six bidders who submitted proposals 
under the competitive bidding of July 25, 1934. A copy of the letter of August 
23d rejecting all bids is inclosed. 


Under the opening of July 25, 1934, bids were received as follows: 












Name: Amount 
Charles G. Burton & Sons, Brentwood, Md,__--....---_-__-_- $8, 969. 31 
A. Gude & Sons Co., Inc., Washington, D. C_..-----_----_-__- 10, 826. 50 
Leisslers Nurseries, East Falls Church, Va ----------_-_-__ 23, 596. 00 
Cassinelli & Brumme, Inc., Cincinnati, Ohio____~ rect 28, 377. 00 
Outpost Nurseries, Ridgefield, Conn_-........_______-_---_-_- 39, 128. 00 
en ar ND een enconamemecen 41, 000. 00 

Under the opening of September 4, 1934, bids were received as follows: 

Name: Amount 
A. Gude & Sons, Inc., Washington, D, C_.------------------ $21, 547. 00 
eS SE Oe A Ee eee 24, 866. 89 
Cassinelli & Brumme, Inc., Cincinnati, Ohio_.__._-.-------_- 28, 458. 12 


Outpost Nurseries, Inc., Ridgefield, Conn_-.....-----_---_--_- 33, 500. 00 
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While the period from August 28 to September 4 is shorter than is usual 
for construction work, the work involved under this specification requires 
very little time for estimating and preparation of bids. The complaint that 
insufficient time was allowed is considerably negatived by the fact that of 
the four bids received, three are from bidders in Ohio, Connecticut, and Virginia. 

Regarding the method of advertisement, and the selection of the Wash- 
ington Post as the advertisement medium, it may be stated the department 
and prospective bidders do not rely entirely on local papers for publicity. 
Advertisement in the local press, and the leading technical journals, is more 
to meet the requirements of law than in the hope that it will reach the eyes 
of all prospective bidders—it being well known that in recent years publicity 
of matters of this kind is much more effective through the information bu- 
reaus of the large surety companies, and the services which are rendered 
without cost to the Government by Dodge Service, Blue Reports, Government 
Advertiser, and other similar service bureaus. This is well evidenced by the 
fact that the Department records show that two of the out-of-town bidders re- 
ceived information as to the readvertisement of the work on the day following 
the posting of the advertisement in the room maintained in the Procurement 
Division for the convenience of contractors. 

Inasmuch as this project has already been advertised three times, and as 
the last advertisement seems to have been sufficiently long for bidders in 
distant States to have submitted bids, this Department does not feel justified 
in again advertising the work because one bidder did not notice the advertise- 
ment in time to submit a bid. 

A contract has already been let for walks and sprinkler system in the Tri- 
angle area, and if a prompt award is made of the Triangle area, and if a 
prompt award is made of the contract for planting, a considerable part of that 
work can be done during the present fall season. The Department will there- 
fore be glad to receive your approval of the award of the low bidder on the 
proposals under consideration. 


The statute, section 3709, Revised Statutes, does not require pub- 
lication in newspapers in each case but contemplates such publicity 
as will offer probable bidders notice thereof and proper opportunity 
to bid. Hence, any method of advertising that gives all available 
competition under the circumstances of the particular case, gen- 
erally, will be accepted by the accounting officers as a compliance 
with the requirements of the statute. 

The fact that only 6 bids were received under the July 25 opening 
and 4 bids under the September 4, 1934, opening, would indicate that 
the advertising in neither instance was such as to meet the require- 
ments of the provisions of section 3709, Revised Statutes. An ex- 
amination of the telephone directory of the city of Washington 
alone, discloses some 26 persons and firms listed as landscape gard- 
ners—and doing work of a similar character as here involved—and 
only one bid was received from Washington in response to the open- 
ing of September 4, 1934, that of the low bidder, and there appears 
no reason why steps should not have been taken to specifically no- 
tify at least the local and nearby market with respect to the con- 
templated work. Furthermore, the insertion of an advertisement in 
a local newspaper under the circumstances in this case may not be 
accepted as in compliance with the statutes requiring competition. 
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The work here involves a sizable amount, the low bid being $21,547. 
Hence, the interests of the United States require and demand that 
there be competition as required by law, that is, that there be such 


23 ged as will offer probable bidders notice and opportunity to 
id. In this connection, there is noted the statement in your letter 


to the effect that it has not been the practice to notify former bidders 
when the work is to be readvertised. Of course, there is no legal 
requirement that former bidders be notified when the new adver- 
tisement has been issued, but it would appear that to notify all such 
bidders would stimulate competition, and such being the case, it 
would clearly be in the interests of the United States to so notify 
them. 

In the circumstances appearing, there seems not to have been 
afforded opportunity for such competition in this case as is required 
by the provisions of section 3709, Revised Statutes. Such being the 
case, there are no funds available for payment under an award pur- 
suant to the opening of September 4, 1934. On the other hand, it 
would appear in the interest of the United States to readvertise to 
the end that all prospective bidders be permitted opportunity to bid. 
The question presented is answered accordingly. 

In reaching this conclusion there has not been overlooked the 
stated emergency with respect to the planting. However, whatever 
emergency that now exists with reference thereto is necessarily at- 
tributable to those charged with the duty of having the work per- 
formed, for, as stated in your letter, there have been at least three 
attempts to advertise for bids for the performance thereof dating 
as far back as December 1933. Aside from this, your report in the 
matter was requested under date of September 14, 1934, but was not 
received until October 19, 1934. An emergency may not be adminis- 
tratively created and used as a basis for making award of a con- 
tract where the record shows, as in this case, there is lacking the com- 
petition contemplated and required by law. 

There is noted the concluding paragraph of your letter, supra, 
to the effect that the contract for the walks and sprinkler system 
in the Triangle area has been let. The award as made, however, 
was the subject of my letter to you of October 20, 1934, A-58265, in- 
volving the protest of the Corson & Gruman Co., Inc. 

You are advised accordingly. 
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(A-58249) 
PURCHASE OF PASSENGER-CARRYING VEHICLES 


Pursuant to the act of July 16, 1914 (38 Stat. 508), prohibiting the purchase of 
passenger-carrying vehicles under appropriations not specifically providing 
therefor, the question whether a vehicle is “ passenger-carrying ’’ must be 
determined from the character of the vehicle as shown by its construction 
and design, and not from the intended use. 


Comptroller General McCarl to the Secretary of the Navy, November 6, 1934: 
There has been received your letter of October 16, 1934, as follows: 


There is need in the Tenth Regiment (Artillery) of the Fleet Marine Force, 
U. S. Marine Corps, for a number of motor vehicles of light type for use in 
reconnaissance and communication work. Extensive tests in the Army have 
indicated that the standard Ford station wagon is a very desirable vehicle for 
this purpose and for general artillery service, and a vehicle of this type recently 
used by Battery C of the Tenth Regiment while at Fort Bragg, North Caro- 
lina, proved entirely satisfactory. 

Station wagons of this general type are lighter than the one-ton trucks now 
used for reconnaissance purposes, and, therefore, much more suitable for use 
in landing operations such as may be required of the Fleet Marine Force. It 
is believed that the purpose for which these vehicles are required justifies their 
classification as combat vehicles for reconnaissance and communication work 
rather than as passenger-carrying vehicles. 

Section 5 of the act of July 16, 1914 (38 Stat. 508, title 5, U. S. Code, sec. 78), 
prohibits the use of any appropriation for the purchase of motor-propelled pas- 
senger-carrying vehicles for any branch of the Government service unless the 
purchase is specifically authorized by law. No such authorization is contained 
in the current Naval Appropriation Act approved March 15, 1934 (Public, No. 
122, 73d Congress), under the appropriation General Expenses, Marine Corps, 
although there are adequate funds under said appropriation to permit the pur- 
chase of the number of station wagons now desired if such expenditure is 
authorized. 

In a decision of the Comptroller of the Treasury, dated May 27, 1921 (27 
Comp. Dec. 1016), it was held that the limitation imposed by section 5 of the 
act of July 16, 1914, above mentioned, relative to the purchase of public vehicles 
“applies only to the purchase of vehicles primarily used for carrying passengers 
and not to the purchase of vehicles primarily used for some other purpose, such 
as a freight truck.” This decision was followed in a decision of the Comptroller 
General of May 27, 1924 (8 Comp. Gen. 901), wherein it was held that appropria- 
tions under the Department of Agriculture were available for the purchase of 
automobiles for use by field stations of the Weather Bureau where the primary 
purpose for which the vehicles were to be used was to haul supplies. 

The above decisions would appear to permit the use of the Marine Corps 
appropriation mentioned for the purpose desired as the vehicles are not to be 
used primarily for carrying passengers but for reconnaissance and communica- 
tion work for which work they have been found in actual practice to be more 
satisfactory than the one-ton trucks now employed therefor. 

In order that no question may be raised as to the expenditure of the funds 
in the manner proposed, your decision is requested as to whether station wagons 
may legally be purchased from the appropriation “ General Expenses, Marine 
Corps 1935.” 


The act of July 16, 1914, 38 Stat. 508, prohibits the purchase of 
passenger-carrying vehicles under appropriations not specifically pro- 
viding therefor, and the question whether a vehicle is “ passenger- 
carrying ” must be determined from the character of the vehicle as 
shown by its construction and design, and not from the intended use. 
See 21 Comp. Dec. 116. In the two decisions cited by you the deter- 
mining factor was the fact that the motorcycle and automobile in 





368 DEGISIONS OF THE COMPTROLLER GENERAL 


question were designed, constructed, and equipped primarily for 
freight and equipment carrying. In the present matter the vehicle 
in question is described by the manufacturer as a passenger car and 
bus, baggage and equipment carrier, camp car and delivery wagon. 
It is further described as having seats for eight, including the driver, 
with rear and center seats removable. The station wagon is mounted 
on a 112-inch chassis, substantially the same as the passenger-carry- 
ing vehicle chassis, and the complete unit was designed and con- 
structed primarily for use in passenger carrying. The fact that this 
type of vehicle is more suitable for use in landing operations and for 
reconnaissance and communication work would not justify their pur- 
chase under the appropriation “ General Expenses, Marine Corps ” 
which does not specifically authorize such purchases or the purchase 
of passenger-carrying vehicles. Accordingly, I have to advise that 
the appropriation cited is not available for the purchase of the 
station wagons. 


(A-57939) 
CONTRACTS—SPECIFICATIONS—AUTOMOBILES 


A statement of the wheel base and weight of an automobile in specifications is 
not of itself a sufficient statement of the needs of the United States for 
the purpose of securing proper competition, but the specifications should 
state fully and adequately the actual needs of the United States. 

The United States is not required to accept the cheapest automobile if it does 
not properly meet the needs of the United States for the particular service 
to be rendered as disclosed in the specifications. 

Proper evaluation factors may be used in the specifications to compare the 
tested values to the United States, from a performance standpoint, of 
automobiles in various price ranges. 


Conpiester General McCarl to the Secretary of Agriculture, November 8, 
1934: 


There has been received in response to my letter of October 5, 
1934, concerning contract Als—10042, dated June 30, 1934, with the 
Fargo Motor Corporation, for the delivery of three automobiles, 
your report of November 2, 1934, to the effect that the Department 
of Agriculture had for a long time employed weight and wheel base 
as indexes to secure that sturdiness of construction required to insure 
performance under special service conditions and feels that in the 
present instance the specification discloses the job to be done—the 
particular and unusual use invol ved—without imposing any mechan- 
ical stipulation unnecessary to that end and without placing any 
bidders under unnecessary construction restrictions. You have fur- 
ther reported that these indexes have not been used where the 
cheapest transportation available would meet the needs of the De- 
partment of Agriculture, and you have requested information as to 
proper specifications in each of the two classes of procurement in 
event the prior procedure should be in error. 
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If the prior procedure of the Department of Agriculture has not 
been to state the weight and wheel base as to the cheaper automobiles, 
there would appear to be no suggestion necessary with respect to 
these particular features of specifications for such automobiles, but 
it does not follow that a statement of weight and wheel base will 
operate to secure automobiles in the second price range for which 
they appear to have been administratively used. Weights may be 
artificially increased. There is of record in this Office a case where 
the specifications improperly provided that the automobile should 
have a weight of 3,200 pounds less spare tire, gasoline, water, and 
oil, and the accepted bidder stated the weight of its machines to be 
3,205 pounds. However, it developed after the automobiles had been 
delivered and used that the tool compartment under the front seat 
contained approximately 480 square inches of lead weighing 196.5 
pounds which apparently had been poured in after the pan was 
attached to the frame to increase the weight of the automobiles to 
meet the qualifications. The lead was covered by a rug which was 
pasted thereto and upon which the tools rested and was not detected 
until some time after the automobiles had been accepted, paid for, 
and placed in use, but—and this is the important point at present— 
the department concerned reported that the automobiles with the 
elimination of the artificial weight of 196.5 pounds each were entirely 
suitable for its uses (A-35142). In other words, that case illustrates 
that weights may be artificially increased and that weight does not 
necessarily “secure that sturdiness of construction required to insure 
performance under special service conditions.” The same may be 
said of the wheel base which operates arbitrarily to eliminate cer- 
tain makes of commercial automobiles from competition. A state- 
ment of wheel base and weight is not a statement of the needs of the 
United States and the specifications should be revised accordingly. 

It is not for this Office to state the terms of specifications which 
should be used in the purchase of automobiles by the various depart- 
ments and establishments of the Government. That is an admin- 
istrative responsibility subject to the requirement that the specifi- 
cations fully and adequately state the actual needs of the United 
States so as to permit of full and free competition by all qualified 
bidders and that the specifications shall not contain arbitrary re- 
quirements operating to limit competition unnecessarily. However, 
it may be stated that the United States is not required to accept 
the cheapest automobile if it does not properly meet the needs of the 
United States for the particular service to be rendered as disclosed 
in the specifications. Proper evaluation factors may be used in the 
specifications to compare the tested values to the United States, from 
a performance standpoint, of automobiles in various price ranges. 
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(A-58597) 


MARKETING AGREEMENTS—PURCHASE OF FIRE-DAMAGED 
WHEAT—AUTHORITY OF THE SECRETARY OF AGRICULTURE 


When a marketing agreement of the Secretary of Agriculture with a wheat 
exporting association made pursuant to the Agricultural Adjustment Act 
of May 12, 1933, 48 Stat. 31, sets forth that the purpose of said agree- 
ment is the removal of the surplus wheat from the domestic market, and 
the names, kinds, and grades of wheat to be purchased, there is no author- 
ity in the Secretary of Agriculture or his designated agent to direct or 
authorize the purchase of salvaged fire-damaged, smoke-odor wheat for 
export. Such damaged wheat does not afford competition to graded 
wheat on the domestic market and its exportation instead of graded wheat 
is contrary to the purpose of the agreement. 


Comptroller General McCarl to the Secretary of Agriculture, November 9, 
1934: 


There has been received your letter of October 24, 1934, with 
enclosures as follows: 


There is submitted herewith for your consideration, the following facts aris- 
ing out of the transaction which the North Pacific Emergency Export Associa- 
tion had with one of its members under the terms of Marketing Agreement No. 
14, copy of which is attached. 

On February 21, 1934, the North Pacific Emergency Export Association pur- 
chased from Louis Dreyfus and Company, Portland, Oregon, a member of the 
association, 18,666-40 bushels, lot no. 1025, of sample grade Western White 
Wheat (smoke odor), the purchase price being 6414 cents, f. o. b. steamer at 
Portland for March shipment. On this same date, February 21, 1934, the asso- 
ciation sold to Louis Dreyfus and Company 18,666-40 bushels, lot no. 204W, 
sample grade Western White Wheat (smoke odor), the sales price being 38% 
cents f. o. b. steamer at Portland for March shipment, for destination to Liver- 
pool, England, involving a differential payment of 26 cents a bushel. 

Louis Dreyfus and Company in selling this wheat to the association acted 
pursuant to the direction of the association, which was in turn acting under 
the instructions of the agent of the Secretary of Agriculture, Douglas McIntyre. 
The “Delegation of Authority” from the Secretary to McIntyre, a copy of 
which is enclosed, defines the extent of McIntyre’s powers. The transaction 
was carried out under the authority of the marketing agreement. 

Section 4 provides that the Secretary of Agriculture may, from time to time, 
give written instructions to the association directing the association to contract 
for the purchase of wheat produced in the Pacific Northwest area for the pur- 
poses provided for in the marketing agreement. This section provides that: 

“Such written instructions may, in the discretion of the Secretary include 
any or all of the following: 

“(a) The quantity of wheat to be so purchased, which purchases shall be 
made on the basis set forth in exhibit A attached hereto and by this reference 
made a part hereof; 

“(b) The price to be paid for the same and the terms of said purchase; and 

“(c) The persons from whom such purchases are to be made, whether from 
producers, associations of producers, local or terminal warehouses, or others.” 

The marketing agreement further provides in section 5 thereof that with 
respect to the wheat purchased under section 4, the association shall receive 
written bids from its members, each day, for the purchase from the association 
and the sale in the export trade of any part of such wheat in the form of wheat 
or flour. Such bids shall include the following: 

“(a) The amount of wheat offered to be so purchased and sold in the export 
trade as wheat or flour; 

“(b) The sales prices at which such wheat and/or flour shall be sold in the 
export trade and the time of shipment. The sales of the wheat, if any, shall be 
made on the basis of no. 2 bulk, f. o. b. ship. The sales of the flour, if any, 
shall be on the f. a. s. basis for steamer loading at Portland and Astoria, 
Oregon, and Tacoma and Seattle, Washington ; 
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“(c) The terms of such proposed sale and shipment, including the ec. i. f. bid 
and the specific deductions made in establishing the f. o. b. or f. a. s. price; 
and 

“(d) The port or ports of destination of the wheat or flour to be thus sold.” 

This section also provides that the Secretary may, from time to time, give 
written instructions to the executive committee, or its duly appointed managing 
agent, to sell in the expert trade or to any public unemployment relief agency 
any part of the wheat so purchased pursuant to section 4 hereof, in the form 
of wheat or flour. Such written instructions may, in the discretion of the 
Secretary, include any or all of the following: 

“(a) The amount of wheat and/or flour to be sold; 

“(b) The sales prices at which such wheat and/or flour shall be sold. The 
sales of the wheat, if any, shall be made on the basis of no. 2 bulk, f. o. b. ship. 
The sales of the flour, if any, shall be made on f. a. s., basis for steamer 
loading at Portland and Astoria, Oregon, and Tacoma and Seattle, Washington ; 

“(c) The terms of such proposed sale and shipment including the c. i. f. 
bids and the specific deductions made in establishing the f. o. b. or f. a. s. 
price; 

“(d) The port or ports of destination of the wheat and/or flour to be thus 
sold; and 

“(e) The purchaser to whom the wheat and/or flour shall be thus sold.” 

Further, under the marketing agreement the association agrees to transfer 
contracts for a sufficient amount of wheat purchased pursuant to section 4 to 
permit the individual members to carry out their bids which have been accepted 
by the association, and the members agree to pay the purchase price for the 
contract so transferred pursuant to the terms of such contract. Sections 8 and 
9 of the marketing agreement provide that the Secretary of Agriculture shall 
pay to the association for the wheat bought and sold, pursuant to sections 4 
and 5 of the marketing acreement, an amount equal to the difference between 
the purchase price and the net sales price; which money is to be paid by the 
association to the members to whom the contracted wheat has been transferred 
by the association. The terms “ Purchase Price” and “ Net Sales Price”, as 
used in the marketing agreement, are defined in section 7 thereof. 

Presumably, acting under section 4, the association, on the instruction of 
Douglas McIntyre, purchased from Louis Dreyfus and Company this 18,666—40 
bushels of sample grade smoke odor wheat and Dreyfus holds a contract from 
the association signed by the managing agent and the official representative 
of the Secretary, blank copy of which “ Contract for Purchase of Wheat” is 
attached. 

Again, presumably acting under section 5, the association, on the instruction 
of Douglas McIntyre, accepted the bid of Louis Dreyfus and Company for the 
purchase from the association of 18,666-40 bushels of smoke odor wheat for 
sale in the export trade. The sales price specified in the bid was 38%¢. The 
association then assigned to Louis Dreyfus and Company the purchase contract 
the 18,666—40 bushels of smoke odor wheat and the amount due thereunder has 
been paid by the company. Also, evidence of exportation has been furnished 
to the association. 

Upon investigation it has been determined that before the wheat had been 
purchased by the association it had been stuvred in a warehouse at Sapolil, 
Washington, which warehouse was destroyed by fire and this lot of 
wheat was salvaged wheat, which had been shipped into Portland, Oregon, and 
had been inspected by Federal inspectors and segregated in the elevator at 
Portland as not fit for mixing in wheat of other grades. Indicative of the low 
quality is the fact that the outgoing inspection certificate attached to the 
voucher read: “ Sample Grade Western White, Distinctly Low Quality.” 

There is now before the Department a claim of Lou's Dreyfus and Company 
for $5,014.32 to cover the differential between the purchase price which it paid 
for the contracted wheat (this being the payment made under the assigned con- 
tract) and the net sales price received in connection with the sale of the wheat 
(this being the price specified in the bid less costs incurred in the handling of 
the wheat). It also appears that when the wheat was actually shipped that 
the total amount was 18,572-35 bushels. 

Upon presentation to the auditor's office of the documents in connection with 
the handling of this transaction and request for payment of the $5,014.32, the 
auditor’s office raised the question as to whether or not, under the marketing 
agreement, Douglas McIntyre, acting as agent of the Secretary, and the asso- 
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ciation, under the authority directed to it under the marketing agreement, were 
within the terms of the marketing agreement in the purchase and sale of 
smoke-odor wheat of this low quality, in view of the fact that it could not be 
mixed with other wheat so as to produce a grade no. 2 or better quality. They 
further contend that exhibit A of the marketing agreement did not specifically 
provide for the purchase of smoke-odor wheat and there is no general provision 
relating to wheat not specifically provided for in the exhibit. 

In explanation as to why the purchase and sale of this particular wheat was 
authorized by the Secretary’s representative, Mr. McIntyre explained that under 
the delegation of authority, dated October 10, 1933, paragraphs 6 and 7, he was 
granted the authority to give instructions for the purchase of wheat under sec- 
tion 4 and the sale of the wheat under section 5, and that his interpretation of 
section 4 gave him discretionary powers to make this purchase in the wording 
“Such written instructions may, in the discretion of the Secretary, include any 
or all of the following ;”, and as to the sale, section 5 providing, “ Such written 
instructions may, in the discretion of the Secretary, include any or all of the 
following :”. 

Mr. McIntyre further states that he interpreted section 5, which provides for 
sales to be made on the basis of no. 2 bulk, f. o. b., that the word “ basis” 
presumably was used in order that other grades may be exported either at a 
premium or discount, according to the official grading of the Federal inspectors. 
His letter of explanation further reads: 

“All these conditions, as stated above, were complied with, and as the mar- 
keting agreement was entered into for the disposal of North Pacific wheat 
surplus, of which the shipment under question constituted a part, I can see no 
reason for withholding payment of the voucher submitved by Messrs. Louis 
Dreyfus and Company.” 

In view of the foregoing statement of facts, the following questions are pre- 
sented for your decision : 

1. Is the Secretary of Agriculture, under the terms of the marketing agree- 
ment, obliged to pay the claim of Louis Dreyfus and Company for $5,014.32, 
the different'al on the purchase and sale of the smoke-odor wheat? 

2. If the Secretary is not obligated to pay the claim, may he ratify the 
approval of the Secretary’s representative, Mr. McIntyre, who has authorized 
the purchase and sale of this wheat and make payment on the basis of this 
ratification? 

For your information in connection with the questions presented for your 
consideration, I am enclosing copy of the Agricultura! Adjustment Act, the 
marketing agreement for the disposal of North Pacific wheat surplus, the 
contract forms for the purchase and sale of wheat pursuant to the marketing 
agreement and the “ Delegation of Authority” from the Secretary of Agri- 
culture to Douglas McIntyre. 


The declared policy of Congress in the passage of the Agricultural 
Adjustment Act of May 12, 1933, 48 Stat. 31, et seq., as stated therein, 
may be summarized as a purpose to afford the farmer a better return 
for his products without unduly burdening the consumer. The 
marketing agreement with the Northern Pacific Emergency Export 
Association (hereinafter called the “Association ”), made by the Sec- 
retary of Agriculture, October 11, 1933, was authorized by the act, 
and stated its purposes in consonance with the provisions of the 
statute. It set forth that there was a surplus of wheat in the 
Pacific Northwest, estimated at 25,000,000 bushels of the 1932 crop, 
and that producers could not obtain a fair price for that wheat or 
for the 1933 crop then in process of harvesting and marketing, and 
that the Secretary had determined it was necessary to remove the 
surplus from the depressed domestic market by disposal in foreign 
markets and/or to or through public unemployment relief agencies; 
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that the condition created an emergency and that the agreement 
was entered into for the purpose of correcting the existing conditions 
and effectuating the declared policy of the act. 

The marketing agreement when executed became a contract bind- 
ing upon the Secretary and the Association, and its provisions meas- 
ure the authority of the Secretary of Agriculture thereunder. Under 
date of Octover 13, 1933, the Secretary of Agriculture delegated to 
Douglas McIntyre all the powers and functions granted or reserved 
to, or vested in the Secretary by the marketing agreement. An 
examination of this delegation discloses that the powers delegated 
were coextensive with those of the Secretary of Agriculture. They 
could be no greater. The question for determination, therefore, 
is the authority of the Secretary of Agriculture, and such authority 
is for consideration in the light of the conditions intended to be 
met, and the provisions of the agreement. 

Section 4 of the marketing agreement made “ Exhibit A ” attached 
thereto a part thereof and provided that purchases of wheat should 
be made on the basis set forth therein. “ Exhibit A” names the 
various kinds of wheat to be purchased, fixes the standard of quality 
therefor, and stipulates the discounts to be allowed for various 
grades less than such standard. The exhibit is comprehensive in 
its provisions and without reciting its contents, it is sufficient to 
say that there is nothing in “ Exhibit A ” or in the marketing agree- 
ment contemplating or empowering the Secretary of Agriculture 
either in specific terms or by necessary implication to authorize or 
direct the purchase of fire-damaged or smoke-odor wheat. 

Section 4 of the agreement provides that the Secretary shall have 
authority to give written instructions as to the quantity of wheat 
to be purchased, the price to be paid therefor, and the terms on which, 
and persons from whom such purchases may be made. Such au- 
thority must be held to be limited by “ Exhisit A” to the types 
and quality of wheat covered thereby. The words in sections 4 and 
5 of the marketing agreement stipulating that “such written in- 
structions may, in the discretion of the Secretary include any or all 
of the following ”, contended as being authority for the purchase 
here in question may not be so construed. On the contrary the pro- 
vision in question operates as a limitation upon the authority of the 
Secretary in that he may include in written instructions any of the 
“ following ” stipulations as set out in the agreement but beyond 
these limitations he may not issue instructions or authorizations to 
the association. 

It appears from your submission that the wheat here involved had 
been damaged by fire, inspected by Federal inspector and segregated 
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as not fit for mixing with other wheat, and that outgoing inspection 
certificate fixed it as “ distinctly low quality.” It was damaged and 
salvaged wheat, known as such. Manifestly in its condition it was 
not what might be designated as “ competitive” wheat, that is, such 
wheat as was contemplated and covered by the marketing agreement. 
Its presence in the domestic market did not afford competition to 
graded wheat. Its removal from the domestic market did not serve 
to reduce the surplus of competitive wheat or to relieve the condition 
outlined in the agreement. On the other hand its exportation pre- 
sumably served to prevent the exportation of a similar quantity of 
the quality of wheat covered in the agreement. 

Such being the case the purchase of the wheat here involved was 
not within either the letter or the spirit of the marketing agreement. 
There was no authority in the Secretary of Agriculture to direct its 
purchase, and as a member of the Association and a signer of the 
marketing agreement, Dreyfus & Co. was charged with knowledge 
of that fact. Since the Secretary of Agriculture was not authorized 
under the law and the marketing agreement to direct the purchase, 
it must follow that there can be no ratification of the act of his 
representative in making the purchase. 

Accordingly, your questions are answered in the negative and you 
are advised that there is no legal basis for the use of appropriated 
moneys for the payment of the claim. 


(A-46803) 
AVIATION PAY—ENLISTED MEN OF THE NAVY 


Under Navy regulations relative to competency of orders, flight orders issued by 
commancing officers are effective only so long as the man or men are at- 
tached to the commands of the officers who issued such orders; and where 
the aviation unit attached to a particular vessel is temporarily transferred 
to a shore station or to another vessel for aviation duty, in order to be 
entitled to aviation pay during the period they are on such temporary duty 
and not under the command of the vessel to which the aviation unit is 
attached, the man or men must be issued flight orders covering such period 
by the commanding officer of the shore station or vessel where such 
temporary duty is performed. 


Comptroller General McCarl to William McKinley Provance, United States 
Navy, November 10, 1934: 


There has been received your request for review of settlement of 
November 8, 1933, disallowing your claim for flight pay received 
by you for the period September 10 to December 21, 1931, and sub- 
sequently refunded by you. 

The ground for disallowance was that flight orders issued by the 
commanding officer of the U. S. S. Houston, September 1, 1931, were 
automatically terminated by your transfer to the U. S. S. Jason 
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on September 10,1931. You submit evidence showing that you were 
transferred to the U. S. S. Jason with the aviation unit with which 
serving for temporary duty only; that the aviation unit while on 
the U. S. S. Jason maintained its integrity as such and merely oper- 
ated from the Jason instead of from the Houston from September 10 
to December 21, 1931, on which later date the unit returned to the 
U. S. S. Houston. For these reasons, you claim there was no ter- 
mination of your flight orders issued by the commanding officer of 
the U. S. S. Houston by reason of the temporary duty on the Jason. 

Your flight orders issued by the commanding officer of the U.S. 8, 
Houston, September 1, 1931, contained the following: 


These orders are automatically revoked upon discharge, or upon transfer to 
another command. 


Relative to the competency of flight orders, the regulations, para- 
graph F-2 (0), section F of Pay Bill Instructions, provides: 


That he must perform the flying prescribed in the Executive order. The 
term “orders from competent authority”, means flight orders issued by the 
Bureau of Navigation, commanding officers of aeronautical units, or com- 
mandants of naval districts. Flight orders issued by the Bureau of Navigation 
are known as permanent flight orders and continue in force regardless of 
ships or stations on which flying duty is performed unless orders indicate 
limited duration. These orders are not revoked when the officer or man is 
ordered from one ship or station to another, unless the officer or man is 
ordered to duty not involving flying, in which case the right to flight pay 
terminates with detachment. Flight orders issued by commanding officers, 
even though they bear the approval of the Bureau of Navigation, are auto- 
matically revoked when the enlisted man or men are detached from the com- 
mand of the officer who issued the orders. Upon reporting to another aeronau- 
tical unit flight orders are issued by the new commanding officer. The differ- 
ence between flight orders issued by the Bureau of Navigation and those issued 
by commanding officers is that “flight pay” dependent upon the former is 
continuous regardless of detachments provided other flying requirements are 
met, while flight orders issued by commanding officers are effective only so 
long as the man or men are attached to the commands of the officers who 
issued such orders. “ Flight pay” is not contingent upon rank, rating, or 
designation ; however, it is the policy of the Navy Department to issue per- 
manent flight orders to commissioned officers, warrant officers, chief aviation 
pilots, aviation pilots, first-class, and those men who have satisfactorily com- 
pleted the course of instruction but who have not been rated chief aviation 
pilots or aviation pilots, first-class. Flight orders to enlisted men other than 
specified above are issued by commanding officers. * * * Where the avia- 
tion unit attached to a ship is transferred as a unit temporarily to a shore 
station, enlisted men attached to the unit who are not in receipt of permanent 
flight orders, in order to be entitled to aviation pay during the entire period 
must be issued flight orders as follows: (a) By the commanding officer of the 
ship covering the period prior to leaving the ship; (b) by the commanding 
officer of the unit for the period required in proceeding to and from the shore 
station and while temporarily at the shore station (art. 669 (11), (12), N. R.). 


It is obvious that the flight orders issued to you on September 
1, 1931, by the commanding officer of the U. S. S. ‘Houston were 
ot of that class of orders designated in the regulations as “ con- 
tinuous regardless of detachments ” and, therefore, they were effec- 
tive only so long as you were attached to the command of the officer 
who issued the orders. Under the regulations where the aviation 
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unit is transferred temporarily from a ship to a shore station, flight 
orders issued by the commanding officer of the ship cover only the 
period prior to leaving the ship and the commanding officer of the unit 
must issue flight orders for the period while temporarily at the shore 
station. This requirement shows clearly a purpose in the regulation 
when flight orders are not continuous, to require flight orders under 
each command whether or not the change in command is temporary. 
Upon your transfer to the U. S. S. Jason on September 10, 1931, you 
were not under command of the commanding officer of the U. S. S. 
Houston. The orders issued by the commanding officer of the U.S. S. 
Houston on September 1, 1931, both under their terms and the regula- 
tions automatically terminated upon your transfer from that vessel 
September 10, 1931, and no orders having been issued by the com- 
manding officer of the aviation unit or the commanding oflicer of the 
U.S. S. Jason, flights made by you subsequent to the transfer were 
not made under “orders from competent authority ” within the 
law and regulations. 
Upon review the settlement is sustained. 


(A-58525 ) 


COMPENSATION—40-HOUR WEEK—CREATION OF NEW POSITIONS— 
PANAMA CANAL 


There is nothing in section 23 of the act of March 28, 1934, 48 Stat. 522, es- 
tablishing the 40-hour week, to prohibit the creation of a new class of 
position otherwise authorized by law and within the classes of positions 
ore by the act, with a salary rate or schedule of rates not in force on 

une 1, 1932. 


ee. General McCarl to the Governor, the Panama Canal, November 


Consideration has been given your letter of October 30, 1934, as 
follows: 


Your decision is requested of the question which is asked in radiogram re 
ceived by this Office irom the Governor of the Panama Canal, under date of 
October 29, 1934, reading as follows: 

“ Please refer to Comptroller General’s decision on Thomas amendment with 
particular reference to duties of towing locomotive operators on locks. We 
select skilled mechanics for these jobs whose duties consist of about sixty 
percent towing and forty percent skilled maintenance work on all kinds of lock 
machinery, including usual work of mechanical and electrical trades, the base 
being the pay of electrical wireman. The amount of such maintenance work 
to be done is a fairly fixed quantity for which the present force is sufficient. 
The towing work is comparatively unskilled and men with some knowledge of 
machinery, such as chauffeurs of trucks, can be trained for this work in three or 
four weeks. We need more operators during the locks overhaul and may need 
more permanently when traffic increases or when day and night operation of 
the locks become advisable. We propose to create a new rating of motorman 
for towing work only but requiring no skilled maintenance work required 
of towing locomotive operators at a lower rate of pay than towing locomotive 
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operator. It is not anticipated that the pay of towing locomotive operators will 
be affected. 

“We desire that the Comptroller General review our opinion that the estab- 
lishment of this new class of position is not contrary to the Thomas amend- 
ment.” 

The reference in the above-quoted radiogram is to your decision of August 25, 
1934 (A-54762), on page 7, of which is a quotation from the letter of the 
governor, dated May 29, 1934, in which the following statement is made in 
regard to lock operators: 

“The lock operators are recruited from the ranks of electricians. machinists, 
and other skilled craftsmen, and work part of the time at their respective trades 
and part of the time as operators of the electric towing locomotives used on 
the locks. Sunday and holiday service is required of these employees and they 
are given relief days off when their services can be spared. There is no known 
comparable work performed by Government employees in the United States and 
for many years their monthly rates of pay have heen established with direct 
relation to the hourly rate of pay authorized for electricians in the service of 
the canal. The menthly rates of pay for towing locomctive operators have been 
adjusted concurrently with changes made in the electrician’s hourly rate of pay.” 

The work of locks overhaul requires the services of a considerable number 
of skilled mechanics during the next dry season heginning ahout the 15th of 
December. It is evidently desired to use on this work a number of the skilled 
mechanics who are now working nart time on maintenance work and part time 
as operators of towing locomotives. 

Your decision is requested as to whether there is any legal objection to the 
creation of a new rating of motorman for towing work onlv which does not 
require the performance of skilled maintenance work now performed by towing 
locometive operators. 

A prompt reply to this letter is desired so that it may he communicated to 
the Governor hy radio in sufficient time to enable him to take the necessary 
action before the dry season commences. 

Section 23 of the act of March 28, 1934 (48 Stat. 522), provides 
as follows: 

The weekly compensation, minus any general percentage reduction which may 
be prescribed by act of Congress, for the several trades and occupations, which is 
set hv wage hoards or other wage-fixing authorities, shall be reestablished and 
maintained at rates not lower than necessary to restore the full weekly earnines 
of srch emplovees in accordance with the full-time weekly earnings under the 
respective wage schedules in effect on June 1, 1932: Provided, That the regular 
horrs of labor shall not he more then fortv ner week: and ol! overtime shall be 
comnensated for at the rate of not less than time and one-half. 


The adiustment of wages on a 40-hour-week basis required by this 
statute relates only to schedules of wages actually in effect on June 1, 
1932. and there is nothing in the statute prohibiting the creation of a 
new class of position, the establishment of which is otherwise author- 
ized by law, with a salary rate or schedule of rates not in force on 
June 1, 1932. Of course, if the duties of the new position are such as 
to bring them within the terms of the 40-hour-week provision, the 
salary rate or schedule of rates should bear the proper relationship to 
other classes of positions paid on a 40-hour-week basis. 

Accordingly, there would appear to be nothing in the 40-hour-week 
statutory provision to preclude the establishment of the new class 
of position of motorman for towing work as proposed. 
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(A-52724) 


COMPENSATION—ADMINISTRATIVE PROMOTION—AGRICULTURAL 
ADJUSTMENT ADMINISTRATION 


Presidential approval under the terms of section 7 of the act of March 3, 1933, 
47 Stat. 1515, and section 203 of the Economy Act, has relation only to 
original appointments or promotions to a vacant position in a higher grade 
with a higher rate of compensation, and has no bearing on administrative 
promotions within the salary range of a grade. 


sis, rd General McCarl to the Secretary of Agriculture, November 12, 
1934: 


Consideration has been given to your letter of November 2, 1934, 
as follows: 


Your decision to this Department of August 31, 1934 (A-52724), has raised 
several questions in regard to certain personnel employed in the Agricultural 
Adjustment Administration, for example, Mr. J. C. Howell was appointed tem- 
porarily on October 11, 1933, at a salary of $5,200 per annum as an expert 
(EB. O. 19) and has been carried on our rolls since that date at the same salary 
by extensions of temporary appointments. On August 4, 1934, his position was 
allocated by the Civil Service Commission in grade CAF-12, and on August 31, 
1934, presidential approval was had for an indefinite period at $5,200 per annum. 

It is, therefore, requested that you advise this Office: 

(1) Will the effective date of reduction in salary to the minimum for the 
grade to which the position was allocated be July 1, 1934, or the first day of 
the current pay period of allocation, the uctual date of allocation being August 
4, 1934? 

(2) Can Mr. Howell’s salary be adjusted to $5,200 beginning the date of presi- 
dential approval, August 31, 1934, or the first day of the current pay period in 
which presidential approval was had, that is, August 16, 1934, after his reduc- 
tion to the minimum ($4,600), of the grade for the temporary period of service? 

As there ure several such cases pending in the Department at the present time, 
an early reply will be greutly appreciated. 


In the decision of August 31, 1934, 14 Comp. Gen. 180, it was held 
as follows (quoting from the syllabus) : 


For periods on and after July 1, 1934, credit will be allowed for salary pay- 
ments to the personnel of the Agricultural Adjustment Administration subject 
to the Classification Act as amended, only at the minimum salary rate of the 
grade in which the position has been allocated by the Civil Service Commission, 
if the positions are in the District of Columbia, and only at the minimum salary 
rate of the grade in which the position has been administratively placed or allo- 
cated, if the positions are in the field, unless there be a showing that personnel 
funds are available on an annual basis for the difference between the minimum 
rate and the higher rate in the grade in which paid on the basis of an adminis- 
trative promotion. 

Temporary employees subject to the Classification Act as amended are author- 
ized to be paid only at the minimum salary rate of the grade in which their tem- 
porary positions have been properly placed or allocated, whether in the depart- 
mental or field service, and their promotion above the minimum salary rate of 
the grade is not authorized. 


Under the rules thus stated, and in accordance with the established 
procedure under which the effective date of allocations or realloca- 
tions for pay purposes is the beginning of the pay period current 
when notice is received in the administrative office of the action taken 
by the Civil Service Commission, $4,600 per annum, the minimum 
salary rate of grade C. A. F. 12, was properly payable in this case 
for the period beginning August 1, 1934. 
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There is no authority of law for payment of the rate of $5,200 
per annum, the next to the highest salary rate in grade C. A. F. 12, 
on the basis of Presidential approval alone, which has relation only 
to original appointments or promotions to a vacant position in a 
higher grade with a higher rate of compensation. See section 7 of 
the act of March 3, 1933, 47 Stat. 1515, and section 203 of the 
Economy Act. In other words, Presidential approval has no bearing 
on administrative promotions within the salary range of a grade. 
Consequently, on the facts appearing, credit may not be allowed for 
salary payments to this employee at a rate in excess of $4,600 for 
any period after July 31, 1934. See section 24 of the act of March 
28, 1934, 48 Stat. 523, amending section 7 of the act of March 3, 
1933, 47 Stat. 1515, and 13 Comp. Gen. 419, interpreting the same. 

The questions presented are answered accordingly. 


(A-58297) 
CHECKS—LIABILITY OF INDORSERS AS TO LEGENDS 


The legend “as unremarried widow” on a compensation check issued to the 
widow of a World War veteran under the terms of section 201(2) of the 
World War Veterans’ Act, as amended by the act of March 4, 1925, 43 
Stat. 1306, providing that such payments shall continue only until the re- 
marriage of the widow, charges the bank cashing the check with knowl- 
edge of the statutory Imitation, and renders it liable to the United States 
on its contract of indorsement and attendant warranties in event of pay- 
ment by the bank to the payee after her remarriage. 


Comptroller General McCarl to the Treasurer of the United States, Novem- 
ber 12, 1934: 


Consideration has been given to your letter of September 27, 1934, 
AWS-C, requesting decision whether reclamation proceedings should 
be pressed with respect to seven Veterans’ Administration checks, 
each in the amount of $30, which were drawn to the order of Mrs. 
Violet Rickard, as unremarried widow of Joseph Rickard, and 
negotiated by her subsequent to her remarriage which occurred on 
May 19, 1931. 

The checks in question cover death compensation granted to the 
payee over the period May 1, 1931, to November 30, 1931, as the 
unremarried widow of Joseph Rickard, XC-316369, pursuant to sec- 
tion 201(a) of the World War Veterans’ Act, as amended, 43 Stat. 
1305, the amount of each check ($30) being that allowed for a widow 
with no child. 

Based upon evidence showing that the payee had remarried on 
May 19 1931, which act terminated her rights to receive death com- 
pensation, and that the checks had been negotiated by her subse- 
quent to this date, you were authorized in letter of this Office, dated 
November 7, 1933, to reclaim the full amount of the checks and 
deposit same to the credit of the appropriations against which the 
checks were charged. 
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In your letter you report that the payee has refunded in several 
installments the total sum of $50 and that you are encountering diffi- 
culty in effecting recovery from the endorsing banks. It appears that 
reclamation proceedings on the checks are being resisted by the cash- 
ing banks in the State of California on the ground that the negotiable- 
instruments law of that State, so far as here applicable, provides in 
effect that the maker of a negotiable instrument admits the existence 
of the payee and his then capacity to indorse, in view of which it is 
contended that in issuing the checks here in question, the United 
States warranted that the payee was then unremarried and, there- 
fore, had capacity to endorse. 

The Congress of the United States has never enacted legislation 
adopting the so-called “ uniform negotiable-instrument law ” as the 
law of the United States Government. Therefore, while the Gov- 
ernment in transacting its business has followed generally the under- 
lying principles of what is known as the “ uniform negotiable-instru- 
ment law,” the Federal Government has not subjected itself to the 
statutes in any particular State (14 Comp. Gen. 212). Having in view 
the fact that the Government is not always immediately notified of a 
person’s remarriage in a case of this kind, it readily becomes appar- 
ent that there frequently arise cases where checks may be drawn to 
a woman as unremarried widow of a particular veteran when the 
payee may in fact be remarried but no evidence thereof is before the 
Department at the time of the issuance of the check. Hence, it is at 
once apparent that the Government may not undertake in all events 
to warrant the existence of the payee in the manner imposed by the 
State negotiable-instrument law heretofore referred to, and in this 
connection, it may be stated proper notice is given the bank by the 
check being made payable “as unremarried widow.” 

Section 201 (2) of the World War Veterans’ Act, as amended, 43 
Stat. 1306, provides that: 


The payment of compensation to a widow shall continue until her death or 
remarriage * * *, 


In considering the effect of this statute in relation to a cashing 
bank’s liability on a check drawn to the order of a particular person 
“as unremarried widow” of a certain veteran, the following was 
stated in my decision to Hon. Clark W. Thompson, House of Repre- 
sentatives, dated January 4, 1934, A-47977: 


* * * The Crockett State Bank of Crockett, Texas, was charged with 
knowledge of this public law terminating the right of a widow to compensation 
upon her remarriage. It is to be remembered that the legend on the checks 
“As unremarried widow of John Henry Catron” is more than mere descriptia 
personae. It connotes the legal status of the payee’s title to the check. In 
other words, it is the equivalent of saying that the payee has title to the check 
so long as she is the unremarried widow of the veteran, but not otherwise. 
Having in mind the vast number of checks mailed monthly by the Veterans’ 
Administration in cases such as here, it readily becomes apparent that it is 
impossible for the Veterans’ Administration to determine in each case before 
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issuing the checks whether the marital status of a widow has changed since 
the date of the last payment. By operation of the legal warranty of title to 
the checks it may be said in cases such as here that the facts which disentitle 
a person to receive money on checks presented to a bunk for payment are pre- 
sumed to be within the knowledge of the cashing bank and not of the Govern- 
ment. It therefore seems to be the view of administrative officers concerned 
that it is not unreasonable to require a bank to which such checks are pre- 
sented for cashing, to make inquiry with respect to whether the person pre- 
senting the check has title thereto before accepting such checks and, particu- 
larly, before presenting them to the Treasurer of the United States for pay- 
ment. See in this connection United States v. National Exchange Bank of 
Providence, 214 U. S. 302. 

Therefore, since each of the checks here contained information on its face 
that it was drawn to cover compensation, that payment thereon was due the 
payee “As unremarried widow of John Henry Catron”, and that the cashing 
bank was chargeable with knowledge of the public law terminating a widow’s 
right to compensation upon her remarriage, I am constrained to hold that the 
eashing bank is liable on its contract of indorsement and the attendant war- 
ranties with respect to the subject checks, and that reclamation of the proceeds 
thereof, as directed in my letter to the Treasurer of the United States, dated 
April 14, 1933, A-47977, as modified in my letter to h'm of even date, should 
be effected. 


What was stated in the quoted portion of my decision, supra, is 
for application here. Reclamation, therefore, of the amount of the 
involved checks should be pressed—the amount of $50 thus far recov- 
ered from the payee, together with the sum of $17.42 of the May 1931 
check, the amount to which the payee was entitled at the time of 
her remarriage (18/31 of $30), to be taken into consideration in the 
adjustment of the account upon termination of the reclamation 


proceedings. 


(A-58472) 
CONTRACTS—FOREIGN PRODUCTS 


Under section 2 of title III, act of March 3, 1933 (47 Stat. 1520), payments for 
other than domestic products purchased under contracts may not be allowed 
as a charge against appropriated moneys unless and until it be shown 
that the head of the department or establishment concerned has deter- 
mined (1) that the purchase of domestic articles in the particular instance 
would be inconsistent with the public interest, or (2) that the cost of such 
domestic articles would be unreasonable, or (3) that the articles or the 
materials from which they are manufactured are not mined, produced, or 
manufactured, as the case may be, in the United States in sufficient and 
reasonably available commercial quantities and of a satisfactory quality. 


Comptroller General McCarl to the Secretary of the Treasury, November 12, 
1934: 


There is before this Office for consideration contracts covering 
items listed in the General Schedule of Supplies, as follows: 


T ps-171, H. Boker & Company, Inc., New York, N. Y. (items 41—N-—60 to 69, 
Needles, crewel). 

T ps-175, The Fuchs & Lang Manufacturing Company, New York, N. Y. 
(items 41—N-100 to 41—-N-125, Needles, engravers, and item 41—-S—-920, Scrapers, 
stone engravers). 

T ps-189, Shrimpton Needle Company, East Orange, N. J. (items 41—N-85 to 
89, Needles, darning, and items 41—N-336 to 356, Needles, sewing). 

T ps—478, George F. Muth & Company, Washington, D. C. (items 18—I-515-4, 
18-I-515-h-3 and 4, 18-I-518-i, 18-I-545, 18-I-550-d and e, and 18-I-1115-A, 
Drawing instruments). 
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The articles to be furnished under these contracts are of foreign 
manufacture and there is involved the question of whether the pur- 
chases are in contravention of the provisions of section 2 of title ITT, 
act of March 3, 1933, 47 Stat. 1520, as follows: 


Notwithstanding any other provision of law, and unless the head of the de- 
partment or independent establishment concerned shall determine it to be in- 
consistent with the public interest, or the cost to be unreasonable, only such 
unmanufactured articles, materials, and supplies as have been mined. or pro- 
duced in the United States, and only such manufactured articles, materials, and 
supplies as have been manufactured in the United States substantially all from 
articles, materials, or supplies mined, produced, or manufactured, as the case 
may be, in the United States, shall be acquired for public use. This section 
shall not apply with respect to articles, materials, or supplies for use outside 
the United States, or if articles, materials, or supplies of the class or kind to 
be used, or the articles, materials, or supplies from which they are manufac- 
tured are not mined, produced, or manufactured, as the case may be, in the 
United States in sufficient and reasonably available commercial quantities and 
of a satisfactory quality. 

No evidence has been submitted with the above contracts to show 
that the Secretary of the Treasury has determined either that the 
articles or the materials from which they are manufactured are not 
manufactured, mined, or produced in the United States in sufficient 
and reasonably available commercial quantities and of a satisfactory 
quality, or that the price of such domestic articles is unreasonable, or 
that the use of such domestic articles is inconsistent with the public 
interest. In response to requests for such evidence, there has been 
received a letter dated October 19, 1934, from Assistant Director, 
Branch of Supply, Procurement Division, Treasury Department, as 
follows: 

There are enclosed two photostat copies of the order of the Secretary of the 
Treasury signed by him on October 16, 1934, directing the Director of Procure- 
ment, Treasury Department, to authorize awards where the unit cost of the 
foreign bid is not more than $100. This is to carry out the provisions of title 
Ill of the act of March 3, 1933 (Public, No. 428, 72d Cong.). 

There are attached carbon copies of. your letters referring to various con- 
tracts on which such a certificate is required, and it is requested that you con- 
sider this order applicable to these as well as to subsequent contracts of this 
character, 

The order of the Secretary of the Treasury, dated October 16, 1924, 
is as follows: 

In order properly to administer section 2 of title III of the act of March 3, 
1933 (Public, No. 428, 72d Cong.), and in order to expedite the procurement 


of supplies, the Director of Procurement, Treasury Department, is hereby di- 


rected to authorize awurds where the unit cost of the foreign bid is not more 
than $100.00. 


The act of March 3, 1933, supra, contains no provision exempting 
from the requirements of the act purchases the amount of which does 
not exceed $100. Neither does it confer upon the head of the Depart- 
ment the authority to provide for any such arbitrary exemptions. 

The provisions apply to all contracts entered into or purchases 
made on and after March 3, 1933, regardless of the amount of the 
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purchase. Consequently, with respect to the contracts above men- 
tioned and all similar contracts for the purchase of other than do- 
mestic products, credit for payments thereunder may not be al- 
lowed as a charge against appropriated moneys unless and uniil 
it be shown that the head of the department or establishment con- 
cerned has determined (1) that the purchase of domestic articles 
in the particular instance would be inconsistent with the pullic 
interest, or (2) that the cost of such domestic articles would be un- 
reasonable, or (3) that the articles or the materials from which they 
are manufactured are not mined, produced, or manufactured, as the 
case may be, in the United States in sufficient and reasonably avail- 
able commercial quantities and of a satisfactory quality. 


(A-58496) 


REAPPOINTMENTS IN THE TREASURY DEPARTMENT OF FORMER 
EMPLOYEES OF THE BUREAU OF PROHIBITION OR ALCOHOLIC 
BEVERAGE UNIT, DEPARTMENT OF JUSTICE 


The appropriation proviso under the heading “ Bureau of Internal Revenue” in 
the defiiciency act of June 19, 1934, 48 Stat. 1061, probibiting the use of 
appropriations for the fiscal year 1935 for the payment of salary on and 
after December 1, 1934, of persons formerly employed in certain clisses 
of positions in the Bureau of Prohibition or Alcoholic Beverage Unit, De- 
partment of Justice, while in any such position in the Treasury Depurt- 
ment, unless and until such persons shall be appointed as the result of an 
open competitive civil-service examination held after the date of the pro- 
viso, is applicable to all employees, otherwise within the proviso, who were 
automatically separated August 9, 1933, from the service of the abolished 
agency, Bureau of Prohibition, Department of Justice, by operation of sec- 
tion 19 of Executive Order No. 6166 of June 10, 193%, including both these 
who were subsequently reappointed with or without break in service inp 
the Treasury Department, as well as those who were subsequently reap- 
pointed with or without break in service in the Alcoholic Beverage Unit, 
Division of Investigation, Department of Justice, who were liter trans- 
ferred to the Treasury Department by operation of Executive Order 6639 
dated March 10, 1934. Under the well-known ejusdem generis rule the 
phrase “any other position’ as used in said proviso means any position of 
a class or kind similar to those specifically n»med in the proviso, and does 
not include positions in the clerical and mechanical groups. 


Comptroller General McCarl to the Secretary of the Treasury, November 12, 
1934: 


Consideration has been given to your letter of October 29, 1934, 


as follows: 


As you know, a proviso was inserted in the Emergency Appropriation Act 
for the fiscal year 1935, under the heading of the “ Bureau of Internal Reve- 
nue”, which undertook to prohibit the payment of saluries by the Treasury 
Department after December 1st, 1934, to certain persons who had been pre- 
viously separated from the rolls of the Department of Justice. 

At the instance of the Civil Service Commission the Attorney General fur- 
nished to the President on September 6th, 1934, en interpretation of the proviso 
referred to above. On September 18th the Secretary of the Treasury requestea 
further advice from the Attorney General as to the effect of his opinion of 
September 6th. The Secretary has just received a letter from the Attorney 
General dated October 25th advising him, among other things, that “ employees 
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who were not actually separated from service in the Bureau of Prohibition or 
the Alcoholic Beverage Unit between June 10 and December 31, 1933, and 
who were transferred to the Treasury Department by Executive Order No. 
6639 of March 10, 1934, are not affected by the proviso.” 

In view of the fact thut the proviso in question is a limitation on expenditure 
and therefore one requiring interpretation by you, it is requested that you advise 
this Department whether Treasury funds wi! be available for the payment of 
Salaries (1) to persons who were employed in the Bureau of Prohibition or 
Alcoholic Beverage Unit of the Department of Justice on June 10, 1933, and who 
remained on the rolls of that Department without break in service until May 10, 
1934, and were then transferred in pursuance of the terms of the Executive 
order of March 10, 1934, to the Treasury Department, assuming that such em- 
ployees have not since the date of the enactment of the emergency appropria- 
tion act passed an open competitive civil-service examination and been certified 
for appointment in pursuance thereof; and (2) to persons employed in the 
Bureau of Prohibition or Alcoholic Beverage Unit of the Departiient of Justice 
on June 10, 1933, whose cuties were clerical and mechanical in character and not 
similar to the duties of the various positions mentioned in the previso to the 
emergency appropriation act referred to above, regardless of whether they 
were separated from the rools ofthe Bureau of Prohibition or Alcoholic Beverage 
Unit of the Department of Justice between the dates of June 10, 1933, and 
December 31, 1933. 


The appropriation item, with the proviso in question, appears in 
the act of June 19, 1934, 48 Stat. 1061, as follows: 


Bureau of Internal Revenue 


Collecting the internal revenue: For an additional amount for expenses of 
assessing and collecting the internal-revenuve taxes, including the same objects 
specified under this head, and under the head “ Sslaries and expenses, Bureau 
of Industrial Alcohol”, in the Treasury Department Appropriation Act, 1935, 
and including so much as may be necessary for the compensation of one addi- 
tional deputy commissioner, to be immediately availab:e, $10,000,000; of which 
not to exceed $800,000 may be expended for personal services in the District of 
Columbia, and not to exceed $71,250 for the purchase of passenger-carrying 
automobiles to be used on official business: Provided, That after December 1, 
1934, no part of the appropriation made herein or heretofore made for the fiscal 
year 1935 shall be used to pay the salary of any person formerly employed as 
investigator, special ageut, senior warehouseman, deputy prohibition adminis- 
trator, agent, assistant attorney, assistant prohibition administrator, senior 
investigator, deputy production administrator, storekeeper or gauger, or any 
other position in the Prohibition Bureau or Alcoholic Beverage Unit, Depart- 
ment of Justice, who was separated from the service of such Bureau or Unit 
between June 10, 1933, and December 31, 1933, while in any such position in the 
Treasury Department, unless and until such person sha‘) be appointed thereto as 
a result of an open, competitive examination to be hereafter held by the Civil 
Service Commission. 


The proviso is a restriction or limitation on the uses of appropria- 
tions for the fiscal year 1935, rather than a general provision of law 
prescribing conditions precedent or qualifications for appointment or 
reinstatement to positions, and, as you indicate, the determination of 
its scope and effect is a duty and responsibility of this office. Clearly 
the inhibition of the proviso applies only to those appropriations for 
the Treasury Department which otherwise would be available for 
the payment of salaries for the fiscal year 1935 of persons employed 
“in any such position "—that is, in a position under the Treasury 
Department corresponding, as to duties, to one or more of the classes 
covered by the proviso, formerly in the Prohibition Bureau or the 
Alcoholic Beverage Unit of the Department of Justice. 
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Sections 3, 19 (first and last paragraphs), 21, and 22 of Executive 
Order No. 6166, dated June 10, 1933, issued under authority of sec- 
tions 401-409 of the act of June 30, 1932, as amended by section 16 
of the act of March 3, 1933, 47 Stat. 1517, and, therefore, having the 
force and effect of law, provide as follows: 


SECTION 3. Investigations——All functions now exercised by the Bureau of 
Prohibition of the Department of Justice with respect to the granting of permits 
under the national prohibition laws are transferred to the Division of Internal 
Revenue in the Treasury Department. 

All functions now exercised by the Bureau of Prohibition with respect to 
investigations and all the functions now performed by the Bureau of Investiga- 
tion of the Department of Justice are transferred to and consolidated in a 
Division of Investigation in the Department of Justice, at the head of which 
shall be a Director of Investigation. 

All other functions now performed by the Bureau of Prohibition are trans- 
ferred to such divisions in the Department of Justice as in the judgment of 
the Attorney General may be desirable. 

SEcTION 19. General Provisions.—Each agency all the functions of which are 
transferred to or consolidated with another agency is abolished. 

All personnel employed in connection with the work of an abolished agency 
or function disposed of shall be separated from the service of the United States, 
except that the head of any successor agency, subject to my approval, may, 
within a period of four months after transfer or consolidation, reappoint any 
of such personnel required for the work of the successor agency without reex- 
amination or loss of civil-service status. 

SEcTION 21. Definitions.—As used in this order— 

“ Agency ” means any commission, independent establishment, board, bureau, 
division, service, or office in the executive branch of the Government. 

“Abolished agency” means any agency which is abolished, transferred, or 
consolidated. 

“Successor agency” mens any agency to which is transferred some «ther 
agency or function, or which results from the consolidation of other agencies or 
functions. ; 

“Function disposed of” means any function eliminated or transferred, 

Section 22. Effective Date.-—In accordance with law, this order shall become 
effective 61 days from its date: Provided, That in case it shall appear to the 
President that the interests of economy require that any transfer, consolidation, 
or elimination be delayed beyond the date this order becomes effective, he may, 
in his discretion, fix a later dute therefor, and he may for like cause further 
defer such date from time to time. 


Sections 1, 3, and 5 of Executive Order No. 6639, dated March 10, 
1934, issued under the same provisions of law, provide as follows: 


TRANSFER OF FUNCTIONS 


1 (a). The Bureau of Industrial Alcohol and the Office of Commissioner of 
Industrial Alcohol are abolished, and the authority, rights, privileges, powers, 
and duties conferred and imposed by law upon the Commissioner of Industrial 
Alcohol are transferred to and shall be held, exercised, and performed by the 
Commissioner of Internal Revenue, and his assistants, agents, and inspectors, 
under the direction of the Secretary of the Treasury. 

(b). The authority, rights, privileges, powers, and duties conferred and im- 
posed upon the Attorney General by the act of May 27, 1930 (ch. 342, 46 Stat. 
427), entitled “An Act to transfer to the Attorney General certain functions 
in the administration of the National Prohibition Act, to create a Bureau of 
Prohibition in the Department of Justice, and for other purposes”, so far as 
they are required to, or may, be exercised and performed under existing low, 
are transferred to and shall be held, exercised, and performed by the Commis- 
sioner of Internal Revenue, and his assistants, agents, and inspectors, under 
the direction of the Secretary of the Treasury: Provided, That the Attorney 
General shall continue to exercise the power and authority (a) to remit or 
mitigate forfeitures under the Internal Revenue laws and to determine liability 
for Internal Revenue taxes and penalties, in connection with violations of the 
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National Prohibition Act occurring prior to the repeal of the eighteenth amend- 
ment, and (b) to institute suits upon any cause of action under the National 
Prohibition Act or under the internal revenue laws involving a violation of the 
National Prohibition Act, arising prior to, and/or not affected by, the repeal 
of the eighteenth amendment, and to compromise any such cause of action 
before or after suit is brought: And provided further, That the Commissioner 
of Internal Revenue, subject to the approval of the Secretary of the Treasury, 
shall prescribe all regulations under the provisions of the National Prohibition 
Act, and all laws amendatory thereof or supplementary thereto, which were 
not rendered inoperative by the repeal of the eighteenth amendment, relating 
to permits, and he shall prescribe the form of all applications, bonds, permits, 
records, and reports under such acts. 


TRANSFER OF PERSONNEL 


8 (a). The officers and employees employed in, or under the jurisdiction of, 
the Bureau of Industrial Alcohol are transferred to the Bureau of Internal 
Revenue, without change in classification or compensation. 

(b) The officers and employees employed in, or under the jurisdiction of, 
the Alcoholic Beverage Unit of the Division of Investigation, Department of 
Justice, except those employed in, or under the jurisdiction of, the taxes and 
penalties section of said Unit, are transferred to the Bureau of Internal Revenue 
without change in classification or compensation. 

(c) Officers and employees transferred to the Bureau of Internal Revenue 
hereunder, who do not already possess a competitive classified civil-service 
status, shall not acquire such status by reason of such transfer, except upon 
recommendation by the Secretary of the Treasury to the Civil Service Com- 
mission, subject to such noncompetitive tests of fitness as the Commission may 
prescribe; and no officer or employee so transferred may be retained in the 
Bureau of Internal Revenue without appropriate civil-service status for a period 
longer than 60 days from the effective date of this order. 


GENERAL PROVISIONS 


5. Executive Orders Numbered 6166, 6224, and 6540, dated June 10, 1933, 
July 27, 1933, and December 28, 1933, respectively, are revoked insofar as they 
are in conflict with the provisions of this order. 


The effective date of section 3 of Executive Order No. 6166, dated 
June 10, 1933, was not subsequently postponed either by said Execu- 
tive Order No. 6639 or otherwise, but became effective on and after 
August 10, 1933, pursuant to the provisions of section 22 of the same 
Executive order. 

Based on the definitions contained in section 21 of Executive 
Order No. 6166, it is clear that the “ Bureau of Prohibition ”, Depart- 
ment of Justice, all the functions of which were disposed of by 
section 3 of the same Executive order, was an “abolished agency ” 
and that, pursuant to the provisions of the last paragraph of section 
19 of the same order, all personnel employed in connection with the 
work of such “ abolished agency ” or function disposed of, were auto- 
matically separated from the service of the United States at the 
close of business August 9, 1933. See decisions of August 2, 1933, 
A-50257, and September 20, 1933, A-50911. Hence, they were sepa- 
rated from the service “between June 10, 1933, and December 31, 
1933”. the period fixed in the proviso under consideration. The 
fact that some of the employees of such “abolished agency” (the 
Bureau of Prohibition, Department of Justice) were reappointed 
effective August 10, 1933, or thereafter, to positions under the “ suc- 
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cessor agency ” in the Department of Justice, could not operate to 
place them in any different status with regard to separation from the 
service at the close of business August 9, 1933, than the personnel of 
the same “ abolished agency ” reappointed effective August 10, 1933, 
or thereafter, to positions under the “successor agency” in the 
Treasury Department. See 13 Comp. Gen, 22. 

That there cannot be and was not intended to be any distinction— 
insofar as their status as separated employees is concerned—between 
former employees of the Bureau of Prohibition who were reap- 
pointed in the Department of Justice under the provisions of section 
19 of the Executive order of June 10, 1933, and those reappointed in 
the Treasury Department under said section is shown by the fact 
that the proviso under consideration refers specifically to the em- 
ployees separated from “ the service of such bureau or unit.” Hence 
if an employee was separated from the service of “such bureau or 
unit,” the fact that he may have been reappointed in some other 
bureau or unit under the Department of Justice so that there was no 
break in his pay status under said Department cannot operate to 
exempt him from the effects of the proviso if otherwise within its 
terms. The words “ separated from the service ” as used in the pro- 
viso include all separations pursuant to the operation of the Execu- 
tive order of June 10, 1933, regardless of whether reappointed effec- 
tive August 10, 1933, as well as all other separations either voluntary 
or involuntary. 

Section 5 of Executive Order No. 6639 of March 10, 1934, quoted 
above, did not purport to, and legally could not, revoke or change the 
status of separations theretofore consummated under the provisions 
of sections 3 and 19 of Executive Order No. 6166 of June 10, 1933. 
Accordingly, the provisions of section 3 of Executive Order No. 
6639 of March 10, 1934, transferring the personnel of the then exist- 
ing “Alcoholic Beverage Unit of the Division of Investigation, De- 
partment of Justice ” to the Bureau of Internal Revenue, under cer- 
tain conditions, may not be regarded as having changed the separa- 
tion from the service effective August 9, 1933, to a mere transfer, nor 
as taking out of the appropriation proviso here considered the per- 
sonnel who were employed in the Bureau of Prohibition, Department 
of Justice, June 10, 1933, and who were automatically separated Aug- 
ust 9, 1933, pursuant to the prior Executive order. Of course, per- 
sons appointed in the Alcoholic Beverage Unit of the Division of 
Investigation, Department of Justice, on or after August 10, 1933, 
who had not been in the Bureau of Prohibition, Department of Jus- 
tice, on or after June 10, 1933, and who were transferred to the Bu- 
reau of Internal Revenue by Executive Order No. 6639 of March 10, 
1934, without break in service, are not within the terms of the ap- 
propriation proviso in question. 
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Except as hereinafter qualified, your question (1) must be and is 
answered in the negative. 

The answer to question (2) stated in your letter is dependent upon 
the meaning or scope to be given to the words “ any other position ” 
appearing in the proviso immediately following the designation of 
11 specific titles to positions. That is, if persons whose duties 
were clerical or mechanical in nature are within the requirements of 
the proviso they must be within the phrase “any other position,” 
as none of the specific classes stated in the act reasonably may be held 
to include clerical or mechanical positions. As the statute is not 
clear in this regard, it becomes necessary and proper to determine 
the legislative intent by application of the usual rules of statutory 
construction. When a statute, ordinance, or contract contains an 
enumeration of specific things or kinds of persons or property 
coupled with a general term or description, and the intent is not 
otherwise shown, there is universally applied by the courts, both 
Federal and State, the well-known ejusdem generis rules, whereby 
the general term or description is commonly understood to include 
only those similar in nature and kind to those specifically enumer- 
ated in the statute, ordinance, or contract. United States v. Bevans, 
3 Wheat. 336, 389; Missouri Pacific Railway Company v. United 
States, 211 Fed. 893, 896; Gundling v. Chicago, 176 Ill. 340, 346; 
48 L. R. A. 230, 232. The recognized authorities on statutory con- 
struction are to the same effect. See Pope’s Legal Definitions, Vol- 
ume I, pages 449, 450; Lewis’ Sutherland Statutory Construction, 
Volume II, sections 422-434; and 59 Corpus Juris 981. There are 
numerous Federal and State decisions cited in each of these authori- 
ties in support of the rule. There is nothing in the terms of the 
appropriation proviso in question showing a legislative intent that 
the phrase “ any other position” should be given any meaning other 
than that required by application of the usual rule of statutory con- 
struction. Neither does a consideration of the legislative history of 
the proviso or of the condition apparently sought to be remedied by 
its enactment disclose that the phrase was intended to be all inclusive. 

It must be presumed that some positions in the former Prohibition 
Bureau or Alcoholic Beverage Unit were not intended to be within 
the proviso. Otherwise, it is to be presumed the various classes of 
employees would not have been enumerated because if it had been 
intended to apply to all employees of such bureau and unit such 
intent could have been so clearly and easily indicated by omitting 
all reference to classes or kinds of positions and referring only to 
“any person formerly employed in the Prohibition Bureau or Al- 
coholic Beverage Unit.” 
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It must be held, therefore, that the phrase “ any other position ” as 
used in the proviso means any position of a class or kind similar to 
those specifically mentioned. 

Since the inhibition of the proviso applies only to persons who 
held in the Bureau of Prohibition or the Alcoholic Beverage Unit 
a position involving duties of the classes enumerated in the proviso 
or duties similar thereto, and only while such person is serving be- 
tween December 1, 1934, and July 1, 1935, in “any such position ” 
in the Treasury Department—and as those in the clerical and me- 
chanical groups could not by any reasonable construction or inter- 
pretation be regarded as similar to any of the positions enumerated 
in the proviso—your question (2) is answered in the affirmative. 


(A-57539) 


CLAIMS—ACT OF APRIL 10, 1928 (45 STAT. 413)—-MONEYS COVERED 
INTO THE TREASURY PURSUANT TO ORDER OF COURT 


Moneys covered into the Treasury pursuant to an order of a court having 
jurisdiction to issue such an order are not erroneously received and covered 
into the Treasury within the meaning of any law authorizing the with- 
drawal of moneys erroneously received and covered into the Treasury. 

A claim for refund of moneys covered into the Treasury pursuant to an order 
of a court does not contain such elements of legal liability or equity as to 
justify reporting it to the Congress for its consideration under the act of 
April 10, 1928 (45 Stat. 413). 


Decision by Comptroller General McCarl, November 14, 1934: 

Seamen of the steamship Santa Ana have presented claim for 
$398, representing proceeds of sale of a quantity of canned salmon 
sold pursuant to amended final decree entered on the 6th day of May 
1930, in case no. 2358-T, Civil, in the United States District Court 
for the Southern District of Florida. 

On December 30, 1929, the steamship Santa Ana and her cargo 
were seized at the port of Tampa, Fla., under an order of Attachment 
in Admiralty in cause numbered 2347-Tampa-Civil, orginally in- 
stituted by the Merritt-Chapman & Scott Corporation in the United 
States Court for the Southern District of Florida. On January 2, 
1930, claimants, as seamen of said vessel, intervened claiming a lien 
on both vessel and cargo on account of unpaid wages. Claimants of 
both vessel and cargo intervened at about the same time and the 
rights of the parties were adjudicated by decree of the court entered 
June 30, 1931. It was decreed by the court that the seamen had a 
first lien on the proceeds from the sale of the vessel for the sums 
found to be due them as wages, but had no lien upon the cargo. The 
vessel and its cargo, which consisted largely of perishables, had there- 
tofore been sold and the proceeds were then in the registry of the 
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court with the exception of $398, the proceeds from the sale of canned fi 
salmon which apparently was being held separately in the accounts of A 
the clerk of the court. The decree directed the clerk to transfer this t! 
amount to the registry in this cause. 7 
An appeal from the decree of the district court was taken to c 
the Circuit Court of Appeals for the Fifth Circuit, which reversed 0 
the decree and remanded the case for further proceedings pursuant 
to findings expressed in the opinion. As pertinent to the question S 
here involved, the circuit court of appeals held that the seamen were f 
entitled to a first lien for wages on that part of cargo proceeds \ 
representing unpaid freight for which the ship has a lien on the ‘ 
cargo. The seamen were held to have an indirect but enforceable 1 
lien on each lot of the cargo for the earned unpaid freight due on ‘ 
it. (See 57 Fed. (2d) 1021.) ¢ 
Under the directions of the circuit court of appeals, the district 
court, on June 8, 1932, by final decree, ordered distribution of the ( 
funds in the registry of the court, including $398, proceeds from the 
sale of the salmon, which was again ordered transferred to the ‘ 


registry of the court in this cause. 

During the pendency of the aforesaid action and while the vessel 
and its entire cargo were legally in custody of the court by virtue 
of orders of attachment issued and served in that cause, to wit, on 
January 28, 1930 at the instance of the Department of Agriculture, 
the United States attorney for the Southern District of Florida in- 
stituted a separate libel proceeding, no. 2358-T, Civil, alleging for- 
feiture of the canned salmon in the cargo for violation of the Pure 
Food and Drugs Act of June 30, 1906 (34 Stat. 771). No person 
having filed answer or claim on or before the 17th day of April 1930, 
a decree pro confesso was entered by which the said salmon were 
condemned and forfeited to the United States and ordered destroyed. 

The property had been brought into court on a seizure, upon 
allegation of forfeiture; service is presumed to have been regular 
and made according to law and is deemed notice to all persons hav- 
ing an interest in the property; and if they fail to assert their 
claims, they may, under the law, be held in contumacy and default. 
See The Mary Anne, Fed. Case No. 9195 and authorities therein 
cited. This is the ordinary practice and procedure in courts of 
admiralty, and except for orders and decrees subsequently made 
therein, would constitute a termination of the matter. 

Thereafter, on May 6, 1930, on motion of the United States at- 
torney, the decree of condemnation and destruction entered on April 
17. 1930, was amended and the said salmon was ordered sold for 
purposes other than human consumption, and it was directed that 
the proceeds of the sale be deposited in the registry of the court as 
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funds in the case of Merritt-Chapman & Scott vs. Steamship Santa 
Ana, then pending in that court. The marshal’s report of sale of 
the salmon was approved by the court on the 16th day of May, 1930. 
The order of confirmation does not direct any disposition of the pro- 
ceeds of the sale but, apparently, it was not deposited in the registry 
of the court as funds in case no. 2347. 

On June 30, 1930, it appearing that the conditions of sale of the 
salmon had been violated and they were being sold and used as food 
for human consumption, an alias warrant of seizure and monition 
was issued against the said salmon. The salmon were again seized 
and forfeited to the United States by decree entered March 7, 1931, 
but at this time they were the property of purchasers at marshal’s 
sale or their assignees, and were no longer a part of the vessel’s 
cargo. 

Several months later, and while the appeal in the Merritt- 
Chapman & Scott case was still pending, to wit, on December 21, 
1931, a decree of the court was entered directing the clerk of the 
court to forthwith pay the $398, proceeds of the sale of the salmon, 
into the Treasury of the United States. Pursuant to this order, 
the amount was covered into the Treasury under warrant no. 6532, 
dated January 12, 1932 (2850) “Fines and Penalties, All Other, 
Department of Justice.” Claimants seek a return of this amount 
to the registry of the court by some action of this office, but if that 
cannot be done, request the Comptroller General of the United States 
to report the matter to the Congress pursuant to the provisions of 
the act of April 10, 1928 (45 Stat. 413). 

The amount claimed as proceeds from the sale of the salmon was 
covered into the Treasury of the United States pursuant to an order 
of court duly entered of record. So far as it is disclosed by the 
record, that order has not been modified, amended, or set aside, and 
no appeal therefrom was taken. No positive evidence appears in 
the record showing whether the decree of the court was entered in 
error, through oversight, or after consideration. It does not affirma- 
tively appear whether the court was fully advised of the true status 
of the whole case at the time the order was entered and, if not, 
whether the order would have been entered if the court had been 
fully advised. In either case it is not the province of this office 
to review the judgment or orders of the court, and under the present 
state of record it cannot be held that the funds in question were 
erroneously covered into the Treasury of the United States, and, in 
my judgment, the claim is without such elements of legal liability or 
equity as to be deserving consideration by the Congress. 

Accordingly, the request that the matter be reported to the Con- 
gress, pursuant to the provisions of the act of April 10, 1928 (45 Stat. 
413), must be, and is, denied. 
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(A-58464) 
CLASSIFICATION—FIELD SERVICE—GRADE AND CLASS 





As the entire salary range prescribed by the Classification Act, as amended, 
for a particular grade, rather than one or any number of sulary rates 
less than the total prescribed for the grade, attuches to any position, 
either field or departmental, placed or allocated in said grade, regardless 
of the class of position, there is no authority for administrative action 
prescribing a salary ri nge for a certain class of position in the field service 
beginning at a rate higher than the minimum salary rate of the range 
prescribed by the Classification Act, as amended, for the entire grade in 
which such position is properly placed or allocated. 


Comptroller General McCarl to the Secretary of the Interior, November 14, 
1934: 


Consideration has been given to your letter of October 26, 1934, 
as follows: 


Your decision of August 31, 1934, addressed to the National Advisory Com- 
mittee for Aeronautics, A-56683, reads in part as follows: 

“* * * There exists no reasonable basis now on which it may be held 
generally, or in individual cases, to be impracticable to fix the initial salary 
rate of the appropriate grade as required by rule 6 of section 6 of the original 
Classification Act. There is no authority or justification for any difference in 
the rule in this respect between the departmental service and the field service, 
and therefore, the rule quoted above from question and answer 5, decision 
October 30, 1925, 5 Comp. Gen. 302, 305, is no longer for application. 

“In the instant case, as the appointment of the employee was made at $1,080: 
per annum, the second salary rate of grade SP-1, January 22, 1934, prior to the 
decision of May 10, 1932, A-55251, credit will be allowed in the accounts for 
otherwise proper payments of compensation at the rate thus fixed administra- 
tively.” 

If your ruling is applied to the field service of this Department, particularly 
the Indian Field Service, a very grave situation will be created. «Without at- 
tempting to review the various laws covering classification of field positions, it 
may be said that at the time the original classification became operative in 
1924, it was felt essential to apply shortened grades to certain classes of em- 
ployments in the Indian Service. While these classes cover various Indian 
Service activities the most important class affected is the teaching force. 
Teaching positions were originally allocated one step above the entrance salary 
of the grade to conform to rates puid outside of Government service, and this 
plan has been followed for the ten years in which cl ssification laws have 
been operative. As a result, all of the teaching force now on duty is serving 
at more than the entrance salary of the various grades and all civil-service 
exaniinations for teaching positions since these positions have been classified 
have been announced and held with entrance salaries fixed accordingly. As an 
example, the examination for teacher in community school (primary, interme- 
diate, or junior high), held by the Civil Service Commission with a closing 
date of June 25, 1934, gives an entrance salary of $1,680 a year which is the 
second step in field grade 7, corresponding to grade CAF-3. If the Department 
is compelled now to appoint at an entrance salary of $1,620 a year, and it is 
certiin that an appreciable number of appointments will be required, such 
action will not be in accordance with the conditions under which the various 
applicants qualified through regular civil-service channels. Moreover, ap- 
pointees at the lower salary will be required to work at $1,620 a year, whereas 
all other teachers now on duty are receiving salaries in excess of the entrance 
salaries of the grade. The comparison can be carried on to cover positions of 
senior high school teacher in the service for which the Inst civil-service an- 
nouncement fixed $1,860 a year as the entrance salary; teachers of home eco- 
nomics, both reservation and junior high; teacher, school music; teacher, band 
and orchestra ; teacher, fine and applied arts, etc., all carrying entrance salaries 
of $1,860 a year. , 

Another complication is that until this matter is decided we cannot make 
any arrangements to fill through Presidential clearance any positions in the 
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affected classes. As a result, field work is being seriously handicapped and 
programs which are being inaugurated in connection with our field work are 
being delayed. 

Section 2 of the Brookhart Act of July 3, 1930, reads in part as follows: 

“The heads of several executive departments and independent establishments 
are uuthorized and directed to adjust the compensation of certain civilian 
positions in the field service, the compensation of wich was adjusted by the 
act of December 6, 1924 (43 Stat. 604), to correspond so far as may be prac- 
ticable to the rates established by the act of Muy 28,1928 * * *,” 

In your decision of November 12, 1931, to the Secretury of War, 11 C. G. 
177, you state that the phrase “so far as may be practicable” appearing in 
these sections of the Welch and Brookhart Salary Acts, has been construed 
properly as vesting in the administrative office a discretion only as to the 
particular grade or salary range. 

It is felt that the wording “or salary range” coupled with the fact that 
appointments at more than the entrance salaries of the respective grades 
have been made and recognized throughout the years of classification, should 
be given consideration. Your decision is requested whether the Department 
may continue to make appointments at salary rates heretofore fixed, in view 
of the recognized practice and the fact that there has been no legal extension 
of classification rates to the field, except for the previously quoted provision 
of the Brookhart Act. 


It was early held that the words “ grade” and “class” as used 
in the Classification Act of 1923, and the average provision with 
relation to the salary range prescribed in the Classification Act, 
were synonymous, and that there was no authority to fix a different 
salary range for different classes of positions allocated in the same 
grade having a common salary range. 4 Comp. Gen. 126; id, 334; 
id. 493; 10 id. 47; id, 284. The legal principle involved is that the 
entire salary range prescribed by the act for a particular grade, 
rather than one or any number of salary rates less than the total 
prescribed for the grade, attaches to any position placed or allocated 
in said grade, regardless of the class of position. Accordingly, 
there is no authority for the Department of the Interior, by admin- 
istrative action, to prescribe a salary range for teachers in the In- 
dian field service beginning at a rate higher than the minimum 
salary rate of the range prescribed by the Classification Act, as 
amended, for the entire grade in which the position is properly 
placed or allocated. The charging of public moneys may not be 
considered as bound by an announcement of a civil-service exam- 
ination stating entrance salaries for teachers above the minimum 
rate of the grade authorized by law. 

This Office has recognized that the decisions of May 10, 1934, 
A-55251, and 14 Comp. Gen. 183, holding that an appointee in the 
field service may be paid initially only the minimum salary rate of 
the grade in which the position to which appointed has been properly 
placed or allocated, modified the long-existing rule to the contrary, 
but the error, if any, is not in the new decisions but in the adminis- 
trative failure to announce the proper rule as to field positions at an 
earlier date. However, there is no proper basis for making an ex- 
ception of teachers in the Indian field service and, accordingly, the 
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question stated in the last sentence of your letter must be and is 
answered in the negative. 


In decision of October 29, 1934, A-58307, to the Secr etary of Agri- 
culture, it was stated as follows: 


In view of the representations made in your letter, the rule stated in decision 
of August 31, 1934, 14 Comp. Gen. 183, that the initial salary rates of field em- 
ployees subject to the Classification Act, as amended, is limited to the minimum 
salary rate of the grade in which the position is administratively placed or 
allocated, will not be applied in the audit of pay-roll accounts to require the 
reduction of salary rates of field employees under the Department of Agriculture 
appointed prior to September 5, 1934. 


The same rule may be regarded as applicable in the Interior De- 
partment. 


(A-57931) 


CHECKS—FORGED ENDORSEMENTS—COMPROMISE SETTLEMENT 


AS BASIS FOR DISCONTINUANCE OF RECLAMATION PROCEED- 
INGS 





While a private settlement between an endorsing bank and the rightful payee of 
Government checks negotiated on the forged endorsement of the payee’s 
name, is not, strictly speaking, a compromise between the Government and 
the endorser against which suit had been brought, it may be regarded as 
rendering unnecessary any further reclamation proceedings, if the rightful 
payee executes release in full of all claims against the United States. 


Comptroller General McCarl to the Secretary of the Treasury, November 15, 
1934: 


Consideration has been given to the letters of your Department 
dated September 6 and September 25, 1934, requesting decision 
whether in view of the facts and circumstances hereinafter stated 
the acceptance of an offer in “compromise ” will operate to relieve 
the Treasurer of the United States from liability for having paid 
49 checks (amounting to $2,202.51) drawn to the order of Mrs. Eva- 
line Newsome, on forged endorsements of the payee’s name, with 
respect to which reclamation proceedings were authorized in letter 
of this Office dated July 11, 1932. 

The letter from your Department reports the status of reclamation 
proceedings to be as follows: 


Inasmuch as the Treasurer was unable to procure refund from the endorsers, 
the matter was referred on January 12, 1933, to the Solicitor of the Treasury 
for the purpose of bringing suit, if necessary, to recover the amounts involved, 
and was transferred on August 11, 1933, by that officer to the Attorney General. 

The Department has now received Assistant Attorney General Sweeney’s 
letter of August 2, 1934, advising that suit was instituted for $2,202.51 in the 
United States District Court for the Seuthern District of Georg'a against the 
Citizens and Southern National Bank and the estate of Julius Hornstein; that 
there had been received a check for $500.00 as an offer in compromise of the 
Government's suit; and that the United States attorney at Savannah, Georgia, 
had obtained a release from the payee wherein Mrs. Newsome, in consideration 
of the payment of the sum of $500.00, relieves the Government of any claims 
which she may have against it by virtue of the forgery of her endorsement on 
the forty-nine checks in question. 
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It appears that suit was filed by the Attorney General to recover 
from the endorsers on the involved checks, and in that connection 
the Department of Justice in letter of August 2, 1934, to the Assist- 
ant Treasurer of the United States, reported the status of the suit 
to be as follows: 

On June 9, 1934, there was received a check for $500 as an offer in compromise 
of the Government's suit. This check was forwarded on June 18, 1934, to the 
Disbursing Clerk, D'vision of Disbursemeiits, Treasury Department, for collec- 


tion and deposit in his Special Deposit Account, pending consideration of the 
offer. 


At the request of this Department, the United States attorney at Savannah, 
Georgia, obtained a release, executed in triplicate (one of which is enclosed), 
by Mrs. Newsome and her attorney, wherein Mrs. Newsome, in consideration 
of the payment of the sum of $500 relieves the Government of any claims which 
she may have against it by virtue of the forgery of her endorsement on the 
49 checks above mentioned. 

The release referred to above, which was executed by Mrs. New- 
some on July 23, 1934, reads as follows: 

For and in consideration of the sum of $500.00, this day paid to me, the 
receipt of which is hereby acknowledged, I hereby release the United States of 
America of all right, claim, or demands that I have against the United States 
on the forty-nine (49) checks drawn on the Treasurer of the United States, and 
payable to Mrs. Evelyn Newsome, being the forty-nine checks named and de- 
scribed in the suit of the United States aga'’nst Citizens & Southern National 
Bank, et al., pending in the District Court of the United States, Southern Dis- 
trict of Georgia, and I further agree that the said $500.00 in full and final 
settlement of all claims for which said 49 checks were given. 


There is not involved here a compromise strictly of the pending 
suit by the United States against the bank and other defendants, 
hereinafter referred to as the bank; i. e., a compromise of the suit 
with collection by the United States of only a portion of the true 
amount involved and payment of such amount by the United States 
to Mrs. Newsome, but rather, there is proposed a settlement by the 
bank with Mrs. Evaline Newsome as rightful owner of the proceeds 
of the checks in question and which checks the bank cashed on 
forged endorsements, which settlement, including a release of the 
United States from all claim by Mrs. Newsome arising under or in 
connection with said checks, would render unnecessary any further 
prosecution of the suit against the said bank—the bank, as it were, 
having satisfied the demands of Mrs. Newsome under said checks. 

In the circumstances thus appearing there is suggested that the 
pending suit be dismissed at defendant’s costs on the basis of (1) a 
proper showing that the bank has satisfied the demands of Mrs. 
Newsome under the involved checks, a suitable statement by Mrs. 
Newsome to that effect to be delivered to the United States attorney 
for filing in the proceedings, and (2) that Mrs. Newsome has released 
the United States from any and all claims and demands arising under 
or in consequence of the subject checks—said release to be for filing 
in the administrative office concerned. 
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Upon receipt of evidence that the foregoing suggestion shall have 
been complied with, credit will be allowed in the accounts of the 
Treasurer of the United States for the amount of the checks 
involved. 


(A-56442) 
PATENTS OWNED BY FEDERAL EMPLOYEES 


Under the act of July 1, 1918, 40 Stat. 705, there must be denied the claim for 
use by the Tennessee Valley Authority of a patent owned by a person in the 
employ of the United States, in any branch of the service, when the 
patent was applied for, when the patent issued, when the patent device was 
employed, when the claim arose, and when the claim was made. 


Comptroller ere aes to the Chairman, Tennessee Valley Authority, 
November 20, 


There have a es the submission of June 29, 1934, and 
your letter of August 31, 1934, with enclosures, involving the claim 
of Adolph J. Ackerman in the sum of $14,000 as royalty for the use 
by the Government in connection with the Norris Dam project of the 
design of cableway towers covered by his patent, no. 1944054. 

While the Norris Dam project is being prosecuted on behalf of 
the Government by the Tennessee Valley Authority, under section 5 
(i) of the Tennessee Valley Authority Act of 1933, 48 Stat. 61, the 

assistance of those in other activities of the Government are made 
available in such connection and it appears the Bureau of Reclama- 
tion in the Department of the Interior prepared the Norris Dam 
plans here involved, specifying in such connection, use of cableway 
towers covered by Mr. Ackerman’s patent. The extent to which Mr. 
Ackerman was consulted in such connection does not appear, but the 
submission states he became an employee of the Tennessee Valley 
Authority, in an engineering capacity, on-November 5, 1933, the day 
following request for construction bids, and is still so employed. 
it appears the bid of the Virginia Bridge & Iron Co. was accompanied 
by letter of December 5, 1933, stating the bid included $14,000 to 
cover patent royalties on the cableway towers, and that the bid could 
be reduced by that amount if the Government would assume respon- 
sibility for such royalties. This bid appears to have been accepted 
by telegram of December 18, 1933, with statement such royalties 
should not be included in the contract price. Apparently, the device 
covered by the patent has been installed, and Mr. Ackerman submitted 
claim on June 12, 1934, for $14,000, the amount so eliminated from the 
accepted bid and which had been included to cover royalties. 

The patent in question was applied for by Mr. Ackerman on April 
10, 1933, and was granted January 16, 1934. 
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While not so reported in letters of June 29 or August 31, 1934, the 
public records show Adolph J. Ackerman as employed from March 
1, 1933, to September 7, 1933, by the Panama Canal. Thus it appears 
Mr. Ackerman was an employee of the Government when the patent 
was applied for. 

The act of July 1, 1918, 40 Stat. 705, provides: 

That whenever an invention described in and covered by a patent of the 
United States shall hereafter be used or manufactured by or for the United 
States without license of the owner thereof or lawtul right to use or manu- 
facture the same, such owner’s remedy shall be by suit against the United 
States in the Court of Claims for the recovery of his reasonable and entire 
compensation for such use and manufacture: Provided, however, That said Court 
of Claims shall not entertain a suit or award compensation under the provisions 
of this act where the claim for compensation is based on the use or manufacture 
by or for the United States of any article heretofore owned, leased, used by, or 
in the possession of the United States: Provided further, That in any such 
suit the United States may avail itself of any and all defenses, general or 
special, that might be pleaded by a defencant in un action for infringement, as 
set forth in title sixty of the Revised Statutes, or otherwise: And provided 
further, That the benefits of this act shall not inure to any patentee who, when 
he makes such Claim, is in the employment or service of the Government of the 
United States, or the assignee of any such patentee; nor shall this act apply to 
any device discovered or invented by such employee during the time of his 
employment or service. 


The purpose of this enactment is clear—to prohibit recovery from 
the Government by an employee as patentee or as assignee of a 
patentee, on a claim arising during such employment, or for use 
by the Government of a patented device discovered or invented dur- 
ing employment by the Government. 

While apparently it was known to the engineer officers of the 
Reclamation Service and the Tennessee Valley Authority that Mr. 
Ackerman had applied for patent and that he expected remuneration 
from some source in the event his device was employed and a patent 
should subsequently issue as applied for, the facts are that he was 
employed in the service of the Government of the United States 
when he applied for the patent, when the patent issued, when the 
patented device was employed, when his claim thereunder arose, 
and when his claim was made. 

Consequently, there is no legal basis for charging public moneys 
with the item of $14,000 or any parc thereof as royalty on the equip- 
ment furnished by the contractor in this case for use of the Tennessee 
Valley Authority, which is made by statute an instrumentality of 
the United States. You are advised accordingly. 
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(A-56547) 


UNITED STATES COMMISSIONERS—FEES—VIOLATIONS OF 
INTERNAL REVENUE LIQUOR LAWS 


When complaints filed with a United States Commissioner charging violatious 
of internal revenue liquor laws are sworn to by an “investigator” of 
the Alcohol Tax Unit, Bureau of Internal Revenue, who may be regarded 
as a “deputy collector of Internal Revenue or a revenue agent” rather 
than as a “ private citizen” within the meaning and intent of section 19 
of the act of May 28, 1896, 29 Stat. 184, as amended, by the act of March 
2, 1901, 31 Stat. 956, it is not necessary that the complaint be first ap- 
proved in writing by a United States District Attorney in order to entitle 
the commissioner to the statutory fees for the issuance of the warrant 
of arrest thereon. 


Comptroller General McCarl to the Secretary of the Treasury, November 20, 
1934: 


There has been received your letter of October 12, 1934, as follows: 


Operatives of the Alcohol] Tax Unit, Bureau of Internal Revenue, who have 
been appointed as investigators, are at present charged with the duty of appre- 
hending violators of the internal-revenue liquor laws and swearing out warrants 
of arrest. The performance of this duty is being delayed in many instances 
throughout the country as the result of a recent construction placed on the act 
of May 28, 1896. by your office, to the effect that warrants of arrest in internal- 
revenue cases cannot be issued upon sworn complaints of these investigators 
unless first approved in writing by the United States District Attorney. 

The act referred to permits the immediate issuance of warrants of arrest 
if the complaint is made by collectors, deputy collectors, of internal-revenue 
agents. These officers are no longer charged with the duty of swearing out 
warrants in liquor cases. That duty, by operation of law, has devolved upon 
investigators, who now stand in the place of the officers named in the statute. 

The attached memorandum submitted by Mr. Berkshire, chief attorney, 
Alcohol Tax Unit, fully explains the situation, and covers the applicable statutes, 
Fxecutive order, etc., on the subject. 

It will be highly appreciated if you would give consideration to this matter, 
as now presented; and, should you deem it proper, amend the ruling made in 
the case of United States Commissioner Lockhart, San Antonio, Texas, in order 
that much-needed relief may be afforded in the prompt enforcement of the 
internal-revenue liquor laws. 


In the memorandum, dated October 3, 1934, of the Chief Attorney, 
Aleohol Tax Unit, Bureau of Internal Revenue, to which you refer 
in the third paragraph of your said letter, it is stated: 


The ruling of the Comptroller General was the result of his construction 
of the act of May 28, 1896 (29 Stat. 184), as amended by the act of March 2, 1901 
(31 Stat. 956, title 18, U. S. C. 954). Said act, as amended, reads as follows: 

“Except as provided in section 591 of title 28, warrants of arrest for viola- 
tions of internal-revenue laws may be issued by United States commissioners 
upon the sworn complaint of a United States district Attorney, assistant U. S. 
district attorney, collector, or deputy collector of internal revenue or revenue 
agent or private citizen; but no such warrant of arrest shall be issued upon 
the sworn complaint of a private citizen unless first approved in writing by a 
United States district attorney.” 

It will be observed that under the letter of the statute, sworn complaints exe- 
cuted by a collector or deputy collector of internal revenue, or revenue agent. 
are not required to be approved in writing by a United States district attorney 
as a condition nrecedent to the issuence hy a United States commissioner of a 
warrant of arrest for violations of the internal-revenue laws. 

The duty of swearing out warrants for violations of the internal-revenue 
liquor laws has devolved, since the enactment of the legislation above quoted, 
upon investigators of the Alcohol Tax Unit. The refusal of United States 











DECISIONS OF THE COMPTROLLER GENERAL 399 


commissioners to issue warrants upon complaint of said investigators, in the 
absence of prior approval in writing of the complaint by the United States at- 
torney, is causing serious delays in the arrest of violators of the internal-reve- 
nue liquor laws, due to the fact that a United States district attorney is not 
always readily available to approve the complaint. Frequenly the United 
States district attorney’s headquarters is remote from the station of the 
United States commissioner before whom the investigator appears. The estab- 
lished rule is that where an investigator arrests a person caught in the act of 
violating the internal-revenue liquor laws, the prisoner must be taken before 
the nearest United States commissioner who is authorized generally to issue 
warrants of arrest and act as a committing magistrate. Attached excerpt from 
a letter written by the United States attorney at Little Rock, Ark., shows the 
serious nature of delays incident to the Comptroller’s adverse decision. 

While the word “investigator” does not appear in the statute cited, that 
official, under subsequent acts of Congress, Department reguintions, and Execu- 
tive orders, has been substituted for, and has taken the place of the deputy 
collector of internal revenue and the revenue agent in performing the duty of 
detecting and apprehending violators of the internal revenue liquor laws. It is 
also the duty of the investigator to appear as witness against the violator and 
to assist in his prosecution. This is his duty to the exclusion of the deputy 
collector and intcrnal-revenue agent, who formerly performed those functions. 

In tracing the present rights of the officer now designated as “ investigator”, 
Alcohol Tax Unit, Internal Revenue Bureau, to perform the functions of en- 
forcing the internal revenue liquor laws, previously conferred upon deputy 
collectors und internal-revenue agents, attention is invited to the following: 

The Act of March 8, 1927, 44 Stat., 1381, creating a Bureau of Prohibition in 
the Department of the Treasury, provided: 

“Sec. 4. (a) The rights, privileges, powers, and duties conferred or imposed 
upon the Commissioner of Internal Revenue and his assistants, agents, and 
inspectors, by uny law in respect of the taxation, importation, exportation, trans- 
portation, manufacture, production, compounding, sale, exchange, dispensing, 
giving away, possession, or use of beverages, intoxicating liquors, or narcotic 
drugs, or by the National Prohibition Act, as amended, or any other law relating 
to the enforcement of the eighteen amendment, are hereby transferred to, and 
conferred and imposed upon, the Secretary of the Treasury. 

“(b) The Secretary of the Treasury is authorized to confer or impose any of 
such rights, privileges, powers, and duties upon the Commissioner of Prohibi- 
tion, or any of the officers or employees of the Bureau of Prohibition, and to 
confer or impose upon the Commissioner of Internal Revenue, or any of the 
officers or employees of the Bureau of Internal Revenue, any of such richts, 
privilezes, powers, and duties which, in the opinion of the Secretary, may be 
necessary in connection with internal-revenue taxes. 

“Sec. 5. (a) The Secretary of the Treasury is authorized to transfer to the 
Bureau of Prohibitien such records, property (including office equipment), and 
personnel of the office of the Commissioner of Internal Revenue as may be 
necessary for the exercise by the Bureau of Prohibition of the functions vested 
in it. 

“(b) The Commissioner of Prohibition, with the approval of the Secretary 
of the Treasury, is authorized to appoint in the Bureau of Prohibition such 
employees in the field service as he may deem necessary, but all appointments 
of such employees shall be made subject to the provisions of the civil service 
laws, notwithstanding the provisions of section 38 of the National Prohibition 
Act, as amended. The term of oflice of any person who is transferred, under 
this section, to the Bureau of Prohibition, and who was not appointed subject 
to the provisions of the civil service laws, shall expire upon the expiration of 
six months from the effective date of this act.” 

In conformity with, and under authority conferred by, the above sections, 
the Secretary of the Treasury on April 1, 1927, issued an order (Treasury 
Decision No. 1) prescribing the duties and powers of officers and employees of 
the Bureau of Prohibition, including the field service thereof. Copy of said 
order (Treasury Decision No. 1) is attached hereto for convenient reference. 

Section IV thereof conferred upon the Commissioner of Prohibition all the 
powers, duties, etce., previously conferred upon the Commissioner of Internal 
Revenue by the National Prohibition Act, as amended, and all powers respect- 
ing internal revenue bonded warehouses, etc. The receipt and accounting for 
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moneys was reserved to Collectors of Internal Revenue. There was also con- 
ferred upon the Commissioner of Prohibition all powers and duties previously 
conferred upon the Commissioner of Internal Revenue “by any law” insofar 
as such powers and duties re ated to— 

(a) The production, custody, and supervision of distilled spirits, alcohol, 
wines, fermented liquors, cereal beverages, denatured aleohol, and other such 
liquors and liquids; 

(b) The establishment, construction, operation, custody, and supervision of 
distilleries, industrial alcohol plants, bonded warehouses, denaturing plants, 
wineries, bonded wine storerooms, breweries, rectifying houses, deulcoholizing 
plants, cereal beveraze plants, and other places at which such spirits, liquors, 
or liquids are produced or stored. 

(c) The determination, assertion, and compromise of liability for, and the 
institution and comprcmive of suits for the recovery of, internal-revenue taxes 
and penalties, but only in case a violation of law relating to the enforcement of 
the 18th Amendment is involved, except that all moneys shall be received and 
accounted for by the Collectors of Internal Revenuc, under the direction of the 
Comniissioner of luternal Revenue; 

(d) Inquiries and investigutious relating to the filing of returns for occupa- 
tional and commedity taxes and penalties in respect of intoxicating liquors, 
cereal beverages and denatured alcohol: 

(e) The seizure, for violation of the internal-revenue laws relating to intoxi- 
cating liquors, cereal beverages and denatured alcohol, of property, whether real 
or personal (except seizure under distraint warrant), and the custody, control, 
sale and disposition of property so seized; 

(f) The discharge of liens, under section 9°%2 of the Revenue Act of 1926. 

Section V of the order (Treasury Decision No. 1) provided: 

“There are hereby conferred »nd imposed upon the officers and employees of 
the Bureau of Prohibition, including agents, inspectors and other employees 
in the field service of the Bureau of Prohibition, all the rights, privileges, 
powers and duties conferred or imposed upon the assistants, agents and inspec- 
tors of the Commiss.oner of Internal Revenue and which ure transferred to 
and conferred and imposed upon the Secretary of the Treasury by subdivision 
(a) of section 4 of the above act of March 3, 1927. (1) by any low insofar as 
such rights, privileges, powers, und duties relate to any of the matters referred 
to in paragraph (2) of section IV of this order, or (2) by any law referred to in 
paragraph (1) of section IV of this order.” 

Sections VIII and IX conferred upon the Commissioner of Internal Revenue. 
and upon his assistants, agenis, and inspectors, respectively, all the powers 
and duties conferred (previously) upon them except the powers and duties 
conferred “upon any person” by sections IV, VI ond VII of the order hut 
not excepting powers, duties, etc., relating to “internal-revenue taxes” where 
no violation of the law relating to tie enforcement of the eighteenth amend- 
ment is involved. 

Following the establishment of the Bureau of Probibition in the Treasury 
Department, violations of the internal-revenue laws, insofar us they related 
to the traffic in liquor. were hand'ed by said Bureau and its fie'd force con- 
tinuously until July 1, 1930. On that date the name of the Bureau ws 
changed to the “ Burean of Industrial Alcohol” unter the vet of May 27, 
1930. 46 Stat., 427. which delegated to the Attorney General certain functions 
in the administration of the National Prohibition Act and create! a “ Bureau 
of Prohibition in the Department of Justice.” Said act. known as the “ Pro 
hibition Reorganization Act of 1930”, conferred certain powers upon the 
Attorney General to enforce the National Prohibition Act, and to investiente 
violation of the internal-revenne laws where a violation of, the National 
Prohibition Act was invo'ved. The delegation of those powers as enumerated in 
section TV (a) of the act left with the Bureau of Industrial Alcohol a') other 
functions which it had been performing when the “ Prohibition Reorganization 
Act” went into effect. to wit, on July 1, 1930. 

The authority of the Secretary of the Treasury to delegate by Treasury 
Decision No. 1 to the then Commissioner of Prohibition and his fleld avents., 
the rights, privileges, powers, and duties under the act of Mareh 2, 1°27, 
was challenged in the courts. The Secretary's authority to make such de'ega- 
tion has been reneatedly unbe'd. See De Milo Perfume Co. v. Campbell, 27 
Fed. 2nd, 568: United States vy. Dibella, 28 Fed, 2nd, 805: Wynne vy. Mellon, 
52 Fed. 2nd, 404; and Doran v. Kzier Co., 60 Fed, 2nd, 259. 
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Executive Order No. 6639, which became effective May 10, 1934, abolished 
the Bureau of Industrial Alcohol and the office of Commissioner of Industrial 
Alcohol, and transferred to the Commissioner of Internal Revenue and his 
assistants, agents, and inspectors the “ authority, r:ghts, privileges, powers, and 
duties conferred and imposed by law upon the Commissioner of Industrial 
Alcohol,” likewise the powers, duties, etc., conferred and imposed upon the 
Attorney General by the act of May 27, 1930, except certuin functions in con- 
nection with violations of the National Proh.bition Act occurring prior to the 
repeal of the Eighteenth Amendment, ete. Said order also transferred to the 
Bureau of Internal Revenue the officers and employees of the Bureau of In- 
dustrial Alcohol, and oflicers and employees of the Alcoholic Beverage Unit of 
the Division of Investigation, Department of Justice, except those of “the 
taxes and penalties section of said unit.” 

In addition to the powers and duties transferred to the Commissioner of 
Industrial Alcohol (then the Commissioner of Prohibition) by Treasury De- 
cision No. 1, as above set forth, and recommitted specifically to the Commis- 
sioner of Internal Revenue, his assistants, agents, and inspectors by Executive 
Order No. 6639, there were also, by that Executive order, transferred to the 
Commissioner of Internal Revenue, his assistants, agents, and inspectors, powers 
and duties which were vested in the Commissioner of Industrial Alcohol by 
the Appropriation Act of March 15, 1934. 

It will be noted that when this Appropriation Act was passed, Executive 
Order No. 6639 had been submitted to Congress, and had been pending there 
for 5 days. Consequently, when the Executive order became effective May 10, 
1934, the Comm ssioner of Internal Revenue, his assistants, agents, aud inspec- 
tors became vested with the additional authority to enforce the ucts enumer- 
ated in said Appropriation Act as follows: 

* * the National Prohibition Act as amended and supplemented 

8. C., Lo 27) and internal-revenue laws, pursuant to the act of March 3, 

927, U. , Supp. VI, title 5, secs. 281-28le), and the act of May 27, 1930 

10. 8. o day VI, title 27, secs. 103-108), and the provisions of the act of 

March 22, 1933 (48 Stat. 16), as amended and the ‘Liquor Taxing Act of 
1934’, approved January 11, 1934.” 

Under this last grant of power by the Congress, and its immediate transfer 
as stated, the Commissioner of Internal Revenue and his assistants, agents, 
and inspectors, were vested with authority to enforce the laws enumerated in 
the Act of March 15, 1934, including the act of May 28, 1816, regardless of 
whether such assistants, agents, and inspectors were denominated as collectors, 
deputy collectors, internal revenue agents, or as investigators, inspectors, etc. 

Upon the accomplishments of this final transfer of the enforcement of the 
internal revenue liquor laws along with the field forces charged with the duty 
of administering and enforcing said laws, there was established in the Bureau 
of Internal Revenue a unit known as the “Alcohol Tax Unit” to hundle this 
work, Under date of May 10, 1934, Treasury Decision 4432, signed by the 
Commissioner of Internal Revenue and approved by the Secretary of the 
Treasury, was promulgated. It established in the Bureau of Internal Revenue, 
the Alcohol Tax Unit and defined its jurisdiction. 

An examination of Treasury Decision 4482 (sec. 2), copy attached, shows that 
the Alcohol Tax Unit is charged with the administration of the internal 
revenue liquor laws practically in their entirety, saving to the collectors of 
internal revenue the receipt and accounting for moneys (which functions they 
had always retained), and the duty of making “ routine” inspections of places 
of business of retail dealers in liquors. 

Section 3 of Treasury Decision 4432 reads as follows: 

“3. There are conferred and imposed upon the Deputy Commissioner of In- 
ternal Revenue in charge of the Alcohol Tax Unit, and the assistants, inspec- 
tors, and agents under h's supervision, subject to the direction of the Commis- 
sioner of Internal Revenue and subject to such regulations as he may prescribe 
from time to time with the approval of the Secretary of the Treasury, all the 
rights, privileges, powers, and duties conferred and imposed upon the Secretary 
of the Treasury and/or the Commissioner of Internal Revenue under the pro- 
visions of the Executive order of March 10, 1934 (No. 6639), and of Section 
(a) of the Act approved March 8, 1927, entitled “An act to create a Bureau of 
Customs and a Bureau of Prohibition in the Department of the Treasury ", in 
so far as they relute to the duties to be performed by the Alcohol Tax Unit as 
enumerated in paragraph 2 hereof.” 
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, 


The “ assistants, inspectors, and agents” under the supervision of the Deputy 
Commissioner of the Alcohol Tax Unit include the “ investigator’ who now hus 
imposed upon him the duty of apprehending, arresting, and prosecuting violators 
of the internai revenue liquor laws. These duties in respect to said laws are 
the same as were performed by deputy collectors und internal reveuue agents 
at the time the act of May 28, 1896, was passed, and ut the time it was amended 
on March 2, 19U1. It will be seen that the duty of swearing out warrants for 
these particular violations was, by operation of law, taken from deputy col- 
lectors and internal revenue agents, and imposed upon other field officers 
specially charged with that duty, which field officers are now known as “ in- 
vestigators ” of the Alcohol Tax Unit, Bureau of Interna! Revenue. 

It appears, therefore, that the officer now designated as investigator is 
clothed with all the privileges, duties, and functions that a deputy collector or 
revenue agent formerly was clothed with in the matter of detecting and prose- 
cuting violators of the internal revenue liquor laws. 


It thus appears that pursuant to statutory authorization, Execu- 
tive orders, and authorized Treasury regulations the employees of the 
Alcohol Tax Unit of the Bureau of Internal Revenue who are desig- 
nated as * investigators ” now are clothed with all the powers, duties, 
and functions that the deputy collector of Internal Revenue formerly 
had in the matter of detecting and prosecuting violators of the in- 
ternal revenue liquor laws. Therefore, it appears that operatives of 
the Alcohol Tax Unit, Bureau of Internal Revenue, who have been 
appointed as “investigators”, are now charged with the duty of 
apprehending violators of the internal revenue liquor laws, having 
succeeded the deputy collectors of internal revenue as to such duty. 

Under the circumstances disclosed by the present record, it would 
seem to be clear that the statutory authority conferred upon United 
States commissioners by the act of May 28, 1896, c. 252, section 19, 29 
Stat. 184, as amended by the act of March 2, 1901, c. 614, 31 Stat. 
956 (title 18, United States Code, p. 594), to issue warrants of arrest 
for violations of internal revenue laws “ upon the sworn complaint of 
a * * * deputy collector of internal revenue, or revehue agent,” 
may now be construed, insofar as violators of the internal revenue 
liquor laws are concerned, to authorize the issuance of warrants of 
arrest upon the sworn complaint of an “investigator” of the said 
Alcohol Tax Unit. 

Accordingly, where complaints filed with a United States Com- 
missioner charging violation of the internal revenue liquor laws are 
sworn to by an “ investigator ” of the Alcohol Tax Unit, Bureau of 
Internal Revenue, it is not necessary that same first be approved in 
writing by a United States district attorney in order to entitle the 
Commissioner to the statutory fee allowable for the issuing of the 
warrants of arrest thereon. 

The decision of August 6, 1934, A—56547, case of P. A. Lockhart, 
United States Commissioner, western district of Texas, is hereby 
modified accordingly. 





DECISIONS OF THE COMPTROLLER GENERAL 


(A-58137) 
CONTRACTS—BIDS BY FEDERAL EMPLOYEES 


No bid should be considered or contracts entered into with an employee of the 
Government of the Virgin Islands, or of the United States—whether such 
employment be temporary or permanent—for the delivery of supplies and 
materials to the United States. 


Comptroller General McCarl to the Secretary of the Interior, November 20, 
1934: 


There has been received in response to my request of October 12, 
1934, your report of November 13, 1934, transmitting a letter of 
November 2, 1934, from the Governor of the Virgin Islands, con- 
cerning a protest of the West India Machinery & Supply Co., San 
Juan, P. R., against the rejection of its bid for the delivery of cer- 
tain tractors for use of the Government of the Virgin Islands and 
the homestead projects therein and protesting against the considera- 
tion of any bid submitted by Norman Skeoch for the delivery of 
tractors on the ground that he was an employee of the Government 
of the Virgin Islands. 

The report is to the effect that all the bids received for the delivery 
of a tractor for the use of a homestead project at St. Thomas and 
for a homestead project at St. Croix had been rejected because of 
the protests and because the time limit for acceptance had expired 
or would soon expire on most of them. Also, that new invitations 
for bids had been issued for these tractors. In view of these facts, 
this office is not required to take further action in the matter of the 
protest submitted by the West India Machinery & Supply Co. with 
respect to this feature of the matter. 

However, it seems necessary for future guidance to consider the 
protest with respect to the consideration of bid submitted by Norman 
Skeoch. The Governor of the Virgin Islands has reported in his 
letter of November 2, 1934, that Mr. Skeoch was employed from 
February 26, 1934, to May 2, 1934, as supervisor of field work, sugar 
cane project, at $5 a day payable from emergency relief funds; from 
July 1 to October 11 as supervisor of field work, tomato project; 
and from October 12, 1934, as supervisor of field work, tomato proj- 
ect, at $5 a day, chargeable to National Industrial Recovery funds; 
that the duration of this employment was temporary; and that such 
employment existed when the bids in this case were submitted. 

The act of March 4, 1909, 35 Stat. 1097, prohibited any officer or 
agent of any corporation, joint-stock company, or association, or any 
member or agent of any firm or person directly or indirectly inter- 
ested in the pecuniary profits or contracts from being employed or 
acting as an officer or agent of the United States for the transaction 
of business with such corporation, joint-stock company, association, 
or firm, with a provision that any person who should violate said 
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statute shall be fined not more than $2,000 and imprisoned not more 
than 2 years and section 3 of the act of August 10, 1917, 40 Stat. 276, 
provided : 


That no person acting either as a voluntary or paid agent or employee of 
the United States in any capacity, including an advisory capacity, shall 
solicit, induce, or attempt to induce any person or officer authorized to execute 
or to direct the execution of contracts on behalf of the United States to make 
any contract or give any order for the furnishing to the United States of 
work, labor, or services, or of materials, supplies, or other property of any 
kind or character, if such agent or employee has any pecuniary interest in 
such contract or order, or if he or any firm of which he is a member, or 
corporation, joint-stock company, or association of which he is an officer or 
stockholder, or in the pecuniary profits of which he is directly or indirectly 
interested, shall be a party thereto. Nor shall any agent or employee make, 
or permit any committee or other body of which he is a member to make, 
or participate in making, any recommendation concerning such contract or 
order to any council, board, or commission of the United States, or any 
member or subordinate thereof, without making to the best of his knowledge 
and belief a full and complete disclosure in writing to such council, board, 
commission, or subordinate of any and every pecuniary interest which he may 
have in such contract or order and of his interest in any firm, corporation, 
company, or association being a party thereto. Nor shall he participate in 
the awarding of such contract or giving such order. Any willful violation 
of any of the provisions of this section shall be punishable by a fine of not 
more than $10,000, or by imprisonment of not more than 5 years, or 
both * * * 


Aside from the terms of the acts of March 4, 1909, and August 
10, 1917, it has been repeatedly held that the United States should 
not, where the needs of the Government reasonably can be otherwise 
supplied, contract with its officers or employees for the reason that 
such contracts are against public policy and would afford grounds 
for complaint as to alleged favoritism, fraud, etc., in the conduct 
of the public business. Accordingly, you are advised that no bids 
should be considered or contracts entered into with any employee 
of the Government of the Virgin Islands or of the United States— 
whether such employee be temporary or permanent—for the delivery 
of supplies and materials. 


(A-58674) 


FEDERAL TRADE COMMISSION—TEMPORARY EMPLOYEES FOR 
DEMONSTRATION 


As section 2 of the act of September 26, 1914, 38 Stat. 718, requires, with cer- 
tain exceptions, that all employees of the Federal Trade Commission shall 
be appointed in accordance with civil service laws and regulations, the 
temporary employment of a person to have her hair dyed with an adver- 
tised solution and of an operator who applies the treatment, in order to 
determine whether the preparation is a dye or a tonic, must be in accord- 
ance with the civil-service regulations or with the consent of the Civil 
Service Commission. 


Comptroller General McCarl to the Chairman, Federal Trade Commission, 
November 21, 1934: 


There has been received your letter of November 8, 1934, as 
follows: 


The Commission desires to obtain certain evidence in a proceeding against 
« respondent under a complaint issued pursuant to the provisions of section 5 
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of the Federal Trade Commission Act to restrain unfair methods of competi- 
tion in the sale of an alleged hair tonic. 

The Commission is advised that the evidence is necessary to the successful 
prosecution of the proceeding, and the question presented is, whether or not 
the Commission is authorized to expend part of the funds appropriated for its 
general work to obtain such evidence, which is described and the need for 
which has arisen, as follows: 

The complaint charges that the respondent’s alleged hair tonic is a dye and 
acts as a dye. The respondent contends that its product is not a dye, and 
has introduced some evidence through chemists and physicians tending to 
show that its application may be the cause of stimulating natural body fune- 
tions connected with the growth of human hair, and that the resulting change 
in the color of the hair of the user of the product from gray to approximately 
its former color may have been produced by natural causes, and not from the 
product as a dye. 

The Commission is advised that it is necessary to have a controlled demon- 
stration of the use of the product. Government chemists who will testify as 
experts for the Commission believe that the facts developed by such a demon- 
stration will be sufficient on which to base their conclusion that the produet is 
a dye, and acts as such. 

For the purpose of the demonstration, a subject has been secured who is 
willing to have her hair treated with the product in question and to have 
her hair cut and delivered for analysis to a chemist connected with the Bureau 
of Chemistry and Soils of the Department of Agriculture. The subject and the 
operator who is to treat the subject’s hair with the product are neither of 
them in the employ of the Government. The subject, for the time used in the 
treatment of hair and for the hair which she furnishes for analysis, will require 
$25 as compensation and the operator for her services, including the purchase 
of two or three bottles of the product, will require approximately $25 as com- 
pensation, or a total expenditure on account of the demonstration of approx 
mately $50. 

I wish to explain that this is a matter of importance aside from this par- 
ticular case, as the Commission has many cases in which the vendors advertise 
that hair dyes restore the natural color, are not dyes, etc. This is the first 
instance in which it has been seriously contended by the vendor that the 
product is not a dye. If they maintain their contention, of course, the manu- 
facturers of similar products will make the same contention. 

The taking of testimony in the Commission’s proceeding referred to has 
been interrupted for the purpose of the proposed demonstration and your 
advice is urgently requested as to whether or not you can approve a voucher 
for the expenditure by the Commission of approximately the above amounts 
to the above persons, who are not in the employ of the Government, for their 
services as above set forth. 


The appropriation for the Federal Trade Commission, act of 
March 28, 1934, 48 Stat. 513, provides: 


For five Commissioners, and for all other authorized expenditures of the 
Federal Trade Commission in performing the duties imposed by law or in 
pursuance of law, including secretary to the Commission and other personal 
services, contract stenographic reporting services; supplies and equipment, law 
books, books of reference, periodicals, garage rentals, traveling expenses, in- 
cluding not to exceed $900 for expenses of attendance, when specifically author- 
ized by the Commission, at meetings concerned with the work of the Federal 
Trade Commission, for newspapers and press clippings not to exceed $400, 
foreign postage, and witness fees and mileage in accordance with section 9 
of the Federal Trade Commission Act; $1,708,780, of which $150,000 shall be 
immediately available. 

For all printing and binding for the Federal Trade Commission, $34,000. 

Total, Federal Trade Commission, $1,742,730. 


Section 2 of the act of September 26, 1914, 38 Stat. 718, establish- 
ing the Federal Trade Commission, provides: 
That each Commissioner shall receive a salary of $10,000 a year, payable In 


the same manner as the salaries of the judge of the eourts of the United. States. 
The Commission shall appoint a Secretary who shall receive a salary of $5,000 
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a year, payable in like manner, and it shall have authority to employ and fix the 
compensation of such attorneys, special experts, examiners, clerks, and other 
employees as it may from time to time find necessary for the proper perform- 
ance of its duties and as may be from time to time appropriated for by 
Congress. 

With the exception of the Secretary, a clerk to each Commissioner, the 
attorneys, and such special experts and examiners as the Commission may from 
time to time find necessary for the conduct of its work, all employees of the 
Commission shall be a part of the classified civil service, and shall enter the 
service under such rules and regulations as may be prescribed by the Commis- 
sion and by the Civil Service Commission. 


The services desired are in the nature of personal services and as 
they hardly could be classified as special expert services, such tem- 
porary employment must be procured in accordance with the civil- 
service rules and regulations or pursuant to authority from the Civil 
Service Commission. If so employed, the appropriation for the ex- 
penses of your Commission would appear available for their com- 
pensation. 5 Comp. Gen. 658; id. 889; A-42451, June 2, 1932. 










































(A-57619) 
CONTRACTS—PATENTS—EXPERIMENTAL AIRPLANES 





There may be included in the advertised specifications and made a part of the 
Government contract for manufacture of an experimental airplane, a pro- 
vision to the effect that in view of the experimental nature of the contract, 
the contractor will be required to perform it to the best of his ability as 
determined by the contracting officer. 

The interest of the public against excessive prices for similar airplanes pur- 
chased by the Government involving the use of patents developed by a con- 
tractor during the manufacture of an experimental plane, may not be 
protected by a stipulation in the contract for the manufacture of experi- 
mental planes that the United States shall acquire a fractional interest 
in all such patents, but such interest may be protected by including in the 
advertised specifications for the experimental airplane a stipulation that 
the United States shall have a nonexclusive license to manufacture or cause 
to be manufactured for its own use similar airplanes without the payment 
of a royalty on any patent developed as a result of the experiment. 


Comptroller General McCarl to the Secretary of Commerce, November 22, 
1934: 


There has been received your letter of November 12, 1934, as 
follows: 





There is enclosed herewith a proposed contract for an experimental airplane 
to be negotiated without competitive bidding in accordance with the decision 
contained in the Comptroller’s letter A57619 dated October 18, 1934. It is 
proposed to charge this contract to funds allotted to the Bureau of Air Com- 
merce by the Federal Emergency Administration of Public Works or in lieu 
thereof to the allotment made to the Bureau by the President. Specific au- 
thority for expenditures of this type has been requested from the President 
as instructed in the Comptroller’s letter of October 18, above referred to. 
Approval of the use of Federal Emergency Administration funds for this 
purchase is contained in the enclosed letters, 

Mr. Watterman, to whom it is proposed that the contract be given, has 
constructed and flown one tailless airplane and he submitted a bid on a tail- 
less airplane in our recent competition. His bid was rejected as it was evident 
the plane he proposed would not meet the specifications. However, it did 
appear to have certain advantages over present types and it is desired to 
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investigate their possibilities by the procurement of a modified airplane to 
meet the specifications made a part of the contract. 

Attention is called to paragraph 9 of the specifications requiring the con- 
tractor to assign to the Government 1/10 interest in all patents owned or 
acquired by him relating to the subject airplane. The development work 
carried on by the Bureau of Air Commerce has for its objective the stimulation 
of private flying partly as a means of creating employment and partly as a 
means of furthering national defense. It is not for the purpose of securing 
a better or cheaper product for Government use. It is therefore essential 
that the Government in its experimental contracts protect not only its future 
purchases of, but also the interests of the public in, the product developed with 
its assistance. It is believed that the provision referred to will accomplish this 
purpose. 

The contractor will be required to provide a performance bond in the amount 
of $5,000.00 on standard form no. 25 as amended and attached hereto. This 
performance bond is desired to protect the Government’s interests in the ma- 
terial supplied to the contractor and to insure that the contractor will make 
a diligent effort to meet all the terms of the contract. In view of the experi- 
mental nature of the work to be undertaken, it is not desired to make the con- 
tractor or the sureties liable for inability to produce an airplane completely 
fulfilling the requirements of the specifications. 

As it is believed that the patent provision is new in Government contracts 
and as this is the first contract proposed by the Department of Commerce under 
its new authority to carry on development work on airplanes and accessories, 
the Comptroller’s approval of this contract before it is submitted to the con- 
tractor is desired. An early decision is requested. 


The regulations promulgating the standard forms of contracts 
and standard form of performance bond specifically prohibit the ad- 
ministrative departments and establishments of the Government from 
making any changes therein without certain prior approval, and in 
the absence of such prior approval there may not be made the sug- 
gested changes in the Standard Government Form of Performance 
Bond by insertion of the phrase “to the best of his ability ” as pro- 
posed in the bond obligation. The same result may be accomplished 
by the inclusion of a provision in the advertised specifications, made 
a part of the contract, to the effect that in view of the experimental 
nature of the contract the contractor will be required to perform it 
to the best of his ability as determined by the contracting officer. 
See article 12 of the standard form of contract for supplies proposed 
to be used in this case and Penn Bridge Company v. United States, 
59 Ct. Cls. 892. 

The patent provision in paragraph 8 of the specifications should 
be amended to conform substantially with the patent stipulation 
quoted in my recent decision of October 29, 1934, A-57194, 14 Comp. 
Gen. 340. 

Paragraph 9 of the proposed specifications to which you have 
invited attention is as follows: 


9. The contractor shall and hereby agrees to assign to the Government an 
undivided one-tenth (1/10) interest in and to any patents he may now own 
or hereafter acquire covering any device, article, appliance, or design used 
in the subject airplane or employed in the construction thereof, 


Apparently, it is the intended purpose of this stipulation to at- 
tempt in some degree to protect the public against excessive prices 
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for similar airplanes should the experimental one prove to be a 








success and should there develop a commercial demand therefor, of 
but it is not understood how any such protection could be made oe 
effective by the United States acquiring one-tenth interest in all the 
patents owned or acquired by the contractor relating to the subject a 
airplane, and especially in the absence of assurances that this con- : 
tractor or his assignees of the patents would continue in the busi- a 
ness of manufacturing airplanes. However, aside from this feature is 
of the matter, appropriations are made for the purpose of supplying = 
the needs of the United States, and there is no provision in the cer 
appropriations proposed to be charged in this case which would = 
authorize the Department of Commerce to acquire a one-tenth or é 
other fractional interest in all patents owned or developed by the A 
contractor relating to the subject airplane to hold in trust for the : 
benefit of the consuming public. The appropriations do not con- = 
template that the United States shall become a partner with private re; 
individuals in the ownership of patents. The United States may — 
provide in a contract that it shall have a nonexclusive license to AC 
manufacture or cause to be manufactured for its own use similar th 
airplanes without the payment of royalty on any patents which we 
may be developed as the result of the experiment, and, in fact, the z. 
advertised specifications should contain such a stipulation for the th 
protection of the Government in event it should be determined as a 

result of the experiment that the airplane of such design is a feasible 0! 
and practicable one for public use. 

Other than the foregoing there appear no legal objections to the eI 
proposed contract and performance bond for the purchase of an a 
experimental tailless airplane. You are advised accordingly. 

tl 

(A-58599) . 

EXCHANGE—LOSSES—TEMPORARY ALIEN EMPLOYEES a 

Persons employed in a foreign country for a particular or temporary service a 

at an agreed compensation, presumably fixed in accordance with the pre- ci 
vailing local rates, are not entitled to any payments as currency apprecia- 

tion losses in addition to their agreed compensation as no presumption Pp 

of loss arises under such circumstances. a 

Comptroller General McCarl to the Administrator of Veterans’ Affairs, P 

November 22, 1934: s 

There has been received your letter of November 2, 1934, as a 
follows: k 

I have the honor to again refer to the question of the payment for reports of c 







investigations obtained through the Department of State in cases of beneficiaries 
of this Administration residing in foreign countries. 
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In your decision (A-51258; A-51915) dated April 6, 1934, on the question 
of the 15 percent compensation reduction under the provisions of the economy 
legislation, you noted that the physicians who are procured through the foreign 
service are not regularly designated or employed by this Administration as is 
the case generally in this country but that the selection is left to the foreign- 
service officers and the fees are not necessarily confined to the schedule of fees 
prescribed for examinations and treatmentin this country. The decision states: 

“Under the circumstances the service may be considered as engaged for the 
particular case at an agreed fee not fixed under any law, regulation, or order 
in effect prior to March 20, 1933, and the compensation for service so rendered 
is not subject to the percentage reduction under the act of said date. Instruc- 
tions have been issued for the allowance of credit in the accounts of foreign- 
service officers for amounts heretofore disallowed as representing the per- 
centage reduction in the compensation of private physicians for making medi- 
cal examinations or rendering services to beneficiaries of the Veterans’ Admin- 
istration.” 

The same circumstances as to employment also applied to investigators and 
your decision, above quoted, has been applied by this Administration and the 
Department of State to fees for their services. 

Instructions have now been requested by Mr. Victor M. Lenzer, special dis- 
bursing agent in the District Accounting and Disbursing Office of the American 
Consulate General in Paris, France, as to whether investigators who are not 
regular employees of the Government are entitled to currency appreciation 
losses on Treasury checks issued by him in payment of their compensation 
and/or per diem while engaged on investigation work for the Veterans’ 
Administration. 

Section 1 of Executive Order No. 6657—A, promulgated March 27, 1934, for 
the purpose of carrying into effect Public, No. 129, 73d Congress, defines the 
words in the act “ while in service in foreign countries ” so as to mean (a) while 
employed in or on assignment or detail to a post of duty in a foreign country. 
Your advice is requested as to whether this definition is broad enough to include 
the services of investigators under the circumstances above outlined. 


Paragraph 2 of Executive Order No. 6657—A declares the purpose 
of that order as follows: 


The purpose of these regulations is to provide for reimbursement to officers, 
enlisted men, and employees of the United States (hereinafter referred to as 
employees), for losses sustained from appreciation of foreign currencies in their 
relation to the American dollar, as authorized under the aforesaid act. 


When no actual loss has been sustained and the conditions are such 
that no presumption of loss arises, the statute and the Executive 
order are not for application. It would appear from your submis- 
sion that the investigators were engaged in the foreign country for 
a particular or temporary service and at an agreed compensation, 
and presumably in fixing the compensation there were taken into 
consideration the prevailing local rates for such services, the com- 
pensation not being based upon classification or other fixed rates 
applicable in the United States. Under such circumstances when 
paid the agreed compensation for such temporary service, no pre- 
sumption of loss due to the appreciation of the foreign currency 
arises and, accordingly, such investigators are not entitled to any 


payments as currency appreciation losses in addition to their agreed 
compensation. 
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(A-58621) 


TRANSPORTATION OF BAGGAGE—DECEASED ENLISTED MEN OF 
THE NAVY AND MARINE CORPS 


There is no authority of law for shipment at Government expense of baggage 
or effects of former enlisted men of the Navy or Marine Corps who are 
patients in naval hospitals at date of death in excess of the amount carried 
free by carriers with the body. 


Comptroller General McCarl to the Secretary of the Navy, November 22, 
1934: 


Your attention is called to what appears to be a misapprehension on 
the part of certain naval officials as to the meaning of the regula- 
tions relative to shipment of the effects of former enlisted men of the 
Navy and Marine Corps who are discharged while in naval hospitals, 
remain there for further treatment and then death occurs. 

Claim of the Railway Express Agency, Inc., approved by the Pay- 
master General for $226.68 for transportation of the remains of Wil- 
frid Joseph Demsule, supernumerary, ex-corporal, United States Ma- 
rine Corps, from Vallejo, Calif., to Salem, Mass., on Government bill 
of lading no. 944660, June 14, 1934, includes a charge of $25.18 for 
excess weight of 190 pounds of personal baggage or effects of the 
deceased. The deceased was discharged March 5, 1934, while a patient 
in the Naval Hospital, Mare Island, Calif., and was retained in the 
hospital for further treatment. The commanding officer of the Naval 
Hospital, Mare Island, Calif., in reply to request as to authority for 
the shipment of this excess weight of effects, stated that paragraph 
2943 (c), Manual of the Medical Department, United States Navy, 
1927, was construed as authority for making the shipment. Said 
paragraph, which relates to methods of transportation of remains of 
deceased personnel, provides: 

(c) On express shipments, when weight does not exceed 500 pounds, corpse 
transportation will be double the regular standard one-way, first-class pas- 
senger fare, but never less than $3.30 for any distance ; when the weight exceeds 
500 pounds charge will be made, in addition to the above, for excess weight at 
first-class express rate. The above rates include, without additional charge, 
the transportation of personal effects not to exceed 150 pounds, when forwarded 


on the same receipt. Effects in excess of 150 pounds will be charged for at the 
regular first-class express rate. 


Authority for the transportation of the remains of deceased en- 
listed men of the Navy and Marine Corps for the fiscal year ending 
June 30, 1934, is provided under the appropriation, “ Care of the 
Dead,” act of March 3, 1933, 47 Stat. 1534. 


* * * for funeral expenses and interment or transportation to their homes 


or to designated cemeteries of the remains of * * * former enlisted men 
who are discharged while in naval hospitals and are inmates of said hospitals 
on the date of their death; * * 

The appropriation, é General Expenses, Marine Corps,” in the 


same act, page 1539, provides funds for— 


* * * funeral expenses of officers and enlisted men and accepted applicants 
for enlistment and retired officers on active duty including the transportation 
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of their bodies, arms, and wearing apparel from the place of demise to the 
homes of the deceased in the United States; * * *. 


The funds so provided are for officers and enlisted men who die in 
active service and the regulations relative thereto, paragraphs (3) 
and (4) of article 16-270, Marine Corps Manual, are as follows: 

(3) Enlisted men dying in service: The effects of enlisted men below the 
grade of sergeant who die in active service will be transported in the most 
economical manner at Government expense from * * *, The term “ effects” 
as used in this paragraph will include household goods and other personal prop- 
erty, exclusive of automobiles. * * * 

(4) Effects of deceased officers and enlisted men within the allowance 
transported free as baggage will, where practicable, accompany the remains, 


and effects in excess of the free allowance will be forwarded separately in the 
most economical manner. * * * 


There appears to be no authority of law for the shipment of the 
baggage or effects of former enlisted men of the Navy or Marine 
Corps who are patients in naval hospitals at date of death, and, there- 
fore, no authority for construing the above-quoted regulations as 
authority to ship the effects of such men. 

It is suggested that the regulations be clarified to show that in no 
case baggage in excess of that carried free by carriers be shipped with 
the body of deceased former enlisted men of the Navy and Marine 
Corps discharged in the naval hospitals and continued therein to date 
of death. 


(A-58284) 
RETIRED PAY—ARREARS—EVIDENCE—PRESUMPTION OF DEATH 


Pay due a retired officer of the Navy at the time of his disappearance may be 
paid to an administrator of his estate appointed after a judicial decree 
of death, based upon evidence of unexplained absence for a period of 
7 years. 

In the absence of satisfactory evidence as to the time of death, appropriated 
funds may not be charged with pay of a retired officer of the Navy for 
any period subsequent to the time of his unexplained disappearance after 
which there is no evidence of his having been alive. 

In case of presumption of death, the burden of proof as to the time of death 
is upon the person asserting that it took place at a particular time. There 
is no presumption of law as to time of death which is a fact to be estab- 
lished by competent evidence. 


Decision by Comptroller General McCarl, November 23, 1934: 

The Central Hanover Bank & Trust Co. of New York, as one of 
the administrators of the estate of Fidelio S. Carter, lieutenant com- 
mander, United States Navy, retired, declared to be legally dead 
by decree of the Surrogate’s Court of the County of New York, 
which was based upon presumptive evidence, has filed claim for 
$25,200, representing the amount of retired pay alleged to be due 
deceased from December 31, 1926, until the date of his death. 

During December 1926 and January 1927, Fidelio S. Carter was 
a lieutenant commander, United States Navy, retired, and entitled 
to receive retired pay at the rate of $328.12 per month. He received 
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such pay to and including December 31, 1926. On February 7, 1927, 
he disappeared and nothing, has been heard of him since that time. 
On the 19th day of May 1934, by decree of the Surrogate’s Court 
of New York County, New York, he was declared to be legally dead 
as of the 7th day of February 1934, the end of a 7-year period of 
unexplained absence. 

The claim of the administrator for accumulated retired pay from 
February 7, 1927, for the 7 succeeding years is based upon the pre- 
sumption that life continues until the contrary is shown or until 7 
years after unexplained disappearance. 

It is disclosed by the Navy Register that Lt. Comdr. Fidelio S. 
Carter was born June 26, 1853; that he entered the service on Sep- 
tember 30, 1870; was commissioned in the rank of lieutenant com- 
mander as of March 3, 1899, and was retired for disability with such 
rank on June 30, 1904, pursuant to provisions of section 1453, Re- 
vised Statutes. 

Upon retirement, the law authorized payment to him of retired 
pay until his status as a retired officer was terminated. It appears 
that he was last seen alive on February 7, 1927, and there is no evi- 
dence of his actually having been alive after that time. For the 
purpose of establishing a claim against the United States, the burden 
of proof is upon the claimant. In the absence of satisfactory evi- 
dence establishing that Lieutenant Commander Carter actually lived 
subsequently to February 7, 1927, there is no basis for charging ap- 
propriated funds with retired pay after that date. 

A judicial decree of death is to be distinguished from actual 
death. The established date of actual death may be accepted as 
conclusive evidence that decedent was alive from date of birth to 
date of death. A judicial decree of death at and after a fixed time 
based upon presumptive evidence is not conclusive on an alleged 
decedent who was in fact alive. See Scott v. McNeal, 154 U. S. 34. 
Such a decree is no evidence that such person lived for exactly 
7 years, or for any time after his disappearance. On the contrary, 
logical deduction from such evidence leads to the conclusion that 
life ended at or immediately after unexplained disappearance under 
ordinary circumstances. 

Whether presumption of death from 7 years’ absence raises a pre- 
sumption as to the time of the death is a question on which the courts 
have not always agreed. The English rule was that there was no 
presumption as to time of death which was to be determined from the 
facts and circumstances of each particular case. While there are 
some decisions to the contrary, that is the general rule in this coun- 
try. See 17 Corpus Juris, 1174. The time of death in such cases 
must be established by competent evidence satisfactory to the court 
or jury trying the case, and the burden of proof is upon the party 
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asserting a claim of death at any particular time. See cases cited 
in note 3, 17 C. J. 1174. This is the established rule in the United 
States. See Davie v. Briggs, 97 U. S. 628, and authorities therein 
cited. 

The general rule of law established and settled by numerous de- 
cisions of the courts of England and America, and especially the 
decisions of the Supreme Court, cited, is the rule of this office; the 
United States is not bound by a decree of the Surrogate’s Court 
entered on the basis of presumptive evidence, or as a presumption of 
law, in an ex parte proceeding, or action to which the United States 
is not a party. 

The fact that Lieutenant Commander Carter was a man of ad- 
vanced years, being over 73 years of age at the time of his disap- 
pearance; that he had been retired from active service on account 
of disability incident to service in 1904, and has not been heard of 
for more than 7 years; and that there is no apparent reason other 
than death, for his failure to communicate with relatives and asso- 
ciates, and has made no claim for retired pay to which he would 
know he was entitled if alive and rational, in the absence of other 
proof to the contrary, is such prima facie evidence of his death as 
would create a presumption of death, and the decree of the Sur- 
rogate’s Court declaring him to be legally dead, and appointing ad- 
ministrators of his estate will not be questioned. 

Accordingly, settlement will be stated in favor of the administra- 
tor for retired pay due him on February 7, 1927, the last date on 
which the alleged decedent was known to have been alive. No evi- 
dence of continuance of life subsequent to that time having been 
submitted, the claim for retired pay for any period after February 
7, 1927, must be and is denied. 







(A-58461) 


RENT OF TYPEWRITERS—RECORDER OF DEEDS, DISTRICT OF 
COLUMBIA 












The appropriation for the Recorder of Deeds, District of Columbia, is available 
for rent of necessar, cypewriters for use in recopying of land records of 
the District of Columbia authorized by the appropriation, provided the rate 
of rental on an annual basis, the period for which the appropriation is 
available, does not exceed the second-hand value of the typewriters rented. 


Comptroller General McCarl to the Recorder of Deeds of the District of 
Columbia, November 23, 1934: 


Consideration has been given to your letter of October 26, 1934, 
as follows: 






There is being conducted in this office a project under the Emergency Works 
Administration which consists of recopying the old land records of the District 


414 DECISIONS OF THE COMPTROLLER GENERAL 


-of Columbia. These old land records date from 1792 and are rapidly deteriorat- 
ing, and, unless they are recopied immediately, they will constitute a total loss 
‘to the District of Columbia. 

The Emergency Relief Administration has assigned employees to the office 
for this work, but we find that we do not have a sufficient number of type- 
writers to carry the work forward as rapidly as the occasion demands. Your 
decision is, therefore, requested as to whether or not the Recorder of Deeds has 
authority to rent twelve typewriters, twelve tables, and twelve chairs to be 
used in this connection; the cost to be charged aguinst our appropriation for 
miscellaneous and contingent expenses. 

The item “typewriters * * * and repairs thereof” in the ap- 
propriation for miscellaneous and contingent expenses, Recorder of 
Deeds, in the Appropriation Act of June 4, 1934, 48 Stat. 850, is 
ordinarily regarded as available only for the purchase and repair of 
typewriters, the purchase being subject to the terms and conditions 
of the act of March 15, 1934, 48 Stat. 438. However, as the appro- 
priation act for the Recorder of Deeds provides additional funds 
specifically for payment of personal services employed in recopying 
old land records of the District of Columbia, involving temporary 
work only, it apparently was contemplated that the necessary type- 
writers for such temporary use would be procured under existing 
appropriations. Therefore, if the necessary typewriters for the work 
in question may not be secured through loans from the Procurement 
Division, Supply Branch, Treasury Department, or otherwise from 
Federal or District of Columbia establishments, with or without re- 
imbursement of appropriation, the appropriation for miscellaneous 
and contingent expenses may be regarded as available for rent of 
typewriters, provided the rate of rental on an annual basis, the period 
for which appropriation is available, does not exceed the second- 
hand value of the typewriters rented. 13 Comp. Gen. 458. 

The question presented is answered accordingly. 


(A-57622) 
TRAVEL EXPENSES—GENERAL ORDERS—CUSTOMS SERVICE 


Blanket or general authority orders permitting employees to travel at will, un- 
limited as to time or assignment to particular duties, are not in compliance 
with paragraph 6, Standardized Government Travel Regulations, requiring 
that the travel to be performed be specified as definitely as circumstances 
will permit. 

General travel authorizations stating no time limit may not be recognized as 
extending beyond the fiscal year in which such orders are issued. 


Comptroller General McCarl to the Secretary of the Treasury, November 24, 
1934: 


In the audit of the November 1933 accounts of Harry L. Sexton, 
collector of customs, San Antonio, Tex., exceptions were taken to 
payments made by him on vouchers nos, 1007, 1037, and 1038 to Ed 
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Cotulla, assistant collector of customs, D. S. Conner, customs agent, 
and H. S. Creighton, supervising customs agent, respectively, cover- 
ing travel expenses and per diem in lieu of subsistence, for the reason 
that the general travel orders cited as authority for the different 
travel performed did not state a time limit and were not issued 
during the fiscal year current at the time of the travel. 

The travel order dated May 1, 1933, attached to voucher 1007, 
covering expenses incurred on October 18 and 19, 1933, authorized 
the assistant collector of customs to incur necessary travel expenses 
at the rate of $5 in lieu of subsistence when on official business from 
headquarters port to various ports and stations in district no. 23, 
and also while attending United States Federal Court at various 
places in the district. No travel orders were submitted with vouchers 
1037 and 1038 as required by paragraph 83 (b), Standardized Gov- 
ernment Travel Regulations, and except for letters dated October 23, 
1929, and September 30, 1926, authorizing the submission of expense 
accounts of the customs agents in question on a per diem basis, no 
reference to the authority for such travel is shown. In replies to the 
exceptions, it was stated with reference to the exception on voucher 
1007, that the travel order was issued by the collector of customs 
under article 1208 of the Customs Regulations, 1931, which 
provides— 


Authority for officers to travel outside the collection district in which ap- 
pointed and to incur expenses incident thereto must be secured from the Bureau 
of Customs in advance, except in cases of imperative emergency. Travel within 
a collection district may be performed and expense incurred in connection there- 
with under the direction of collectors of customs. 


As to the other vouchers, it was stated in the replies dated August 
21, 1934, that the travel was performed under authority contained 
in Treasury Decision 48256, dated March 14, 1929 (55 T. D. 430), 
which provides: 

Authority is hereby granted to all employees of the division of special agents 
to perform such travel within their respective special agency districts and in the 


Provinces of the Dominion of Canada contiguous to their districts, as may be 
necessary in connection with the performance of their official duties. 


The Subsistence Expense Act of 1926, approved June 3, 1926 (44 
Stat. 688), as amended by the act of June 30, 1932 (47 Stat. 405), 
authorizes the payment of a per-diem allowance in lieu of actual 
expenses of subsistence and all fees, etc., “ while traveling on official 
business and away from their designated posts of duty.” It becomes 
necessary, therefore, for the accounting officers to require in support 
of vouchers for travel expenses, evidence that the expenses were 
actually and necessarily incurred on official travel. Blanket travel 
orders permitting employees to travel wholly at will anywhere in the 
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United States have been held too broad to enable the accounting 
officers to credit expenses incurred thereunder, as it may be difficult, 
if not impossible, to determine in some cases whether the particular 
expenses were due to official necessity or to personal preference or 
desire of the individual. As a general rule, therefore, travel orders 
should be limited as to itinerary to be followed and state the nature 
of the duty to be performed. It is recognized that such a procedure 
is not practicable in all cases, particularly in the case of supervisory 
officers operating from field headquarters, but the regulations, para- 
graph 6, Standardized Government Travel Regulations, require that 
travel to be performed be specified as definitely as circumstances will 
permit, and it may not be considered that general travel authoriza- 
tions unlimited as to time and to extend an indefinite time in the 
future are a compliance with such requirement. To make such travel 
‘authorizations as definite as circumstances will permit, they should be 
renewed at least as frequently as there is any change in status affect- 
ing the travel required of the employee, and certainly not less often 
than each fiscal year. Where such general authorizations do not state 
any time limit, they may not be recognized as extending beyond the 
fiscal year, particularly as appropriations generally are not available 
for longer periods when such authorizations are issued (5 Comp. 
Gen. 255). 

In the present case, it appears that at least two of the employees 
were supervisory officers and it may be impracticable to issue spe- 
cific orders as to itinerary, duties, time, etc., but in such cases, the 
general authority to perform travel on official business may not be 
recognized as extending beyond the fiscal year. Credit for the 
amounts in question will be allowed in the accounts of the collector 
of customs, but the matter is brought to your attention so that the 
proper administrative action may be taken to discontinue the prac- 
tice of issuing general travel authorizations without limit as to 
time, etc. In the future vouchers claiming reimbursement of travel 
expenses or per diem in lieu of subsistence will be required to be 
supported by specific travel orders which will enable this office to 
determine the official necessity for the expenses so incurred. 
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(A-58617) 
TRANSPORTATION—HOUSEHOLD GOODS—EXCESS 


An officer of the Army is entitled to have his authorized change of station al- 
lowance of household goods shipped from places other than his old station 
to his new station, by motor van and freight at a cost not exceeding that of 
a like weight by ordinary freight from the old to the new station, under 
rules stated in 10 Comp. Gen. 58, and 14 Comp. Gen, 65. 

A constructive credit for packing and crating under paragraph 18 Army Regu- 
lations 30-960, June 12, 1931, may be made in connection with motor-van 
shipment only for the purpose of ascertaining the most economical method 
for transportation. 

An officer promoted during August 1933 is not entitled to the increased change 
of station weight allowance prescribed for the higher rank because of the 
provisions of section 201 of the Economy Act. 


Comptroller General McCarl to Maj. E. C. Morton, United States Army, 
November 24, 1934: 


There has been received your letter of October 29, 1934, requesting 
decision as follows: 


Decision is requested as to what amount, if any, should be collected from 
Colonel Noble J. Wiley, Inf., in connection with payment to the carriers for 
the services performed, under the provisions of paragraph 24, Army Regula- 
tions 30-960. 

Three shipments of the personal effects of the officers are involved, as 
follows: 

B/L WQ 541720, Dec. 28, 1933, from Montgomery, Ala., to Bay Ridge, N. Y., 
consisting of 1,122 lbs. of other baggage. Transportation charges in connec- 
tion with this B/L were paid in voucher #8422, April 1934, money accounts 
of W. O. Rawls, Maj., F. D. 

B/L WQ 702788, Nov. 29, 1933, from New Cumberland, Pa., to Bay Ridge 
N. Y., consisting of 3,525 Ibs. professional books and 200 lbs. other baggage, 
transportation charges having been paid in voucher #17672, Feb. 1934 money 
accounts of W. O. Rawls, Maj., F. D. 

Motor van shipment, from Ft. McPherson, Ga., to New York, consisting of 
200 lbs. of professional books and 6,600 lbs. of other baggage, transportation 
charges thereon having been paid in voucher #3040, Oct. 1933 money accounts 
of E. F. Ely, Maj., F. D. 

Decision is requested in view of the fact that a doubt exists as to whether 
credit should be allowed the officer for packing and crating upon only the 
weight of the goods actually shipped by van or upon the entire weight shipped, 
in order to determine what it would have cost the Government to transport the 
authorized weight allowance in one lot in the most economical manner from 
the officer’s last permanent station, Jacksonville, Fla., to his new station. 


Colonel Wiley was, by paragraph 3, Special Orders No. 221, War 
Department, dated September 22, 1933, relieved from his temporary 
assignment to duty in connection with the Civilian Conservation 
Corps at Fort McPherson, Ga., effective on or about October 1, 1933, 
and further relieved from his permanent duty assignment as instruc- 
tor, infantry, Florida National Guard, and directed to proceed to 
Fort Hamilton, New York, and report to the commanding officer for 
duty. The personal effects of the officer were turned over to the 
Quartermaster Department for shipment from three different places 
to his new station. The first shipment, consisting of 6,600 pounds of 
household goods and 200 pounds of professional books, were trans- 
ported on or about October 9, 1933, by motor van from Fort Mc- 
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Pherson, Atlanta, Ga., to Fort Hamilton, New York, at a cost of 
$180. The second shipment, consisting of 2,100 pounds of household 
goods and 3,525 pounds of professional books, moved on Government 
bill of lading No. WQ-702788, dated November 29, 1933, from New 
Cumberland, Pennsylvania, to Bay Ridge (Fort Hamilton) New 
York, at the rate of 72 cents per hundredweight, or at a cost of 
$40.50. The third shipment, consisting of 1,122 pounds of household 
goods, was shipped from Maxwell Field, Montgomery, Ala., on Gov- 
ernment bill of lading No. WQ-541720, dated December 28, 1933, at 
$1.98 per hundredweight, a cost of $22.22. 

The first lot was shipped by motor van, and under the provisions 
of paragraph 18, Army Regulations 30-960, June 12, 1931, the only 
element involving a credit for packing and crating, is for the pur- 
pose of ascertaining the most economical method of transportation. 
Furthermore, this shipment having been made from Fort McPher- 
son, under the provisions of paragraph 10 (6), Army Regulations 30- 
960, June 12, 1931, transportation at Government expense may not 
exceed the cost of shipment on a like weight by ordinary freight. 
The L. C. L. rate to Fort Hamilton is $1.83 per hundredweight, and 
the carload rate between the same points is $1.28 per hundredweight. 
The cost of this shipment by motor van from Fort McPherson does 
not exceed the cost of a like weight by ordinary freight from Jack- 
sonville, to the new station, and there is no excess for collection on 
this shipment. 

The second lot was shipped from New Cumberland to the new sta- 
tion. For the purpose of determining whether this shipment was 
within the authorized allowance or whether there is any excess cost 
of its shipment, under the rules stated in 10 Comp. Gen. 58, and 
14 Comp. Gen. 65, the constructive gross weight of the 6,600 
pounds shipped by motor van is determined by increasing such 
weight by 25 percent as provided in paragraph 18 (d), Army Regula- 
tions 30-960, making such gross weight 8,250 pounds. The officer 
was promoted to colonel, August 22, 1933, date of acceptance not 
shown, but because of the provisions of section 201 of the Economy 
Act, 47 Stat. 403, he continued to be entitled to the pay and allow- 
ances of a lieutenant colonel, and his authorized change of station 
baggage allowance was not increased from 9,500 pounds to 11,000 
pounds by reason of such promotion, and his authorized weight 
allowance on the effective date of the permanent change of station 
was 9,500 pounds. Of this shipment 1,250 pounds (9,500—8,250) of 
household goods and his professional books, were authorized to be 
shipped at Government expense, and the cost of transportation for 
the 850 pounds in excess thereof is required to be borne by the officer, 
being at 72 cents per hundredweight, $6.12. 
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The third shipment of 1,122 pounds of household goods was in ex- 
cess of the authorized change of station allowance and the cost 
thereof, $22.22, is required to be borne entirely by the officer. 

There is for collection from the officer $28.34 for excess cost of 
transportation of his personal effects on permanent change of sta- 
tion from Jacksonville, Fla., to Fort Hamilton, New York. 


(A-56659) 
COMPENSATION—40-HOUR WEEK—MINIMUM WAGE 


Section 23 of the act of March 28, 1934, 48 Stat. 522, establishing the 40-hour 
week, fixes the wage schedules in effect June 1, 1932, for those classes of 
positions within the act then in existence, as the minimum under which a 
wage board may not go in adjusting wages on a 40-hour week basis. 

A wage board would not be limited by section 23 of the act of March 28, 1934, 
48 Stat. 522, in fixing the wage rates or schedule of rates for an entirely 
new class of position subject to the 40-hour week, created since June 1, 1932, 
for which there existed on that date no wage rate or schedule of wage rates, 
although the salary rate or schedule of rates for the new position should 
bear the proper relationship to other classes of positions paid on a 40-hour 
week basis. 


Comptroller General McCarl to the Secretary of War, November 26, 1934: 
There has been received your letter of October 29, 1934, as follows: 


1. With reference to your letter of September 10, 1934 (A-56659), pertaining 
to the application of section 23, act of March 28, 1934, to certain employees of 
the Chemical Warfare Service at Edgewood Arsenal, vour attention is invited 
to the fact that the last wage survey at that arsenal, upon which the wage 
schedule in effect June 1, 1982—and still in effect—-was based, was made in 
August 1829. In connection with proposed new wage survey by the wage 
board at Edgewood Arsenal the following questions have arisen upon which 
your decision is respectfully requested: 

a. Does section 23, act of March 28, 1984, preclude the readjustment of wage 
schedules downward by wage boards, when and if conditions are found to have 
changed since June 1, 1932, or since the survey was made upon which the 
schedules in effect on June 1, 1932, were based, so as to warrant such revision? 

b. Will the same construction of the law apply to a new employee hired to 
fill a vacancy in an existing position, the wage rate of which was set by a wage 
board? 

c. What application, if any, would this section of the law have in the case 
of a position created since its enactment, whether such new position be filled 
by promotion from a lower position or by a new appointment? 


Section 23 of the act of March 28, 1934, 48 Stat. 522, provides as 
follows: 


The weekly compensation, minus any general percentage reduction which may 
he prescribed by act of Congress, for the several trades and occupations, which is 
set by wage boards or other wage-fixing authorities, shall be reestablished and 
maintained at rates not lower than necessary to restore the full weekly earnings 
of such employees in accordance with the full-time weekly earnings under the 
respective wage schedules in effect on June 1, 1982: Provided, That the regular 
hours of labor shall not be more than forty per week; and all overtime shall 
be compensated for at the rate of not less than time and one-half. 


This section not only provides that wage schedules for the 40-how 
week shall be reestablished at rates not lower than necessary to re- 
store full-time weekly earnings under schedules in effect on June 1, 
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1982, but also that such minimum schedules shall be “ maintained ”, 
clearly prohibiting a wage board from adopting new schedules of 
wages for the 40-hour week at rates less than for full-time weekly 
earnings under schedules in effect June 1, 1932. In other words, 
the statute fixes the wage schedules in effect June 1, 1932, for classes 
of positions then in existence, as the minimum under which a wage 
board may not go in adjusting wages on a 40-hour week basis. The 
statute does not prohibit a wage board from adjusting downward to 
the minimum prescribed by the statute any present wage schedule 
which is now higher than said minimum. Question (@) is answered 
accordingly. 

In decision of September 12, 1934, A-56997, 14 Comp. Gen. 215, 
it was held: 
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The problem involved in question (c) is understood to be whether the statute 
saves to employees on a 40-hour week basis the scheduled rates as of June 1, 
1932, for a trade or occupation, or the rates that may have been paid to an 
individual. In this connection the statute has reference to the schedule of 
rates paid as of June 1, 1932, for the trade or occupation properly within the 


law, and not to the rate in such schedule received on June 1, 1982, by a 
particular individual. 


In other words, the statute relates to positions and not to indi- 
vidual employees. Question (0) is answered in the affirmative. 

The adjustment of wages required by the statute relates only to 
positions as to which schedules of wages were in effect on June 1, 
1932. Referring to question (c) a wage board would not be limited 
by said statute in fixing the wage rate or schedule of rates for an en- 
tirely new class of position, subject to the 40-hour week, created since 
June 1, 1932, for which there existed on that date no wage rate or 
schedule of wage rates, although the salary rate or schedule of rates 
for the new position should bear the proper relationship to other 
classes of positions paid on a 40-hour week basis. Decision of 
November 10, 1934, A-58525, 14 Comp. Gen. 376. 


(A-57310) 
CLASSIFICATION—FIELD SERVICE—EMERGENCY POSITIONS 


The phrase “so far as may be practicable” appearing in section 3 of the Welch 
Act of May 28, 1928, 45 Stat. 785, and section 2 of the Brookhart Salary 
Act of July 3, 1930, 46 Stat. 1005, extending the principles of classification 
to the field service, only vests in an administrative office a discretion as 
to the particular grade or salary range prescribed by the Classification 
Act in which a field position is to be placed or allocated, and does not 
in any case authorize an administrative office to fix the salary rate of a 
field position without regard to the Classification Act. 

The provisions of Executive Order No. 6746, dated June 21, 1934, require the 

classification of positions of employees under executive departments and 

independent establishments whose salaries are paid from emergency funds, 
either under the terms of the Classification Act, as amended, or in accord- 
ance with the terms of the Executive order. 
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In any case where a field employee heretofore has been paid less than the 
minimum salary rate of the grade in which his position would properly 
be allocated due to administrative misunderstanding in the matter, an 
increase in compensation to the minimum salary rate of the grade may 
now be made during the current fiscal year only on the basis of an 
administrative promotion, unless the amount of the increase is less than 
one step in the grade. 


Comptroller General McCarl to the Governor, Farm Credit Administration, 
November 27, 1934: 


Consideration has been given to your letter of October 18, 1934, 
as follows: 


I bave received your statement of October 12, 1984 (A-57310), relative to 
the classification of positions in the Emergency Crop and Feed Loan Offices 
(field) of the Farm Credit Administration, in accordance with the classifica- 
tion schedules and salary rates prescribed in the Classification Act of 1923, 
as amended. 

The original Classification Act of 1923 provided compensation schedules 
for the classfication of civilian positions within the District of Columbia, sub- 
ject to review and revision by the Personnel Classification Board (now the 
Civil Service Commission), section 5 of that act provides that the compensa- 
tion schedules shall apply only to civilian employees in the departments within 
the District of Columbia, and directed that after a survey of the field services, 
a report be made to Congress containing schedules of positions, grades, and 
salaries for such field services, which shall follow the principles and rules 
of the compensation schedules for the departmental service as far as these 
were applicable to the field services. 

The act of December 6, 1924 (43 Stat. 704), made appropriations to enable 
the heads of the several departments and independent establishments to adjust 
the compensation of civilian employees in certain field services to correspond, 
so far as may be practicable, to the rules established by the Classification Act 
of 1923 for positions in the departmental service in the District of Columbia. 
This act did not require the heads of the departments and establishments to 
fix the compensation in all cases in accordance with the classification grade to 
which they allocated all field positions, it being recognized by the Congress, as 
shown by section 5 of the original Classification Act of 1923 and by the phrase, 
“so far as may be practicable”, used in the act of December 6, 1924, that the 
compensation schedules and salary rates fixed for the departmental service in 
the District of Columbia, on the basis of employment conditions, cost of living, 
and other factors, might be inapplicable to other communities where these fac- 
tors were decidedly different. It would appear, therefore, that Congress recog- 
nized and expected, by the terms of the act of December 6, 1924, that heads of 
departments would in some cases fix salary rates which might be less than the 
minimum rates of the classification grades to which the field positions were 
allocated in different sections of the country. 

The act of February 23, 1934 (Public, No. 97), authorized the Governor of 
the Farm Credit Administration, without regard to the provisions of other 
laws applicable to the employment and compensation of officers and employees 
of the United States, to employ and fix the compensation and duties of such 
agents, officers, and employees as might be necessary to carry out the purposes 
of that act, and provided specifically that the compensation of such officers and 
employees shall be fixed to correspond, so far as may be practicable, to the rates 
established by the Classification Act of 1923, as amended. 

Attention is called to the fact that the Emergency Crop Loan Act of 1934 im- 
poses upon the Governor of the Farm Credit Administration the same duty that 
was imposed upon the heads of other Government establishments by the act of 
December 6, 1924, in fixing the rates of pay at different rates from those fixed 
by the Classification Act of 1923 if the Governor concluded that it would be im- 
practicable to make appointments carrying compensation at the minimum rates 
of the various grades. Accordingly, after a survey of the duties and responsi- 
bilities of the positions in the Washington regional office, Washington, D. C., 
alloeations of those positions under the schedules of the Classification Act of 
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1923, as amended, were made and placed in effect on March 16, 1984. As the 
employees in the Washington regional office were working under the same con- 
ditions that apply to the other employees in Washington whose compensation 
rates are fixed strictly in accordance with the rates prescribed by the Classifica- 
tion Act, it was obviously practicable to fix the rates of compensation in the 
Washington regional office accordingly. In all such cases, the rates fixed were 
at the minimum of the classification grade assigned, except in such cases where 
under the law one of the rates within the grade could be paid. 

The positions in the emergency crop- and feed-loan offices at Dallas, Texas; 
Minneapolis, Minnesota; St. Louis, Missouri, and Salt Lake City, Utah, were 
allocated to the classification grades of the Classification Act of 1923, effective 
May 1, 1934. Likewise, the positions in the crop- and feed-loan office at Mem- 
phis, Tennessee, were allocated effective June 1, 1934. However, in fixing the 
rates of compensation to be paid to employees in these field offices located out- 
side the District of Columbia, and with due regard to the requirement imposed 
upon the Governor by the act of February 23, 1934, that the minimum rates 
should not be paid unless the Governor found it practicable to do so, appoint- 
ments to the positions allocated to classification grade CAF-9 or below (with 
the exception of field inspectors) were made at rates which were, as a general 
rule, lower than the minimums of the grades assigned. In the case of field in- 
spectors, allocated to grade CAF-4, appointments were made at the minimum of 
$1,800.00. Likewise, appointments to positions allocated to grade CAF-10 and 
above were made, as a general rule, at the minimum rates of the grades. 

Public Resolution No. 16, approved March 10, 1934, appropriated $40,000,000 
to enable the Governor of the Farm Credit Administration to carry into effect 
the provisions of the Emergency Crop Loan Act of February 23, 1934. Your 
statement of October 12, 1934, refers to this as an emergency appropriation and 
to the employees paid thereunder as emergency employees who, under Executive 
Orders No. 6440 of November 18, 1933, and No. 6746 of June 21, 1934, must be 
classified unless specifically exempted by the Executive orders themselves. 
You state that there is no exemption of the employees of the Emergency Crop 
Loan Section of the Farm Credit Administration in the Executive orders. The 
pertinent part of Executive Order No. 6746 is as follows: 

“* * * it is hereby ordered that the heads of existing emergency agencies 
and of those hereafter created and (except the heads of executive departments 
and independent establishments) the heads of all other agencies operated in 
whole or in part from emergency funds, the compensation of the employees of 
which may be fixed without regard to the Classification Act of 1923, as amended, 
shall, unless otherwise specifically authorized by me, classify the positions of 
the employees of their respective agencies now in the service or hereafter ap- 
pointed in accordance with the following salary schedule and adjust and fix 
the rates of compensation therefor at amounts not in excess of those prescribed 
therein for the corresponding grades: * * *” 

It appears that the Farm Credit Administration is specifically exempted 
from the operation of this order—first, because it is an independent establish- 
ment, and, second, because if the Farm Credit Administration were not an 
independent establishment, it could not, as far »s the compensation of Emer- 
gency Crop Loan employees is concerned, come within the group of other agen- 
cies described as “ the heads of all other agencies operated in whole or in part 
from emergency funds, the compensation of the employees of which may be fixed 
without regard to the Classification Act of 1923, as amended.” The latter 
statement is based upon the specific provisions contained in the act of Febru- 
ary 23, 1934, requiring the compensation of employees engaged thereunder to 
be fixed at rates to correspond, so far as may be practicable, to the rates estab- 
lished by the Classification Act of 1923, and according to no other standard. 

In view of the fact that the compensation rates fixed for positions in the 
emergency crop-loan offices (field) did not, in all cases, correspond to the 
compensation rates of the Classification Act of 1923, the Farm Credit Ad- 
ministration has not reported to your office the classification rates assigned, 
in order to avoid probable confusion in reconciling the rates paid with the 
rates carried by the assigned classification grades. However, in the case of 
Joseph H. Wright, whose adjustment in compensation for the period March 4 
to March 15, 1934, is the subject of your statement of October 12, 1934, you 
are informed that the position of under clerk, to which Mr. Wright was 
appointed effective March 4, 1934, was allocated to grade CAF-2 and the 
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compensation rate fixed in his appointment at $1,440.00 a year is the minimum 
rate of that classification grade, Mr. Wright having been employed in the 
Washington regional office where no appointments were made at less than 
the minimum rate of the classification grade assigned. It is requested that 
the supplemental pay roll, covering the difference between $1,320.00 and 
$1,440.00 a year, due Mr. Wright, be certified for payment, and that if, after 
due consideration of the basis for the action taken by the Farm Credit Admin- 
istration as stated herein such action is not in accord with your requirements, 
instructions be issued concerning any adjustments which this Office should 
make and any special information which should be shown on the pay-roll 
vouchers, 


Your submission apparently has overlooked the provisions of 
section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1005, further amending the original Classification Act with regard 
to the Field Service, as follows: 


The heads of the several executive departments and independent estab- 
lishments are authorized and directed to adjust the compensation of certain 
civilian positions in the field services, the compensation of which was adjusted 
by the act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be 
practicable, to the rates established by the act of May 28, 1928 (U. S. C., 
Supp. 3, title 5, see. 673), and by this act for positions in ‘the departmental 
services in the District of Columbia: * * * 


Based on the words “ authorized and directed ”, this requirement 
to adjust salary rates in the field service to correspond with salary 
rates fixed in the District of Columbia under the Classification Act, 
so far as may be practicable, was held to be mandatory (10 Comp. 
Gen. 20). The phrase “so far as may be practicable” appearing in 
section 3 of the Welch Act, cited and stressed by you, as well as in 
section 2 of the Brookhart Salary Act, supra, has been construed 
and applied only as vesting in the administrative office a discretion 
as to the particular grade or salary range prescribed by the act in 
which said field position is to be placed or allocated. For instance, 
in decision of December 2, 1929 (9 Comp. Gen. 229, 231), construing 
section 3 of the Welch Act, it was stated : 

* * * By said act all positions are required to be placed or allocated by 
the administrative office in certain grades with a definite range of salary rates 
corresponding with the grade and salary range fixed by the Classification Act 
as amended for the same or similar positions in the District of Columbia, as 
near as may be practicable. If there are no positions in the District of Co- 
lumbia corresponding identically with certain positions in the Lighthouse 
Service, the position must nevertheless be placed or allocated in a definite 


grade and the salary rates fixed for the positions must be at one of the salary 
rates prescribed in the range for the grade. * * * 


And in decision of February 10, 1931 (10 Comp. Gen. 349, 352), 
construing section 2 of the Brookhart Salary Act, it was stated: 


On and after July 1, 1928, all salary grades or ranges established by the 
administrative offices for positions in the field services, comparable to positions 
subject to the Classification Act should have been the same as some correspond- 
ing salary grade or range prescribed by the Classification Act. as amended by 
the Welch Act of May 28, 1928, and, on and after July 3, 1930, as amended by 
the Brookhart Salary Act of that date. That is to say, there should have been 
selected with respect to each group of field positions a departmental grade with 
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which it most nearly compared or corresponded and the salary range fixed for 
said grade should be the salary range for the field group. It was recognized 
that it would not be practicable to find a grade in the departmental service 
the duties and responsibilities of which would correspond exactly with the 
duties and responsibilities of each group or class of positions in the field, but 
it was, of course, practicable to have the salary range of each group or class of 
field positions exactly the same as the salary range of some grade in the 
departmental service. * * * 


Also, you contend that the emergency positions under the Farm 
Credit Administration are exempt from the terms of Executive Order 
No. 6746, dated June 21, 1934, and, in support of that contention, 
you quote from the first paragraph of the order wherein there ap- 
pears in parenthesis “ except the heads of executive departments and 
independent establishments.” However, you make no reference to 
the paragraph of the order immediately following the schedule of 
salary rates, which provides as follows: 

The positions of employees in executive departments and independent estab- 
lishments who are paid from emergency funds shall be classified under the 
provisions of the Classification Act of 1923, as amended: Provided, that the 
heads of such departments and establishments may elect to fix such rates of 


compensation either under the said Classification Act or in accordance with the 
salary schedule prescribed in this order. 


This requirement is clearly applicable to emergency positions un- 
der the Farm Credit Administration. You are advised, therefore, 
that nothing has been presented in your letter requiring or authoriz- 
ing any modification in the decision of October 12, 1984, A-57310, 
14 Comp. Gen. 309, holding that the employees of the Emergency 
Crop Loan Section of the Farm Credit Administration paid under 
appropriations provided by Public Resolution No. 16, of March 10, 
1934, 48 Stat. 402, are emergency employees, and that their positions 
are required to be allocated and their salary rates fixed pursuant 
to the provisions of the quoted Executive order. Accordingly, the 
pay rolls must show the grade in which each of such positions has 
been administratively placed or allocated. 

In any case, where a field employee heretofore has been paid less 
than the minimum salary rate of the grade in which his position 
would properly be allocated, which condition is indicated by your 
letter to exist in certain cases, due to the administrative misunder- 
standing in the matter, an increase in compensation to the minimum 
salary rate of the grade may now be made during the current fiscal 
year only on the basis of an administrative promotion, unless the 
amount of the increase is less than one step in the grade. See sec- 
tion 24 of the act of March 28, 1934, 48 Stat. 523; 18 Comp. Gen. 
419; 14 id. 14; id. 75. 

The unpaid voucher in favor of Joseph H. Wright, which was the 
subject of the decision of October 12, proposing payment of compen- 
sation for the difference between $1,320 per annum as underclerk, and 
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$1,400 per annum as clerk, for the period May 4 to 15, 1934, not 
March 4 to 15, 1934, as stated by you, now returned for certification, 
fails to show the proper classification of either position. Your let- 
ter would seem to indicate that the position of “underclerk” was 
allocated to grade C. A. F. 2, but the voucher in question is sup- 
ported by a copy of “ changes in personnel ” showing that the em- 
ployee was promoted to the position of clerk, $1,440 per annum, from 
underclerk, $1,320 per annum, effective May 4, 1934, the reason stated 
being “ change in duties from underclerk $1,320.” It would appear, 
therefore, that the position of clerk and not underclerk has been 
allocated in grade C. A. F. 2, the minimum salary rate of which is 
$1,440 per annum. In view thereof, the voucher will be certified 
for payment. 


(A-58709) 
RETIREMENT—REEMPLOYMENT—OFFICERS’ RESERVE CORPS 


A person in a retirement status acquired under section 8 (a) of the act of 
June 16, 1983, 48 Stat. 305, because of involuntary separation from the 
service after 30 or more years, would, if temporarily reemployed under the 
Government in a civilian capacity, automatically reacquire a status under 
the retirement law, and retirement deductions should be taken from the 
salary of such person during the period of temporary employment. 

There is no provision of law which prohibits the receipt of civilian retirement 
annuity and active military pay as a member of the Officers’ Reserve Corps 
when called to active duty. 


Comptroller General McCarl to the President, United States Civil Service 
Commission, November 30, 1934: 


There has been received your letter of October 8, 1934, as follows: 


In your decision of August 23, 1933, A-50660, you advised the Administrator 
of the National Recovery Administration that officers or employees retired under 
the provisions of section 8 (a), Independent Offices Appropriation Act, 1984, 
approved June 16, 1983, were eligible for appointment or employment, but pur- 
suant to the last sentence of the said section their retirement annuity would 
automatically cease upon such employment or appointment and that the retire- 
ment status of such reemployed retired personnel upon subsequent separation 
from the service would be a matter primarily for consideration by the Veterans’ 
Administration (now the Civil Service Commission). 

In decision of November 11, 1983, to the Administrator of Veterans’ Affairs 
in construing the terms of section 8 (a) you stated that: 

“Tf an employee is temporarily reemployed while in a retirement status 
acquired under section 8 (a) of the act of June 16, 1933, his right to receive 
annuity must cease and the second condition of the proviso attaches, that is, if 
and when the employee should, while so serving, attain the age for automatic 
separation from the service he would be so separated and entitled to annuity 
under the provisions of the regular retirement act. But if the employee should 
be involuntarily separated from the service in which he had been so reemployed 
before attaining the age for automatic or optional retirement and prior to July 
1, 1985, he would again become entitled to the annuity authorized under the 
said section 8 (a) of the act of June 16, 19383, If, however, he should be volun- 
tarily separated from the service in which reemployed before attaining the age 
for optional retirement he would not thereupon become entitled to a resumption 
of annuity payments.” 

Ordinarily, service in a temporary position does not form the basis for 
annuity, and there is no right of retirement from a temporary position, such 
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position not being considered within the purview of the civil retirement law. 
Your decision of November 11, 1933, would indicate that a person in a retire- 
ment status acquired under section 8 (a) by the act of June 16, 1933 would, 
if temporarily reemployed, automatically reacquire a status under the retire- 
ment law, and accordingly deduction should be taken from the salary of such 
person during the period of temporary employment. 

It has now been asked whether a person receiving an annuity under the 
provisions of section 8 (a) of the act of June 16, 1933, who also holds a com- 
mission in the Officers’ Reserve Corps, U. 8S. Army, and who subsequent to 
the grant of annuity is ordered to active duty, has the right of receiving 
annuity benefits during the period of active service, and if not, whether he has 
a right to resumption of annuity payments upon the cessation of active duty, 
or siould the 344% reduction be taken from his salary as an oflicer during the 
period of active duty and a new right of retirement arise upon separation from 
the service. 

A particular case in point is that of William T. Marx, a retired rural letter 
carrier, claim no. R-60333. Mr. Marx was involuntarily separated from the 
service as a rural carrier, Post Office Department, on October 31, 1933, after 
having completed more than 30 years of service. He was awarded an an- 
nuity of $1,158.00 per annum effective from November 1, 1933, under the 
provisions of section 8 (a), act of June 16, 1933. He has held a commission 
as captain, Adjutant General’s Department Reserve in the Officers’ Reserve 
Corps since October 5, 1929. Under that commission the commanding general, 
Eighth Corps Area, Fort Sam Houston, Texas, placed Captain Marx on active 
duty with the Civilian Conservation Corps for the period, August 12, 1934, to 
February 11, 1935, both dates inclusive, unless sooner relieved. While on 
active duty as a Reserve officer he will receive the pay and allowances of his 
grade as provided in the act approved June 10, 1922, 42 Stat. 625 and 626. 

It is understood that Captain Marx is still on active duty. Annuity pay- 
ments to Captain Marx have been suspended. 

Your early decision on the questions present herein will be appreciated. 


Section 8 (a) of the act of June 16, 1933, 48 Stat. 305, provides 
as follows: 


Whenever at any time hereafter prior to July 1, 1935, any employee of the 

United States or the District of Columbia to whom the Civil Service Retirement 
Act, approved May 29, 1930 (U.S. C. Supp. VI, title 5, ch. 14), applies, who has 
an aggregate period of service of at least thirty years computed as prescribed 
in section 5 of such act, is involuntarily separated from the service for reasons 
other than his misconduct, such employee shall be entitled to an annuity com- 
puted as provided in section 4 of such act payable from the civil-service retire- 
ment and disability fund less a sum equal to 31% per centum of such annuity: 
Provided, That when an annuitant hereunder attains the age which would have 
been the retirement age prescribed for automatic separation from the service 
applicable to such annuitant had he continued in the service to such retirement 
age, such deduction from the annuity shall cease. If and when any such an- 
nuitant shall be reemployed in the service of the District of Columbia or the 
United States (including any corporation the majority of the stock of which is 
owned by the United States), the right to the annuity provided by this section 
shall cease and the subsequent annuity rights of such person shall be determined 
in accordance with the applicable provisions of retirement law existing at the 
time of the subsequent separation of such person from the service. 
Your conclusion is correct that— 
* * * Your decision [of this Office] of November 11, 1933, would indicate 
that a person in a retirement status acquired under section 8 (a) by the act of 
June 16, 1933, would, if temporarily reempléyed, automatically reacquire a 
status under the retirement law, and accordingly deductions should be taken 
from the salary of such person during the period of temporary employment. 


The general principle has been stated under the quoted statute, the 
provisions of the Lighthouse Service Retirement Act, and the pro- 
visions of the Civil Retirement Act, that “In no case may both 
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retirement annuity and civilian compensation be paid to the same 
person for the same period of time.” See 10 Comp. Gen. 309; 13 éd. 
133, cited by you, and decision of Oct. 6, 1934, A-56990, 14 Comp. 
Gen. 285. However, there is no provision of law which prohibits, 
either expressly or by reasonable implication, the receipt of civilian 
retirement annuity and active military pay as a member of the Offi- 
cer’s Reserve Corps when called to active duty. The sentence of the 
above statutory provision beginning with “If and when any such 
annuitant shall be reemployed in the service of the District of Co- 
lumbia or the United States” relates only to reemployment in a 
civilian capacity and would not bar the payment of annuity in the 
instant case. 
The question presented is answered accordingly. 


(A-58669) 


DISSEMINATION OF INFORMATION REGARDING NEW FEDERAL 
STATUTE 


The dissemination of information regarding the purposes and scope of a new 
Federal statute to interested citizens may be regarded as an expense of 
administering the act, the reasonable cost of which would constitute 
a proper charge against funds made available for the administration 
thereof, and whether dissemination of the information should be by means 
of sending out printed matter and circular letters or by means of sending 
out employees, is within administrative discretion. 


Comptroller General McCarl to the Governor of the Farm Credit Admin- 
istration, December 1, 1934: 


There has been received your letter of November 7, 1934, as follows: 


The act of Congress approved June 26, 1934 (Public, No. 467), requires 
the Farm Credit Administration to receive, in the form of organization certifi- 
cates, applications from any seven or more persons who desire to form a Federal 
credit union, to investigate such organization certificates and, if it is found that 
the purposes and requirements of the act have been met, to approve same, thus 
creating and vesting in the credit union all of the powers and charging it with 
all of the liabilities conferred and imposed by the act upon corporations or- 
ganized thereunder. 

Sections 5 and 6 of the act provides for the collecting of an application fee of 
$20.00, and in the case of chartered credit unions, a charter fee of $5.00, an an- 
nual fee of not to exceed $10.00, and examination fees, and authorizes the 
amounts thus collected to be expended for such administrative and other expenses 
incurred in carrying out the provisions of the act as the Governor of the Farm 
Credit Administration may determine to be proper, “the purpose of such fees 
being to defray, as far as practicable, the administrative and supervisory costs 
incident to the carrying out of this act.” Section 19 authorizes the use of not 
to exceed $50,000 of the fund available to the Governor under section 4 of the 
act of March 3, 1932, “for administrative expenses in administering this act.” 

The Governor of the Farm Credit Administration is required and expected by 
the act to provide, to any persons desiring same, all essential information relative 
to the nature and scope of credit unions which may be chartered thereunder, the 
powers of such unions and the liabilities conferred and imposed upon them. 
It would appear that this is one of the administrative functions imposed upon 
the Governor even before any formal application in the form of an organization 
certificate, accompanied by the statutory fee of $20.00, has been received. 
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In accordance with the foregoing, the Farm Credit Administration has tried 
to furnish this information by correspondence, as well as by printed pamphlets 
or free publications in newspapers and periodicals. It has been found that 
such an arrangement is not satisfactory because due to unfamiliarity with the 
general subject matter of credit unions, their purposes and operations, nu- 
merous questions arise in the minds of the recipients which either remain 
unexplained, or if explained in writing on resubmission, are not fully under- 
stood. It is my conclusion, therefore, that interested persons cannot, in this 
way, be given the information to which they are entitled before they can 
determine whether they wish to file an application for charter in the form of 
an organization certificate, and that unless some plan is made for personal 
contact with individuals who can explain such matters orally, this duty of the 
Farm Credit Administration will not be discharged adequately. This is 
particularly true during the first year or two of the activities under the Farm 
Credit Union Act. 

It is my wish to employ five or six persons to visit, as occasion arises, 
different localities throughout the United States in order to render this 
service to interested persons, and I would therefore appreciate your advice 
whether such expense of salary and travel may properly be incurred and paid 
from the special appropriation of not to exceed $50,000, or from the fees 
collected from applicants and chartered credit unions, or from the appropria- 
tion for salaries and expenses Farm Credit Administration 1935. 


Sections 5 and 19 of the act of June 26, 1934, 48 Stat. 1217, 1222, 
provide in part as follows: 


all such fees shall be deposited with the Treasurer of the United 
States for the account of the Administration and may be expended by the 
Governor for such administrative and other expenses incurred in carrying 
out the provisions hereof as he may determine to be proper, the purpose of such 
fees being to defray, as far as practicable, the administrative and supervisory 
costs incident to the carrying out of this act. 

Sec. 19. Not to exceed $50,000 of the fund available to the Governor under 
section 4 of the act of March 38, 1982, for expenses of administration in 
connection with loans made thereunder to aid in the establishment of agricul- 
tural credit corporations, is hereby made available also for administrative 
expenses in administering this act. 


Section 4 of the joint resolution of March 3, 1932, 47 Stat. 60, 
referred to in said section 19, was only an authorization for an 
appropriation of $10,000,000 for carrying out the purposes of the 
joint resolution. The amount was appropriated by the act of July 
7, 1932, 47 Stat. 643. 

The dissemination of information regarding the purposes and 
scope of a new Federal statute to interested citizens may be regarded 
as an expense of administering the act, the reasonable cost of which 
would constitute a proper charge against funds made available for 
the administration thereof. 

Whether the dissemination of appropriate information concerning 
the operation of the act in question should be by means of sending 
out printed matter and circular letters, or by means of sending out 
employees, is within the administrative discretion of the Governor 
of the Farm Credit Administration, and the proceeds of fees and 
the $50,000 fund referred to are available for the expenses thereof 
if otherwise legal and proper. It is to be understood, of coursé, that 
such information will be furnished by either method only if and when 
necessary to accomplish the purposes of the law. 
The question presented is answered accordingly. 
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(A-58809) 


CLAIMS—ACT OF APRIL 10, 19283—MEDICAL TREATMENT— 
PERSONAL INJURY 


Where it does not appear the injuries to deceased were caused by the negli- 
gence of an employee of the Government or that the employee was respon- 
sible for the injuries, there is no legal or equitable liability on the part 
of the Government to pay for treatment rendered on account of the 
injuries, consequently no basis for report to the Congress under the act of 
April 10, 1928, 45 Stat. 413. 


Comptroller General McCarl to the Secretary of the Treasury, December 1, 
1934: 

There has been considered your letter of November 9, 1934, re- 
ferring to this office bills rendered by Dr. W. W. Smith, Ogunquit, 
Maine, and the Webber Hospital, Biddeford, Maine, for treatment 
of Harold Vincent Gowen prior to his death, which resulted from his 
colliding with Government-owned automobile no. 5623, operated by 
Charles A. Carlstrom, investigator, Alcohol Tax Unit, the accident 
occurring on United States Highway No. 1, in front of the Moody 
School, Moody, Maine. 

From the record it appears that on the morning of September 
18, 1934, Investigator Carlstrom, driving Government-owned auto- 
mobile no. 5623, was proceeding from Boston, Mass., to Portland, 
Maine, and when passing the Moody School, Moody, Maine, Harold 
Vincent Gowen, a boy 7 years of age, ran from the schoolyard onto 
the highway and collided with the car driven by Investigator Carl- 
strom. From the reports it appears Harold Vincent Gowen ran 
onto the highway without looking either way, with his head down 
and not heeding a warning called to him by a schoolmate. Further, 
the report appears to exonerate Investigator Carlstrom from respon- 
sibility in the matter. 

The act of April 10, 1928, 45 Stat. 413, under which it is requested 
consideration be given the claims submitted, relates to claims that 
may not lawfully be adjusted by the use of an appropriation previ- 
ously made and which possess such elements of legal liability or 
equity as to justify this office in making a report and recommending 
to the Congress that an appropriation be made, available for their 
payment. From the facts presented, it does not appear the injuries 
to Harold Vincent Gowen were caused by the negligence of an em- 
ployee of the Government or that the employee was responsible for 
such injuries; nor does it appear there is any legal or equitable lia- 
bility on the part of the Government to pay for treatment rendered 
the unfortunate boy on account of the injuries; consequently, there 
is lacking basis for favorable report to the Congress under the act 
of April 10, 1928, supra. 

You are advised accordingly. 
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(A-58113) 
SETOFF—DEPOSIT BY BIDDER 





When a lease of grazing lands is canceled for failure to pay the agreed rental 
and the lessor submits a bid for a new lease upon the same land accom- 
panied by a deposit of the first year’s rent under the new lease, it is 
proper to apply such deposit against her indebtedness to the United States 

arising out of the old lease. 


Comptroller General McCarl to the Secretary of the Interior, December 3, 
1934: 


Reference is had to your letter of October 5, 1934, as follows: 


I am submitting for your decision a question involving a refund of money 
deposited by Mrs. Callie T. Ross, of Pecos, Tex., in connection with her bid for 
the lease of grazing lands on the Pecos River secondary irrigation project 
in New Mexico. 

On December 20, 1929, Mrs. Ross leased grazing land from the Government 
on the Pecos River project. On January 1, 1932, the rental of $624 fell due 
for the year 1932. Mrs. Ross could not make the payment and on January 
25, 1932, she was notified that the lease was canceled, as required under a 
provision of the lease providing for its automatic termination, for failure to 
make rental payments. No income was derived from the land for the balance 
of the year 1932. 

On March 3, 1934, the Government readvertised the same land to be leased 
for grazing purposes. Mrs. Ross submitted a bid, accompanied by a draft in 
the sum of $374.40, to cover the first year’s rental. Mrs. Ross was not success- 
ful in securing the lease. 

Your decision is requested as to whether the sum of $624 due on January 1, 
1932, on the first lease constitutes a subsisting debt against Mrs. Ross against 
which the money deposited with the second bid must be offset. 

The record of the case, including copy of the original lease, is submitte:l 
herewith. Please return same with your decision. 


In response to request of October 29, 1934, there has now been 
received your letter of November 23, forwarding report from L. E. 
Foster, superintendent, Carlsbad, N. Mex., as follows: 

Subject: Lease of land to Mrs. C. T. Ross, Pecos, Texas—Lease 15r 96—Carls- 
bad project. 


1. Receipt is acknowledged of your letter of November 8, 1934, concerning the 
ubove subject. 

2. After consulting several of the neighboring cattlemen adjacent to the 
Ross leased area, I find that Mrs. Ross apparently vacated the lease about 
September 1, 1933. It is reported that there were a few cattle on the land 
during the winter and until April 1, 1934, but no cattle of the Ross brand 
were on the area embraced by the lease after September 1, 1933. 


The lease with Mrs. Ross provided for an annual rental of $624, 


covering the period January 1, 1930, to December 31, 1934. Section 
12 thereof provided: 





12. Termination of lease.—This lease shall terminate and all rights of the 
lessee hereunder shall cease, and the lessee shall quietly and peaceably deliver 
to the United States possession of the leased premises in like condition as 
when taken, reasonable wear and damage by the elements excepted: 

(a) At the expiration of the term as provided by article 5; or, 

(b) Without notice, upon default in payment to the United States of any 
installment of rental charges as provided by article 6; or, 

(c) On December 31, of any year, upon written notice by either party to 
the other, served on or before September 1, of such year; or, 
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(ad) After failure of the lessee to observe any of the conditions of articles 
10 or 11, and on the tenth day following service of written notice on the lessee 
of termination because of failure to observe such condition, 

The notice provided by this article shall be served by registered mail ad- 
dressed to the respective post-office addresses given at the foot of this lease, 
and the mailing of any such notice properly inclosed, addressed, stamped, and 
registered, shall be considered service. 

Had Mrs. Ross not continued the use of the land so leased after 
January 1, 1932, no rental would have been due as the failure to 
make payment of the rental in advance automatically terminated 
the lease. However, her continued occupancy of the land during 
the calendar year 1932, and until September 1, 1933, rendered her 
liable for rent for that period at the rates provided in the lease, or 
a total of 1%. years, at $624 per year, amounting to $1,040. Ac- 
cordingly, the deposit of $374.40 should be applied in part satis- 
faction of this indebtedness and deposited to the credit of the 
reclamation fund. 


(A-53708) 
CONTRACTS—DELAYS IN PERFORMANCE—LIQUIDATED DAMAGES 


Where a contract for Government construction work provides for liquidated 
damages at a stipulated per diem rate for the days of delay in completing 
performance, excepting for the delay due to “ unforeseeable causes beyond 
the control and without the fault or negligence of the contractor” there is 
no legal authority for remission of the accrued liquidated damages unless 
the delay was due to causes excusable under the terms of the contract. 

“Unusually severe weather”, specified in article 9 of the contract as an excus- 
able cause for delay in performance, does not include any and all weather 
which prevents work under the contract, but means only weather surpassing 
in severity the weather usually encountered or reasonably to be expected 
in the particular locality and during the same time of year involved in the 
contract. 


Decision by Comptroller General McCarl, December 7, 1934. 


M. J. Murphy, Inc., applied October 8, 1934, for review of settle- 
ment no. 0317746, dated September 22, 1934, by which was disallowed 
its claim for remission of the $60 liquidated damages charged against 
it on account of the 3 days of alleged unexcused delay in completing 
performance of War Department contract no. W—668—-qm-280, dated 
December 2, 1932, for the construction of concrete tent platforms, 
including grading, at the presidio of Monterey, Calif. 

Under the provisions of the contract M. J. Murphy, Inc., agreed, 
for and in consideratiun of the payment of $21.45 each, to furnish 
the labor and materials (except the posts, railings, metal collars, and 
eye bolts which were to be furnished by the Government) and to 
perform all work required for the construction of 57 concrete tent 
platforms, more or less, including grading, at the presidio of Mon- 
terey, Calif., in accordance with the specifications, schedules, and 
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drawings therefor, all a part of the contract, and that the contract 
work would be commenced on or before December 12, 1932, and com- 
pleted within 12 days thereafter, being on or before December 24, 
1932. The contract provided that if there were any delays in com- 
pleting performance thereof the contractor should be charged with 
liquidated damages at the rate of $20 per day for each calendar day 
of delay beyond the date fixed by the contract for completion, except 
for the delays, if any, due to causes which are excusable under the 
terms of the contract. 

The record discloses that the contractor was required by the Gov- 
ernment to construct only 52 concrete tent platforms under said con- 
tract; that payment of the full contract price of $1,115.40 therefor 
was made to contractor January 18, 1933, on voucher no. 1651, ac- 
count of H. G. Foster, major, F. D., Fort Mason, Calif.; that subse- 
quently the contractor was required to refund to the Government 
$60 of such contract moneys so received in order to liquidate the 
damages alleged to have accrued to the Government on account of 
delays in completing the work. The contractor contends that the 
delays in performance of the contract were due to causes excusable 
under the terms thereof, and it has requested remission of the $60 
damages charged. 

It appears that on December 17, 1932, contractor in writing re- 
quested the quartermaster at the presidio of Monterey, Calif.. to 
extend for a period of 5 days the stipulated contract performance pe- 
riod, on account of delays in completing the contract work due to 
“rainy weather.” On December 20, 1932, the acting quartermaster, 
presidio of Monterey, Calif., in writing advised contractor that “ un- 
der the provisions of paragraph 9 of the contract an extension has 
been granted from December 25 to 29, inclusive.” However, the ac- 
tion of the administrative officer in purporting to grant such 5-day 
extension of the stipulated contract performance period, was of no 
force and effect whatever, inasmuch as the provisions of the involved 
contract did not vest in the contracting officer, or any other adminis- 
trative officer, the authority to grant, for any cause whatsoever, an 
extension of the contract performance period. 

Under article 9 of the standard Government form of contract, 
such as the one under consideration, the question whether a contrac- 
tor is chargeable with liquidated damages depends upon the terms of 
the contract and the facts as found by the contracting officer. It is 
for the administrative officer to determine the facts as to the causes 
and extent of delay and for the General Accounting Office, or the 
courts, to determine the question of law whether, under such facts 
and the terms of the contract, the contractor is to be held liable for 
liquidated damages. See 6 Comp. Gen. 650; 7 id. 505; id. 534; 8 id. 
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13; 9 id. 164; 10 id. 257; and 13 id. 325. The law regards the sanc- 
tity of contracts. It requires the parties thereto to do what they 
have agreed to do. If unexpected impediments be in the way, and a 
loss must ensue, it leaves the loss where the contract places it. If 
the parties have made no provision for a dispensation, the rule of 
law gives none. It does not allow a contract fairly made to be an- 
nulled, and it does not permit to be interpolated what the parties 
themselves have not stipulated. Dermott v. Jones, 2 Wall. 8. 

In instant matter the contract makes no provision for remission 
of damages for delays in performance except as stipulated in article 
9 thereof, for “ unforeseeable causes beyond the control and without 
the fault or negligence of the contractor ”, and then only when notice 
of the cause of delay was given in writing within 10 days of the 
time of the beginning of any such cause. 

The contracting officer has found as a fact that the delay in per- 
formance of the work was caused by rainy weather. However, there 
is no finding or evidence that the weather was “ unusually severe ” 
within the meaning of article 9 of the contract—that is, such as could 
not have been foreseen for the locality and the season involved. The 
United States Weather Bureau observer’s report of November 3, 1933, 
submitted in support of the claim, shows that at the Del Monte (Calif.) 
cooperative weather station, near the site of the work, during the 
period from December 9 to 25, 1932, both dates inclusive, there were 
4 days of rainy and unsettled weather. There is no evidence that 
such rainy and unsettled weather conditions were any more severe 
than the weather during the same period of the year in that locality 
reasonably may be expected to be. A mere showing that there was 
rain or snow or freezing temperature or other unsettled weather 
conditions on certain days during a month when such weather is to 
be expected is not sufficient to bring the weather within the term 
“ unusually severe.” It is contemplated that a prudent contractor in 
agreeing to commence work within a certain specified period and to 
complete same within certain stipulated days thereafter takes into 
consideration the weather conditions which ordinarily prevail during 
such season of the year at the site of the work and submits his bid 
accordingly (11 Comp. Gen. 442). 

“Unusually severe weather ”, specified in article 9 of the contract 
as an excusable cause for delay in performance, does not include any 
and all weather which prevents work under the contract, but means 
only weather surpassing in severity the weather usually encountered 
or reasonably to be expected in the particular locality and during the 
same time of year involved in the contract. Even though there were 
some rain and unsettled weather conditions at the site of the work 
during the contract period, there is no authority to relieve the con- 
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tractor of the liquidated damages accrued under the terms of the 
contract on account thereof, inasmuch as there is no evidence that 
such weather conditions were “ unusually severe ” within the meaning 
of article 9 of the contract. 

Accordingly, upon review, the settlement of September 22, 1934, 
disallowing said claim, must be and is affirmed. 


(A-57564) 


CLAIMS—MONEYS FORFEITED TO THE UNITED STATES—ACT OF 
APRIL 10, 1928, 45 STAT. 413 


Moneys covered into the general fund of the Treasury pursuant to an order of 
court forfeiting such moneys to the United States are not deposited in the 
Treasury pursuant to provisions of section 996, Revised Statutes, as 
amended by the act of March 3, 1911, 36 Stat. 1083, providing for the transfer 
of certain moneys from the registry of the court to the Treasury after a lapse 
of at least 5 years, and such moneys may not be withdrawn from the Treas- 
ury except in compliance of an appropriation made by law. 

A claim for refund of moneys forfeited and covered into the general fund of 
the Treasury pursuant to an order of court does not contain such elements 
of legal liability or equity as to justify reporting it to the Congress for its 
consideration under the act of April 10, 1928, 45 Stat. 413, 


Decision by Comptroller General McCarl, December 7, 1934: 


Lloyd C. Hooks, as attorney for W. G. Thomas, alias W. T. 
Grigsby, has filed claim for the recovery of $1,000 representing 
money received from said Thomas and deposited in the registry of a 
United States district court pursuant to provisions of the act of 
January 7, 1925, 43 Stat. 726, and later covered into the Treasury as 
miscellaneous receipts, no. 3850, “ Bribes to United States officers.” 

W. G. Thomas was arraigned January 31, 1928, before a United 
States commissioner on charges of possessing and transporting in- 
toxicating liquor and attempting to bribe a Federal prohibition agent 
by offering and delivering to said agent the sum of $1,000 in an 
endeavor to secure the release of a seized automobile. The defendant 
entered a plea of not guilty to the charges. It appears that the 
$1,000 bill was offered in evidence before the commissioner, who 
retained it. 

On April 5, 1928, a criminal information was filed against Thomas 
charging violation of the National Prohibition Act, but no charge 
for the alleged attempted bribery was made. 

On April 29, 1928, defendant entered a plea of guilty and was 
sentenced by the court. The record fails to disclose the date on 
which the $1,000 was deposited in the registry of the court, but on 
November 29, 1933, by an order of court duly entered of record, said 
money was forfeited and the clerk of the court was directed to pay 
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the same into the Treasury of the United States. Pursuant to this 
order, the money was received and covered into the Treasury of the 
United States as miscellaneous receipts, no. 3850, “ Bribes to United 
States officers.” 

On April 2, 1934, motion to vacate the order of forfeiture was 
made by the said Thomas who filed, also, petition for the return of 
the money. On April 6, 1934, the motion to vacate was granted and 
on May 11, 1934, the prayer of the petitioner for the return of the 
$1,000 was granted and the clerk of the court was directed to pay 
the same to W. G. Thomas. The order of November 29, 1933, for- 
feiting the money to the United States having been complied with, 
and the $1,000 having been covered into the general fund of the 
Treasury of the United States, the clerk was unable to comply with 
the order of May 11, 1934, directing payment of the money to Themas, 
This fact was brought to the attention of the court and on May 16, 
1934, an order was entered directing the payment of the $1,000 to 
Lloyd C. Hooks, the claimant herein, from the permanent appropria- 
tion provided by section 996, Revised Statutes, as amended. 

The order of forfeiture, entered November 29, 1933, purusant to 
which the money was covered into the Treasury, was made under 
authority of the act of January 7, 1925, 43 Stat. 726, which provides: 

That hereafter all moneys received or tendered in evidence in any case, pro- 
ceeding, or investigation in any United States court, or before any officer 
thereof, which have been paid to or received by any official as a bribe, shall 
after the conclusion and final disposition of the particular case, proceeding, or 
investigation in which it was received as evidence, be deposited in the registry 
of the court to be disposed of under and in accordance with the order, judg- 


ment, or decree of the said court, to be subject, however, to the provisions of 
section 996, Revised Statutes, as 1mended. 


This statute places the disposition of the money in question within 
the reasonable judicial discretion of the court. See United States v. 
Cannoughton et al., 39 Fed. (2d) 237. Upon an investigation of a 
charge of bribery before a United States commissioner, the $1,V00 
bill was tendered in evidence. Pursuant to an order of court, it was 
deposited in the registry of the court. Disposition of the money was 
made pursuant to an order of the court properly entered of record 
and thereby the money was placed beyond the custody, control, or 
jurisdiction of the court. It was not deposited in the Treasury pur- 
suant to provisions of section 996, Revised Statutes, which, as 
amended by the act of March 3, 1911, 36 Stat. 1083, provides in part: 

In every case in which the right to withdraw money so deposited has been 
adjudicated or is not in dispute and such money has remained so deposited for 
at least five years unclaimed by the person entitled thereto, it shall be the duty 
of the judge or judges of said court, or its successor to cause such money to be 
deposited in the Treasury of the United States in the name und to the credit 
of the United States: Provided, That any person or persons or any corporation 


or compuny entitled to any such money may on petition to the court from which 
the money was received or its successor and upon notice to the United States 
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attorney and full proof of right thereto obtain an order of court directing the 
Payment of such money to the claimant and the money deposited as aforesaid 
shall constitute and be a permanent appropriation for payments in obedience 
to such orders and this act is applicable to all money deposited in the Treasury 
of the United States in accordance with section nine hundred and ninety-six, 
Revised Statutes of the United States, as amended February nineteenth, 
eighteen hundred and ninety-seven. 

This is not a statute of forfeiture and it does not attempt to escheat 
the money so deposited. It provides for the transfer of certain 
moneys from the registry of the court to the Treasury after a lapse 
of time. It applies to moneys which have remained in the registry 
of the court for 5 years or longer solely because they are unclaimed. 
See Jn re Moneys in Registry of District Court, 170 Fed. 470. If the 
$1,000 here in question had not been in dispute; had remained in the 
registry of the court for 5 years or longer and for that reason had 
been deposited and covered into the Treasury of the United States, 
it would have been deposited as no. 3940 “ Forfeitures, moneys re- 
maining in registry of courts 5 years or longer”; would have re- 
mained subject to the jurisdiction and orders of the court and the per- 
manent appropriation provided by the statute cited would have been 
available for making payment pursuant to proper orders of the court. 
This money was not so acted upon and the court, by its own action, 
made a disposition thereof as a result of which the money was placed 
outside its jurisdiction. The money having been deposited and cov- 
ered into the general fund of the Treasury, may not be withdrawn 
except in consequence of appropriation made by law. Article 1, sec- 
tion 9, Constitution of the United States. 

The legality or propriety of the various orders of the court is not 
for consideration by this office, and the action herein is not intended 
as a review of such orders. That the court has caused a disposition 
of the money is a fait accompli. Moneys covered into the Treasury 
pursuant to an order of a court having jurisdiction to make such order 
are not erroneously received and covered into the Treasury within the 
meaning of any law authorizing the withdrawal of moneys errone- 
ously received and covered into the Treasury. See A-57539, Novem- 
ber 14, 1934, 14 Comp. Gen. 389. 

Upon the facts disclosed by the record, I do not find that the claim 
contains such elements of legal liability or equity as to justify my 
reporting it to the Congress for its consideration under the act of 
April 10, 1928, 45 Stat. 413. Apparently, claimant’s principal, 
W. G. Thomas, was originally charged with attempted bribery of an 
officer of the United States by offering and delivering to him a 
$1,000 bill. The bill was tendered to the United States commissioner 
as evidence in connection with the charge. It was deposited in the 
registry of the United States district court as money so received and 
finally was forfeited to the United States as bribe money. Claim 
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for recovery is based upon the fact that Thomas was neither convicted 
nor prosecuted on a criminal charge for the attempted bribery, and 
it is contended that the Government must show right or title to the 
money if it is to be retained. I do not so interpret the law. 

As a general rule of law and procedure, courts refuse to extend 
aid to persons who have voluntarily placed themselves in a position 
of disadvantage in performance of, or endeavoring to perform an 
illegal or criminal act. See Clark v. United States, 102 U. S. 322. 
If the money was offered or delivered to the prohibition agent as a 
bribe, it should not be returned. The fact that the United States 
elected to prosecute the said Thomas on a different charge on which 
he plead guilty and received sentence is not a determination of the 
bribery charge in favor of claimant. The right of claimant to 
recover the money in question is in no way dependent upon the 
conviction or acquittal of, or failure of the United States to prose- 
cute defendant on criminal charges of bribery. Property rights and 
remedies and criminal charges are for determination under diffierent 
rules of evidence and procedure and neither is controlied by the dis- 
position of the other. In the case of United States v. Galoreath, 8 
Fed. (2d) 360, in denying a petition for recovery of money delivered 
as a bribe, the court said, in part: 

It is of course unthinkable that a court of justice will assist in the recovery 
of property voluntarily surrendered under such circumstances. 

In order to establish a right to recover money which has found 
its way into the general fund of the Treasury, the burden is upon 
the person asserting the claim. Upon the record in this case, in my 
judgment, there is no basis for reporting the matter to the Congress 
for its consideration under the provisions of the act of April 10, 
1928, cited. 

Accordingly, the claim for recovery of the $1,000 must be and is 
denied. 


(A-58721) 


AGRICULTURAL ADJUSTMENT ACT—MARKETING AGREEMENTS— 
COMMODITY BENEFIT PAYMENTS 


Under the marketing agreement entered into between the Secretary of Agricul- 
ture and the North Pacific Emergency Export Association for disposal of 
North Pacific wheat surplus, approved by the Secretary of Agriculture, 
October 10, 1983, under the provisions of the Agricultural Adjustment Act 
of May 12, 1983, as amended, in which provision is made for payment to 
the association of a differential between the purchase price and the net 
sales price, as determined by the agreement, in the expenditure of funds 
made available under said Agricultural Adjustment Act of 1933, there is 
no authority for payments to members of the association of any buying 
charge, or trade charge, on purchases made in the country for delivery 
direct to the association, such charges being in the nature of a profit and not 
authorized either under the agreement or the appropriation. 
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Comptroller General McCarl to the Secretary of Agriculture, December 7, 
1934: 


Consideration has been given your letter of October 25, 1934, as 
follows: 


Question has arisen concerning the payments made by the Secretary of Agri- 
culture under the Marketing Agreement for Disposal of North Pacific Wheat 
Surplus. The facts are as follows: The Marketing Agreement for Disposal 
of North Pacific Wheat Surplus, copy of which is attached hereto, was entered 
into by the Secretary and the North Pacific Emergency Export Association for 
the purpose of bringing about the removal of the surplus of wheat from the 
depressed domestic market in the Pacific Northwest, comprising the States of 
Washington, Oregon, and northern Idaho. The removal was accomplished, 
briefly, by having the association purchase the wheat produced in the Pacific 
Northwest area, and the wheat so purchased was sold by the association oD 
written bids from its members who had secured orders for the sale of the wheat 
in the export trade. Section 4 of the agreement provides the manner in which 
the wheat was to be purchased, and section 5 provides the manner in which the 
wheat so purchased was to be disposed of. 

Section 7 provides the manner in which the verified statements with respect 
to such sales were to be made to the Secretary and defines the terms “ purchase 
price”, “sales price” and “net sales price.” Copy of the forms referred 
to in these sections are attached hereto. 

Section 8 of the agreement provides the manner in which payment was to be 
made by the Secretary to the association, and section 9 provides the manner 
in which the association was to transfer these funds to the association members. 

The manner in which the purchase of the wheat and the disposal thereof was 
accomplished, under the terms of the agreement, is briefly as follows: The Sec- 
retary, through his representatives, announced from time to time the quantity 
of wheat to be purchased and the price to be paid therefor. A contract was 
entered into between the association and the member, in which the association 
agreed to buy from the member a specified quantity of the wheat to be pur- 
chased at the price announced by the Secretary. This price was basis no. 1, 
Federal grades, sacked, delivered on track at tidewater terminal markets, in 
accordance with exhibit A to the agreement. The members of the association 
purchased the wheat in many instances from producers or elevators back in 
the country. In order to reflect the announced price back to the producer, the 
contract for the purchase of wheat between the association and the member, copy 
of which is attached hereto, provides in part as follows: 

“The price paid in the country for wheat covered by this contract is the 
full association-quoted price as in effect on date of purchase, less only the 
established trade charges to convert wheat frem country basis to basis no. 1, 
sacked, track tidewater terminal.” 

The documents submitted to the Secretary under section 8 of the agreement, 
upon which payment was made to the association by the Secretary, show the full 
amount of the purchase price as announced by the Secretary’s representative. 

The members purchasing wheat entered into a separate contract with the 
individual from whom such wheat was purchased. When the association 
member made the purchase in the country, deductions were made from the 
price to be paid for the wheat as authorized by the Secretary's representative, 
to cover freight charges and other charges necessary to convert the wheat from 
country points to delivery at tidewater terminal and the charges provided 
for in exhibit A to the agreement. Approximately a one-cent-per-bushel buying 
charge was included in the deductions made by the association members from 
the price the members paid for the wheat at country points. This deduction 
does not appear in the documents presented to the Secretary to support the 
claims of the association with respect to payment to the association by the Secre- 
tary of the difference between the purchase price and the net sales price in 
accordance with section 8 of the agreement. It does, however, appear in the 
members’ records of transactions between themselves and the country elevators 
and others from whom they purchased the wheat with which to fill the con- 
tracts made between the association and the Secretary. 

The following question is presented for your decision: 

Were the payments by the Secretary of Agriculture to the association, made 
in the manner set forth in the above statement of facts, properly made; or 
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should the one-cent charge per bushel, which was deducted by the member in 
purchasing the wheat in the country, be deducted in calculating the differential 
payment to be made to the association by the Secretary of Agriculture? 

The question presented arises in connection with transactions 
under marketing agreement no. 14 of the Agricultural Adjustment 
Administration with the North Pacific Emergency Export Associa- 
tion, executed pursuant to authority contained in the Agricultural 
Adjustment Act approved May 12, 1933. 

Section 4 of the agreement provides for purchase of wheat by the 
association and authorizes the Secretary of Agriculture in his <lis- 
cretion to designate the quantity to be purchased, the price to be 
paid therefor and from whom such purchases should be made. 1t 
does not appear that the Secretary designated the persons or agencies 
from whom purchases should be made, but the contracts for purchase 
of wheat from members of the association were approved by his 
authorized representative. The purchase prices fixed by the Secre- 
tary and named in the contracts for purchase by the association were 
on basis no. 1, Federal grades, sacked and delivered on track at tide- 
water terminal markets. The association made its purchases from 
its members. The members of the association, after securing a con- 
tract for the sale of wheat to the association at a fixed price, pur- 
chased the wheat necessary for making deliveries called for by the 
contract from producers, dealers, warehouses, or others in the coun- 
try. The price paid tor wheat in the country by members of the 
association was approximately 1 cent per bushel less than the price 
provided by the terms of the contract between the association and 
its members. This deduction was made to cover the established 
trade charges to convert wheat from country basis to basis no. 1, 
sacked, track tideweter terminal. Apparently, this included over- 
head, but not transportation charges, for the wheat was purchased 
on a delivered basis. In reality, it is simply an agent’s commission 
payable to the members of the association as a buying charge. The 
country sellers delivered the wheat to the association for the account 
of its members whose contracts called for a price of 1 cent per bushel 
higher than was paid the sellers in the country. 

The association was organized as a nonprofit corporation under 
the laws of the State of Oregon. One of its purposes was to re- 
establish prices to farmers at a level that would give agricultural 
commodities a purchasing power equivalent to that of such products 
in the prewar period, August 1909 to July 1914. The association was 
authorized to purchase large quantities of wheat at prices fixed by 
the Secretary of Agriculture. For the association to purchase only 
from its members and allow such members to effect such bargains 
as were possible with producers or elevators would not only be 
contrary to the declared policy of Congress and the purposes of 
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the marketing agreement but would have the effect of creating a 
monopoly for the benefit of the members of the association. Argu- 
ment to support such practices would be futile. The practice adopted 
by the association is the same in principle. The only difference is 
in the extent or amount of commission or profit afforded members 
for making purchases indirectly for the association. Apparently, 
this was kept at a minimum by regulation or verbal agreement as a 
matter of policy. 

Section 8 of the agreement provides: 

Sec. 8. The association shall, if any part of the wheat purchased is sold 
as either wheat and/or flour, pursuant to section 5 hereof, present to the 
Secretary a verified statement, on forms to be supplied by the Secretary, 
showing the purchase price of such wheat, the sales price and the net sales 
price for such wheat and/or flour. The Secretary agrees to pay to the associa- 
tion within a reasonable time of the receipt of such statement and other 
documents which shall indicate to the satisfaction of the Secretary that such 


wheat and/or flour has been exported, or otherwise disposed of pursuant to 
section 5 hereof an amount equal to the difference between the purchase price 


and the net sales price. 

Under this section, the Secretary of Agriculture is obligated to 
reimburse the association for losses sustained on wheat and/or flour 
which has been exported, or otherwise disposed of pursuant to 
provisions of section 5 of the agreement. This loss is the difference 
between the purchase price and the net sales price. The purchase 
price as defined in the agreement, section 7, paragraph 3, is “the 
price provided in the wheat contracts purchased pursuant to section 
4 hereof.” The association is required to furnish verified statements 
showing the purchase price and the net sales price as a basis for 
determining the amount the Secretary of Agriculture must pay. 
The verified statements presented to the Secretary show the price 
the association has paid or agreed to pay its members for wheat 
but do not reflect the actual purchase price paid producers and/or 
elevators from whom the wheat was really purchased. 

It was not the intention of the Congress and the marketing agree- 
ment fails to make provisions for setting up or establishing a profit- 
making business for either the association or its members. Prices 
fixed by the Secretary were considerably higher than the market 
price under the then existing conditions and it is not understood 
why it was necessary or expedient to allow a commission to mem- 
bers of the association for making purchases for the account of the 
association under such circumstances. The appropriation is avail- 
able for paying administrative expenses, rental and benefit payments, 
and refunds on taxes, but is not available for paying profits of 
favored dealers in basic agricultural products. 

The verified statements presented by the association to the Secretary 
of Agriculture should show the actual purchase price paid the pro- 
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ducers or others for the wheat purchased for the account of the 
association and there is no basis for charging appropriated funds with 
any amount in excess of the difference between the net sales price 
and the purchase price actually paid the producers or others from 
whom the wheat was in reality purchased. The contracts with the 
members of the association were not in fact contracts for the purchase 
of wheat. The members had no wheat to sell. The contracts be- 
tween them and the association had the effect of making them buying 
agents of the association and place them in position to safely 
operate a profit-making business at the expense of the United States 
without the benefits being properly and fully reflected to the wheat 
producers pursuant to the policy of the Congress expressed in the 
Agricultural Adjustment Act. 

Accordingly, you are advised that the payments by the Secretary 
of Agriculture to the association, made in the manner set forth were 
improperly obtained and made and that in calculating the differential 
payment to be made to the association the actual purchase price 
received by the producers or others from whom wheat was in fact 
purchased should be considered as the purchase price. Unless the 
price fixed in the contracts with association members was actually 
paid to the producers or others from whom the wheat was obtained, 
such price should be disregarded and adjustment made in accordance 
with the facts as they may appear. 


(A-59035) 


OATHS—TRAVEL VOUCHERS AND APPOINTMENTS—COMMISSION- 
ERS OF DEEDS FOR THE DISTRICT OF COLUMBIA 


Commissioners of Deeds for the District of Columbia appointed in accordance 
with section 557 of the act of March 3, 1901, 31 Stat. 1279, are authorized 
by that statute to administer oaths and may, therefore, administer oaths 
to expense accounts and to new appointees. 


Comptroller General McCarl to the Chairman, National Railroad Adjustment 
Board, December 7, 1934: 


There has been received your letter of November 26, 1934, as 
follows: 


This Board frequently has need for someone authorized to administer oaths, 
such as on travel vouchers, oaths of office in connection with appointments, etc. 
It was understood there was a possibility of having an employee of the Board 
appointed a notary public through the Department of Justice. However, the 
Department of Justice has advised that: 

“The President appoints notaries public in and for the District of Columbia, 
and such appointees must be residents of the District or have their sole place 
of business in the District. I would suggest that the appointment you desire 
might be made by the Governor of Illinois. 
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“The District of Columbia Code provides for the appointment by the Presi- 
dent of commissioners of deeds throughout the United States who are authorized 
to administer oaths and so forth. For such an appointment, the recommendation 
from the Governor of the State is required. If you could furnish us a recom- 
mendation from the Governor of Llinvis that Mr. Howard be appointed a com- 
missioner of deeds for the District of Columbia, residing in Illinois, such an 
appointment could be made and would probably answer your purposes.” 

It has been ascertained that the State of Illinois requires appointees as notary 
publics to have resided in the State for at least a year, the signatures of fifty 
voters, posting of a bond, the payment of various fees, making the total cost 
approximately $18 to $20, which expense the appointee would have to pay from 
his personal funds. 

It is requested that you advise, whether or not oaths on travel vouchers, 
oaths of office, etc., executed by a commissioner of deeds would be acceptable 
to your office, in case such an appointment is made, also whether or not a seal 
would be required. 


The appointment of commissioners of deeds for the District of 
Columbia is provided for in section 557 of the act of March 3, 1901, 
81 Stat. 1279, in the following language. 


Commissioners of deeds.—The President of the United States is authorized 
to appoint as many commissioners of deeds throughout the United States as 
he may deem necessary, with power to take the acknowledgment of deeds for 
the conveyance of property within the District, administer ouths, and take 
depositions in cases pending in the courts of said District in the manner pre- 
scribed by law; to whose acts, properly attested by their hands and seals of 
office, full faith and credit shall be given. 


The foregoing statute would appear to authorize commissioners 
of deeds to administer oaths generally and require their acts to 
be attested by a seal of office. Accordingly, affidavits to expense ac- 
counts and oaths of office may be executed before a duly appointed 
commissioner of deeds for the District of Columbia, his signature 
to be attested by the seal of his office. 

In connection with the foregoing attention is invited, also, to 
section 8 of the act of August 24, 1912, 37 Stat. 487, which provides: 


After June thirtieth, nineteen hundred and twelve, postmasters, assistant 
postmasters, collectors of customs, collectors yf internal revenue, chief clerks 
of the various executive departments and bureaus, or clerks designated by them 
for the purpose, the superintendent, the acting superintendent, custodian, and 
principal clerks of the various national parks and other Government reserva- 
tions, superintendents, acting superintendents, and principal clerks of the dif- 
ferent Indian superintendencies or Indian agencies, and chiefs of field parties, 
are required, empowered, and authorized, when requested, to administer oaths, 
required by law or otherwise, to accounts for travel or other expenses against 
the United States, with like force and effect as officers having a seal; for such 
services when so rendered, or when rendered on demand after said dute by 
notaries public, who at the time are also salaried officers or employees of the 
United States, no charge shall be made; and on and after July first, nineteen 
hundred and twelve, no fee or money paid for the services herein described 
shall be paid or reimbursed by the United States. 


While this act has been held applicable to other Government or- 
ganizations than those specifically designated as “ departments ” 
its provisions are applicable only to accounts for “ travel and other 
expenses.” See 3 Comp. Gen. 87; 6 id. 849; 13 id, 443. 
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(A-57620) 


LEAVE OF ABSENCE—CASH REIMBURSEMENT AFTER SEPARATION 
FROM THE SERVICE—PANAMA CANAL 


The authority vested in the President by the act of August 24, 1912, 37 Stat. 
561, in the matter of employment of personnel and the fixing of rates of 
compensation of employees of the Panama Canal, dces not include the 
authority to grant cash gratuities as reimbursement for leave of absence 
accrued and unused at date of separation from the service. The admin- 
istrative practice in making such payments must cease, but there will not 
be questioned such payments heretofore made if otherwise properly 
within administrative regulations. 


Comptroller General McCarl to the Governor, Panama Canal, December 8, 
1934: 


There was received a letter of September 7, 1934, from L. E. 
Burdge, as follows: 


I wish to submit the following in connection with my retirement from the 
service of the Panama Canal on the Isthmus: 

I retired from the service of the Panama Canal on the Isthmus July 31, 
1934, at which time I had 120 days leave to my credit: viz 8 days annual 
and 112 days cumulative leave: total 120 days, as shown on form 310-3 
attached. 

I received 118 days leave pay only, plus salary due. The paymaster’s ex- 
planation was that as we do not receive pay for the 3ist day of the month, 
the 2 days held out was to cover the 3lst day of August and October, thus 
tentatively carrying me on leave status after retirement. 

If it were in order to place me on a tentative leave status after retirement 
in order to deduct the above two dates from leave due, it would only be 
reasonable to assume that I should receive the rights of an employee on leave, 
for which apparently I should receive annual leave credit of 2 days each 
month for the full period of 120 days, which would add to my credit 8 days 
additional annual leave. 

I do not expect credit for annual leave during this apparent tentative leave 
status, nor am I suggesting that my assumption is correct, but I believe I 
am within my rights to question the deduction of 2 days leave due at time 
of retirement to cover a mythical leave period since according to the law 
when an employee retires, all accounts are Closed out by commuting to cash all 
leave due on last day of service, closing the account of the employee as far 
as the Panama Canal is concerned as of date of retirement, and transferring 
all papers to the Veterans’ Bureau, Washington, D. C. 

Your decision is respectfully requested as to whether or not I am entitled to 
the two days’ leave pay withheld by the paymaster, Panama Canal. 


Under date of October 18, 1934, you reported, with reference to this 
matter, as follows: 


In response to your letter A-57620, of the 9th instant, requesting a report 
of the facts in connection with the cash payment in commutation of 120 days’ 
leave in the case of L. B. Burdge, you are informed that this item appears under 
pay number 65 of voucher 742 in the September 1934 accounts of R. W. Glaw, 
Paymaster, The Panama Canal (symbol 92019), and reads as follows: 


L. EB. Burdge, clerk, retired 7/831. 8 AL, 112 CL commuted: 
118/30ths @ $250.00 
Less 5% BH. A 


922. 10 


The above computation was made in accordance with the following quoted 
unpublished decision : 
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EWM-8-D 


TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE TREASURY, 


WASHINGTON, February 9, 1915. 
L. R. H. 


The Governor, 
The Panama Canal, Canal Zone, Through Washington Office, 
Washington, D. C. 

Str: I have your letter of the 30th ultimo, requesting my decision as to the 
manner of computing commutation to leave pay under the provisions of Execu- 
tive order of February 2, 1914, providing conditions of employment for the 
permanent force of the Panama Canal, and reading in part as follows: 

“* When an employee's service is terminated, a cash pxyment in commutation 
of leave will be made to him for the number of days’ cumulative leave due, plus 
the — leave due. In the event of his death his estate will be paid the 
sum due.’ 

“You cite a specific case as an example as follows: 

“*M. J. Kimball resigns effective at the close of business February 12, 1915, 
and has 51 days’ leave due on that date. Would he be entitled to 51/30ths of a 
month's compensation, or would payment be made on the same basis as if he 
remained in the service and actually took the 51 days’ leave effective February 
13, which would make §2/30ths of a month’s compensation?’ 

“If Mr. Kimball should remain in the service of the Panama Canal and 
should take his 51 days’ leave of absence beginning on February 13, 1915, said 
leave would expire on April 4, 1915, and he would be entitled to pay for 52/30ths 
of a month's compensation; that is to say, for 18 days in February, 30 days in 
March, and 4 days in April. For the purpose of computing annual or monthly 
compensation each and every month is held to consist of 30 days without regard 
to the actual number of days in any month, thus excluding the 81st day of any 
month from computation and treating February as if it actually had 30 days. 
See section 6 of the act of June 30, 1906 (34 Stat. 763). 

“I am of the opinion that the Executive Order, supra, in the cases of em- 
ployees coming within its terms should be construed as authorizing payment to 
them upon the same basis as if they had remained in the service and actually 
took the leave to which they were entitled. I have no doubt that this construc- 
tion was intended by the framers of the order. This will in some instances give 
an employee pay for more days than his actual leave and in others pay for a 
less number of days, depending upon the month or months which the leave 
constructively covers. 

Respectfully, 


Geo. W. Downey, Comptroller. 
Ww.” 


J. D. T. 


Mr. Burdge’s services were terminated on July 31, 1934, but if he had re- 
mained in the employ of the Panama Canal and actually entered upon the 120 
days’ leave due him on the day following, the computation of pay therefor would 
have been: 

81 days’ leave, August 1-31, equals 30/30ths @ $250.00. 
30 days’ leave, September 1-30, equals 30/30ths @ $250.00. 
81 days’ leave, October 1-31, equals 30/30ths @ $250.00. 
28 days’ leave, November 1-28, equals 28/80ths @ $250.00. 
Totals 120 days’ leave, 118/30ths @ $250.00. 

The authority to commute leave with pay into a cash payment when an 
employee's service is terminated which was quoted in the above decision is still 
in effect and is repeated as paragraph numbered 36 in the President’s Executive 
order number 2514, dated January 15, 1917 (section 49: 35 personnel regulations, 
the Panama Canal). 


Section 4 of the Panama Canal Act of August 24, 1912, 37 Stat. 
561, provides, in part, as follows: 


* * * the President is authorized thereafter to complete, govern, and 
operate the Panama Canal and govern the Canal Zone, or cause them to be 
completed, governed, and operated, through a governor of the Panama Canal 
and such other persons as he may deem competent to discharge the various 
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duties connected with the completion, care, maintenance, sanitation, operation, 
government, and protection of the canal and Canal Zone. * * * All other 
persons necessary for the completion, care, management, maintenance, sani- 
tation, government, operation, and protection of the Panama Canal and Canal 
Zone shall be appointed by the President, or by his authority, removable at his 
pleasure, and the compensation of such persons shall be fixed by the Presi- 
dent, or by his authority, until such time as Congress may by law regulate 
the same, but salaries or compensation fixed hereunder by the President shall 
in no instance exceed by more than twenty-five per centum the salary or 
compensation paid for the same or similar services - persons employed by 
the Government in continental United States, * * 

Particular attention is directed to the stati “and the compen- 
sation of such persons shall be fixed by the President or by his 
authority, until such time as Congress may by law regulate the 
same.” 

The authority vested in the President by the act of 1912, supra, 
in the matter of the employment of personnel and the fixing of 
rates of compensation, does not include the authority to grant 
cash gratuities to former employees or to the estates of former em- 
ployees. While the right to grant reasonable leave of absence with 
pay—in the sense of excusing the employee from rendering service 
for a reasonable period while he continues to be an employee, with- 
out deduction of pay for the absence—would exist as an incident to 
the right to employ and fix compensation, in the absence of any 
statute specifically authorizing or prohibiting the granting of leave, 
the authority to appoint and fix the compensation of employees 
properly may not be held to carry with it the right to pay a former 
employee or the estate of a former employee, the commuted value 
of leave which might have been, but which was not granted and 
taken during service. 

It has been held, with respect to employees in the continental 
United States, that in the absence of a specific statute so providing, 
there is no authority to pay employees after separation from the 
service for leave not taken (7 Comp. Gen. 83; 8 id. 471 (involving 
a navy yard employee) ; 12 7d. 602; and 13 id. 179). You are advised, 
therefore, that while it is proper to give employees of the Panama 
Canal who are about to resign or to become involuntarily separated 
from the service, the benefit of the accrued leave by granting them 
the leave that has been earned and making the separation effective 
at the expiration of the leave granted, in the absence of a statute 
specifically so providing, the administrative practice of paying the 
former employees or to the estates of former employees, after sepa- 
ration from the service by retirement, resignation, death, or other- 
wise, the commuted value earned but not taken prior to the effective 
date of such separation, must be discontinued. 

There will not be questioned such payments heretofore made, if 
otherwise properly within the administrative regulations, and L. E. 
Burdge has been advised accordingly. 
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(A-58409) 


CONTRACTS—PURCHASE OF GASOLINE, KEROSENE, OILS, ETC.— 
CONSIDERATION 


One of the first and most important requisites of a valid contract is that the 
terms thereof shall be certain, definite and specific. In the purchase of 
gasoline, kerosene, oils, etc., the procedure should be such as to result in 
a valid contract and where definite quantities cannot be stated in the ad- 

vertisement and the contract, estimated quantities should be stated with 

a variance of 10, 20, or 25 percent, based on prior or anticipated needs. 


Comptroller General McCarl to the Secretary of War, December 11, 1934: 


Your attention is invited to four contracts, as follows: 


W 614 eng-878, dated June 20, 1934, with the Chalmette Petroleum Corporation 

W 614 eng-879, dated June 20, 1934, with the Jackson Oil Cv., Ine. 

W 614 eng-S80, dated June 20, 1934, with the Pan American Petroleum 
Corporation 

W 614 eng-881, dated June 20, 1934, with the Texas Co. 


The contracts cover the purchase of gasoline, kerosene, Diesel- 
engine distillate, long-time burning oil, and cup grease for the first 
New Orleans engineer district for the period July 1 to September 
80, 1924. The proposals are on standard form no. 33 with an ad- 
denda signed by the bidders agreeing that the contractor will com- 
ply with the applicable code of fair competition of its trade or in- 
dustry. The advertisement for bids did not inform prospective bid- 
ders as to the amount of oil, gasoline, etc., required. Accordingly, 
upon receipt and examination of the contracts by this Office, the 
Chief of Engineers, War Department, was requested to report why 
definite quantities were not stated, and in reply thereto there was 
forwarded under date of September 15, 1934, second endorsement of 
August 29, 1934, from the executive officer, Corps of Engineers, New 
Orleans district, as follows: 


1. In reply to the basic letter, it may be stated that this office has approxi- 
mately thirty projects authorized by Cong’ess under its supervision, in addition 
to several Public Works projects, some of which funds have already been alloted 
for, and others for which allotments are expected in order to initiate work at 
any time. These projects are scattered throughout the length and breadth of 
Louisiana. Many of these projects call for the maintenance of channels, the 
dredging of shoals, repairs to jetties, dikes, bulkheads, and other constructions 
along waterways. In addition, this office has under supervision the work of 
removing the water hyacinth from the navigable waters of the entire State of 
Louisiana. Experience has shown that work may become essential on any one 
or all of these projects, at any time without warning or time in which to make 
full preparation; such work frequently requiring the assignment of fluating 
plant or other equipment which would need petroleum products for their opera- 
tion. This office has long made it a policy to enter into contracts for the petro- 
leum products needed for periods of three months, and has attempted to obtain 
under such contracts delivery points in the probable zones of operations cov- 
ered by the various projects on which work seems probable. This is deemed 
necessary to avoid the tying up of floating plant while on the job, with conse- 
quent exorbitant expense and delay while waiting to advertise and award 
eontracts for petroleum needs at given points. ‘The only other alternative 
would be to establish a receiving point within this district and this office to 
attempt to make all deliveries to all jobs in out-of-the-way places. This latter 
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alternative has been deemed uneconomical, unwarranted, and inadvisable. The 
existing procedure has been in effect for a number of years and has proven 
entirely satisfactory. All dealers bidding on our petroleum needs understand 
that all our requirements covered under the proposal will be procured from 
the low bidder, to whom the contract will be awarded, during the entire life 
of the contract, and no complaints or evidence of dissatisfaction have been 
expressed because of contracts not stating definite quantities. 

2. For this office to attempt to state definite or approximate quantities at 
the numerous points listed in the specifications covering the contracts referred 
to in the basic lette’, could only result in a wild sort of guess and might result 
in a variation in actual orders as against the contract quantities of three or 
four hundred percent. It frequently becomes necessury to remove a piece of 
fluat ng plant trom a project to accomplish some emergency item of work, only 
to have it recalled back or moved to a third job because of excessive shoualing 
or other conditions. It oftentimes occurs that allutments are not received at 
times expected and construction schedules have to be varied and other variable 
fuctors enter into estimating the petroleum needs of this district. Attent.on is 
invited to the fact that communication and transportation is extremely cumber- 
some and inudequate, sometimes not existing at all, in the isolated localities in 
which the plant of this district must be serviced with petroelum products. 

3. In the cuse of the three contracts referred to in the busic letter covering 
gasoline, kerosene, Diesel-engine distillate, long-time burning oil and cup grease, 
this office adopted the practice of weighting the bids for various delivery points, 
these weights to be multiplied against the unit bid price for the purpose of bring- 
ing all bids to a common denominator, These weights have been set in the light 
of the expected needs of the district and have been far more acceptable to the 
bidders than approximate quantities which might not be lived up to could have 
been. It appears that instructions from the General Accounting Office have re- 
quired that approximate quantities or definite quantities should be stated in the 
proposal, if possible. This office has not deemed it possible and has felt that the 
system of weighing used, as in this instance, has been more logical than would be 
the case in attempting to haphazardly estimate the approximate quantities which 
would be actually ordered for any three-month period. 

4. This office has fcund on opening bids for petroleum products in recent 
months, since provisions of the petroleum code industry have been in effect, 
that all bid prices received quoted the same unit prices, except in those cuses 
in which the dealers later claimed they made errors. Attention is invited 
to the fact that discounts offered are strictly regulated by the provisions of 
the code of the petroleum industry. It appears, for instance, that on motor 
fuel V or gasoline that a quantity discount of one cent per gallon may be al- 
lowed, but only as a rebate, if it develops that the total purchases under the 
contract over a period of a month exceed 3,000 gallons. In the event these 
purchases over any one month exceed 10,000 gallons, a discount in the form 
of a rebate of 2 cents per gallon is allowed, It appears from the information 
available to this office that the oil companies would not quote a discount 
except on the terms just outlined in their bidding. It, therefore, appears that 
the discount could not enter into the comparison of bids received, and that the 
actual discounts due the United States under the contract could only be deter- 
niined on the basis of the actual quantities ordered under the contract over 
a given period of time. The mere fact that after approximate quantities were 
stated, which if left up to the actual orders under the contract would warrant 
a given discount, could not effect the basis on which any of the oil companies 
could bid. It, therefore, appears under existing conditions approximate quan- 
tities stated in the proposal would gain nothing for the United States and 
could only be embarrassing to this office and to the successful bidder if they 
were not properly lived up to under the varying needs of this office. 


One of the first and most important requisites of a valid contract is 
that the terms thereof shall be certain, definite, and specific. 13 
Comp. Gen. 181. See also the case of Willard, Sutherland & Co. v. 
United States, 262 U. S. 489, quoting from page 493, wherein it was 
said: 
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There is nothing in the writing which required the Government to take, 
or limit its demand, to any ascertainable quantity. It must be held that, 
for lack of consideration and mutuality, the contract was not enforceable. 
Cold Blast Transportation Co. v. Kansas City Bolt & Nut Co., 114 Fed. 77, 81; 
Fitzgerald v. First National Bank, id. 474, 478; A. Santaella & Co. v. Otto F. 
Lange Co., 155 Fed. 719, 721, et seq.; Golden Cycle Mining Co. v. Rapson Coal 
Mining Co., 188 Fed. 179, 182, 183. 


It was stated in decision of November 9, 1925, 5 Comp. Gen. 342, 
quoting from the syllabus, that: 

In view of the urgent needs and peculiar conditions affecting the vehicle 
branch of the Postal Service throughout the country, objection will not be 
made to the entering into of sliding-scale contracts for the purchase of gaso- 
line and oil based on the current market prices at the time and place of 
delivery, where an ultimate differential is shown in favor of the United States 
below the ascertained tank-wagon or market price, when the same or better 
results cannot be otherwise obtained under flat-price contracts covering a 
reasonable period of time (5 Comp. Gen. 186, modified). 


While it may not be possible to definitely determine the number of 
gallons which may be required under the conditions stated in the 
endorsement of August 29, 1934, there appears no reason why there 
should not be an estimated quantity specified with a variance of 
10, 20, or 25 percent. This estimated amount no doubt could be 
obtained from records of consumption of such products during a 
prior or similar period to that covered by the contracts in question. 
In following such procedure, there would be no occasion for having 
a central delivery point, as stated by the executive officer in his 
endorsement, supra, or any change in the procedure now existing 
with reference to the purchase and delivery of such supplies by the 
New Orleans district engineer office. 

Hereafter, in all such matters, the procedure should be such as to 
result in a valid contract and where definite quantities cannot be 
stated in the advertisement and contract, estimated quantities should 
be stated—based on prior or anticipated needs—with provision for 
reasonable variation therefrom so as to comply with the principles 
stated in the Willard, Sutherland & Co. case, supra. 


(A-58689) 


CLASSIFICATION—CUSTODIAL SERVICE IN POST-OFFICE 
BUILDINGS 


Except the mechanical labor force which is subject to the 40-hour week statu- 
tory provision, all employees paid under the appropriation item “ operating 
force” for the Custodial Service in public buildings under the Post Office 
Department, including those occupying positions transferred from the Treas- 
ury Department to the Post Office Department by Executive Order No. 6166, 
dated June 10, 1933, are subject to the Classification Act as extended to the 
field service by section 3 of the Welch Act and section 2 of the Brookhart 
Salary Act. 
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A laborer of the Railway Mail Service in the second grade receiving $1,600 per 
annum under the terms of the act of February 28, 1925, 43 Stat. 1062, has 
no vested right to receive the same or a higher salary rate initially upon 
transfer to a newly created position in the Custodial Service in public build- 
ings under the Post Office Department subject to the Classification Act, but 
the salary rate would depend on the nature of the duties performed and the 
provisions of the Classification Act. 


Comptroller General McCarl to the Postmaster General, December 11, 1934: 


There has come to the attention of this office information that five 
positions with the title of “ laborer ” have been created in the operat- 
ing force of the New York City post office with salary rate of $1,600 
per annum in the Custodial Service. It is understood these positions 
were created for the purpose of permitting the transfer to them of 
five laborers in the Railway Mail Service. Laborers in the first- and 
second-class post offices and in the Railway Mail Service are divided 
into two grades, viz, first grade, salary $1,500; second grade, salary 
$1,600. Act of February 28, 1925, 43 Stat. 1060, 1062. Executive 
Order No. 6166, dated June 10, 1933, provided, in part, that “ The 
administration of post-office buildings is transferred to the Post Office 
Department.” This transfer was made effective October 1, 1933, when 
a large number of employees of the Custodial Service, Treasury De- 
partment, were reappointed to their same positions and at their same 
salaries in the Postal Service. 


The following appropriation is provided in the act of March 15, 
1934, 48 Stat. 449: 


Operating force: For personal services in connection with the operation and 
maintenance of public buildings, including the Washington post office and the 
customhouse building in the District of Columbia, under the administration of 
the Post Office Department, together with the grounds thereof and the equipment 
and furnishings therein, including telephone operators for the operation of 
telephone switchboards or equivalent telephone-switchboard equipment in such 
buildings jointly serving in each case two or more governmental activities, 
$10,935,000: Provided, That in no case shall the rates of compensation for the 
mechanical labor force be in excess of the rates current at the time and in the 
place where such services are employed. 

The positions transferred from the Treasury Department to the 
Post Office Department under the above-mentioned Executive order 
remained subject to the schedule of salary rates prescribed by the 
Classification Act of 1923, as amended by the Welch Act of May 28, 
1928, 45 Stat. 776, and the Brookhart Salary Act of July 3, 1930, 
46 Stat. 1004. Also, any new positions created in the same unit, the 
salaries of which are payable under the appropriation “ Operating 
force ” for public buildings under the Post Office Department—except 
positions in the “ mechanical labor force” within the proviso to the 
appropriation item, which are subject to the 40-hour week provision, 


section 23 of the act of March 28, 1934, 48 Stat. 522—are subject to 
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the terms and conditions of the Classification Act, as amended, appli- 
cable to the field service. See section 3 of the Welch Act and section 
2 of the Brookhart Salary Act, supra. In other words, the status as 
to salary, classification, etc., of the employees in the Custodial Service 
in post-office buildings was in no way changed by the transfer of 
said service from the Treasury Department to the Post Office 
Department. 

The schedule of salary rates prescribed by the Classification Act, 
as amended by the Welch and Brookhart Salary Acts, under.the head- 
ing “ Custodial Service ”, in which it is assumed the positions pay- 
able under the appropriation “Operating force”, not within the 
proviso, properly would be placed or allocated, does not contain a 
salary rate of $1,600 per annum, and, accordingly, there would 
be no authority to create the five positions in question with such a 
salary rate. 

Furthermore, in creating new positions in said force, there should 
be specified the proper grade as prescribed by the Classification Act, 
based on the duties required to be performed, comparable to the 
duties of the same or similar positions in the District of Columbia. 
The fact that the five employees transferred, or proposed to be trans- 
ferred, to the newly created positions in the operating force for 
public buildings, previously held positions in the second grade, 
salary $1,600 per annum, of laborers in the Railway Mail Service, 
did not vest in them the right to receive the same or a higher salary 
rate initially upon transfer to the new positions subject to the Classi- 
fication Act, but on the contrary, their salary rate upon transfer 
would depend on the nature of the duties performed and the provision 
of the Classification Act. After the Post Office Department has 
properly allocated the new positions based on the duties performed, 
there may be fixed any salary rate prescribed for that grade by the 
Classification Act, as amended, not in excess of the rate received 
as laborers in the Railway Mail Service. Of course, all new appoint- 
ments must be made at the minimum salary rate of the grade in which 
the position is properly allocated. 

You are advised, therefore, that credit may not be allowed in the 
postal accounts for payments of compensation to laborers paid under 
the appropriation “Operating force” for public buildings at the 
rate of $1,600 per annum, nor for any payment of compensation 
under said appropriation for positions other than the “ mechanical 
labor force ”, unless the pay rolls or vouchers presented to this office 
for audit indicate the Classification Act grade in which the positions 
have been administratively placed or allocated. 
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(A-58761) 


PRINTING AND BINDING—FIELD—EMERGENCY CONSERVATION 
WORK 






Printing may be performed outside of the District of Columbia only when 
authorized or approved by the Joint Committee on Printing pursuant to the 
act of March 1, 1919, 40 Stat. 1270. A certificate by the procuring officer as 
to the necessity therefor does not satisfy the statute except when it is sup- 
plemental to and within the limits of a general authorization by the Joint 
Committee on Printing for a specified amount of field printing. 


Comptroller General McCarl to Major E. T. Comegys, United States Army, 
December 11, 1934: 


There has been received your request of November 1, 1934, for 
review of the settlement of this office disallowing credit in your ac- 
counts for $75.25 paid to the Paragon Press of Montgomery, Ala., 
for printing performed in January 1934 in connection with the 
Emergency Conservation Work. Credit was disallowed for the 
reason that the printing had not been done at the Government Print- 
ing Office as required by the act of March 1, 1919. In support of 
your request for review, you forwarded a statement by Page S. 
Bunker, State forester, as follows: 


I hereby certify as responsible officer in the field that the printing covered 
by this voucher was, in my opinion, urgent or necessary to have done elsewhere 
than in the District of Columbia, for the exclusive use of a field office of this 
department and that same is of the class and within the limitation specified 
in par. 101 of the regulations of the Joint Committee on Printing. 


Section 11 of the act of March 1, 1919, 40 Stat. 1270, provides: 


* * * That on and after July 1, 1919, all printing, binding, and blank- 
book work for Congress, the Executive Office, the judiciary, and every executive 
department, independent office and establishment of the Government shall be 
done at the Government Printing Office, except such classes of work as shall 
be deemed by the Joint Committee on Printing to be urgent or necessary to have 
done elsewhere than in the District of Columbia for the exclusive use of any 
tield service outside of said District. 


Printing may be performed outside of the District of Columbia 
only when authorized or approved by the Joint Committee on Print- 
ing. A certificate by the procuring officer as to the necessity there- 
for does not satisfy the statute, except when it is supplemental to and 
within the limits of a general authorization by the Joint Committee 
on Printing for a specified amount of field printing as set forth in 
the paragraphs following paragraph 101 of the regulations of the 
Joint Committee. It does not appear that any field printing was 
authorized for Emergency Conservation Work in the regulations 
in force during the period involved. 

Upon review the settlement must be and is sustained. 
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(A-59006) 


DEPARTMENTS, EXECUTIVE—SERVICES BETWEEN—COMPUTATION 
OF COST 





As the actual cost of an employee’s services when on an annual basis includes 
compensation for Sundays and holidays, when adjusting the cost between 
departments for services rendered by such an employee, it is proper to 
divide the annual salary rate by the actual number of working days in 
the year to obtain the cost of each day’s service in accordance with section 

601 of the act of June 30, 1932, 47 Stat. 417. 


Comptroller General McCarl to the Secretary of Agriculture, December 11, 
1934: 


Reference is had to your letter of December 3, 1934, with respect 
to reimbursement to the Bureau of Animal Industry of your depart- 
ment for services rendered the Federal Surplus Relief Corporation, 
the voucher for which has been submitted to this office for preaudit by 
that corporation. The charges against the Federal Surplus Relief 
Corporation are computed in accordance with circular letter no. 1834 
of your department, which provides as follows: 


To inspectors and others in charge: 

Referring to previous instructions on the subject of billing other Government 
agencies for personal services performed by this bureau, the following method 
of computation shall be used: Obtain the monthly salary rate from the Govern- 
ment salary tables for the corresponding annual rate; divide that amount by 22 
to ascertain the daily rate; divide the daily rate by 8 to ascertain the hourly 
rate. Use the above obtained rates for computing the total gross amount. 
With the present rate of 5% compensation deduction, 95% of the amount 
obtained by the above computations will be used for billing the agency for 
whom the services are performed. 


Section 601 (a) of the act of June 30, 1932, 47 Stat. 417, provides: 


Any executive department or independent establishment of the Government, 
or any bureau or office thereof, if funds are available therefor and if it is 
determined by the head of such executive department, establishment, bureau, 
or office to be in the interest of the Government so to do, may place orders with 
any other such department, establishment, bureau, or office for materials, sup- 
plies, equipment, work, or services, of any kind that such requisitioned Federal 
agency may be in a position to supply or equipped to render, and shall pay 
promptly by check to such Federal agency as may be requisitioned, upon its 
written request, either in advance or upon the furnishing or performance thereof, 
all or part of the estimated or actual cost thereof as determined by such de- 
partment, establishment, bureau, or office as may be requisitioned; but proper 
adjustments on the basis of the actual cost of the materials, supplies, or equip- 
ment furnished, or work or services performed, paid for in advance, shall be 
made as may be agreed upon by the departments, establishments, bureaus, or 
offices concerned: Provided, however, That if such work or services can be as 
conveniently or more cheaply performed by private agencies such work shall 
be let by competitive bids to such private agencies. Bills rendered, or requests 
for advance payments made, pursuant to any such order, shall not be subject 
to audit or certification in advance of payment. 
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when charging another department for such service as required in the 
above circular letter would appear proper. Instructions have been 
issued for the certification of the voucher on preaudit in accordance 
therewith. 


(A-58640) 
CONTRACTS—MISTAKE IN BIDS—AGENCY—VERIFICATION OF BIDS 






Where bids were requested for the furnishing of supplies to the Government 
and at the time of the consideration of the bids there was such a difference 
in price as to indicate a possible mistake in the low bid and upon being 
asked to verify its bid a representative of the bidder, present at the open- 
ing, stated that the prices quoted were correct and the award was then 
made on basis of the bid as submitted, the bidder may not thereafter be 
allowed to withdraw its bid on the ground of mistake made by its employee. 

Pursuant to the general rule applicable to the relationship between a principal 
and his agent, a Government bidder will not, and cannot, be permitted to 
deny that its salesman had authority to verify the bid if it appears 

that he was an employee of the bidder in the capacity of salesman and 

was present at the opening of the bids in such a capacity. 


Decision of Comptroller General McCarl, December 12, 1934: 





The Hajoca Corporation requested review of settlement no. 
0335892(1) dated February 15, 1934, disallowing its claim for the 
balance alleged to be due on account of mistake in bid for the fur- 
nishing of 300 rolls of asbestos roofing to the War Department, Edge- 
wood Arsenal, Md., under contract no. W-285-CWS-1156, accepted 
May 9, 1933. 

It appears that the War Department, Chemical Warfare Service, 
Edgewood Arsenal, Md., advertised for bids to be opened May 9, 
1933, for the furnishing, among other items, 300 rolls of roofing, 3-ply, 
red slate surfaced, asbestos, 108 square feet per roll, to be delivered 
to Edgewood Arsenal, Md. Two bids were received in response 
thereto. The Johns-Manville Sales Corporation submitted a bid of 
$3.08 per roll. The Hajoca Corporation submitted a bid of $1.24 per 
roll. 

It appears that upon the opening and consideration of the bids, but 
before award, the contracting officer, in view of the great difference 
between the two bids, thought there might be a mistake in the low 
price quoted by the Hajoca Corporation and asked a representative of 
the bidder who was present to verify the bid. This representative 
stated definitely that the prices quoted were correct and that he was 
fully aware of the material required to be furnished. Therefore, the 
said low bid was accepted and purchase order dated May 9, 1933, was 
sent to the bidder. 

Upon delivery of the roofing it was discovered that it was asphalt 
instead of mineral surfaced asbestos as called for in the advertised 
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specifications. The matter was brought to the attention of the bidder 
whereupon the bidder stated that a mistake had been made, that it 
did not intend to bid upon asbestos roofing and that the price of $1.24 
per roll was for asphalt roofing. However, the bidder then deliv- 
ered asbestos roofing, presenting a duly certified invoice in the amount 
of $372 which amount, less the 2% offered discount for prompt pay- 
ment, has been paid. Thereafter claim was presented for $481.44 
alleged to be the difference between the cost of furnishing the asbestos 
roofing and the amount paid. 

Paragraphs 14 and 19 of the Standard Government Instructions 
to Bidders provide: 

14. Withdrawal of bids—Bids may be withdrawn on written or telegraphic 
request received from bidders prior to the time fixed for opening. Negligence 
on the part of the bidder in preparing the bid confers no right for the withdrawa! 
of the bid after it has been opened. 

19. Errors in bid.—Bidders cr their authorized agents are expected to examine 
the maps, drawings, specifications, circulars, schedule, and all other instructions 
pertaining to the work, which will be open to their inspection. Failure to do 
so will be at the bidder’s own risk, and he cannot secure relief on the plea of 


error in the bid. In case of error in the extension of prices the unit price will 
govern. 


In requesting allowance of its claim, claimant has submitted evi- 
dence tending to show that the actual cost to it of the mineral sur- 
faced asbestos roofing was $2.75 per roll. The claimant urges, also, 
that its salesman who was present at the opening of the bids had no 
authority to make a definite and positive statement as to its bid. 
While as previously noted, there was some doubt on the part of the 
contracting officer, at the time of the opening of the bids, as to the 
correctness of the bid submitted by the Hajoca Corporation and he 
properly brought the matter to the attention of the representative of 
the claimant company who was present at the opening of the bids, 
when the said representative verified the- bid, the contracting officer 
was under no further obligation to protect the interest of the contrac- 
tor in the matter. After such verification there was no other course 
for the contracting officer to follow than to award the contract to the 
low bidder. See 10 Comp. Gen. 388. 

With reference to the contention that the salesman had no author- 
ity to verify the bid, it appears that he was an employee of the claim- 
ant company in the capacity of a salesman and was present at the 
opening of the bids in such a capacity, and it must be presumed that 
he was authorized to represent the company in the matter. The gen- 
eral rule is that whenever a person has held out another as his agent 
authorized to act for him in a given capacity; or has knowingly and 
without dissent permitted such other to act as his agent in that ca- 
pacity; or where his habits and course of dealing have been such as 
reasonably to warrant the presumption that such other was his agent 
authorized to act in that capacity, whether it be in a single trans- 
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action or in a series of transactions, his authority to such other to so 
act for him in that capacity will be conclusively presumed, so far 
as it may be necessary to protect the rights of third persons who 
have relied thereon in good faith and in the exercise of reasonable 
prudence; and he will not be permitted to deny that such other was 
his agent authorized to do the act he assumed to do, provided that 
such act was within the real or apparent scope of the presumed 
authority. 

The principal will not and cannot be permitted to deny that which 
by his words or conduct he has asserted if such denial would preju- 
dice an innocent third person who has reasonably relied upon such 
words or conduct. See Hubbard v. Tenbrook, 124 Pa. St. 291; 16 
Atl. Rep. 817; 2 L. R. A. 823. 

Upon the facts of record the settlement disallowing the claim must 
be and is sustained. 


(A-58800) 
EXECUTIVE DEPARTMENTS—REORGANIZATION 


The permanent transfer of a function from one department to another may 
be accomplished only by statutory authority or sanction, as, for example, 
by Executive order pursuant to sections 401 to 409 of the act of March 3, 
1933. Such a permanent transfer may not be accomplished under section 
601 of the Economy Act of June 30, 1932, which contemplates the per- 
formance of occasional services only by one department or establishment 
upon order of the department or establishment otherwise charged with 
that duty. 


Comptroller General McCarl to the Postmaster General, December 12, 1934: 


Reference is had to your letter of November 10, 1934, as follows: 


Enclosed is a copy of a letter from the Director of Procurement, Treasury 
Department, addressed to the Postmaster General, enclosing a copy of a letter 
addressed by the Acting Director of the Bureau of the Budget to the Comp- 
troller, Post Office Department, in regard to a transfer of seventy thousand 
dollars ($70,000.00) from the unexpended balance of the appropriation “ Furni- 
ture, Carpets, and Safes for Public Buildings, Post Office Department, 1935” 
to the appropriation “ Furniture and Repairs of same for Public Buildings, 
Procurement Division, 1935.” 

I have the honor to request that an account be stated and certified in favor 
of the Treasurer of the United States for the sum of seventy thousand «dollars 
($70,000.00). 


It appears from the correspondence inclosed with the request that 
the transfer is for the purpose of permanently revesting in the Pro- 
curement Division, Treasury Department, the control of the repair 
and replacement of lighting fixtures in Federal buildings transferred 
to your Department October 1, 1933, pursuant to Executive Order 
No. 6166 of June 10, 1933. It is stated that such transfer is based 
on section 601 of the Economy Act of June 30, 1932, 47 Stat. 417, 
which provides: 
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Any executive department or independent establishment of the Government, 
or any bureau or office thereof, if funds are available therefor and if it is 
determined by the head of such executive department, establishment, bureau, 
or office to be in the interest of the Government so to do, may place orders 
with any other such department, establishment, bureau, or office for materials, 
supplies, equipment, work, or services of any kind that such requisitioned 
Federal agency may be in a position to supply or equipped to render, and shall 
pay promptly by check to such Federal agency as may be requisitioned, upon 
its written request, either in advance or upon the furnishing or performance 
thereof, all or part of the estimated or actual cost thereof as determined by 
such department, establishment, bureau, or office as may be requisitioned; but 
proper adjustments on the basis of the actual cost of the materials, supplies, 
or equipment furnished, or work or services performed, paid for in advance, 
shall be made as may be agreed Upon by the departments, establishments, 
bureaus, or offices concerned: * 


Said section 601 of the Economy Act is not applicable to the present 
situation as it contemplates the performance of occasional services 
only, by one department or establishment upon the order of the de- 
partment or establishment which is otherwise charged therewith and 
does not contemplate the permanent transfer of a function of one 
department or service to another department. The permanent trans- 
fer of a function from one department to another may be accom- 
plished only by statutory authority or sanction. Sections 401 to 409 
of the act of March 3, 1933, 47 Stat. 1517-1519, granted to the Presi- 
dent of the United States authority to reorganize the various Gov- 
ernment departments or establishments and to transfer the whole or 
any part of any executive agency and/or functions thereof to the 
jurisdiction and control of any other executive agency. Pursuant to 
such authority, Executive Order No. 6166 of June 10, 1933, directed 
the transfer to the Post Office Department of administration of post- 
office buildings. The repair and replacement of lighting fixtures was 
necessarily involved in this transfer and appropriations were made 
to your Department for the fiscal year 1935 to take care of this and 
other expenses incident to the administration of such buildings. 
Accordingly, the retransfer of this particular function or activity to 
the Treasury Department may be accomplished only by an order of 
the President in accordance with the act of March 3, 1933, or by a 
specific act of the Congress. Therefore, the request for the transfer 
of the funds must be, and is, denied. 


(A-59066 ) 
PAY—PROMOTION—COMMISSIONED OFFICERS, MARINE CORPS 


Under the act of May 29, 1934, 48 Stat. 811, a second lieutenant of the Marine 
Corps advanced to first lieutenant on November 13, 1934, to rank from 
May 29, 1984, is entitled only to the pay and allowances provided by law 
for the grade from which promoted (second lieutenant) until he attains 
number 224 on the lineal list of first lieutenants. 


Comptroller General McCarl to Ensign D. C. T. Grubbs, United States Navy, 
December 12, 1934: 
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There has been received your letter of November 26, 1934, re- 
questing decision as follows: 


Subject: Increased pay and allowances of First Lieutenant Thomas B. 
Hughes, U. 8S. M. C. 

1. On November 21, 1934, subject officer executed oath of acceptance of ap- 
pointment as a first lieutenant in the Marine Corps of the United States, dated 
November 13, 1934, with rank from May 29, 1934, transmitted by letter of the 
Major General Commandant, dated November 14, 1934, 

2. In accordance with joint-service pay act of June 10, 1922, and act of 
March 20, 1933, as amended by the act of March 28, 1934, subject man should 
be credited with the pay allowance of the second pay period from July 1934. 

38. However, I understand that second lieutenants of the Marine Corps 
promoted to first lieutenants under the Marine Corps promotion bill of May 29, 
1934, are not entitled to the increased pay and allowance of the second pay 
period until they reach number 224 on the first lieutenants, U. S. M. C., list. 

4, After the Marine Corps bill of May 29, 1934, a bill, providing for the 
promotion of officers in the Navy, by selection from the grade of lieutenant 
(j. g.) to lieutenant and from lieutenant to lieutenant commander, was passed 
by Congress. This bill also made some mention of all Navy laws being appli- 
cable to the Marine Corps. 

5. Due to inadequate information at hand of these various laws I am unable 
to determine whether or not I am authorized to credit First Lieutenant 
Thomas B. Hughes, U. S. M. C., with pay and allowances of the second pay 
period from July 1, 1934, and respectfully request a decision on this subject. 


The act of May 29, 1934, 48 Stat. 811, provides: 


[Seo. 1.] That hereafter commissioned officers of the Marine Corps shall be 
distributed in grades, promoted, retired, and discharged in like manner and 
with the same relative conditions in all respects as are provided for commis- 
sioned officers of the line of the Navy, by existing law, or by laws hereafter 
enacted, except as may be necessary to adapt the said provisions to the Marine 
Corps, or as herein otherwise provided. 


* * * * * * * 


Sec. 16. That officers of the Marine Corps in the ranks or grades of lieutenant 
eolonel and major shall not be retired because of not being on a promotion 
list or on an eligible list for appointment as head of staff department, and shall 
be eligible for consideration for promotion by selection boards without regard 
to completion of twenty-eight and twenty-one years’ commissioned service, re- 
spectively. Upon promotion or advancement after the approval of this act, with 
the exception of the Major General Commandant, heads of staff departments 
with the rank of brigadier general, an officer of the Marine Corps who may 
be appointed as Judge Advocate General of the Navy, and commissioned war- 
rant officers, which officers shall receive the pay and allowances provided by 
law for their rank, commissioned officers of the Marine Corps shall receive the 
pay and allowances of the grade or rank from which promoted or advanced: 
Provided, That officers in the grades or ranks stated shall receive the pay and 
allowances of the grades or ranks in which serving upon attaining the number 
on the lineal lists of such grades or ranks, as follows: Major general, two (ex- 
cluding the Major General Commandant); brigadier general, six; colonel, 
thirty-five (common list) ; lieutenant colonel, thirty-eight (common list) ; major, 
eighty; captain, two hundred and fifty-six; first lieutenant, two hundred and 
twenty-four. 


This act modified the laws governing distribution, promotion, re- 
tirement, and discharge of commissioned officers of the Marine Corps. 
Its immediate effect was to authorize promotion of a large number of 
officers who under prior laws would not have been promoted so soon. 
The purpose of section 16 is to insure that the resulting earlier pro- 
motions shall not involve additional cost to the Government over 
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what would have obtained under prior laws. This is accomplished 
by the provision that: 










Upon promotion or advancement after approval of this act, * * * 
commissioned officers of the Marine Corps shall receive the pay and allow- 
ances of the grade or rank from which promoted or advanced: Provided, That 
officers in the grades or ranks stated shall receive the pay and allowances of 
the grades or ranks in which serving upon attaining the number on the lineal 
lists of such grades or ranks, as follows: Major general, two (excluding the 
Major General Commandant) ; brigudier general, six; colonel, thirty-five (com- 
mon list); lieutenant colonel, thirty-eight (common list); major, eighty; 
captain, two hundred and fifty-six; first lieutenant, two hundred and twenty- 
four. 






























If, as indicated in the submission, Thomas B. Hughes was pro- 
moted from second lieutenant to first lieutenant in the Marine Corps 
under date of November 13, 1934, to rank from May 29, 1934, under 
section 16 of the act, he is entitled only to pay and allowances pro- 
vided by law for the grade from which promoted (second lieutenant) 
until he attains number 224 on the lineal list of first lieutenants. At 
such time as he attains that number he will be entitled to the pay and 
allowances of a first lieutenant in the Marine Corps. 

The suggestion contained in the fourth paragraph of your letter 
is without foundation. The equalization to which you refer in that 
paragraph is established by section 1 of the Marine Corps promotion 
act quoted above. This act, Public, No. 263, was approved May 29, 
1934, and constitutes chapter 367 of the public laws passed at the 
second session of the Seventy-third Congress. An act of the same 
date, May 29, 1934, 48 Stat. 815, Public, No. 264, chapter 368 of the 
public laws passed at the second session of the Seventy-third Con- 
gress, provides for promotion by selection in the line of the Navy in 
the grades of lieutenant commander and lieutenant, but it contains 
no reference whatsoever to the Marine Corps. Provisions of that 
act, however, are extended to the Marine Corps by section 1 of the 
Marine Corps promotion act quoted above, and with the limitations 
contained in section 1, and the other provisions of the act. 


(A-54011) 


CONTRACTS—CLAIMS FOR INCREASED COSTS CAUSED BY CODE 
COMPLIANCE—TIME LIMITATION 





The date of record in the administrative office when the work under a Govern- 
ment contract was finally inspected and accepted as complying with the 
terms of the contract is the date from which there begins to run the six 
months’ period fixed in section 4 of the act of June 16, 1934, 48 Stat. 975, 
during which the contractor or subcontractor may exercise the option to 
submit a claim under the terms of said statute for increased costs caused 
by compliance on and after August 10, 1933, with codes of fair competition. 


Comptroller General McCarl to the Secretary of the Treasury, December 13, 
1934: 


— a 
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There has been received your letter of December 6, 1934, as 
follows: 


This Department has received inquiries with respect to the meaning of the 
clause “ within six months after the completion of the contract” contained 
in section 4 of Public Act 369, 73rd Congress. Since the authority for the 
adjustinent and settlement of claims under this act is vested in you, these 
inquiries are submitted for your determination. 


They are as follows: 


(1) When is the contract with the Government completed? Is it the date 
upon which the contractor’s work is concluded, the date of the Government’s 
acceptance and occupancy, or the date of final settlement? 

(2) Is the subcontractor’s contract completed under the act upon conclu- 
sion of the work under the subcontract, or is it completed upon the Govern- 
ment’s acceptance and occupancy, or upon the date of the final settlement of 
the contract with the general contractor? 

In connection with these questions, your attention is called to the difficulty 
of determining when the work has actually been completed. As a practical 
matter, considerable controversy could be avoided if the act were construed 
as allowing six months after the date of final settlement of the contract, both 
as regards the claims of general contractors and those of subcontractors. It 
is also believed that this is the proper construction of the language of the act. 

The particular language of the act of June 16, 1934, 48 Stat. 974, 
to which you have referred, is contained in section 4, as follows: 

No claim hereunder shall be considered or allowed unless presented within 
six months from the date of approval of this act or, at the option of the claimant, 
within six months after the completion of the contract, except in the discretion 
of the Comptroller General for good cause shown by the claimant. 

Presumably you have suggested the term “final settlement ” for 
the reason that said phrase is used in the act of August 13, 1894, 28 
Stat. 278, as amended by the act of February 24, 1905, 33 Stat. 811, 
812, and it needs but an examination of the cases arising under said 
act to disclose that it is extremely difficult to determine when “ final 
settlement ” has been effected of a contract within the meaning of 
said statutes and that the question is a prolific source of litigation 
between subcontractors, contractors, and the sureties on their perform- 
ance bonds. It is, of course, desirable to avoid any such fertile field 
of dispute as to when final settlement was effected in connection with 
the act of June 16, 1934, which did not use the term “ final settlement ”, 
but the phrase “completion of the contract.” As a practical matter, 
a contract is not completed until the work has been performed and 
accepted by the Government as complying with the terms of the con- 
tract, and it is to be presumed that in every case of a contract with 
the United States there is an administrative record as to when the 
work was finally inspected and accepted as complying with the terms 
of the contract, and such date is the date from which the 6 months’ 
period begins to run when the contractor exercises the option to sub- 
mit his claim within 6 months after the completion of the contract. 
The work of a subcontractor is not completed until the Government 
has inspected and accepted the work of the contractor, that is, until 
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the Government has inspected and accepted the building or other 
public work as complying with the terms of the contract, the 6 months’ 
period will not begin to run either as to the contractor or the sub- 
contractors. 

Your questions are answered accordingly. 


(A-56578) 
TRAVEL EXPENSES—LOWEST FIRST-CLASS RATE 


The limitation in section 10 of the act of March 8, 1933, 47 Stat. 1516, that 
allowances for travel under law authorizing reimbursement on an actual 
expense basis shall not exceed the lowest first-class rate by the trans- 
portation facility used, is all-inclusive and permits no exceptions for any 
cause and is applicable even though the lowest first-class accommodations 
are not available at the time transportation is applied for. 


Comptroller General McCarl to the Chairman, Federal Aviation Commission, 
December 13, 1934: 


There has been received your letter of October 10, 1934, as follows: 


We wrote the General Accounting Office on October 8th, stating that we 
felt that the action taken by it, in directing that a check for 20¢ in partial 
payment of voucher no. 35 be drawn in favor of the Treasurer of the United 
States, was not justified. The stated reason for this action was to reimburse, 
through payment of the 20¢ due on voucher no. 35 and through payment of 
$1.80 (the entire amount due on voucher no. 36) the Treasurer for payment 
of $2.00 more than the cheapest first-class accommodations on the Washington- 
Norfolk boat. 

We stated that we were holding voucher no. 36 pending your reconsideration 
of this matter. We stated that we felt that the alleged overpayment was 
justified in view of the fact that no other accommodations were available. 
This morning voucher no. 34 has been returned, disallowed, for a similar 
reason. It is further stated that the law permits of no exceptions to the rule 
that payment will be made only for the cheapest first-class accommodations. 

We are holding vouchers 34 and 36 in this. office for further consideration 
by your office. We quote from our letter of July 11, 1934: 

“1. Does this provision permit the payment of actual expenses of members 
of the Commission regardless of the provision of section 207 of the act ap- 
proved June 30, 19382 (47 Stat. 405), which amended section of the Subsistence 
Expense Act of 1926 approved June 3, 1926, to provide for a maximum per 
diem of not to exceed five dollars per day for civilian officers and employees 
of the departments and establishments of the Federal Government?” 

In answer to the foregoing letter, you wrote as follows: 

“Question 1 is answered in the affirmative, assuming it relates to travel 
expenses. Section 207 of the Economy Act, cited, repea'ed sections 4, 5, and 6 
of the Subsistence Expense Act of 1926, and amended section 3 of that act 
to authorize reimbursement for subsistence expenses on a per diem basis, 
only. However, section 21 of the act of June 12, 1934, supra, enacted subse- 
quent to the Economy Act, provides—* Said Commission shall have the power 
to pay actual expenses of members of the Commission in the performance of 
their duties.’ Other officers and employees of the Commission are subject 
to the provisions of the Subsistence Expense Act of 1926, as amended, and 
are limited to the per diem therein prescribed in lieu of subsistence while in 
a travel status.” 

In view of the above statement, we submit that since no other accommoda- 
tions were available, the total payment made for staterooms represents a 
payment of “actual expenses” as provided for in the act creating the Com- 
mission and as recognized by you in your letter of July 17th. 
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In view of the foregoing, we feel that the 20¢ which will be paid to the 
Treasurer when voucher no. 35 is paid, should be paid to the traveler who 
submitted voucher no. 35. We further believe that we should be authorized 
by you to return vouchers 34 and 36 for full certification by you for payment 
to the travelers of the full amount claimed. Copies of the preaudit difference 
statements are attached. 

Travel, which involved the expenses covered by the vouchers in question, 
was incurred more than a month ago. Naturally, the members of the Com- 
mission whose expenses are involved would appreciate a settlement of this 
matter at your earliest convenience. 


Section 10 of the act of March 3, 1933, 47 Stat. 1516, provides as 
follows: 

Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowances, in the 


case of travel ordered after the date of enactment of this act, shall not exceed 
the lowest first-class rate by the transportation facility used in such travel. 


Section 21 of the act of June 12, 1934, 48 Stat. 938, creating the 
Federal Aviation Commission, provides in part as follows: 


* * * Said Commission shall have the power to pay actual expenses of 
members of the Commission in the performance of their duties, * * 

The statutory limitation in the act first above quoted is unques- 
tionably applicable to the authority vested in the Federal Aviation 
Commission by the act last quoted. The limitation fixed in said act 
of March 3, 1933, is all-inclusive and permits no exceptions for any 
cause and is applicable even though the lowest first-class accommo- 


dations are not available at the time transportation is applied for 
(18 Comp. Gen. 10; id. 17). The decision of July 17, 1934, A-56578, 
from which you quote, gave no consideration to, and has no bearing 
on, the instant matter. 

You are advised, therefore, that the audit action in question must 
be and is sustained. 


(A-59052) 


RETIREMENT—LIGHTHOUSE SERVICE—LONGEVITY LIMITED TO 
ACTIVE SERVICE 


In computing longevity under the Lighthouse Retirement Act, section 6 of 
the act of June 20, 1918, 40 Stat. 608, only active service may be included, 
and accordingly neither the period during which disability compensation 
is paid under the Employees’ Compensation Act, nor the period an employee 
is carried on the rolls with a leave-without-pay status may be counted 
toward retirement. 


Comptroller General McCarl to the Secretary of Commerce, December 13, 
1934: 


Consideration has been given to your letter of November 26, 1934, 
as follows: 
On March 1, 1934, Mr. Ernest Lebahn, a former lighthouse keeper in the 


llth Lighthouse District, Detroit, Michigan, was retired under the provisions 
of the Lighthouse Retirement Act (sec. 6, act of June 20, 1918, as amended, 
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U. 8S. C. title 33, sec. 763), at the rate of pay of $306.43 per annum, he 
having attained the age of seventy years. 

It appears that on December 8, 1924, Mr. Lebahn suffered a broken leg in 
the line of duty as a result of which he was carried on the rolls of the 
United States Employees’ Compensation Commission until November 30, 1933, 
at which time the Commission reported him as having no further disability 
resulting from the injury in question. From that date until the date of his 
retirement Mr. Lebahn was on leave without pay. 

In computing Mr. Lebahn’s total service for fixing his rate of pay, the period 
during which he was receiving compensation from the Employees’ Compensation 
Commission because of his injury was not counted. Your decision is respect- 
fully requested as to whether this latter period should have been counted in 
fixing his retirement pay. 


There accompanies your letter the following administrative mem- 
orandum dated November 9, 1934, from the Bureau of Lighthouses: 


The Bureau has received a letter from Mr. Ernest Lebahn, a former lighthouse 
keeper in the 11th district, who was retired by the Department beginning March 
1, 1934, at the rate of $306.43 per annum. Mr. Lebahn writes in regard to the 
amount of his retired pay and inquires whether it would not be possible to in- 
crease it. His retirement was on account of his having attained the age of 
70, and in examining the matter the Bureau notes that in computing his total 
service the period during which he was receiving compensation under the Em- 
ployees’ Compensation Act on account of an injury sustained in line of duty 
was not counted in totaling his length of service. From a decision of the Assist- 
ant Comptroller of the United States Treasury quoted at the bottom of page 
39 of the Civil Service Act and Rules amended to July 25, 1933, it appears that 
an employee injured in line of duty and receiving compensation therefor from the 
Employees’ Compensation Commission continues in the status of an employee 
during the period he receives such compensation. It therefore appears that 
this period in Mr. Lebaln’s case is properly included in totaling his service, 
and it is therefore recommended that the rate of his retired pay be amended from 
$306.43 per annum (based on 10 years 4 months and 16 days’ service) to $569.75 
per annum (based on 19 years 3 months and 16 days’ service). 


This decision is rendered on the basis of the understanding that 
this employee was never actually separated from the service prior to 
retirement, but carried in a leave-without-pay status during the entire 
period of over 8 years he was receiving disability compensation under 
the Employees’ Compensation Act; and that the 10 years 4 months 
and 16 days’ service on which the annuity of $306.43 was based did 
not include any of the period during which he received disability 
compensation. It is not clear whether there was included in comput- 
ing the annuity the period of 3 months, December 1, 1933, to February 
28, 1934, inclusive, between termination of payments of disability 
compensation and retirement, during which the employee was carried 
in a leave-without-pay status. 

The decision of the Assistant Comptroller of the Treasury referred 
to in the administrative memorandum, supra, is dated March 20, 
1920, 26 Comp. Dec. 763, 764, wherein it was stated : 

The act of September 7, 1916, was an act to provide compensation for em- 
ployees suffering injuries while in the performance of their duties. An em- 
ployee who is injured in the performance of his duties and is paid compensa- 


tion under the act of September 7, 1916, continues to be an employee of the 
United States. He received compensation on account of his injury instead of 
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for services rendered as in the case of an employee who is engaged in the 
performance of the duties called for by the terms of his employment. 

Since his status of employee continues during the period when his compensa- 
tion is on account of injury, such an employee is entitled to all the rights con- 
ferred by law on employees of the United States not inconsistent with any 
provision of the act of September 7, 1916. Therefore, such an employee, if he 
was within the class of employees numed in the act of August 29, 1916, should 
be regarded as earning leave during the period while he is disabled and being 
paid compensation under the act of September 7, 1916. 

Section 6 of the act of June 20, 1918, 40 Stat. 608, provides as 
follows: : 

That hereafter all officers and employees engaged in the field service or on 
vessels of the Lighthouse Service, except persons continuously employed in 
district offices or shops, who shall have reached the age of sixty-five years, 
after having been thirty years in the active service of the Government, may at 
their option be retired from further performance of duty; and al! such officers 
and employees who shall have reached the age of seventy years shall be com- 
pulsorily retired from further performance of duty: Provided, That the annual 
compensation of persons so retired shall be a sum equal to one-fortieth of the 
uverage annual pay received for the last five years of service for each year of 
active service in the Lighthouse Service or in a department or branch of the 
Government having a retirement system, not to exceed in uny case thirty- 
fortieths of such average annual pay received: Provided further, That such 
retirement pay shall not include any amount on account of subsistence or other 
allowance. 

Later amendments do not affect the question here involved (acts 
of November 14, 1918, 40 Stat. 1036; March 4, 1921, 41 Stat. 1367, 
1417; and March 4, 1925, 43 Stat. 1261). 

This office cannot entirely agree with the broad principle stated in 
the quoted decision of the Assistant Comptroller of the Treasury. 
Payment of disability compensation under the Employees’ Compen- 
sation Act does not, ipso facto, determine whether the beneficiary is 
or is not an employee of the United States, but such a status depends 
on whether there has been taken administrative action to separate the 
employee from the service or to retain him in the service in a nonpay, 
nonduty status. See 13 Comp. Gen. 86. In any event, the quoted 
provision of the Lighthouse Retirement Act specifically limits 
longevity to “ active service ”, and the first proviso thereof bases com- 
putation of the annuity only on the compensation rate received during 
“active service.” Total disability compensation under the Em- 
ployees’ Compensation Act may be paid only during a period no active 
service is, or can be, performed, and, accordingly, such period may 
not be regarded as constituting one of “active service.” You are 
advised, therefore, that in computing the annuity of this former 
employee, if otherwise entitled to retirement, there should be excluded 
both the period during which disability compensation was paid and 
the period of 3 months subsequent thereto while carried in a leave- 
without-pay status. 

The question presented is answered accordingly. 
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(A-58702) 


PROCESSING TAXES—LIABILITY OF DISBURSING OFFICER— 
DIFFICULTY IN MAKING COLLECTIONS 


Payments by a contractor to his supplier of an amount equal to what the sup- 
plier may have paid to the United States as processing tax is not a payment 
of the tax by the contractor for which he is entitled to be reimbursed by 
the Government in addition to the contract price. 

There exists a procedure under section 8 of the act of July 31, 1894, 28 Stat. 208, 
as amended, under which a disbursing officer may secure a decision in advance 
of payment with respect to the amounts clhimed by contractors as repre- 
senting processing taxes, or the disbursing officer may follow the procedure 
of forwarding such claims to the General Accounting Office for direct 
settlement. The fact that a disbursing officer does not avail himself of 
either procedure, but elects to make on his responsibility payments which 
must necessarily be charged to his accounts, affords no basis for relieving 
him from responsibility therefor because difficulties may be encountered in 
recovering the erroneous payments. 


Comptroller General McCarl to Major L. M. Edwards, United States Army, 
December 14, 1934: 


By second indorsement dated November 7, 1934, from the office 
of Chief of Finance, concerning voucher no. 919, September 1933, 
accounts of R. B. Conner, captain, Finance Department, and certain 
other vouchers in the same account as listed in the said indorsement, 
there was referred to this Office your letter of October 27, 1934, in 
pertinent part, as follows: 


1. The undersigned is having considerable difficulty in securing refunds or 
proper affidavits to lift several disallowances now held by the General Account- 
ing Office on payments made by Captain R. B. Conner, F. D., during the summer 
of 1933, as a reimbursement on the processing tax on flour in the case of bids 
submitted prior to the time this tax was of common knowledge. 

2. At the time these payments were made, it was not known either by this 
office or the merchants involved that it was necessary for the bidder to pay 
the processing tax directly to the Government for flour on the floor July 9, 
1933, and on flour purchased after that date in order to secure reimbursement 
from the finance officer paying the account. -In this connection, attention is 
invited to section III, Finance Bulletin No. 38, dated April 27, 1933, which 
reads in part as follows: 

“Prices bid herein include any Federal tax heretofore imposed by the Con- 
gress which is applicable to the material on this bid. If any sales tax, proc- 
essing tax, adjustment charge, or other taxes or charges are imposed or 
changed by the Congress after the date set for the opening of this bid and 
made applicable directly upon the production, manufacture, or sale of the 
supplies covered by this bid, and are paid by the contractor on the articles or 
supplies herein contracted for, then the prices named in this bid will be in- 
creased or decreased accordingly, and any amount due the contractor as a 
result of such change will be charged to the Government and entered on 
vouchers (or invoices) as separate items.” 


Attention is also invited to paragraph 2, Finance Bulletin No. 
94, dated July 24, 1933, which reads in part as follows: 


“* * * If a Federal processing tax becomes effective after bids are opened 
or after the contract is made, which tax must be paid by the vendor, the bid 
price may be increased accordingly provided the Federal tax provision stipulated 
in Procurement Circular No. 55 Office of the Assistant Secretary of War, dated 
April 14, 1933 (sec. III, F. B. No. 38, 1933) or any substantially similar pro- 
vision with reference to a processing tax was included in the bid and incorporated 
in the agreement.” 
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At the time these payments were made, it is believed the Finance Bulletins 
referred to above were the only data received at this office bearing on this 
subject ; however, Finance Bulletin No. 144, dated September 22, 1933, bearing 
on this subject, was received after most of this class of payments were made, 
and reads in part as follows: 

“To entitle the successful bidder to add the tax to his bid price, he must 
submit affirmative evidence that such processing tax has been paid upon the 
particular commodity delivered to the Government, showing the date and amount 
of payment and the quantity of material upon which paid, with his sworn 
statement that the material delivered to the Government is a part or all of 
that upon which the tax was paid. A-50180, August 10, 1933.” 

The above extracts are reliably complete in the summation of instructions 
on hand in this office at the time these reimbursements were made, and it is 
believed that payments as made conformed strictly to the above with the 
exception that sworn affidavits were not obtained to support the fact that 
bidders had paid the tax. It has been an easy matter to obtain sworn affidavits 
that the successful bidders paid all taxes due the Government, but they did 
not pay these taxes directly to the Government but paid them generally to the 
wholesalers or millers who in turn paid the Government direct. In the instruc- 
tions quoted above, it is noted that nothing is stated definitely that successful 
bidders were compelled to pay processing taxes directly to the Government 
in order to obtain reimbursement from the finance officer paying the account. 
However, Decision A-—51133, page 87, volume 13, September 1933, received 
after payments were made, reads as follows: 

“A contractor with the United States who was not the processor and who did 
not pay to the United States a processing tax is not entitled to payment in 
excess of the contract price of any amount equal to the processing tax paid by 
the contractor’s vendor who, in turn, had passed the charge on to the contractor.” 

The General Accounting Office has disallowed all payments of this class and 
quote above decision. 

a * oe * “ o 


4. In contacting the various firms involved in this matter, I find that, 
according to their statements, the majority have paid all processing taxes due 
the Government, but not directly to the Government in that they have paid it 
either to some wholesaler or miller. They seem to be of the opinion that they 
are justly entitled to payment of bread delivered at their bid price plus reimburse- 
ment of the additional processing taxes where bids were submitted prior to 
knowledge of the processing taxes on flour, otherwise, their bids would have 
been higher if they could have known of this additional expense and taken that 
into consideration in fixing the bid price. 

5. Inasmuch as the Government is not defrauded in the payment of these 
processing taxes and the firms involved have paid either directly or indirectly 
all taxes due the Government. I believe that the General Accounting Office 
should take this into consideration and raise these disallowances, 


Difficulties which a disbursing officer may have in collecting over- 
payments made by him constitute no legal basis for crediting his 
account with the amount thereof, and it is well settled that under the 
law a disbursing officer and his surety are personally responsible for 
any erroneous or illegal payments. See 8 Comp. Gen. 130. As shown 
by the quotation in your letter of October 27, 1934, the finance bulle- 
tin in question provides that the processing tax must be made appli- 
cable directly upon the production, manufacture, or sale of the sup- 
plies delivered under the contract and must be “ paid by the con- 
tractor on the articles or supplies” before the contract prices may 
be increased by an amount equal thereto. Obviously, payment by a 
contractor to his supplier of an amount equal to what the supplier 
may have paid to the United States as processing tax is not a pay- 
ment by the contractor, as was pointed out in 18 Comp. Gen. 87, apply- 
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ing the rule stated in Lash’s Products Co. v. United States, 278 U.S. 
175. In other words, the payments not only were not in accordance 
with the terms of the contract, but they were not in accordance with 
law as interpreted and applied by the Supreme Court of the United 
States. 

There exists a procedure under section 8 of the act of July 31, 1894, 
28 Stat. 208, as amended, under which the disbursing officer could 
have secured a decision in advance of payment with respect to the 
amounts claimed by these contractors as representing processing taxes, 
or there could have been followed the procedure of forwarding these 
claims to this office for direct settlement. The fact that the disbursing 
officer did not avail himself of either procedure, but elected to make 
on his own responsibility, payments which must necessarily be charged 
in his accounts, affords no basis for relieving him from responsibility 
therefor because difficulties may be encountered in recovering the 
erroneous payments. 

Accordingly, you are advised that credit may not be allowed in the 
account for the payments in question. 


(A-59111) 


CONTRACTS—DISTRICT OF COLUMBIA—CONCEALMENT OF FACTS 
KNOWN TO AWARDING AUTHORITY—AWARD TO ORIGINAL CON- 
TRACTOR WITHOUT COMPETITION FOR ADDITIONAL WORK 


When, in advertising for bids for construction of public buildings, actual sub- 
surface conditions known to exist by the awarding authority are not re- 
vealed, the contractor cannot under his contract be required to perform addi- 
tional work rendered necessary by such subsurface condition. 

Under the provisions of title 20, section 51, of the Code of the District of Co- 
lumbia, which is similar in language and purpose to section 3709, Revised 
Statutes, there is no authority in the Board of Commissioners of the Dis- 
trict of Columbia to employ the original contractor to do necessary addi- 
tional work without advertising and competitive bidding as provided by 
said statute, and where the original contractor is employed to do additional 
work without compliance with the law, there is no contract binding on the 
Government. The contractor may be paid for work actually performed and 
of benefit to the District of Columbia only upon a quantum meruit basis, the 
reasonable value of the work, not to exceed the amount determined upon 
the basis set forth in the contract for determination of such value and not 
to exceed the amount fixed in the noncompetitive proposal of the contractor. 


Comptroller General McCarl to the president, Board of Commissioners, Dis- 
trict of Columbia, December 14, 1934: 


There has been received your letter of December 4, 1934, as follows: 


The Commissioners of the District of Columbia on April 6, 1934, entered into a 
contract with McCloskey & Company of Philadelphia, Pa., contract no. 11890, 
for the construction of the Woodrow Wilson High School for the sum of $1,043,- 
000 under authority of the appropriations contained in the District of Columbia 
Appropriation Act for the fiscal year ended June 30, 1934, approved June 16, 1933, 
and in the District of Columbia Appropriation Act for the fiscal year ending 
June 30, 1935, approved June 4, 1934. Some time before the plans were completed 
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est pits were dug to determine the nature of the grcund and its safe bearing 
capacity. In two pits, small quantities of water were found. From further 
study, it developed that there were a number of small springs on the site. The 
District has three courses to follow: 


1. Make an extensive study of the site in order to find all the springs that 
might affect the proposed structure. 

2. Provide a very extensive and expensive subsoil drainage system. 

8. Wait until the contract was let and excavation completed and then find 
the reai underground conditions. 


The first two courses were discarded for the following reasons: 

a. An extensive study of the site would not have disclosed the true condition 
and the municipal architect's oflice still would not know the extent of the 
subsoil system to be provided. 

b. Providing a subsoil drainage system would have burdened the District 
of Columbia with an additional expense of from $10,000 to $15,000, which may uot 
have been required had th» true condition, as excavated, been known. 

Therefore, the third course was followed. The principal reason why the 
existence of water was not made known to bidders was that the municipal 
architect's office had reason to believe that the amount of water found would 
be negligible and not more than that generally found under similar ground 
conditions. 

When the contract was let and the contractor proceeded with the excavation, 
it was found that all the springs encountered, except one, were negligible 
and were easily dammed by the contractor at his own expense. Only one 
spring, that at the site of the heating plant, could not be dammed. The 
municipal architect's oflice deemed it advisable to provide for a small sub- 
soil drainage system at an additional cost of $1,035 before permitting the 
contractor to place the pump-room slab. Although the contractor could have 
completed his part of the work without providing a subsoil drainage system, 
good engineering judgment dictated that every precaution should be taken 
before the slab was poured to prevent any possible damage to the pump rvom 
after the building had been accepted, by the installation, in advance, of the 
subsoil drainage system. The drainage system has been installed by the 
contractor at an additional cost of $1,085. 

Bearing in mind that the contractor, under his contract, was in no sense 
obligated or required to install this drainage system and that the precaution 
taken to prevent any possible dainage to the pump room was in the public 
interest and was the proper course for the District of Columbia to take from 
an engineering and economic standpoint, the Commissioners of the District 
of Columbia desire to be informed whether or not there will be any objection 
on the part of your oflice to the payment of the additional sum of $1,035 to 
McCloskey and Company for the installation of the subsoil drainage system 
at the Wilson High School. 


It is clear from your submission that the fact that underground 
springs were to be encountered during the work of excavation was 
known to the District officials and was withheld from bidders. Since 
the actual subsurface conditions were not disclosed, the contractor 
could not be held bound to complete the necessary subsoil drainage 
system outlined in your letter under its bid. Atlantic Dredging Co. 
v. United States, 253 U.S. 1. 

In view of the statement that the contractor could have com- 
pleted his contract without providing a subsoil drainage system, 
it is apparent that the work was not “extra work” under the con- 
tract, but was a separate and distinct undertaking, determined by 
the District engineers to be dictated by good engineering judgment 
to prevent possible damage to the pump room after the building 
was accepted. 

7556°—35-———-31 
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You were informed in my decision A-47848, April 10, 1933, that 
the general rule is that an original contract may not be expanded 
by supplemental agreements entered into without advertising, pro- 
viding for substantial additions to and not a part of the work covered 
by the contract. See also, 5 Comp. Gen. 508; id. 642. 

It would appear that the course followed by the District officers 
in employing the general contractor to install the subsoil drainage 
system without competition was contrary to law and, therefore, had 
no binding effect on the Government. The practice in this respect 
should be corrected. However, the work has been performed by 
the contractor and the District of Columbia has received the benefit. 
The contractor is entitled to be paid the reasonable value of the 
work upon a guantum meruit basis. The provision of paragraph 20 
of the general stipulations of the specifications that the contractor 
will be paid actual cost plus 15 percent for extra work may be ac- 
cepted as evidential of the reasonable value of the work performed 
in view of the apparency that such work was considered and treated 
as extra work by the District officers. 

Accordingly, you are advised that this office will make no objec- 
tion to the payment to the contractor of the actual, necessary cost 
of the work plus 15 percent thereof, in no event to exceed the amount 
of $1,035. The record supporting any such payment should contain 
a clear showing of the actual cost of performance by the contractor 
and that the price paid the contractor is not in excess of current 
prices for work of a similar character. 


(A-59030) 
CONTRACTS—WAIVER OF LIQUIDATED DAMAGES—MODIFICATION 


No governmental agent having authority to waive a vested right of the Govern- 
ment, a waiver of liquidated damages chargeable under a Government 
contract is not within administrative discretion. 

No officer or agent of the Government has authority to modify a Government 
contract except in the interest of the United States. 


Comptroller General McCarl to the Secretary of the Interior, December 15, 
1934: 


There has been received your letter of November 28, 1934, as 
follows: 


On June 25, 1934, the Virginia Machinery and Well Company, Incorporated, 
was awarded contract I-1-SH-3 “ for drilling sixty (60) water wells, furnishing 
and setting casing complete, $2.00 per foot.” A copy of that contract, marked 
“Exhibit A”, is enclosed herewith. On the same date notice of award was 
mailed to the company. A copy of the letter of notification, marked “ Exhibit 
B”, is enclosed herewith. 

The specifications which are part of the contract require completion within 

2 calendar weeks after notification of award. Twelve weeks have elapsed 
but performance has not been completed. Under date of October 18 the con- 
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tractor made formal request for an extension of time. A copy of this request, 
marked “ Exhibit C”, is enclosed herewith. 

Pending consideration of this request, Federal Subsistence Homesteads Cor- 
poration has discovered that the depth to which the wells must be drilled is 
greater than had been contemplated originally. The cost of drilling under 
the outstanding contract is determined by the depth of the wells. Thus, the 
cost of the operation contracted for will unbalauce the budget of the home- 
stead project in question. 

The engineers on the project have now submitted a plan whereby the 
number of wells can be cut from 60 to 39. The Virginia Machinery and Well 
Company, Incorporated will agree to appropriate modification of the contract 
provided the penalty for failure to complete drilling within the specified time 
is waived. The construction section of Federal Subsistence Homesteads Cor- 
poration considers the reduction of the number of wells desirable and states 
that the Government has not been damaged in any way by the failure of the 
contractor to complete performance within the agreed time. 


In this situation may I request your opinion upon the two following ques- 
tions: 


1. Is a waiver of liquidated damages under contract I-1-SH-3 within ad- 
ministrative discretion? 


2. May the parties to the contract, by mutual agreement, reduce the required 
number of wells from 60 to 39? 

Since the future course of work now in progress is involved in this sub- 
mission, your decision is requested at the earliest convenient date. 

A waiver of liquidated damages under contract I-1-SH-3 is not 
within administrative discretion. Upon failure of the contractor 
to perform the work covered by the contract within the contract 
period and such addition thereto as may be allowable under the 
facts and the terms of the contract, the right to charge such con- 
tractor with liquidated damages as provided by the contract became 
vested in the Government. No governmental agent has authority 
to waive a vested right of the Government. Pacific Hardware Co. v. 
United States, 49 Ct. Cls. 327, 335. It may be, however, that under 
the facts as finally ascertained and reported to this office, and the 
law applicable thereto, portions of the delay in completion may be 
found to be legally excusable, but sufficient facts have not been sub- 
mitted to permit of any present determination respecting this phase 
of the problem. 

The parties to the contract, by mutual agreement, may reduce 
the amount of work if such action is in the interest of the Govern- 
ment. If the needs of the Government in this instance will be sup- 
plied by 39 wells, it would appear to be in the interest of the United 
States to agree to a reduction in the number of wells to be drilled 
under the contract. But if 60 wells are required to supply the need 
of the Government and the remainder are to be drilled later under 
another contract and possibly at an increased cost, a modification of 
this contract by reducing the number of wells would not, of course, 
be in the interest of the United States and no officer or agent of 
the Government has authority to modify a contract except in the 
interests of the United States. 

Your questions are answered accordingly. 
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NAVY PAY-—-SUBMARINE DUTY 


Orders directing naval officers and enlisted men to attend builder's trials of a 
submarine prior to its acceptance and commissioning in the Navy, and 
while under construction by a private contractor do not entitle such officers 
and enlisted men to the additional pay provided by statute for “ duty on 
board a submarine of the Navy.” 


Comptroller General McCarl to Secretary of the Navy, December 18, 1934: 


Reference is had to your request of November 21, 1934, for re- 
consideration of the decision of March 12, 1934, in which it was 
held that the officers and enlisted men therein concerned were not 
entitled to additional pay for submarine duty when attending the 
builder’s trials of the Cuttlefish at Provincetown, Mass. It was 
stated in that decision: 


The officers’ orders contained no indorsements and it cannot be ascertained 
from the statements made whether these officers were actually serving on 
board the submarine for any period; nor do the orders relative to the enlisted 
men contain the information required in the quoted regulations. 

From the papers it does not definitely appear that any of the officers named 
were serving on board a submarine of the Navy or that any of the enlisted 
men were assigned to duty aboard a submarine of the Navy and in the absence 
of evidence that there was compliance with the law and regulations additiona 
pay for submarine duty is not properly for crediting. 


In support of your request for review there is forwarded a state. 
ment from the Chief, Bureau of Navigation, as follows: 


2. The four officers named were ordered by Bureau of Navigation to duty 
in connection with fitting out the U. S. S. Cuttlefish and on board that vessel 
when commissioned, orders dated as follows: 


Lt. Comdr. Charles W. Styer, U. 8. N__-------- 12 Apr. 1933. 
Bat: oseen i. Hurt, OO ee 6 June 1933. 
Lieut. Thomas A. Parfitt, U. S. N.--.--._-......._._17 June 1933. 
Ensign Charles C. Kirkpatrick, U. S. N.-----.-------_8 Nov. 1933. 


Further orders were issued the above-named officers by Bureau of Navigation. 
dated December 9, 1933 (inclosures A to D inclusive), directing them to proceed 
to Provincetown, Mass., for additional temporary duty for the purpose of 
observing the builder's trials of the U. 8. S. Cuttlefish. 

2. According to the statement of the commanding officer, Lieutenant Com- 
mander Charles W. Styer, U. 8. N., the above four officers were on board the 
U. S. S. Cuttlefish from day to day from 23 January, 1934, on which date that 
vessel began builder’s trials and submerged operations, until her commissioning 
on 8 June, 1934. According to the commanding officer's indorsements on in- 
closures A to D, they were on board in obedience to orders of 9 December, 
1933, on builder’s trials on the dates shown in inclosures during the period 25 
March to 19 April, 1934, 

4. The act of 9 April, 1928, provides, “ That hereafter all officers of the Navy 
on duty on board a submarine of the Navy shall, while so serving, receive 25 
per centum additional of the pay for their rank and service as now provided by 
law.” The point at issue in this particular claim is whether a submarine, under 
process of construction by a private contractor, can be considered a “ submarine 
of the Navy”, prior to its acceptance by the Government. At the present time 
nbout half the submarines are being built by U. S. Navy Yards, the other half 
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by a private contractor. In assigning officer personnel to ships undergoing 
construction, they must be sent well in advance of the actual date of completion, 
in order to familiarize themselves with the vessels, and be present at all the 
trials, both surface and submerged. The orders issued these officers by the 
Bureau of Navigution are similur, whether the vessel is being built at a navy 
yard, or by a private contractor ; they provide for duty in connection with fitting 
out and on board when commissioned. Submarines under construction at a 
navy yard are commissioned prior to the surface and submerged trials, and 
there is no question as to whether or not the personnel is entitled to extra 
‘compensation for submarine duty during these trials, as they clearly come under 
the provisions of the act. Submarines building by a private contractor, on the 
other hand, are not commissioned until after the completion of the trials and 
until they are finally accepted by the Government. ‘The presence of experienced 
submarine officers is necessary during the progress of these trials, and they are 
so ordered by the Bureau of Navigation. They are subjected to the same 
hazards and hardships, the same additional expense, and the same difficulties 
with regard to the procurement of personal insurance as if they were serving 
on a submarine building at a yard, or on one already in active operation. 

5. It is accordingly recommended that extra compensation be credited these 
officers from the date of commencement of trials on 23 January, 1934, until 
date of commissioning on 8 June, 1934. . 


The act of April 9, 1928, 45 Stat. 412, gives to officers of the Navy 
“on duty on board a submarine of the Navy” and to enlisted men 
“ assigned to duty on board a submarine of the Navy ” additional pay 
while so serving. In the present case the submarine had not been 
commissioned nor accepted by the United States and, accordingly, it 
could not be considered a “ submarine of the Navy ” within the pur- 
view of the act of April 9, 1928, supra. The law has relation to a 
submarine in service as such and not to a boat under construction as 
in the instant matter. 

Upon reconsideration the decision of March 12, 1934, must be and 
is adhered to. 


(A--58974) 


SUBSISTENCE—COMMUTATION—RESERVE OFFICERS’ TRAINING 
CORPS 


The duration of the advanced camp occurring during the summer vacation inter- 
vening between the first and second years of the advanced course of Reserve 
Officers’ Training Corps students, whether attended by such students or 
not, measures the amount of deduction required to be made from the com- 
mutation of subsistence accruing during such vacation period, regardless 
of the duration of a prior camp actually attended. 


Comptroller General McCarl to Major H. G. Coykendall, United States Army, 
December 19, 1934: 


There has been received your letter of October 20, 1934, submitting 
for decision whether payment thereon is authorized a subsistence roll 
for the Reserve Officers’ Training Corps at Creighton University for 
the period July 9 to 28, 1934, covering claim for commutation of sub- 
sistence for nine members. 
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It appears that the nine students entered upon the advanced course 
of the Reserve Officers’ Training Corps in September 1933, and that, 
before entry upon said advanced course, they had been authorized 
under the provisions of paragraph 6), (2), Army Regulations 145-30, 
to attend the 4-weeks’ camp held during the period June 11, 1933, to 
July 8, 1933, between their sophomore and junior years, as authorized 
by the Secretary of War instead of the usual 6 weeks’ camp authorized 
under section 47a of the National Defense Act, as amended June 4, 
1920, 41 Stat. 778. It appears further that the camp held in the sum- 
mer of 1934 was for 6 weeks, which none of the nine students attended. 
In your letter of October 20, 1934, you state: 


* * * The specific question on which a decision is required is whether 
or not subsistence may be paid for the 2 weeks for which students were not 
furnished! subsistence in kind or monetary allowance on accuunt of camp 


period being cut from 6 to 4 weeks by the Secretary of War in the summer 
of 1933. 


Section 47c, National Defense Act, as amended June 4, 1920, 41 
Stat. 778, provides, in part, as follows: 


When any member of the senior division of the Reserve Officers’ Training 
Corps has completed 2 academic years of service in that division, and has 
been selected for advanced training by the president of the institution and by 
the professor of military science and tactics, and has agreed in writing to 
continue in the Reserve Officers’ Training Corps for the remainder of his 
course at the institution, devoting five hours per week to the military train- 
ing prescribed by the Secretary of War, and has agreed in writing to pursue 
the course in camp training prescribed by the Secretary of War, he may be 
furnished at the expense of the United States commutation of subsistence at 
such rate, not exceeding the cost of the garrison ration prescribed for the 
Army, as may be fixed by the Secretary of War, during the remainder of his 
service in the Reserve Officers’ Training Corps, not exceeding 2 years: * * 


Paragraph 10 d, Army Regulations 145-20, provides: 


Allowance of commutation will begin in each instance with the date on 
which the student actually enters upon the work of the advanced course, 
which date should be the effective date of the ativanced-course contract, and 
will continue until completion or termination of the contract, except as here- 
inafter provided. Commutation will not be allowed for any period in excess 
of two calendar years nor for any period in excess of 2 academic years plus 
one intervening summer vacation between such years, less the period of pre- 
scribed camp training during such vacation. Payment of commutation for 
the authorized portion of a summer vacation period will not be made until 
after the student has entered upon the second year of the advanced course. 
In computing the amount of such payment there will be deducted that portion 
of a summer vacation period which was devoted to advanced camps for mem- 
bers of the student’s branch and during which subsistence was furnished, 
whether the student actually attended the camp or not. * * * The summer 
vacation for which commutation will be allowed will in every case be that 
next following the school year during which the student entered upon the 
work of the first year of the advanced course at the institution. * * * 
Commutation will not be allowed for any period during which the student is 
not pursuing the course, except the authorized portion of one summer vacation 
period above defined. 


On entering upon the second year of the advanced course (their 
senior year), the nine men involved on the submitted subsistence 
roll were entitled to commutation of subsistence for the summer 
vacation occurring in 1934, which intervened between their junior 








—_ oh 


—— 


DECISIONS OF THE COMPTROLLER GENERAL 473 


and senior years, “ less the period of prescribed camp training during 
such vacation.” In making payment of commutation for the vaca- 
tion period involved, deduction for such period of camp training 
is required to be made, “ whether the student actually attended the 
camp or not.” The fact that the students attended the 4-weeks’ 
camp held in 1933 may satisfy the requirement that they attend 
one summer encampment in order to qualify for a commission in 
the Reserve Officers’ Training Corps, but such attendance cannot 
operate to increase the commutation of subsistence to which they 
are entitled during the 2 years they are attending the advanced 
course. 

The regulations are clear and not at all ambiguous as to the vaca- 
tion period when the students may receive commutation and as to 
the deduction being made for the period the camp was held “ during 
such vacation ”, whether attended or not. Accordingly, in consider- 
ing the payment of commutation to be made for the summer vaca- 
tion in 1934, there is required to be deducted a period equivalent to 
the 6-weeks’ camp held during the vacation of 1934. The voucher 
is authorized to be paid on that basis only. 


(A-57021) 
CONTRACTS—EXTRA WORK—DAMAGES 


Where a contract stipulates that no charge for any extra work or material 
will be allowed unless the same has been ordered in writing by the con- 
tracting officer and the price stated in such order, there is no legal lia- 
bility against the United States for compensation in any amount, in excess 
of the stipulated contract price, in the absence of such written order. 

The United States is not liable for the torts of its officers or agents, in the 
absence of specific legislation providing therefor. 


Decision by Comptroller General McCarl, December 21, 1934: 


H. C. Lemke and Edward Driessen, partners doing business under 
the firm name and style of the Lemke Construction Co., applied 
November 7, 1934, for review of that part of settlement no. 
0337957, dated September 24, 1934, which disallowed $4,465.32 of 
the balance claimed as due for completing performance of War 
Department contract no. W-1095-eng-677, dated April 3, 1933, for 
removal of the old timber dam, known as “ Cedars Vam ”, and re- 
placement thereof by the construction of a new concrete dam in the 
Fox River, at Kimberly, Outagamie County, Wis. 

The disallowed item appears to represent the labor and other 
expenses alleged to have been incurred in excavating and removing 
776.61 cubic yards of “ ledge rock ”, instead of the estimated quantity 
of 365 cubic yards thereof, as shown in the specifications. 
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Contractors have asserted that they are entitled to compensation 
under article 4 of the contract in excess of the stipulated contract 
prices for completing performance of the work, due to alleged 
changed conditions at the site of the work, requiring excavation of 
certain additional quantities of “ ledge rock ” not included under the 
provisions of the original contract. The contractors heretofore 
hhave presented an itemized statement of the various amounts alleged 
to be due them on account of such extra work, as follows: 


Excavation of 411.61 cubic yards of “ledge rock”, at $2.40 per yard__. $987.86 
Equipment expenses: 


I ca SeenON $600. 00 
IU I i acl lnateidplietieetisenene 196. 00 
IN IIIT I od rcs cnemaniieengeetemtiiemencnnennn 180. 00 
a ha cerns hicecelenienicenighiannapinesinapioemanes 200. 00 
UNO) Ger NE, IRENE ccc een euncinininneadanndes 165, 24 


Power for crane, gas 


1, 437. 24 
Additional labor: 
EE SN a ee a 16. 80 
I a aheinesiiminlisiibeiog 89. 00 
Manual labor, 4 persons, 20 days........--..-..-..---- 309. 95 


Additional materials: 






de licens todhaninsin nen qomnntneeshinnncpemiiinmnaiie 
Overhead expenses, 10 percent 






















Total, extra-work claim 


Contractors have contended, also, that they are entitled to be 
reimbursed in the sum of $374.81 on account of certain damages 
sustained resulting from flood waters encountered during the progress 
of the work. 

Under the provisions of the contract the contractors agreed, for and 
in consideration of the payment of the various unit prices as stated 
in article 1 of the contract for the several classes of required work, 
to furnish all labor, materials, and equipment (except such as speci- 
fication no. 31 provides shall be furnished by the Government) and 
to perform all the necessary work required to complete the removal 
of the old timber dam and to construct a new concrete dam in strict 
accordance with the specifications, schedules and drawings, all of 
which are a part of the contract. The contract provided, also, that 
the work was to be commenced within 10 calendar days after the 
receipt by contractors of the Government’s notice to proceed there- 
with and that same would be completed on or before December 1, 1933, 
unless the required work should be delayed by flood waters or by 
ice conditions during the performance period, in which event addi- 
tional time was authorized to be allowed to the extent of such delay as 
determined by the contracting officer. In the event of delays in per- 
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formance the contract provided that the contractors should pay to 
the Government as liquidated damages at the rate of $50 for each 
calendar day of delay until the work is completed or accepted, 
excluding the months of December, January, February, and March, 
each year, as well as all time of suspension of the work on account 
of delays caused by flood waters or ice conditions. 

The contract work appears to have been completed on March 31, 
1934, and contractors have been paid the unit prices stipulated in 
the contract for the quantities of the several kinds and classes of 
required work actually performed in completing the contract, aggre- 
gating $62,798.53. No liquidated damages accrued under the contract, 
inasmuch as the contract work was completed within the specified 
performance period, as extended 314 calendar days by the change 
order issued January 4, 1934, for “ furnishing, placing, pumping, and 
removing extra cofferdam from forebay mill”, for which the con- 
tractors were allowed an additional payment of $1,449.32, and by 
the provisions of specification 3 (b) which excluded payment of liqui- 
dated damages during the months of December 1933 and January, 
February, and March 1934. 


Among other things, the contract provided: 


ARTICLE 3. Changes.—The contracting officer may at any time, by a written 
order, and without notice to the sureties, make changes in the drawings and 
(or) specifications of this contract and within the general scope thereof. If 
such changes cause an increase or decrease in the amount due under this con- 
tract, or in the time required for its performance, an equitable adjustment 
shall be made and the contract shall be modified in writing accordingly. No 
change involving an estimated increase or decrease of more than five hundred 
dollars shall be ordered unless approved in writing by the head of the depart- 
ment or his duly authorized representative. Any claim for adjustment under 
this article must be asserted within ten days from the date the change is 
ordered, unless the contracting officer shall for proper cause extend such time, 
and if the parties cannot agree upon the adjustment the dispute shall be deter- 
mined as provided in article 15 hereof. But nothing provided in this article shall 
excuse the coutractor from proceeding with the prosecution of the work so 
changed, 

ARTICLE 4, Changed conditions.—Should the contractor encounter, or the Gov- 
ernment discover, during the progress of the work, subsurface and (or) latent 
conditions at the site materially differing from those shown on the drawings 
or indicated in the specifications, the attention of the contracting officer shall 
be called immedi:utely to such conditions before they are disturbed. The con- 
tracting officer shall thereupon promptly investigate the conditions, and if he 
finds that they materially differ from those shown on the drawings or indicated 
in the specifications, he shall at once, with the written approval of the head 
of the department or his representative, make such changes in the drawings 
and (or) specifications as he may find necessary, and any increase or decrease 
of cost and (or) difference in time resulting from such changes shall be adjusted 
as provided in article 3 of this contract. 


* * * * * * . 


Articte 5. Extras.—Except as otherwise herein provided, no charge for any 
extra work or material will be allowed unless the same has been ordered in 
writing by the contracting officer and the price stated in such order. 


* » * * * * * 


ARTICLE 15. Disputes.—Except as otherwise specifically prvvided in this con- 
tract, all disputes shall be decided by the contracting officer or his duly author- 
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ized representative, subject to written appeal by the contractor within thirty 
days to the head of the department concerned, whose decision shall be final 
and conclusive upon the parties thereto as to such questions of fact. In the 
meantime the contractor shall diligently proceed with the work as directed. 


The specifications provide : 


10. Character of river bottom.—aAt the proposed dam site the bed of the river 
is limestone with irregular though generally horizontal stratification, overlain 
in places with deposits of loose rock and other material. ‘his louse rock and 
other material, and all ledge rock which is found to be unsuitable for the dam 
foundation when the site is unwatered and cleared will require removal as 
specified in par. 13. Probings taken by driving a 1’’ diameter steel rod to 
refusal show that over portions of the site the ledge rock is overlain with 
loose rock and other material to a maximum depth of about 3% feet. The 
same probings indicate that the elevation of the ledge rock over the site varies 
from about 11 to 14.5 feet below datum. A pile of loose rock having a maxi- 
mum depth of about 6 feet covers an area approximately 25 feet by 75 feet 
next to the mill building at the south (right) end of the site. Adjacent to this 
pile an area approximately 20 feet by 30 feet is covered with loose rock tu a 
maximum depth of about 3 feet. As much of this loose rock as is necessary to 
clear the site for the new dam shall be removed by the contractor as specified 
in par. 13. The foundation of the old dam is of limestone at elevations of about 
11.5 to 13 feet below datum. 








* » * * 


13. Preparing foundation for new dam.—(a) All loose stone, old concrete 
masonry, fragmented rock, unsound ledge rock, debris, ete., on the site of the 
new dam sha:l be removed to the satisfaction of the contracting officer. Un- 
sound ledge rock shall be removed by means of bars, wedges, or other methods 
approved by the contracting officer. The amount of unsound ledge rock to be 
removed cannot be closely estimated, as the condition of the surface rock over 
the site of the dam will not be known until the area is unwatered. For the 
purpose of canvassing bids, the amount of unsound ledge rock to be removed 
by means of bars, wedges, or other approved methods is roughly estimated to be 
125 cubic yards, place measurement; and the amount of loose stone, old stone 
and concrete masoury, fragmented rock and debris is estimated to be GOO cubic 
yards, place measurement. The finished bottom shall be approximately hori- 
zontul, or stepped, and left as rough as sound rock conditions will permit, so 
as to provide as much resistance as possible against downstream thrust of the 
dam. 

(b) A keyway, as shown on plan, shall be blasted out of the ledge rock 
with as light shots as possible so as not to loosen the rock unreasonably be- 
yond the required limits. A narrow trench through the center shall be blasted 
with shots spaced at about 1-foot intervals well in advance of breaking out 
the sides (with shots at about 2-foot intervals) ; all as found to be necessary 
to produce the required minimum dimensions for the keyway. The estimated 
amount of rock to be removed from the keyway is 240 cubic yards place 
measurement. 


> * « » 

84. Work covered by price bid.—The contractor shall under his contract 
prices furnish and pay for all material and accessories (except those specilied 
in puragraph 31 to be furnished by the United States) and labor, and all per- 
manent, temporary, and incidental work, and do everything which may be 
necessary to carry out the contract in good faith, which contemplates every- 
thing completed, in good working order, of good material, with accurate work- 
manship, skillfully fitted, and properly connected and put together. 

The general rule is that the parties to a contract are required to 
perform it according to its terms, where such parties are sui juris, 
where the contract violates no rule of law or public policy, and 
where no fraud or imposition has been practiced, notwithstanding 
the contract may operate harshly or unjustly on one of the parties 


(13 Corpus Juris, 627-635). It is well-established law that where the 
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contract contains an express stipulation as to the amount of com- 
pensation, such stipulation is conclusive on the parties and measures 
the amount of recovery for performance (13 Corpus Juris, 584; 
Brawley v. United States, 96 U. S. 168; and Simpson v. United 
States, 172 U. S. 379). 

The contract here involved was on the standard Government form 
of construction contract (no. 23), article 5 of which provided, as 
above quoted, that no payment for extra work done or material 
furnished would be paid to the contractors unless same had been 
ordered in writing by the contracting officer and the price stated in 
such order. Article 15 of the contract, above quoted, provides that 
in event of disputes concerning questions of facts arising thereunder, 
the decisions of the administrative officers are final and conclusive 
on.the contractors. 

No written orders were issued by the contracting officer for any 
of the “ledge rock” excavation work. It appears that during the 
progress of the work, however, the contractors notified the contracting 
officer of alleged latent conditions at the site of the work materially 
differing from those indicated in the specifications. Subsequently, 
in accordance with the provisions of article 4 of the contract (above 
quoted) the contracting officer investigated and surveyed the condi- 
tions encountered by contractors during the progress of the work and 
reported the facts relative thereto in a letter to the contractors dated 
January 23, 1934, in which contractors were informed, in effect, that 
inasmuch as the required “ ledge rock ” excavation work was a part 
of the original contract work, they were not entitled to any compen- 
sation in excess of the contract yardage price of $2.88 per cubic yard, 
for excavating and removing the required 776.61 cubic yards of 
“ledge rock” necessary to satisfactorily complete the contract in 
accordance with its terms. 

It has been held that where a contract vests authority in a coutract- 
ing officer to decide a question of fact, as seems to be the case here, such 
decision will be accepted as final and conclusive in the absence of any 
showing of fraud or such gross mistake as to imply bad faith. 
20 Comp. Dec. 812; Kihlberg v. United States, 97 U.S. 398; Chicago, 
etc., R. R. Co. v. Price, 188 U. 8. 185; United States v. Gleason, 175 
U. S. 588, 602; and Bray, Trustee, v. United States, 46 Ct. Cls. 132. 

The rights and liabilities of the parties as to compensation under a 
contract are, of course, limited by its terms, which are to be inter- 
preted according to the general rules of construction. Claimants 
would appear to be seeking to recover the additional $4,465.32 upon 
the theory of an implied contract for extra work, but the evidence 
does not sustain such contention, it appearing that the contractor 
was not required to perform any “ledge rock” excavation work in 
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excess: of the contract requirement. The contracting officer having 
determined as a matter of fact that none of the “ ledge rock ” excavat- 
ing and removal represented extra work, as contemplated by article 
4 of the contract, such finding of fact is conclusive on contractors 
under article 15 of the contract, no appeal therefrom to the head of 
the department having been taken within the prescribed period. 
Penn Rridge Co, y. United States, 59 Ct. Cls. 892, and cases there 
cited; and Morris and Cummings Dredging Co., Inc., v. United States, 
no. L-57, Ct. Cls. decision, dated November 6, 1933. 

Furthermore, where the contract contains conditions in reference 
to compensation for extras, the builder must comply with them or 
he has no right to compensation. See Plumley v. United States, 
226 U. S. 545. In this matter, article 5 of the contract (above 
quoted) provided that no charge would be allowed for extra work 
unless same had been ordered in writing by the contracting officer. 
In this matter the contracting officer has reported that no extra 
“ledge rock” excavating work, other than that included in the 
contract, was required of the contractors, and that the contracting 
officer issued no order therefor. Specifications No. 10 (above quoted) 
informed the bidders relative to the character of the river bottom 
at the site of dam, as disclosed by the Government’s investigations 
and surveys, and “ that all ledge rock which is found to be unsuitable 
for the dam foundation when the site is unwatered and cleared will 
require removal as specified in par. 13.” Specification No. 13 (above 
quoted) informed the bidders that all “loose stone, old concrete 
masonry, fragmented rock, unsound ledge rock, debris, etc.”, on the 
site of the dam must be removed to the satisfaction of the contract- 
ing officer, and that “the amount of unsound ledge rock to be re- 
moved cannot be closely estimated, as the condition of the surface 
rock over the site of the dam will not be known until the area is 
unwatered.” The specifications for the work, wherein the estimated 
quantities of “ledge rock” for excavation and removal were placed 
at approximately 365 cubic yards, clearly informed the bidders that 
the required “ledge rock” excavation work for the accepted bid 
would be such as is necessary to satisfactorily complete the work 
in accordance with the specifications, regardless of whether such 
“ledge rock” excavation be more or less than the estimated quan- 
tities thereof as shown in the specifications. 

Under the facts and circumstances disclosed, and the terms of 
the contract, there is no legal liability against the Government 
for payment of any amount, as for “extra work”, in excess of the 
stipulated contract price of $2.88 per cubic yard, for the excavating 
and removal of said 776.61 cubic yards of “ledge rock” under 
involved contract. In this connection, see 10 Comp. Gen. 533 and 
557: 11 ¢d. 72 and 322; and 14 éd. 141. 
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With reference to the claim of the contractors for an additional 
payment of $374.81 in excess of the contract prices for completing 
performance of the contract, on account of certain damages sustained 
resulting from flood waters encountered during the progress of the 
work under involved contract, there would appear to be no basis for 
such damage claim against the United States. The facts relative 
to said damage claim are shown in the contracting officer’s letter of 
January 4, 1934, to the contractor, as follows: 


3. On the afternoon of Aug. 30, 1933, the president of the Kimberly-Clark 
Corporation, Neenah, Wis., requested permission from this office to draw down 
the level of the Little Lake Butte des Morts pool, between Appleton and Neenub- 
Menasha, bout 3 feet in order to recover the body of one of its employees who 
had drowned and whose body could not be found. As has been done previously 
in similar cases, the permission was granted—with the understanding that he 
would arrange the matter satisfactorily with the navigaticn interests on the 
river. He ugreed to this orally and had his engineer arrange with all of the 
mil.s down the river at and below Appleton to draw water through their wheels 
up to their capacity, starting at midnight on August 30. They had been using 
only about 25 percent of wheet capacity frum August 25-30, and 40 percent to 
60 percent from August 1-24. At 2:00 a. m., August 31, after drawing down 
of the Butte des Morts pool had been in progress for two hours, the Government 
lockmaster at Appleton Upper Dam was requested by the Wisconsin Michigan 
Power Co. to aid in the further lowering of the pool by doing a smull amount of 
sluicing, and he did so, The net result of drawing the water through the 
wheels at Appleton plus a very small amcunt of sluicing, after the pool had 
been lowered and the discharge capacity of the wheels had been reduced thereby. 
was to produce a total flow of such amount that all of it was taken througi: 
the wheels of the Kimberly Clark Corporation’s mill at the right end of the dam 
which you are rebuilding except for a 0.4-foot rise of the pool above the dam. 
However, the mill at Little Chute Dam immediately below Cedars took only 
21 percent of its capacity flow through its wheels, instead of 100 percent, as had 
been arranged. This failure to take the flow through the Little Chute mill 
saused the tailwater to rise only about 2 feet, which was 1 foot above the low 
point of filling in your cofferdam. The investigation also discloses that at vari- 
cus times since you repaired the lower cofferdam it has been close to being 
overflowed with only the normal operation of the power plants on the river, 
and that the cofferdam has been saved from damage and filling only by prompt 
operation of the sluice gates in the Government dam at Little Chute. The 
narrow margin of safety provided in your lower cofferdam is found to be mani- 
festly inadequate, and your attention was called to that fact at various times 
prior to August 30. Your attention was also called prior to August 31 to the in- 
adequate width of the coffer, and it is regarded as very fortunate for you that 
only 43 feet of it failed by sliding as the result of only a moderate rise of the 
pool, such as should have been more than provided for under any circumstances. 
Furthermore, it is found that the assistant engineer in charge of the Fox River 
improvement informed your representative on the work at 5:30 p. m. on 
August 30 that the flow of the river was to be increased during the night, and 
asked him to leave a responsible man on the job during the night—one who could 
and would act on his own responsibility—yet that was not dune and no action 
was taken to safeguard your eofferdam. 

& + ” * © * > 


5. As the lower cofferdam was not of such height and dimensions as would 
make it safe for such changes of the river stages as occur from vuriations in 
the use of water for power, and as it was necessary to protect it from overflow 
at various times after August 31 during the ordinary variations in the use of 
water for power by use of the Government sluices at Little Chute, and as the 
rise of the water level during the night of August 30-31 was far from being 
a flood condition, it is found that you are not entitled to additional time to 
complete your contract work under par. 3 (a) of the specifications because of 
delay by flood waters. As the fluctuation of water level on the night of 
August 30-31 was due to the drawing of water by private interests at their 
request, they, and not the Government, are responsible for their aats—the 
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same as in the case of any permit pertaining to the navigable waters. There- 
fore, any claim which you may have for delay to your work and damages to 
your cofferdam is not for consideration by the United States. 


It is a well established rule that the United States is not liable 
for the torts of its officers or agents in the absence of specific legis- 
lation providing therefor. In this connection see 1 Comp. Gen. 
178; 5 id. 461; 7 id. 14; Gibbons v. United States, 8 Wall. 269; Hart 
v. United States, 95 U. S. 316; Bigby v. United States, 188 U. S. 
400; and The Western Maid, 257 U. 8. 419. It appearing that no 
such legislation exists in this matter, the contractor’s claim for 
damages resulting from flood waters encountered during the prog- 
ress of the contract work must be and is disallowed. 

Accordingly, upon review, the settlement of September 24, 1934, 
disallowing the claim must be and is sustained. 


(A-58854) 


DISTRICT OF COLUMBIA—REFUND OF TAXES ERRONEOUSLY 
PAID—EVIDENCE NECESSARY TO AUTHORIZE 


Section 821, title 20, of the District of Columbia Code authorizing a refund of 
taxes erroneously paid, requires a certificate of the collector of the errone- 
ous payment showing the nature of the error, the identity of the person 
by whom the erroneous payment was made, and other evidence necessary 
to satisfy the accounting officers of the District of Columbia that the 
claim for reimbursement is proper. Under this provision, the burden is 
upon the claimant to establish the right to refund to the satisfaction of 
the accounting officers of the District of Columbia, who are charged with 
the responsibility of determining the matter. Unless and until such evi- 
dence is furnished and there is a determination by the accounting officers 
that the claimant is entitled thereto, no refund is authorized. 


Comptroller General McCarl to the president, Board of Commissioners, Dis- 
trict of Columbia, December 21, 1934: 


There has been received your letter of November 17, 1934, with 
inclosures, as follows: 


Under date of December 10, 1931, Washington Petroleum Products, Inc., 
through its attorney, Louis A. Speiss, made application for a refund of gasoline 
tax amounting to $1,107.68, alleged to have been erroneously paid during the 
calendar years 1929 and 1930, which claim is set forth in its letter of that date 
enclosed herewith. The claim of the company was originally disallowed on the 
theory that the evidence submitted did not support or justify a refund. 

$y subsequent letter dated April 11, 1932, the attorney for the company 
advised that the way it arrived at the amount of taxes to be paid to the District 
of Columbia was “ we take the opening inventory at the beginning of the month, 
add the purchases for the month, deduct the closing inventory; then from our 
ecard records we take all sales made to the States of Virginia, Maryland, and 
sales made to the Government on tax-free gasoline, and deduct this from the 
total sales, then pay on the balance to the District.” 

It was apparent to the auditor of the District of Columbia that no affirmative 
record of the amount of taxable gasoline sold in the District of Columbia 
was maintained by the claimant; that the amount of tax due the District was 
arrived at by a process of deduction. 

The Commissioners of the District of Columbia, by action of April 26, 1932, 
-equested Washington Petroleum Products, Inc., to maintain its accounts in 


rh rr 





DECISIONS OF THE COMPTROLLER GENERAL 481 


such shape that they would disclose clearly and affirmatively the sales of 
gasoline in the District of Columbia on which tax is imposed by the act of 
April 23, 1924 (43 Stat. 106). 

The auditor’s representatives have made a detailed examination into the 
records of the company for the period January 1, 1929, to December 31, 1930, 
inclusive, and find on January 1, 1999, a record inventory of 38,932 gallons; 
that during the 2-year periud, 7,233,364 gallons were purchased, supported by 
refiner’s invoices, and 56,435 gallons transferred through the books of the 
company and taxed as a sale; that there was an expansion during this period 
of 9,178 gallons, or a total for the period of 7,337,909 gallons. 

This gasoline, according to the warehouse and inventory record of the com- 
pany, was disposed of as follows: 


Tax-exempt gasoline sold to the Government $929, 819 
Sales in the D.strict of Columbia, as shown by the sales records 

OT SN, MIT ic Eira incon atalig cibesaebelischaieinenipine tenis taee 5, 848, 998% 
Sales in Maryland 
Sales in Virginia 
Sales on which tax was paid by Standard Oil Company, on which 

a 2-cent tax was charged to the claimant company 56, 435 
Shrinkage 48, 912% 
Tank-car deliveries in the District of Columbia which did not 

pass through the plant of the company, and for which the tax 

MURS ial Gy GD COMO ain etree Seite didcccbnteesne 48, 536 
Amount that could not be distributed 11, 931 
Inventory on hand at the close of business, Dec. 31, 1930. 62. 068 


Total, as above 7, 337, 909 


The foregoing figures are supported by monthly statements of transactions 
of Washington Petroleum Products, Inc., as taken from the available records 
of the company, and as certified by the field examiner of the auditor’s office. 
The District records show that the total number of gallons of gasoline sold 
in the District of Columbia, on which the company paid the 2-cent tax im- 
posed by the act of April 23, 1924, to be 5,940,578 gallons, or $118,811.56, as 
compared with the records of Washington Petroleum Procucts, Inc., showing 
5,848,998 gallons, or a total tax of $116,979.96. This would indicate an ap- 
parent bookkeeping shortage of sales on the books of the company of 91,580 
gallons, or a difference of $1,831.60. 

The Auditor’s representatives have spent considerable time in the offices of 
the company with a view to reconciling the accounts with those of the District, 
and are unable to produce positive proof that the c‘aim of the company for 
a refund of $1,107.68 is a just and proper claim. The records of the Wash- 
ington Petroleum Products, Inc., were further complicated by the fact that 
in November 1930 all purchases from the Standard Oil Company were de- 
livered by it to the various local dealers, and that the tax was paid to the 
District of Columbia by the Standard Oil Company. These amounts are re- 
flected in the total column of the enclosed report, but not in the receipts column, 
as they did not pass through the books of the company. 

In support of its claim, however, there is enclosed a photostat copy of check 
of the company, dated South Washington, Virginia, March 16, 1931, payable 
to the Director of Motor Vehicles of Virginia, in the amount of $2,769 20, 
together with a detailed statement showing alleged sales in Virginia of that 
amount, for which it is claimed tax was paid to the collector of taxes, D. C. 

In view of the foregoing the Commissioners would appreciate advice from 
you as to whether in your opinion there is sufficient proof in the record to 
justify the claim of the company. 


It is asserted in the letter of December 10, 1931, from the attorney 
for the Washington Petroleum Products, Inc., that the contractor, 
during the years 1929 and 1930, had a bulk-gasoline and lubricating- 
oil plant at South Washington, Va., from which it wholesaled gaso- 
line to retail dealers in the city of Washington and in the State of 
Virginia; that during that time the company used in its rolling 
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equipment 29,059 gallons of gasoline to deliver its products in the 
city of Washington and paid the tax on that amount of gasoline 
to the District of Columbia; that during the same period the com- 
pany sold and delivered at its plant in Virginia 22,779 gallons of 
gasoline on which tax was paid to the District of Columbia; that 
during said period the company sold 1,546 gallons of gasoline which 
was used in Virginia, but that the company was under the impres- 
sion that such gasoline was for use in the District of Columbia and 
paid to the District the tax thereon; that afterward, upon an audit 
of the company’s books by the tax department of the State of Vir- 
ginia, it was determined that the gasoline used in the company’s 
rolling equipment had been put in in the State of Virginia, and 
that the gasoline sold as above had been delivered in the State of 
Virginia; and that under the Virginia law, the company was re- 
quired to and did pay to the State of Virginia a tax of 5 cents 
per gallon on the total amount of said gasoline. It is observed that 
there is a discrepancy of 2,000 gallons in favor of the claimant in 
the letter, supra, in that the gallons listed total 53,384, on which the 
tax would be $1,067.68, while the claim was on 55,384 gallons in the 
amount of $1,107.68. 

The act of April 23, 1924, 43 Stat. 106, lays a tax of 2 cents per 
gallon on motor-vehicle fuels within the District of Columbia, 
sold or otherwise disposed of by an importer, or used by him in a 
motor vehicle operated by him for hire or for commercial purposes. 
An importer is defined as any person who brings into, or who 
produces, refines, manufactures, or compounds, in the District of 
Columbia, motor-vehicle fuel to be sold or otherwise disposed of by 
him or to be used by him in a motor vehicle operated for hire or for 
commercial purposes. 

If the allegations contained in the letter of December 10, 1931, 
from the claimant’s attorney are established by evidence, it would 
appear to be clear that the gasoline involved in its claim, with the 
exception of that used in the rolling stock of the claimant, was not 
brought into the District of Columbia and, therefore, was not sub- 
ject to the District tax. 

Section 821, title 20, District of Columbia Code, prepared under 
direction of a committee of the House of Representatives, reads as 
follows: 
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Tazes erroneously paid to be refunded.—The Commissioners are hereby 
authorized and instructed to cause all taxes erroneously paid in the District 
of Columbia to be refunded by the proper accounting and disbursing officers 
of said District, upon the certificate of the collector of such erroneous payment, 
which certificate shall state the nature of the error, the name of the person 
or persons by whom such excessive payment was made, and such other par- 
ticulars as may be necessary to satisfy the accounting officers that such claim 
for reimbursement is just and equitable; and the said accounting and dis- 
bursing officers shall pay all moneys so refunded out of, and charge the same 
to, the fund which was credited with the erroneous payment. 
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This statute requires: 

(1) A certificate of the collector of the erroneous payment stating 
(a) the nature of the error, (b) the name of the person or persons 
by whom the excessive payment was made, and (c) other particulars 
necessary to satisfy the accounting officers of the District of Columbia 
that the claim for reimbursement is just and equitable. 

(2) A decision by the accounting officers of the District of Co- 
lumbia based upon such certificate, that the claim for reimbursement 
is just and equitable. 

Neither the required certificate of the collector nor a decision of 
the accounting officers of the District of Columbia accompanies your 
submission. The broad general proposition may be stated that the 
burden is upon one asserting a claim to establish it by evidence sat- 
isfactory to the tribunal charged with the responsibility for its 
determination. In this instance, such responsibility is placed speci- 
fically upon the accounting officers of the District of Columbia by 
the quoted statute, which, likewise, prescribes the evidence upon 
which the determination shall be made. The mere fact that the 
claimant was required to pay to the State of Virginia a tax of 5 cents 
per gallon on 55,384 gallons of gasoline is no evidence to support the 
refund here claimed. It should be affirmatively established to the 
satisfaction of the accounting officers of the District of Columbia 
that the tax at 2 cents per gallon was paid to the District of Colum- 
bia on the identical gasoline, and that such payment was erroneous. 
Your letter states that the representatives of the Auditor of the 
District of Columbia have spent considerable time in the offices of the 
Washington Petroleum Products, Inc., and are unable to produce 
positive proof that the claim of the company for a refund of $1,107.68 
is a just and proper claim. It follows that unless and until there 
be furnished by the claimant such evidence as will be satisfactory to 
the accounting officers of the District of Columbia and the determina- 
tion and certification required by the statute are made, no refund 
would be authorized. 


(A-59119) 


LOST CHECKS—BOND OF INDEMNITY—LOANS BY FARM CREDIT 
ADMINISTRATION 


A check for a facility loan made by the Farm Credit Administration, sent by 
mail to the borrower but not received by him, is an outstanding obligation 
of the United States for which appropriated funds must remain available 
to honor on presentation by a bona fide holder. The check being lost before 
receipt by the borrower, credit for the amount thereof on the loan may 
be made only after the execution of a surety bond to indemnify the United 
States as provided by section 3646, Revised Statutes, as amended. 
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Comptroller General McCarl to the Governor, Farm Credit Administration, 
December 22, 1934: 


There has been received your letter of December 5, 1934, as follows: 


On July 24, 1933, the Farm Credit Administration made a facility loan 
commitment to the Poultry Producers Association of Texas, San Antonio, 
Texas, in the amount of $700.50. This commitment was made for the purpose 
of paying ground rents due the Missouri-Kansas-Texias Railroad Company of 
Texas. On August 9, 1933, check no. 5020 was issued on D. O. voucher no. 
1557, by A. L. Peterson, Disbursing Officer, symbol no, 92/698, for $700.50, 
payable to the order of the borrower and chargeable to the Agricultural Mar- 
keting Revolving Fund, symbol no. OX567. This check was sent by mail to the 
Frost National Bank of San Antonio, Texas, on August 9, 1933, with instructions 
that the bank should obtain the indorsement of the borrower and act as trustee 
of the funds, in accordance with arrangements theretofore made. 

This check has never been presented to the Treasurer of the United States 
for puyment, and both the Frost National Bank of San Antonio and the borrower 
allege that it has been lost. The Farm Credit Administration has a demand 
note of the borruwer, dated July 24, 1933, for $700.50, and the situation has now 
so changed that the borrower is no longer desirous of obtaining the amount of 
the check for the purpose for which it was originally granted. 

In order that the amount of the check might be credited to the loan receivable 
account, to which the $700.50 was charged on August 9, 1933, the borrower was 
requested to obtain a bond of indemnity for the issuance of a duplicate check, 
as required by section 3646 of the Revised Statutes. On October 28, 1934, the 
general manager of the borrower association protested against the requirement 
that the borrower pay the expense of providing the required indemnity bond, 
for the reason that the advance under the loan commitment of July 24, 1933, 
had never actually been received by the borrower. The only instrument in the 
hands of the Farm Credit Administration, evidencing the obligation of the 
borrower association to pay this money, is its unsecured demand note. In cases 
of this kind, where a loan is supported by collateral security which the borrower 
is anxious to have returned to him, there is such an inducement that little or 
no difficulty is experienced in obtaining the required bond of indemnity, where- 
upon the duplicate check can be issued and canceled, and the amount thereof 
ean be credited to the loan, enabling this office to cancel the note and return the 
collateral security. 

As a general rule, where checks issued by disbursing officers and agents of the 
United States become lost, stolen, or destroyed, either the original payee or 
lawful holder is interested in the issuance of a duplicate check in order that 
he may receive the proceeds thereof, and can readily be induced to provide the 
required bond. 

In the present case, the situation is decidedly different. The check is lost 
and the only advantage to be gained by the borrower from the execution of a 
bond of indemnity is the waiving of an interest charge on the loan and the 
return of the note. In the event of suit on such a note, the Farm Credit Admin- 
istration would, of course, be unable to prove payment of the sum borrowed, in 
the absence of the check bearing the indorsement of the borrower. As the 
records of this office show that the $700.50 is an account receivable of the United 
States, and as section 93, title 31, U. S. C., requires the General Accounting 
Office to superintend the recovery of all debts finally certified by it to be due 
the United States, I am requesting information relative tu the steps which your 
office wishes the Farm Credit Administration to take, preliminary to a final 
adjustme.it of this matter. 

In this connection, it should be noted that many thousands of crop-production 
louns, which have been made by the Farm Credit Administration and by its 
predecessor, the Department of Agriculture, have been secured by crop mort- 
gages for the years in which the loans were made, and that, upon the harvesting 
of such crops, if the loans are not fully paid, this office is in possession of merely 
the notes executed by the borrowers. Where checks issued for loan proceeds in 
these cases are lost, destroyed, or stolen before they have been negotinted by 
the payees, a similar situation to that presented in the case of the Poultry 
Producers Association of Texas will arise. 

It is anticipated that the information you may furnish relative to the Poultry 
Producers Association of Texas will be of assistance to this office in handling 
these other similar cases. 
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From the statements contained in your letter, it appears clear that 
the check in question is an outstanding obligation of the United 
States for which the appropriated funds must remain available to 
honor on presentation. Until the check is presented, it cannot be de- 
termined whether it has been negotiated or otherwise disposed of by 
the payee thereof, and the taking of any action in connection with 
the disposition of the proceeds of any such check prior to the ascer- 
taining of the facts would clearly be improper. It being alleged the 
check is lost, the matter is for treating the same as any other case of 
a lost, stolen, or destroyed check, and payment may be made or credit 
given therefor on the loan only after the execution of a surety bond 
to indemnify the United States as provided by section 3646, Revised 
Statutes, as amended, and regulations made pursuant thereto. 
A-11066, January 2, 1926. If the payee refuses to furnish a bond 
of indemnity, no action may be taken by your Administration other 
than reporting the facts of the alleged lost check to the Treasurer of 
the United States requesting stoppage of payment thereon. 

You are advised accordingly. 


(A-58421) 
PENSION—NAVY—RATE WHILE IN NAVAL HOSPITAL 


The pension of a Navy pensioner, while receiving hosp‘tal care in a naval 
hospital, not as a Veterans’ Administration beneficiary, is required under 
section 4813, Revised Statutes, to be paid to the Secretary of the Navy 
for the benefit of the fund from which such hospital is maintained at the 
reduced rate prescribed by Executive order pursuant to the act of March 
20, 1933, 48 Stat. 8. 


Decision by Comptroller General McCarl, December 26, 1934: 


The Veterans’ Administration has requested refund from the 
Naval Hospital, Chelsea, Massachusetts, of an overpayment of pen- 
sion in the sum of $11.50, incident to the hospitalization of Edward 
A. Brower, naval pensioner, Peace Time Service, for the period 
November 8, 1933, to December 8, 1933. 

It appears that Edward A. Brower, naval pensioner, was admitted 
under section 4813, Revised Statutes, to the naval hospital, named 
as a Navy pensioner on November 8, 1933, and discharged from the 
hospital on December 8, 1933, and that, through error, the Veterans’ 
Administration paid the hospital at the rate of $15 per month for 
the period November 8, 1933, to December 31, 1933, a total of $26.50 
instead of $15. 

By Public No. 2, act of March 20, 1933, section 1-a, 48 Stat. 8, 
the payment of pensions, subject to such requirements and limita- 
tions as shall be contained in Presidential regulations, to “ any person 
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who served in the active military or naval service and who is dis- 
abled as a result of disease or injury or aggravation of a preexisting 
disease or injury incurred in line of duty in such service” was 
authorized, that is, inclusive of peace-time service. Section 3 author- 
ized the President to prescribe, by regulations, pensions for different 
classes of service, including paragraph (b) for disabilities “ in line of 
duty in peace-time service.” Section 17 provides, in part, as follows: 


All public laws granting * * * pension * * * to former members 
of the military or naval service for injury or disease incurred or aggravated 
in the line of duty in the military or naval service * * * are hereby re- 
pealed, * * *%, 


The authority of the President, through the Veterans’ Adminis- 
tration, to fix the rate of pension is, therefore, clear. Paragraph 
VI, Veterans’ Regulation 6-a (Executive Order No. 6232, dated 
July 28, 1933) provides: 


Pension for disability the result of injury or disease incurred or aggravated 
in the line of duty in the active military or naval service * * * of any 
person who is being furnished hospital treatment, institutional or domicili- 
ary care by the United States, or any political subdivision thereof, shall not 
exceed $15 per month, provided that where such persun has a wife, child, or 
dependent mother or futher the difference by which the amount to which the 
disabled person would otherwise be entitled exceeds $15 will be payable to 
the wife, child, or dependent mother or father, as may be prescribed by the 
Administrator of Veterans’ Affairs. * * *” 


Section 4813, Revised Statutes, as amended, provides: 


Whenever any officer, seaman, or marine entitled to a pension is admitted 
to a navul hospital, his pension, while he remains there, shall be deducted 
from his accounts and paid to the Secretary of the Navy for the benefit of 
the fund from which such hospital is maintained (24 U. 8. C. A. 6). 


Administrator’s Decision, Veterans’ Administration, No. 209, 
dated November 17, 1933, after quoting the above section, is as 
follows: 


This provision of the law was first enacted on February 26, 1811, (2 Stat. 
650) and its obvious purpose was to provide for the reimbursement of the 
Navy hospital fund from the pension, if any, of the veteran during the time 
he was receiving hospitalization at the expense of the Navy. It hus, however, 
never applied to the pension payable to any veteran receiving hospitalization 
in a Navy hospital at the expense of the Veterans’ Administration or its prede- 
cessors. It has been expressly held relative to the current effect of prior 
statutes that the pensions provided by the act of March 20, 1933 (Public, 
No. 2, 73d Congress) are subject to the restrictions imposed by that act and 
by the regulations promulgated by the President under section 4 authorizing 
him to prescribe any requirements as to entitlement as he shall deem equitable 
and just. It has also’ been held that while a veteran is hospitalized under 
section 6 of Public No. 2, 73d Congress, as amended, and the regulations 
issued thereunder his pension is subject only to the restrictions of such regu- 
lations. Therefore, any veteran who may be placed in a nava! hospital under 
regulation 6 (a) is subject to the provisions of paragraph VI thereof only, 
insofar as restrictions on the payment of pension are concerned. But there 
is nothing in Public No. 2, 73d Congress, which modifies or amends the pro- 
visions of section 4813, supra, insofar as any person hospitalized in a naval 
hospital by the Navy Department is concerned. This provision of law is 
obviously not one which was repealed by section 17, Public No. 2, 73d Congress, 
and pensions payable to any person who may be placed in such a hospital 
hy the Navy Department are subject to the provisions of that law. 
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It is the view of the Navy Department, Bureau of Medicine and 
Surgery, that the above-quoted decision of the Administrator of 
Veterans’ Affairs recognized the right to full payment of pension, 
stated to have been $22 per month in this case [(?) informal infor- 
mation is that it was increased to $34 per month prior to admission 
to hospital] while in the naval hospital as a patient of the Navy 
Department, 

However, under the law and regulations, Brower’s pension while 
in the naval hospital was fixed at $15 per month. Administrator’s 
decision specifically held that any veteran who may be placed in a 
naval hospital is under regulations 6 (a) subject to the provisions of 
paragraph VI thereof only insofar as the restrictions on payment 
are concerned, that is, subject to reduction in accordance with the 
regulations. It holds that section 4813, Revised Statutes, as to the 
payment of such reduced pension to the Secretary of the Navy for 
the benefit of the naval hospital fund is still in effect. Under section 
5 of the act of March 20, 1933, 48 Stat. 9, the decision of the Adminis- 
trator of Veterans’ Affairs is for application in the adjustment of the 
present matter. 

Payment at the rate of $15 per month should have been made to the 
hospital for the period November 8, 1933, to December 8, 1933, 1 
month, or $15, instead of at the rate of $15 per month for the period 
November 8, 1933, to December 31, 1933, 1 month and 23 days, or 
$26.50. The difference, amounting to $11.50, represents the net over- 
payment made to the hospital. 

A transfer settlement will issue accordingly charging the appro- 
priation (7 S 815) “ Naval Hospital Fund ” and crediting the appro- 
priation (03/4840) “Army and Navy Pensions, 1933 and 1934,” 
with the amount of $11.50 to adjust the overpayment. 





(A-53335) 
VEHICLES—SEIZED AUTOMOBILES—USE BY FEDERAL AGENCIES 


Secret Service Division. Treasury Department, is not authorized to use an 
automobile forfeited under the customs laws and turned over to the Bureau 
of Narcotics for use in the enforcement of the narcotics laws. 

Appropriation “ Suppressing counterfeiting and other crimes” is not available 
for the payment of advertising for sale an automobile seized for violation 


of the customs laws, ordered forfeited and turned over to the Narcotic 
Service. 


Comptroller General McCarl to the Secretary of the Treasury, December 27, 
1934: 


There has been received your letter dated November 14, 1934, in 
reply to my letter of February 12, 1934, relative to the claim of 
the San Antonio Light Publishing Co., San Antonio, Tex., for $7.14, 
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for advertising on April 18 and 25, and May 2, 1931, in connection id 
with the seizure of one Ford phaeton automobile, 1930 model, engine pl 
no. A-3998325, which was submitted to this office by the Secret it 
Service Division of the Treasury Department for direct settlement of 
under the appropriation “Suppressing counterfeiting and other ul 
crimes.” of 
You state that the automobile involved herein was seized and ti 
confiscated by the Bureau of Narcotics, Treasury Department, de- 
clared surplus by that bureau, and transferred to the Secret Service Is 
au few days after it had been turned over to the Bureau of Nar- m 
cotics by order of the court, and you make reference to the opinion of Pp} 
the Attorney General of July 9, 1927, 35 Op. A. G. 245, as your i 
authority for authorizing the transfer of the vehicle in question from c 
the one service.to the other service. You state, also, that the afore- u 
said opinion was incorporated in the report of the hearing on Treas- h 
ury Department bill for 1931, at page 467, and bs 
This opinion formed the basis of the authority incorporated in the appro- 
priation act for the fiscal year 1931 for the “ Suppression of counterfeiting and 1] 
other crimes”, which sustains the field operations of the Secret Service Division fi 
for the maintenance, repair, and operation of automobiles used by that Division 
on official business, and determined the right of the Secret Service to obtain u 
from other Government bureaus surplus automobiles and use them for official D 
purposes. 7 
s. 
The act of March 3, 1925, 43 Stat. 1116, provides in section 1 
thereof— a 
* * * any vessel or vehicle summarily forfeited to the United States 
for violation of the customs laws, may, in the discretion of the Secretary of 
the Treasury, * * * be taken and used for the enforcement of the customs 
laws or the National Prohibition Act, * * * 
; 7 r 
and in section 2 thereof— ‘ 
That upon application therefor by the Secretary of the Treasury any vessel 
or vehicle forfeited to the United States by a decree of any court for viola- 
tion of the customs laws or the National Proh‘bition Act may be ordered by the I 
court to be delivered to the Treasury Department for use in the enforcement 
of the customs laws or the National Prohibition Act, * * * 1 
Section 3 of said act specifically provides— 
That any vessel or vehicle acquired under the provisions of section 1 or 2 c 
of this act shall be utilized only for official purposes in the enforcement of 1 
the customs laws or the National Prohibition Act. * * * 
Since the enactment of the act of March 3, 1925, supra, Congress 


has made certain amendments thereto. The import of these amend- 
ments was the enlargement of sections 1, 2, and 3 of the act to 
include two additional services, namely, the Bureau of Narcotics, 
Treasury Department, and the Department of Justice, so that vessels 
and vehicles could be turned over to these two services for use by 
said services in the-enforeement of the narcotic laws and the Na- 
tional Prohibition Act, respectively. See 44 Stat. 143; 46 id. 430; 
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id. 1224; 47 id. 587; id. 1496. The Congress has never extended this 
privilege or authority to any other service of the Government, and 
it has not relaxed the restriction contained in section 3 of the act 
of March 3, 1925, as amended, that the vessels or vehicles acquired 
under the provisions of the aforesaid act shall be utilized only for 
official purposes in the enforcement of the customs laws, the Na- 
tional Prohibition Act, and the narcotic laws. 

In the Treasury appropriation acts for the fiscal years 1931 to 
1935, inclusive, the Secret Service Division was authorized to expend 
money for the “ hire, maintenance, repair, and operation of motor- 
propelled passenger-carrying vehicles when necessary” in connec- 
tion with the work of “Suppressing counterfeiting and other 
crimes ”, but Congress has not authorized the Secretary of the Treas- 
ury to transfer forfeited vehicles to the Secret Service Division nor 
has it authorized the Secret Service Division to receive forfeited 
vehicles and incur expenses for the maintenance, repair, and opera- 
tion of such vehicles. Specific authority was granted by Congress 
in one instance prior to the granting of authority to acquire the 
forfeited vehicles under the act of March 3, 1925, namely, in Treas- 
ury Department Appropriation Act for the fiscal year 1927, in con- 
nection with the enforcement of the narcotic laws by the Commis- 
sioner of Internal Revenue, 44 Stat. 143, as follows: 

* * * the Secretary of the Treasury may authorize the use, by narcotic 
agents, of motor vehicles confiscated under the provisions of the Act of March 


8, 1925, and pay the maintenance, repair, and operation thereof from this 
allotment. * * * 


No similar authority has been granted by Congress to the Sec- 
retary of the Treasury for application in connection with the Secret 
Service Division or any other service of the Treasury Department. 

In decision dated March 28, 1927, 6 Comp. Gen. 640, this office 
held that— 


Motor vehicles forfeited to the United States for violation of the customs 
laws or the National Prohibition Act and turned over to the Treasury Depart- 
ment, pursuant to the act of March 3, 1925, 43 Stat. 1116, may be used only 
for enforcement of custouis laws, the National Prohibition Act, and the Nar- 
cotic Act, and the appropriations for said services are exclusively available 
for the expenses of maintenance, repairs, and operations of such vehicles. 

In the present case it appears that the vehicle was never used by 
the Narcotic Service and was never intended to be used by said 
service, the sole purpose of having it turned over to said service being 
to transfer it for use by the Secret Service. Not only was this pro- 
cedure in contravention of the law, but it contravened, also, the 
opinion of the Attorney General cited by you. Note the next to 
last: paragraph of said opinion in which it is stated that “ the appli- 
cation by the Treasury Department under the provisions of the 
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act of. March 3, 1925, for forfeited vessels and vehicles, with a view 
to forthwith transferring their use to other activities, under au- 
thority of the proviso relating to the disposition of surplus property 
would be contrary to the legislative intent as disclosed in these 
statutes.” 

The appropriations made for the expenses of the Secret Service 
are not available for any expenses incident to the forfeiture and/or 
transfer of this vehicle, but since the expense for the advertising 
for which this claim is made appears to have been incurred by the 
Customs Service in the regular course of its activities long before 
the vehicle was turned over to the Narcotic Service and the Secret 
Service in contravention of law, the claim will now be considered 
on its merits as a claim under the Customs Service appropriation. 


(A-59409) 
BOARDS AND COMMISSIONS—EXPIRATION 


After the expiration of the statutory life of the George Washington Bicenten- 
nial Commission December 31, 1934, the former disbursing officer of that 
commission may not disburse any of the funds but lawful obligations pre- 
viously incurred will be payable by direct settlement in the General Ac- 
counting Office, for which purpose the administrative approval of claims by 
the former vice chairman of the Commission will be acceptable. No obli- 
gations may be incurred after December 31, 1934, as a charge against the 
appropriutions of the Commission. 


Comptroller General McCarl to William Tyler Page, Executive Secretary and 
Disbursing Officer, George Washington Bicentennial Commission, Decem- 
ber 28, 1934: 


There has been received your letter of December 20, 1934, as 
follows: 


The Joint Resolution of Congress approved December 2, 1932, [1924] (Public 
Resolution No. 38, GSth Congress) creating the George Washington Bicentennial 
Comuission, provides in section 8: 

“That the commission hereby created shall expire within two years after 
the expiration of the celebration, December 31, 1934. [43 Stat. 671-672]. 

Appropriations made for this Commission from time to time were made avail- 
able until expended. 

One important phase of the Commission’s work was the preparation and 
printing of the definitive works of George Washington, estimated to comprise 
about twenty-five volumes, to be printed at the Government Printing Office. 
This work has proceeded under the direction of the Commission, Doctor John 
C, Fitzpatrick having been selected for its preparation and publication. 

It is understood that about twelve volumes have been completed, and unless 
some provision is made for the continuance of this work until Congress shall 
have made further provision for it, the services of the editor and assistants 
would have to be terminated December 31, 1934, and the progress arrested in 
the printing and binding of the volumes. 

In addition to this phase of the Commission’s work, certain expenditures will 
be necessary beyond December 31, 1934, on outstanding accounts including those 
of the Government Printing Office and for certain clerical service. 

As disbursing officer of the Commission, I should like to know and would 
thank you to inform me, whether or not I am authorized under existing law 
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to continue to make disbursements for any purpose ufter December 31, 1934, 
and if I am so authorized, by whom administrative approval! will be necessary. 

Since all obligations have been incurred within the lifetime of the Com- 
mission it would seem proper to liquidate them subsequently to December 
31, 1934, from the appropriations heretofore made which remain available 
until expended, and that administrative approval by the vice chairman of 
the Commission, notwithstanding that for further purposes the Commission 
itself will be functus officio, would meet the requirement. 


Upon the expiration of the commission by which you were ap- 
pointed as executive secretary your duties and authority as such 
terminate and your official connection therewith as disbursing offi- 
cer will cease and you will have no authority to disburse the funds 
of the Commission after December 31, 1934. All lawful obligations 
previously incurred will be payable by direct settlement of this 
Office, for which purpose the administrative approval of the claims 
by the vice chairman of the Commission will be acceptable to this 
Office (3 Comp. Gen. 123). No obligations may be incurred after 
December 31, 1934, as a charge against any appropriation for the 
work of the Commission, either for printing, clerical services, or 
otherwise. 

With respect to the publication of the definitive edition of the 
writings of George Washington in accordance with the act of Feb- 
ruary 21, 1930, 46 Stat. 71, the appropriation made therefor may 
be considered obligated for the printing and binding of such vol- 
umes as have been completed and orders placed for the printing 
and binding thereof before the expiration of business December 31, 
1934. There is, however, no authority to make payment or incur 
obligations for services rendered after December 31, 1934, in com- 
pleting the remaining volumes or for their printing. 


(A-58285) 
CONTRACTS—SPECIFICATIONS—PURCHASE OF MOTOR TRUCKS 


As the power of a motor truck depends on many other factors in addition to 
piston displacements, proper administrative action should be taken to pre- 
vent the issuance of specitications in which determination as to acceptance 
or rejection of a bid for motor trucks may rest upon piston displacements 
alone. 


Comptroller General McCarl to the Secretary of Commerce, December 29, 
1934: 


Consideration has been given to your report of December 7, 1934, 
with inclosure of a memorandum of November 24, 1934, from the 
Superintendent of Lighthouses at Portland, Maine, in response to my 
request of November 10, 1934, for a showing of facts as to why there 
was stated in specifications dated July 3, 1934, issued by the Superin- 
tendent of Lighthouses, Portland, Maine, for bids to be opened July 
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16, 1934, and which formed the basis of contract Cla—438, dated Au-: 
gust 4, 1934, for the delivery of a 5-ton truck and which contract was 
awarded to the Darling Automobile Co., Inc., bidding on a Reo truck, 
in the amount of $3,180 with rejection of the low bid submitted by the 
General Motors Truck Co. in the amount of $2,496.79, the require- 
ment that the truck have not less than 358 cubic inches piston dis- 
placement. The low bid was rejected because the engine had 331.4 
cubic inches piston displacement, it being stated that the bid was 
otherwise correct. 

The Superintendent of Lighthouses has now reported that the 
truck was to be used for the general purpose of heavy hauling, partly 
over country roads that are clay or gravel and which for the most 
part dip down at the terminus to the lighthouse stations along the 
main coast; that the country through which the truck would operate 
is a thinly populated coastal region, except in the summer, with very 
poor telephone service; that the truck would have to be sufficiently 
powered to get out of a hole or ditch without assistance and to take 
care of itself if mired or snowbound in the isolated region where it 
is to operate. Also, that it is not administratively believed a 5-ton 
truck with less than 358-cubic inch piston displacement would afford 
sufficient power for these purposes. The Superintendent has stated 
that his office takes exception to the implication that piston displace- 
ment is not a determining factor in comparing engines on the basis 
of available power. 

An examination of the advertised specifications in this case will 
disclose that they did not state the service conditions under which the 
truck was to operate, and this Office has repeatedly held that prospec- 
tive bidders are entitled to know the job to be performed—the need 
of the United States—so that they may make proffers accordingly. 
(See 13 Comp. Gen. 284.) These specifications did not notify bidders 
of the special service conditions, and the bidders did not have an 
opportunity of tendering trucks which, in their judgment, would meet 
these special conditions, and this probably accounts for the fact 
alluded to by the Superintendent that while the General Motors Cor- 
poration manufactured a 5-ton truck with 400-cubic inch piston dis- 
placement, it offered a truck with 6 cylinders and 331.4-cubic inch 
piston displacement. 

It is possibly too much to expect that local purchasing agents remote 
from the seat of Government will be at all times informed as to the 
proper procedure to be followed in advertising the needs of the 
United States, and if compliance is to be had with the law it would 
appear necessary that the administrative officers at the seat of Gov- 
ernment exercise fairly close supervision over the specifications issued 
by local field officers in making purchases of technical equipment. It 
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is a fact which may be verified by any equipped automotive engineer 
or standard work on automobile engineering that the power of a 
truck cannot be measured with any degree of accuracy on the basis of 
piston displacement alone. The power of a truck depends on many 
other factors in addition to piston displacement, and if such factors 
are absent or imperfectly applied, the truck with a larger piston dis- 
placement may transmit less power to the driving mechanism than 
a truck with lesser piston displacement properly equipped for the 
transmission of power to the driving mechanism. 

This office will raise no further question with respect to this particu- 
lar contract, but it is requested that the proper administrative action 
be taken to prevent the issuance of similar specifications in the future; 
that is, in which determination as to acceptance or rejection of a bid 
may rest upon piston displacement alone. 


(A-58455) 
TRANSPORTATION—DESTITUTE AMERICAN SEAMAN 


Under a consular certificate between an American consul and the master of a 
vessel, in which it is provided that the master or those claiming under him 
shall be entitled to the payment of a certain amount for the transportation 
of an alleged American seaman to the United States upon presentation of an 
indorsement by the collector of customs at the port of destination in the 
United States, certifying that the seaman had arrived at said port, no pay- 
ment of any part of the compensation provided for in the certificate is 
authorized where the seaman left the ship before reaching the United States. 


Decision by Comptroller General McCarl, December 31, 1934: 


There is for consideration by this office the claim of the Export 
Steamship Corporation for $60.74, covering transportation of Hobart 
J. Evans, alleged destitute American seaman, from Istanbul, Turkey, 
to Genoa, Italy, on the S. S. Zwiloma, from March 16 to April 7, 1933. 

The record shows that on March 16, 1933, the American vice consul 
at Istanbul accepted for repatriation the alleged seaman as a con- 
sular passenger, and on consular form no. 24 contracted with the 
master of the S. S. Zxiloma, an American vessel, owned by the claim- 
ant company, to transport Hobart J. Evans, from Istanbul, Turkey, 
to New York, N. Y., for the sum of $100. The contract sets forth that 
the regular charge for steerage passage, or the lowest rate on such 
vessel between the ports via the route established for the voyage; that 
is, via Mediterranean, Gibraltar, and Atlantic, was $104, and that the 
distance of said voyage was 5,100 statute miles. 

The master of the vessel asserts that while the S. S. Zaxiloma was at 
Genoa, Italy, April 7, 1933, en route to New York, Evans left the ship 
with all his belongings. Investigation by the American consulate 
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general at Genoa appears to establish that he was among the pas- 
sengers of the vessel when it reached that port. 

The claim of the steamship company submitted to the Department 
of State May 3, 1933, is as follows: 

To transportation of Hobart J. Evans, from Istanbul to Genvw, via Piraeus, 
Mitylene, Izmir, Haifa, Susa, and Leghorn, as per consulur certificate and 
statement of master attached hereto—3,037 miles at 2¢ per mile, $60.74, 

The consular certificate upon which the master of the 8. S. Exiloma 
undertook to transport the alleged destitute American seaman to 
the port of New York, N. Y., for $100, states that the American vice 
consul at Istanbul, Turkey— 

* * * agreed with said master that, on condition of the presentation of 
this certificate to the Department of State, bearing the indorsement of the 
collector of customs at the port aforesaid that the seamen herein listed have 
arrived in said vessel within his district, and, the claim on the reverse side 
hereof being properly executed and supported, he or his assigns shall be entitled 
to receive the sum of one hundred dollars * * * foreach seaman, * * *, 

Under this provision of the certificate the presentation of the in- 
dorsement of the collector of customs at New York that the seaman 
had arrived is a condition precedent to entitling the master or the 
steamship company claiming under him to the compensation provided 
for in the certificate, or any part thereof. Manifestly the contract 
with the master was for the repatriation of the alleged destitute sea- 
man, and since it appears from the record that said seaman was never 
transported to the United States but left the ship at Genoa, Italy, 
there is a failure of compliance with the terms of the agreement, and 
the indorsement of the collector of customs at New York cannot be 
obtained and furnished. In such circumstances there is no authority 
under the certificate to pay any part of the compensation which it 
provides, and, accordingly, the claim must be, and is, disallowed. 


(A-59293) 
PAY—INJURY—OFFICERS’ RESERVE CORPS 


Where a member of the Officers’ Reserve Corps, who was injured while on active 
duty, proceeds to his home at the time of the termination of the encamp- 
ment, procures the services of a civilian physician thereat, and resumes 
his status as a civilian employee of the Government with pay, he is 
not within the provisions of the act of April 26, 1928, 45 Stat. 461, and 
when he has exhausted his rights to pay under his civil status, he cannot 
again revert to a military status with pay under the 1928 statute. 


Comptroller General McCarl to Captain M. H. Flint, United States Army, 
ember 31, 1934: 

There has been received your letter of December 18, 1934, request- 
ing decision whether you are authorized to make payment on a 
voucher transmitted therewith in favor of First Lt. Sam D. 
Rubenstein, Inf. Res., United States Army, in the amount of $353.82, 
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for pay and allowances from September 4, 1934, to October 13, 1934, 
on account of a personal injury stated to have been incurred, June 
29, 1934, in line of duty while on active duty. 

Paragraph 5, Special Orders, No. 132, Headquarters Second Corps 
Area, dated June 6, 1934, ordered Lieutenant Rubenstein to active 
duty at Plattsburg Barracks, N. Y., effective June 17, 1934, and di- 
rected that he be relieved from active duty in time to enable him to 
arrive at his home, Syracuse, N. Y., on June 30, 1934. There is at- 
tached to the voucher the certificate of a civilian physician at Syra- 
cuse, stating that the officer was under his care from July 1, 1934, to 
October 15, 1934, and that due to an injury sustained, June 29, 1934, 
in an automobile accident, he was unable to return to his civilian 
employment before October 14, 1934. A certificate by the internal 
revenue agent in charge of the Buffalo division, further shows that 
this officer is employéd in the Buffalo division as an internal revenue 
agent at an annual salary of $3,200, and his status in his civilian 
position during the period he was incapacitated is stated as follows: 


July 1, 1934, to July 31, 1934, sick leave with pay. 
Aucust 1, 1934, to August 15, 1934, annual leave with pay. 


August 16, 1934, to August 27, 1934, conference and survey with pay. 
August 28, 1934, to September 3, 1934, annual leave with pay. 


September 4, 1934, to October 15, 1934, leave without pay. 

It is also certified that a board of officers was convened July 31, 
1934, at Syracuse, which found that the officer incurred a personal 
injury on June 29, 1934, in line of duty while on active duty under 
his Reserve commission. The report of such board is not submitted, 
and there appears nothing to show the circumstances under which 
the injury was incurred nor the facts respecting his treatment and 
hospitalization, if any. 

While it is not stated, it is assumed that the claim is made under 
the act of April 26, 1928, 45 Stat. 461, which provides that— 


* * * members of the Officers’ Reserve Corps * * * who suffer per- 
sonal injury or contract disease in line of duty while on active duty under 
proper orders; * * * shall, under such regulations as the President may 
prescribe, when hospital treatment is necessary for appropriate treatment 
of such injury or disease, be entitled to hospital treatment, including medical 
treatment, at Government expense, until the disability resulting from such in- 
jury or disease cannot be materially improved by further hospital treatment, 
and during the period of hospitalization, to the same pay and allowances 
whether in money or in kind that they were entitled to receive at the time 
such injury was suffered or disease contracted, * * * No person * * * 
shall be entitled to receive, in connection with such injury or disease, pay or 
allowance * * * for more than six months; * * * 


Where the Reserve officer is also employed in the civil service of 
the Government the act of 1928 does not permit the payment of 
both the civil pay and pay under the act of 1928. 3 Comp. Gen. 
116. 

This act contemplates hospital treatment immediately following 
the injury, in a Government hospital, and if not available, civilian 
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hospitalization, procured for the injured member by, or under the 
direction of, the military authorities, and continuation of pay and 
allowances are authorized during such period of hospitalization. 
Where the member proceeds to his home at the time of the termina- 
tion of the encampment, procures the services of a civilian physician 
thereat, and resumes his civil status with pay, he is not within the 
provisions of the statute cited. Accordingly, when he has exhausted 
his rights under his civil status he cannot then revert to a military 
status, under the 1928 act, for a period he is without pay in his civil 
status. You are advised that payment is not authorized on the 
voucher. 


(A-59309) 
COMPENSATION—40-HOUR WEEK—NATIONAL PARK SERVICE 


The provisions of section 23 of the act of March 28, 1934, 48 Stat. 522, establish- 
ing the 40-hour week, are not applicable to any of the employees of the 
National Vark Service, with the possible exception «f employees in the 
“several trades and occupations” paid under the appropriation item “ Sal- 
aries and expenses, public buildings outside the District of Columbia”, act 

of March 2, 1934, 48 Stut. 389. 


Comptroller General McCarl to the Secretary of the Interior, December 31, 
1934: 


There has been received your letter of December 15, 1934, as follows: 


Section 23 of the Independent Offices Appropriation Act of March 28, 1934, 
Public, No, 141, 73d Congress, 2d session, provides that: 

“The weekly compensation, minus any general percentage reduction which 
may be prescribed by act of Congress, for the several trades and occupations, 
which is set by wage boards or other wage-fixing authorities, shall be rees- 
tablished and maintained at rates not lower than necessary to resture the 
full weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932: Pro- 
vided, That the regualr hours of labor shall not be more than forty per week; 
and all overtime shall be compensated for at the rate of not less than time 
and one-half.” y 

There is some doubt as to the application of this provision of the law to 
certain employments in the field service of the National Park Service of this 
Department. Your opinion, therefore, is respectfully requested on the following 
questions: 

1. Does section 23 of the Independent Offices Appropriation Act apply to 
temporary and seasonal positions under the National Park Service when the 
compensation is not fixed by the Classification Act of 1923, as amended? 

2. If your answer is in the affirmative, will you please indicate which positions 
are considered “trades and occupations” within the meaning of this section 
on the attached National Park Service Form 10-200? 

The employments referred to are made on a per diem basis, when actually 
employed, for seasonal or temporary service, by the field officers of the National 
Park Service under whose supervision they work. 

The regulations governing appointments in the field service of the Department 
of the Interior authorize the field officers of the National Park Service to make 
such employments, but provide that the maximum rates to be paid shall be 
approved in advance by the Secretary of the Interior. The actual wages paid 
depend, however, on local conditions, and are determined by the field officers 
making the employments. These cannot exceed the maximum rates approved 
by the Secretary. 

For your information a copy of an opinion on this question by the Solicitor 
for the Department is enclosed. 
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In decision of September 12, 1934, 14 Comp. Gen. 215, 217, it was 
stated— 

Section 23 of the act of March 28, 1934, 48 Stat. 522, establishing the 40-hour 
week is applicable only to employees of the Federal Government of the classes 
therein mentioned whose hours of labor and rates of compensation previously 
had heen controlled by statute and/or regulations issued pursuunt to statute 
and having the force and effect of law authorizing or requiring the fixing of 


rates of compensation by wage boards or pursuant to a procedure similar to 
that used by wage boards, 


It does not appear that there was in force prior to March 28, 1934, any law, 
Executive order, or administrative regulation requiring the fixing of the rates 
of compensation and hours of labor of the employees of the United States 
Shipping Board Merchant Fleet Corporation under a procedure similar to that 
used by wage boards. Hence the provisions of section 23 of the act of March 
28, 1934, are not applicable to said employees and there is no authority of law 
for the adjustment of the wages of the employees of the corporation retroactively 
as of March 28, 1934, as proposed. * * 

Notwithstanding your statement in the next to the last paragraph 
of your letter, it does not appear that there was in force prior to 
March 28, 1934, any law, Executive order, or administrative regula- 
tion requiring the fixing of the rates of compensation and hours of 
labor of employees of the National Park Service under a procedure 
similar to that used by wage boards. The administrative practice 
mentioned that “ actual wages shall depend, however, on local condi- 
tions ”, does not necessarily bring any of the employees of the Na- 
tional Park Service within the 40-hour week statutory provision. 
Furthermore, the compensation of the employees of the National Park 
Service has never been generally regarded as fixed administratively 
under a procedure similar to that used by wage boards. 

You are advised, therefore, that on the basis of the facts presented 
the provisions of section 23 of the act of March 28, 1934, are not 
applicable to any of the employees of the National Park Service, 
with the possible exception of those mentioned in the next paragraph 
of this decision. 

There has been noted in the appropriation item “ Salaries and 
Expenses, Public Buildings Outside the District of Columbia ”, 
appearing for the first time in the annual appropriation act for the 
fiscal year 1935, dated March 2, 1934, 48 Stat. 389, the provision for 
“personal services at rates of compensation not in excess of the 
rates current in the place where such services are employed.” It 
would appear that the clastes of employees within the “several 
trades and occupations” paid under this item of appropriation, 
are within the 40-hour week statutory provision. See decision of 
December 11, 1934, A-58689, 14 Comp Gen. 448, relative to the 
mechanical labor force for the custodial service in public buildings 
under the Post Office Department. If you have any doubt as to the 
status of the employees paid under this appropriation, further. 
consideration will be given to the matter upon request. 
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(A-59431) 


CONTRACTS—TERMINATION—NONCOMPLIANCE WITH ILLEGAL 
PROVISION 


A contract entered into by a municipality to furnish a Veterans’ Administration 
facility with electric current, not to be carried out wholly, or in purt, 
from funds loaned, or granted by any agency of the United States, is 
excepted from the requirement for furnishing a certificate of compliance 
with the President’s Reemployment Agreement, and there is no authority 
for the termination of the contract solely for failure of the municipality to 
comply with a provision illegally inserted in the contract for compliance 

with the President’s Reemployment Agreement. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, De- 
cember 31, 1934: 


There has been received your letter of December 22, 1934, with 
enclosures, wherein decision has been requested whether you are 
authorized to terminate contract VAm 7346, dated July 16, 1934, with 
the city of Alexandria, La., for the delivery of electric current during 
the period from July 1, 1934, to June 30, 1935, to the Veterans’ Admin- 
istration facility at Alexandria, La., in accordance with the recom- 
mendation contained in an opinion dated November 17, 1934, of a 
special board for Government Contracts Branch, National Industrial 
Recovery Administration. 

It is stated in the opinion of November 17, 1934, by the special 
board for Government Contracts Branch, National Industrial Re- 
covery Administration, under the heading “ Findings of Fact”, that 
upon due hearing and consideration of the entire case, the facts were 
found to be as follows: 


1. May 14, 1934, the Veterans’ Administration at Alexandria, Louisiana, issued 
invitations for bids for furnishing electric current to its facility located between 
Alexandria and Pineville, Louisiana, for a period of one year commencing July 
1, 1934, bids to be opened 2 p. m., Thursday, May 31, 1934, which bids were so 
opened on that date. Respondent and Pineville Electric Company, Pineville, La., 
were the sole bidders and constitute the sole sources of supply in that neighbor- 
hood. May 28, 1934, the city of Alexandria, by its mayor upon said invitation, 
submitted a bid or proposal which contained among others, this provision: 

“This proposal if accepted shall become a contract and shall remain in force 
during the period above stated unless terminated at the request of either party 
after thirty days’ notice in writing.” 

The proposal also contained a page separately signed by the Mayor of the 
City of Alexandria under date of May 26, 1934, reading in part, essentially, 
as follows: 

“Coniractor shall comply * * * with the * * * President’s Reem- 
ployment Agreement, and the United States shall have the right to cancel this 
«contract tor failure to comply with this provision * * *” 

This separately signed slieet contained also the usual certificate of compliance 
as required by paragraph 1 (a) of Executive Order No, 6646, dated March 
14, 1934. The pertinent part of said certificate as rezards this case is: 

“It is hereby certified that the undersigned * * * has become a party 
to and is complying with and will continue to comply with the * * * Presi- 
dent’s Reemployment Agreement and that all other conditions and requirements 
of Executive Order No, 6646, dated March 14, 1934, are being, and will be 
complied with.” 
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On June 5, 1934, the Veterans’ Administration at Alexandria, Louisiana, 
‘transmitted to the Veterans’ Administration in Washington, the city’s bid, 
together with the only other bid received, which was from Pineville Electric 
‘Co., and recommended that the city’s bid, which was low, be accepted. On 
June 26, 1934, the Bureau in Washington by telegram to the Mayor of Alex- 
andria accepted the city’s proposal for electric current, with a proviso that 
a clause be inserted relative to rates being subject to change. On July 2, 
1934, the city, by the mayor, wrote into and upon its original bid of May 28, 
the required proviso, and on July 7, 1934, the Veterans’ Administration at 
Alexandria returned the city’s proposal, so corrected, to the Administration in 
Washington. On July 16, 1934, the Administration in Washington wrote the 
Administration in Alexandria authorizing it to notify the city of the accept- 
ance of its proposal; and this was done on or about that date. The contract 
is numbered VAm 7346. The date is July 16, 1934. The city is owner and 
operator of a municipal power plant and furnishes the electric current through 
its municipal plant. 

2. On July 19, 1934, complaint was filed against the city of Alexandria in 
connection with this contract, alleging that the city was not a signutory to 
the P. R. A., and further, that the city was not complying with the wages and 
hours provisions of the P. R. A. as set forth in Electric Current and Power 
Industry Substitution to P. R. A., Release No. 300-B, Code No. 174-1-02. The 
city was notified of the complaint, and the charges; and was requested to 
furnish a specific answer to the charges. On July 11, 1984, through its mayor, 
the city answered: “ We are complying with the N. R. A. as far as it affects 
publicly owned utilities. We are cooperating in every way with the N. R. A.” 
‘On July 24 the city was requested, again, for a specific statement regarding 
the charges of the complaint. On August 5 this inquiry was answered, but 
ugain no denial or refutation of the charges was made by the city. There- 
after, this special board was appointed to hear and determine the charges. 
On October 11, 1934, the city was notified the case would be heard in Wash- 
ington, D. C., at 2 p. m., October 19, 1934, by this Board. Thereafter, the 
hearing date was postponed to 2:30 p. m., October 23, 1934, on request of the 
city. The city aguin requested a postponement. This was denied, and the 
hearing was held at the appointed time and place scheduled. 

8. The State director of N. R. A. at New Orleans is charged with the 
duty of recording signatures to the P. R. A. in Louisiana. He states that 
neither the city nor its municipality owned and operated power plunt has 
signed the P. R. A. On May 28, 1934, and prior to July 16, 1934, neither the 
city nor its municipally owned and operated power plant was a party to the 
P. R. A., nor was it complying with the wages and hours provisions of the 
P. R. A., the Electric Current and Power Industry Substitution to P. R. A., 
Release No. 300-B, Code No. 174-1-02. The record indicates further that the 
city is not now such a party; and is not now so complying. 


The opinion concluded with a recommendation that the contract 
be canceled and the decision dated November 26, 1934, of the admin- 
istrative officer of the National Industrial Recovery Administration, 
Government Contracts Branch, was that the city of Alexandria, La., 
was not, as it affirmed in its certificate of compliance, a signatory to 
the President’s Reemployment Agreement and was not, as it affirmed, 
complying with the hours and provisions of Electric Current and 
Power Industry substitute to P. R. A., Release No, 300-B, Code No. 
174-1-02. Upon receipt of such recommendation the Veterans’ Ad- 
ministration appears to have made informal inquiry of the Con- 
‘tracts Branch, National Industrial Recovery Administration, and 
received an affirmative reply dated December 16, 1934, as to whether it 
had given consideration to administrative order X-17 of April 11, 
1934, issued by the Administrator for Industrial Recovery, acting 
under paragraph 5 of Executive Order No. 6646, dated March 14, 
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1934, wherein there were excepted from the requirements of said 
Executive order— 
All contracts, leases, or purchases of any nature made with or/from any 


State government, or of any political subdivision or municipality thereof except- 
ing as provided in paragraph 1 (e). 


The exception in the referred-to paragraph 1 (e) of Executive 
Order No. 6646 of March 14, 1934, includes contracts and purchase 
orders issued by any State, municipal corporation, etc., in connection 
with projects carried,out, or to be carried out, wholly, or in part, 
from funds loaned or granted by any agency of the United States. 
This contract of July 16, 1934, with the city of Alexandria, La., 
for the delivery of electric current to the Veterans’ Administration 
Facility in that city is not such a contract as contemplated by para- 
graph 1 (e) of the Executive order of March 14, 1934. On the 
contrary, it is a contract with a municipality within the terms of 
administrative order X-17 of April 11, 1934, issued by the Admin- 
istrator for Industrial Recovery and which was brought to the atten- 
tion of the heads of all departments and establishments concerned 
in circular letter no. 13, dated April 16, 1934, issued by the Procure- 
ment Division, Treasury Department. 

There was thus no legal requirement that the city of Alexandria, 
La., in contracting with the United States for the delivery of electric 
current, should furnish a certificate of compliance with any appli- 
cable approved code of fair competition or with the President’s Re- 
employment Agreement, and there was no authority under the Execu- 
tive order of March 14, 1934, or otherwise, to include any such stipu- 
lation in the contract with the city of Alexandria for the delivery of 
electric current. This being true, there was no dispute with respect 
to compliance or noncompliance in this case with any applicable code 
of fair competition or with the President’s Reemployment Agreement 
within the jurisdiction conferred under paragraph 3 of Executive 
Order No. 6646 of March 14, 1934, on the Administrator of the Na- 
tional Recovery Administration or such agency as he should desig- 
nate. Therefore, since the Executive order had no application to this 
contract, neither the special board for the Government Contracts 
Branch nor the administrative officer of the National Recovery Ad- 
ministration had any jurisdiction to act in the matter of this contract. 

While it appears to be true that the city of Alexandria, in sub- 
mitting a certificate of compliance, erred in representing that it was 
complying with an applicable approved code of fair competition or 
the President’s Reemployment Agreement, such error was shared to 
some extent by the Veterans’ Administration by including in the con- 
tract a requirement that the city comply with the applicable approved 
code of competition or with the President’s Reemployment Agree- 
ment when municipalities had been expressly excepted from the 
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terms of the Executive order of March 14, 1934, by the Administrator 
of the National Recovery Administration in his order of April 11, 
1934, or more than 3 months prior to the date of this contract. A con- 
tract may not be legally and properly canceled or terminated because 
the contractor may have violated some term thereof which was not 
legally and properly included in the contract. 

Accordingly, you are advised that there is no legal authority for 
the termination of the contract of July 16, 1934, during its term with 
the city of Alexandria, La., so long as it otherwise complies with 
the terms of the contract in the delivery of electric current, and 
there is not exercised by the Government the option contained therein 
to terminate it on 30 days’ notice in writing because more favorable 
terms to the Government might be secured elsewhere for the delivery 
of such current. 


(A-58867) 
TRANSPORTATION—PRIVATE MOUNT—EXCESS—ARMY OFFICER 


Where an Army offlcer’s private mount is located at a remount depot to which 
it had been shipped on the oflicer’s change of station to dismounted service, 
further transportation of such mount from the remount depot to his 
new station is not authorized when the officer’s duty at the new station 
is later changed from dismounted to mounted service, no change of 
station being involved. 

Decision by Comptroller General McCarl, January 2, 1935: 

There is for consideration the amount properly chargeable as 
excess to Capt. Walter P. O’Brien, 29th Infantry, United States 
Army, by reason of shipment of two private mounts from Front 
Royal, Va., to Fort Benning, Ga., on Government bill of lading no. 
WQ-504532, dated May 31, 1933. 

Paragraph 15, War Department Special Orders No. 42, February 
19, 1932, relieved Captain O’Brien from assignment to duty in Hawaii 
and ordered him to Fort Benning “ for assignment to duty until the 
opening of the Infantry School.” Paragraph 6, War Department 
Special Orders No. 101, May 2, 1933, relieved Captain O’Brien from 
assignment to duty as a student at the Infantry School upon the com- 
pletion of the course of instruction and then assigned him to the 29th 
Infantry at Fort Benning. Paragraph 5, Special Orders No. 112, 
Headquarters 29th Infantry, May 20, 1933, assigned the officer to 
the regimental machine-gun company. 

Under paragraph la, (4), (g), changes 1, February 25, 1930, 
Army Regulations, 605-130, “ officers assigned to animal-drawn ma- 
chine-gun * * * companies” are required to be mounted, and 
under regulations promulgated pursuant to the act of July 9, 1918, 
40 Stat. 859, par. 5, A. R. 605-130, the officer was entitled to have 
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his authorized mount shipped to a remount depot and it was so 
shipped to Front Royal, Va., on change of station from Hawaii to 
the Infantry School at Fort Benning, Ga. 

The regulations provide for transportation of an officer’s author- 
ized private mount on change of station, under the authorization 
for transportation of the Army and its supplies, etc., contained in 
annual appropriations for “Army Transportation.” The act of 
March 23, 1910 (36 Stat. 255), recognizes that the right attaches only 
on change of station but provides for transportation of horses 
owned by an officer from point of purchase to his station “ when 
he would have been entitled to and did not have his authorized num- 
ber of owned horses shipped upon his last change of station, and 
when the cost of shipment does not exceed that from his old to his 
new station.” 

Captain O’Brien, while at the Infantry School, was in a dis- 
mounted status. The orders of May 2, 1933, changed his duty as 
an unmounted officer and not his station. His later orders of May 
20, 1933, again changed his duty, and not his station, to duty presum- 
ably requiring him to be mounted, if the machine-gun company cf 
the 29th Infantry is in fact animal-drawn (the papers being silent 
as to this situation). 

Paragraph 26a, Army Regulations 30-965, lists conditions under 
which transportation at Government expense of private mounts of 
officers on change of station is not authorized, including— 

(6) Change from dismounted to mounted status after arrival at new station.— 
When an officer on a dismounted status who changes station as an unmounted 
officer is assigned after arrival at his new station to duty which requires him 
to be mounted, his private mounts will not be transported at Government 
expense from his old to his new station. 

This officer appears to have been on.mounted duty in Hawaii 
(though there is no evidence to that effect in the papers). He was as- 
signed to dismounted service at Furt Benning and his mount was 
shipped to the remount depot, Front Royal, Va. After completing 
the infantry officers’ course at Fort Benning, he was assigned to sta- 
tion there and was assigned to the machine gun company, presumably 
requiring him to be mounted. That is, he was changed from dis- 
mounted service at Fort Benning after a year’s service there to 
mounted service there. 

The law and regulations authorize transportation of private mounts 
only on change of station and no change of station is involved. As 
the officer was changed from dismounted to mounted duty after 
arrival at his new station, transportation of his authorized private 
mount at Government expense was not authorized from Front Royal, 
Va., to Fort Benning, Ga. 
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Accordingly, the entire cost of such shipment was “ excess” and 
may not be charged to appropriated funds. The total cost of the 
shipment, $94.18, is properly chargeable to the officer. Inasmuch as 
$47.05 has been collected heretofore the balance of $47.13 remains 
for collection. 


(A-59035) 
TRAVELING EXPENSES—OATHS—CHIEFS OF FIELD PARTIES 


The expression “ chiefs of field parties” as used in the act of August 24, 1912, 
37 Stat. 487, means the head or person in charge of a party of employees 
engaged in fieldwork of a more or less ambulatory nature and does not 
include the head of a Government organization whuse headquarters are 
fixed at a particular place. 

The Chief Clerk of the National Railroad Adjustment Board would appear 
to be qualified under the act of August 24, 1912, 37 Stat. 487, to administer 
oaths to travel expense vouchers as coming within the general description 
of chief clerks of the various executive departments and bureaus, 


Comptroller General McCarl to the Chairman, National Railroad Adjustment 
Board, January 3, 1935: 


There has been received your letter of December 14, 1934, as 
follows: 

Reference is made to your letter dated December 7, 1934, file A—59035, in 
reply to my letter dated November 26, 1934, in which I requested informa- 
tion regarding the appointment of some employee of this Board to administer 
oaths. 

In your reply you quoted section 8 of the act of August 24, 1912, 37 Stat. 
487, which provides: 

“After June thirtieth, nineteen hundred and twelve, postmasters, assistant 
postmasters, * * * and chiefs of field parties, are required, empowered, 
and authorized, when requested, to administer oaths, required by law or 


otherwise, to accounts for travel or other expenses against the United States, 
+ * *” 


It is requested that you advise whether or not the Chairman of the National 
Railroad Adjustment Board would be considered a “ chief of field party”, and 
therefore authorized to administer oaths to expense accounts, 


The expression “chiefs of field parties” as used in the statute 


in question means the head, or person in charge, of a party of 
employees engaged in fieldwork of a more or less ambulatory 
nature in out of the way places, such as a surveying party. It does 
not include the head of a Government organization whose head- 
quarters are fixed at a particular place as is the case of the National 
Railroad Adjustment Board. See section 3 (r) of the act of June 
21, 1934, 48 Stat. 1192. However, your attention is invited to the 
provision in the act of August 24, 1912, 37 Stat. 487, for the admin- 
istration of oaths by “chief clerks of the various executive depart- 
ments and bureaus, or clerks designated by them for the purpose.” 
The Chief Clerk of your Board would, therefore, appear to be 
authorized to administer oaths to expense accounts. See 6 Comp. 
Gen. 149. 





504 DECISIONS OF THE COMPTROLLER GENERAL 


(A-59202) 


VETERANS’ ADMINISTRATION—AVAILABILITY OF APPROPRIA- 
TIONS FOR REPLACING BRIDGE 


The appropriations under the Veterans’ Administration are not available for 
purchase of material with which to replace a bridge within the exterior 
boundaries of a Veterans’ Administration reservation owned by the United 
States, where it is shown that the bridge is not mentioned in the deed to 
the United States and that the county road runs over the bridge and is 
used by the general public. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
January 3, 1935: 


There has been received your letter of December 8, 1934, as 
follows: 


Your decision is requested as to whether appropriations made to the Veterans’ 
Administration are available for the purchase of materials to reconstruct a 
bridge over the Conhocton River within the Government's reservation at Vet- 
erans’ Administration Facility, Bath, New York. Steuben County, T. E. R. A. 
Executive Committee has agreed to furnish the labor for the reconstruction 
of this bridge in accordance with T. E. R. A. rules, if the cost of materials 
can be made by the Veterans’ Administration. It is estimated that this material 
cost would not be over $15,000. 

A plot plan of the reservation referred to is attached and from it will be 
seen that the bridge in question, indicated as “ Entrance bridge” is within 
the Government's reservation. This property was formerly occupied by the 
Veterans’ Administration under lease entered into between the board of 
managers of the National Home for Disabled Volunteer Soldiers and the State 
of New York—for successive terms of 10 and 40 yerrs. finally expiring Febru- 
ary 26,1979. This lease was made and accepted upon the condition that “ Such 
camp shall be maintained by the lessee during the term of this lease * * *.” 
Following the execution of this lease the adjutant general of the State of New 
York in a communication dated April 29, 1929, addressed to the commandant 
of the State camp for veterans, Bath, New York (which was the designation 
of the property prior to the time that it was leased to the Government) 
stated: 

“You are. therefore, hereby authorized and directed to turn over to the 
representative of said board of managers the State camp for veterans at Bath, 
New York, such transfer to include grounds and structures and also all personal 
property, equipment, and facilities appurtenant to, connected with and/or inci- 
dental and necessary to the camp * * *.” 

It appears that on April 9, 1929, the adjutant general of the State of New 
York raised a question with the State attorney general w'th respect to inter- 
pretation of the State law (chapter 33 of the laws of 1929) under which the 
property was leased to the “‘ United States or to the board of managers of the 
National Home for the Disabled Volunteer Soldiers", for the purpose of deter- 
mining the scope of the property within the established boundaries thereof to 
be transferred to the Government. In reply to the adjutant general’s com- 
munication the attorney general in a letter dated April 16, 1929, stated, among 
other things: 

“Tt seems to me that a reasonable, common-sense, logical, consistent, and 
proper construction of the intent, purpose, and effect of chapter 33, laws 
1929, was to permit and authorize a temporary commission to lease, not simply 
and only the bare grounds and empty structures of the State camp for veterans 
at Bath, New York, but to lease the camp ‘as is’, as a whole, as a going con- 
cern or institution, with all the personal property, equipment, and facilities 
incidental to and connected with the camp as a continued and continuing 
camp or home, so as to enable the Federal authorities to immediately take up 
and carry on the work of the camp without any interruption or delay. 

“Tt was clearly the intent, purpose, and effect of chapter 240, laws 1929, 
* * * which act was the basis of chapter 33, laws 1929, to turn the camp 
over in its entirety and as a whole. 
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“JT, therefore, advise that in my opinion chapter 33, laws 1929, contemplates 
and authorizes the lease and surrender of all the personal property, equip- 
ment, and facilities upon, connected with, and incidental to the camp, as well 
as the grounds and structures.” 

Pursuant to a resolution of the board of commissioners of the land office of 
the State of New York adopted January 23, 1933, and in accordance with 
the provisions of chapter 235 of the laws of New York 1932, there was con- 
veyed in fee simple to the United States by Letters Patent dated January 24, 
1933, the property occupied by the Government under the lease referred to 
“together with the buildings and structures thereon” and “ with all and singu- 
lar the rights, hereditaments, and appurtenances to the same belonging or in 
any wise appertaining * * *.” While no reservation was made in these 
letters patent for the roadway and bridge shown on the attached plot plan the 
county attorney by letter of August 4, 1934 (copy attached), indicates that the 
road is subject to an easement of the public. 

The existing bridge at Veterans’ Administration Facility, Bath, New York, 
is considered unsafe for traffic and its use by vehicles going to and from the 
facility is of utmost importance to the proper operation of the facility. The 
replacement of this bridge, as heretofore indicated, was taken up with the 
local authorities and while they have refused to replace the structure they have 
offered, as previously stated, to furnish the necessary labor for such replacement. 

The attached copy of letter dated September 15, 1934, from the manager, 
Veterans’ Administration Facility, Bath, New York, shows the distribution of 
traffic over this bridge. It will be noted from this letter that 98% of all traffic 
passing over the bridge is classified by the manager as “ Facility traffic.” While 
only 4% of this traffic consists of Government vehicles, consideration must nec- 
essarily be given to the fact that the remaining 94% of the “ Facility traffic” 
is essential to the operation of the Facility in that it involves the delivery of 
supplies and the going to and from the reservation of station employees, pa- 
tients, and their visitors. It is also deemed pertinent to bring out in this con- 
nection that a passenger bus operating between the Facility and Bath, New 
York, makes twelve round trips a day across the bridge. The replacement of 
this bridge is considered essential for the protection of life and property. 

Your prompt attention to this matter will be appreciated. 


In a letter dated August 4, 1934, the attorney for the county of 
Steuben, N. Y., states as follows: 


Your letter to R. B. Oldfield, county clerk, was received. 

The highway leading from the end of Belfast Street across the home grounds 
is a town highway. In these cases, the town does not own the land, but the 
National Government owns the land where the road is located on the grounds, 
subject to the easement of the public in the highway. In other words, this is 
one of the old town highways wherein only an easement is had for road 
purposes. 

Prior to 1928 the bridge was constructed and maintained as a town bridge, 
In 1928 the legislature provided that when any such bridge is condemned and 
repaired, thereafter it shall be repaired and maintained by the county, if it 
has a span of over 25 feet. The only maintenance the town has ts the plank- 
ing of such bridges. The passing of this bridge to county maintenance was by 
operation of law sometime ago when it was repaired by the county as being 
unsafe. Mr. Kellogg could probably give the date, This provision is law in 
section 19 of the highway law. 


It is understood that the deed to the United States did not mention 
the bridge and county road, the inference being that the bridge and 
road remained the property of the State or county and that the obli- 
gation for repairs would appear to remain with the county as stated 
by the attorney. While the facts are not clearly disclosed, it is un- 
derstood that the cost of improving and repairing the county road 
and the bridge here in question is paid from general revenues and 
not assessed against the abutting property owners. Therefore, the 
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fact that the Federal property abuts the bridge and road on both 
sides does not, of itself, obligate the Government to replace or repair 
the bridge any more than if the abutting property were privately 
owned. Neither does the fact that the Government is the greatest 
user of the bridge, so obligate public funds. 

You are advised, therefore, that, on the basis of the facts presented, 
the appropriations under the Veterans’ Administration are not avail- 
able for purchase of materials with which to replace the bridge in 
question. 


(A-45542) (A-58143) 
DISTRIBUTION OF ESTATES OF RUSSIAN NATIONALS 


Except as to cases in which an administrator in the District of Columbia 
has heretofore been appointed, sums due estates of Russian nationals 
from the United States Government will be paid to the legal representa- 
tive or declared heirs of the deceased based on evidence procured through 
diplomatic channels, as is the practice with respect to estates of nationals 
of other countries. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
January 4, 1935: 


In decision of March 22, 1933, A-45542, case of Waiselle Nikitin, 
A-3,190,823, XC-746,238, you were advised as follows: 


The decision of this office of November 30, 1932, refused to recognize admin- 
istration in the District of Columbia of the estates of Russian nationals, 
for the reason that money due from the United States has no situs in the 
District of Columbia, so as to authorize administration here rather than at 
place of domicile of the decedent, there having been cited a number of 
decisions by the Supreme Court of the United States. However, in view of 
the additional facts appearing, showing the absence of any proper probate 
proceedings in Russia and the apparent assumption by the Supreme Court 
of the District of Cvlumbia of jurisdiction over the estates of the deceased 
nationals of Kussia, insofar as money due from the United States is con- 
cerned, it is believed the interests of the United States and of the beneficiaries 
under the World War Veterans’ Act will be properly protected by continuance 
of the existing procedure, provided there be a showing in each case as to the 
person or persons in whose behalf the administrator is appointed. Decision 
of November 30, 1932, is modified accordingly. 


In letter of November 30, 1934, case of Artem Strukova, XC- 
695,273, you were advised as follows: 


As the appointment of an administrator by the District of Columbia court 
in the instant case was made pursuant to the procedure approved in said 
decision of March 22, 1933, and prior to any change in the relationship between 
the United States and Russia, payment will now be authorized by settlement of 
this office in favor of Leonard A. Block, administrator appointed by the 
District of Columbia court, 

However, in view of the recognition by the United States of the Union of 
Soviet Socialist Republics, it is requested that this office be advised what objec- 
tion, if any, there would be from the standpoint of the Veterans’ Administra- 
tion, to discontinuance of the procedure approved in the said decision of March 
22, 1933, and to require hereafter that the amounts due estates of Russian na- 
tionals, for which no legal representative is duly appointed by recognized 
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authority in that country, be paid only through the proper diplomatic channels, 
as is done with respect to the estates of nationals of other countries. Your 
early advices in the matter will be appreciated. 


In reply there has been received your letter of December 15, 1934, 
as follows: 


The receipt of your letter of November 30, 1934, relative to the procedure 
to be followed in cases involving amounts due the estates of Russian nationals 
is acknowledged. 

This administration has no objection to discontinuing the procedure approved 
in your decision A-45542, in the case of Waiselle Nikitin, of March 22, 1933, 
and hereafter will make payment of the sums due estates of Russian nationals 
to the legal representative or declared heirs of the deceased based on evidence 
procured through diplomatic channels, as is the practice with respect to estates 
of nationals of other countries. 

It is, however, understood that there will be no objection to payment in 
accordance with procedure approved in your decision A-45542 in those cases 
in process of adjudication wherein letters of administration have heretofore 
been granted. 


Accordingly, the procedure approved in decision of March 22, 1933, 
A-45542, supra, should be discontinued except as to cases in which 
an administrator in the District of Columbia has heretofore been 
appointed. 


(A-58791) 


CONTRACTS — INCREASED COSTS—SUBSURFACE CONDITIONS — 
EFFECT OF TENTATIVE DESIGNS ON CONTRACT DRAWINGS 


There is no legal basis for payment of any amount in addition to the contract 
price as increased costs of performance by reason of the fact that the 
behavior of various subsurface material, including water, known by the 
Government and the contractor to have existed, differed from that antici- 
pated, the contract having made no representation as to the possible 
behavior of such material. 

Where the provisions of a construction contract place full responsibility on the 
contractor for the size, strength, stability, and effectiveness of an incidental 
and necessary part of the completed project, the ineffectiveness of a tenta- 
tive design for said part indicated on the Government's contract drawings, 
adopted by the contractor, does not obligate the Government for payment 
of increased costs due to a necessary change in construction, 

Errors in the Government's contract drawings afford no basis for payment of 
increased costs under a construction contract when the unauthorized re- 
moval of location by the contractor, rather than the errors in contract 
drawings, was responsible for the encountering of artificial obstructions 
causing the increased cost, particularly if the contractor fails to observe 
the procedure prescribed by Article 4, Standard Government Form of 
Contract No, 23, entitled “ Changed conditions”, pursuant to which the 
work was performed, 


Decision by Comptroller General McCarl, January 4, 1935: 

J. W. Rumsey, an individual trading as Rumsey & Co., has re- 
quested review of settlement no, 0445434, April 25, 1984, whereby 
was disallowed his claim for $13,493.36 alleged to be due as extra 
compensation under contract NO,-1651, November 23, 1982, for con- 
struction of a drainage culvert at the navy yard, Puget Sound, 
Bremerton, Wash 
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The contract obligated the contractor to furnish all labor and ma- 
terials and perform all work required to provide and secure a drain- 
age culvert between Dry Dock No. 1 and the pump well of Dry Dock 
No. 2, together with the necessary connections to existing construction 
at both ends of the culvert, to make the work complete and ready 
for use, all as contemplated by item 3, paragraph 6-02, of the Bureau 
of Yards and Docks specification 7086, dated October 19, 1932, for 
the amount of $44,255. Specification 7086, the drawings and stand- 
ard specifications mentioned therein, and general provisions dated 
October 1, 1931, mentioned in paragraph 1-04 of the specifications, 
were made a part of the contract. The work was completed within 
the contract time and the contractor has been paid the full contract 
price, release being executed May 31, 1933, with the reservation that 
it should not prohibit the contractor from filing a claim for extra 
compensation in the amount of $14,728.82. The contractor was paid 
on voucher no. 62645, dated May 19, 1933, by check no. 206075, dated 
June 6, 1933. 

The claim is presented upon three items, substantially as follows: 
(1) Latent underground conditions being other than as contemplated 
by the drawings and specifications, necessitating change from an 
open cofferdam to compressed air caisson method of construction; 
‘(2) the location of the shaft too near the pumphouse well wall; (3) 
an error in measurement of drawings nos. 9627, 9628, and 9845, 
which caused the contractor to strike an artificial obstruction not 
indicated on the drawings. 

The claim appears to have been presented formally for the first 
time on April 15, 1933, to the commandant, Public Works Depart- 
ment, Navy Yard, Puget Sound, Wash. The claim was examined 
by the Bureau of Yards and Docks which, under date of May 11, 
1933, concluded that the contractor was not entitled to any addi- 
tional compensation under the contract. The contractor requested 
further consideration under date of May 27, 1933, whereupon the 
matter was the subject of extensive correspondence between the 
Bureau of Yards and Docks and Puget Sound Navy Yard, and on 
December 5, 1933, the Chief, Bureau of Yards and Docks, forwarded 
the claim to the Judge Advocate General of the Navy for opinion 
as to the “ validity in principle of the contractor’s claim.” Under 
date of December 18, 1933, the Secretary of the Navy expressed his 
view as follows: 

21. Summarizing the above, the Navy Department is of the opinion that the 
contractor has a valid claim for the change in location of the site of the coffer- 
dam and for the error in the Government's drawings, above mentioned. The 
contractor, furthermore, has a valid claim for the difference encountered in 


underground conditions if such conditions, in fact, differed from those indi- 
cated by the Government. 
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Pursuant thereto a board was appointed to investigate the claim 
and report the estimate and findings as to the additional expense, if 
any, to which the contractor was necessarily put in performance of 
the contract through the following causes: 

(a) The relocation of the cofferdam too near the pumphouse well. 

(b) An alleged error in the Government’s drawings resulting in 
the striking of an artificial obstruction in the driving of sheet piling. 

(c) Underground conditions claimed to differ from those contem- 
plated by the contract. 

The report of the board was that the estimated cost of completion 
of the intake excavation as finally contemplated, taken from Gov- 
ernment and contractor’s records was $29,342.37; that the estimated 
cost of sinking the intake excavation as originally intended by the 
contract drawings was $17,278.08, or a difference as additional ex- 
pense of $12,064.29, to which amount was added $202.40 as cost of 
bond and 10 percent for profit, making a total of $13,493.36. The 
report made no effort to distribute the alleged expense to the three 
items of variation named but merely treated the difference between 
estimates and costs as resulting from a change under the contract 
and included the items of profit and bond premium as set out above. 
The Bureau of Yards and Docks forwarded the claim to this office for 
settlement, administratively approved for the amount of $12,064.29. 

The three bases upon which the claim is presented will be con- 
sidered herein as enumerated. 

1. Differing subsurface conditions necessitating change in method 
of construction. 

The contract was executed on Standard Government Form No. 2: 


~* 


and the general provisions made a part of the contract provided that 
the Chief of the Bureau of Yards and Docks, as contracting officer, 
would have general direction of the work, while a resident officer 
would have immediate charge and supervision thereof. Article 4 
of the contract provides: 


Changed conditions.—Should the contractor encounter, or the Government 
discover, during the progress of the work, subsurface and (or) latent condi- 
tions at the site materially differing from those shown on the drawings or 
indicated in the specifications, the attention of the contracting officer shall be 
called immediately to such conditions before they are disturbed. The con- 
tracting officer shall thereupon promptly investigate the conditions, and if he 
finds that they materially differ from those shown on the drawings or indi- 
cated in the specifications, he shall at once, with the written approval of 
the head of the department or his representative, make such changes in the 
drawings and (or) specifications as he may find necessary, and any increase 
or decrease of cost and (or) difference in time resulting from such changes 
shall be adjusted as provided in article 3 of this contract. 


Under the quoted article the right of the contractor to increased 
compensation for differing subsurface conditions was dependent 
upon (a) encountering by him or discovery by the Government of 
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subsurface and/or latent conditions materially differing from those 
shown on the drawings or indicated in the specifications; (b) di- 
recting the attention of the contracting officer to such conditions 
immediately, before they were disturbed; (c) investigation and de- 
termination by him that the conditions actually did differ mate- 
rially; (d) adjustment of any increase in cost equitably. 

As to (a) above, the specifications provide with reference to 
earthwork and excavation: 
2-01. General requirements.—The work includes all excavation for culvert 
and cofferdam, together with all filling or back filling, and ail other earthwork 
required for the proper completion of the work. It is anticipated that ground 
water will be encountered in quantity throughout the length of culvert proper 
and that it will be necessary to carry on a considerable portion of the con- 
struction under air pressure. All plant must be in good condition, sufficient 
for the purpose, and of proper design to insure the safety of personnel. All 
tools and equipment, including tunneling shields, air locks, blowers, coffer- 


danis, pumps, ete., required in connection with earthwork shall be provided 
by the contractor. * * * 

2-02. Test borings.—Records of test borings made by the Government accom- 
pany this specification and will form a part of the contract. Bids shall be 
based on the following assumptions: (a) That subsurface conditions are as 
indicated; (b) that rock will not be encountered; and (c) that no pipes or 
other artificial obstruction, except those indicated, will be encountered. In 
ease the actual conditions differ from those stated and/or shown, an adjust- 
ment in the contract price and/or the time for completion of the work will 
be made in the same manner as provided by article 4 of the contract. ‘“ Rock” 
shall be defined as solid ledge requiring blasting for economical removal and/or 
boulders more than one-half cubic yard in volume. 


The contractor was informed by 2-01, supra, that ground water 
was to be encountered in quantity throughout the entire length of 
the culvert proper; that a considerable portion of the construction 
would have to be carried on under air pressure; that plant must be 
sufficient for the purpose, and that equipment including air locks, 
blowers, cofferdams, pumps, etc., in connection with earthwork, was 
to be provided by the contractor. Paragraph 2-02, supra, makes 
records of test borings made by the Government a part of the con- 
tract, and those test borings constitute the only representation made 
by the Government as to the character of soil to be encountered. 
The test borings were shown in detail on drawing No. 9845. An 
examination of that drawing discloses that 12 test holes were bored 
by the Government at intervals along the course of the proposed 
culvert which varied in depth from 50 to 65 feet. The legend of 
results shows various materials were encountered consisting of sand, 
clay, gravel, silt, fine sand, and running sand. Little, if any, other 
substance was indicated, It is shown, also, that hole no. 1 and hole 
no. 6 were tested for water and a substantial amount was found in 
each. The contractor, therefore, was advised by the specifications 
and the drawings that he would encounter the several characters of 
soil set out which would be mixed with water in substantial quantity. 
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Further than that, the contract made no representation and gave no 
assurance. 


The officer in charge, in his report to the Bureau of Yards and 
Docks, under date of June 24, 1933, stated : 


Par. 1 (a) of reference (a)— 

The ground materials encountered by the contractor .aroughout the entire 
project have been practically as shown by the test borings, and as shown and 
described in the plans and specifications. The behavior of the material on the 
site of the cofferdam, however, was materially different from what had been 
anticipated. The present public works officer was on duty at this navy yard 
when the pump well was originally built, and the walls of the excavation stood 


nearly vertical, and no great trouble was experienced with water, it being 
readily handled with a pump. 


It was anticipated that with a steel sheet pile cofferdam no difficulty would 
be experienced in constructing the intake under open conditions. Actually, the 
ground was lacking in cohesion, which, combined with the water, made it fluid, 
and when, on 7 January, the contractor requested permission to install a wood 
diaphragm at elevation 91.66 with back-fill earth loaded thereon in order to 
complete the remaining work under compressed air this was authorized as it 
was necessary in order to proceed safely with the work. 


It is apparent from that statement that the ground materials en- 
countered, as well as the water conditions, were substantially as set 
forth in the drawings and specifications. The materials were the 
same and the water was there. The contract made no provision for 
any unanticipated “behavior” of the material on the site of the 
cofferdam, or, it may be said, during any portion of the construction. 
The contractor clearly was not entitled to extra compensation under 
article no. 4 of the contract. In view of the conclusion thus reached, 
the failure of the contractor to follow the procedure explicitly 
required by the contract for the determination of his rights need not 
be considered. 

The contractor contends that by reason of the alleged difference in 
subsurface conditions it was impossible to perform the work with the 
open cofferdam; that he had to proceed with air-pressure caisson, 
which was much more expensive; that the provisions of the specifica- 
tions and drawings relative to open cofferdam constituted represen- 
tations on the part of the Government that the work could be done 
by that method; and that he is entitled to the additional cost of the 
method used. Paragraph 2-01 of the specifications, quoted above, 
provided: “All cofferdams, * * * required in connection with 
earthwork shall be provided by the contractar.” 

Paragraph 2-06 provided : 

Cofferdam and pumping.—The contractor shall provide, construct, and main- 
tain a cofferdam as necessary for the construction of intake pipe connections 
at Dry Dock No, 2 pump well and to provide access to culvert construction, 
The contract drawings indicate a tentative design for the cofferdam intended 
to assist bidders in estimating the cost of the work. However, the entire 
responsibility for the sufficiency of the cofferdam shall rest upon the contractor 


and he shall, without additional compensation, increase the size, strength, sta- 
bility, and effectiveness of the cofferdam as may be necessary, The contractor 
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shall provide adequate pumping equipment and shall do all pumping necessary 
to remove water from the excavation and to keep it free from water while 
construction therein is in progress. He shall do all trenching, damming, and 
underdraining necessary to accomplish this. 

It would be difficult to make the language of the quoted provisions 
plainer, or its purpose clearer. The contract required the contractor 
to provide all cofferdams. The contract drawings indicated a tenta- 
tive design for a cofferdam. The word “tentative” is defined in 
Webster’s New International Dictionary as meaning “ Of, pertaining 
to, or based on, a trial; experimental.” The word “ provisional ” is 
given as a synonym. Under the word “ provisional” is found the 
further definition “ That is tentative which is of the nature of a trial 
or experiment.” Applying those definitions to the specifications, it 
is plain that the contractor was put on notice that he was required 
to furnish a cofferdam as necessary; that the design indicated in the 
drawings was experimental, or in the nature of a trial; that the entire 
responsibility for the sufficiency, size, strength, stability, and effec- 
tiveness of the cofferdam was upon the contractor. The Government 
specifically disclaimed responsibility for any conceivable failure of 
the cofferdam indicated. When it developed that the open cofferdam 
was not suitable or effective, the contractor was not only “ author- 
ized ”, as stated by the officer ‘in charge, but he was required by the 
plain language of the contract, to change to some method of opera- 
tion effective to the proper performance of the work. Regardless of 
what caused the necessity for such change, the contractor would not 
be entitled to additional compensation. 

2. The location of the shaft too near the pumphouse well. The 
shaft here mentioned was the shaft for the cofferdam at Drydock 
No. 2 for the connection of the culvert to the pumphouse well. 
Drawing no. 9845, section A—A, showed that the east wall of the 
cofferdam would interfere with the operation of a standard gauge 
railroad track operated to Pier No. 5. The specifications provided 
that the Government would remove all obstructions such as railroad 
tracks, surface lines, paving, etc., in the vicinity of Drydock No. 2 
pump well which would interfere with the construction of the cof- 
ferdam. The contractor contends that for the benefit of the Gov- 
ernment, and in order not to interfere with the ordinary handling of 
traffic to Pier No. 5, and under the supervision and direction, and 
with the approval of the officers of the Government, he located the 
shaft for the cofferdam just west of the track, and 1 foot nearer 
the pumphouse well wall, and that, according to the drawings and 
specifications, no artificial obstruction would be encountered by 
reason of such changed location. Drawing no. 9627, section B—B, 
and drawing no. 9628, section C—C, showed the distance between 
the cofferdam sheet piling and the outside of the pumphouse well 
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wall as 2 feet. Upon such showing the cofferdam could be moved 
1 foot west (as was done), still leaving a clearance of 1 foot between 
the sheet piling and the pumphouse well wall. However, when the 
shaft was sunk at that point, the contractor encountered the arti- 
ficial obstruction of the pumphouse footing. The officer in charge 
has stvted that the drawings were in error, in that the thickness of 
the pumphouse wall was shown as 9 feet, 6 inches, without brick 
covering, whereas the wall was 10 feet thick, and had a brick cover- 
ing of 9 inches, making a total difference of 15 inches. It is ap- 
parent, therefore, that when the steel shaft was driven 1 foot nearer 
the pumphouse wall, it struck the brick covering of said wall 3 
inches beyond the outside. 

There appears some contradiction between the contractor and the 
officer in charge as to the responsibility for the location of the shaft 
1 foot west of the point shown on the specifications. The contractor 
contends that it was done under the supervision and direction of the 


officer in charge. The officer, on the other hand, stated : 

The yard did not locate the shaft cofferdam. In fact, the contractor was 
advised that the responsibility was his. Before submitting his drawing, yard 
no. 10099, drawing of modified cofferdam, the matters of size and location 
were discussed. The contractor wanted to reduce the size to save excavation, 
and it is believed the cofferdam was moved one foot west primarily to save the 
railroad track although the contractor was given to understand that it was 
entirely up to him whether he should move it or not, as the Public Works 
officer had laid out a plan for moving the railroad track to clear the cofferdam 
and maintain connection with Pier 5. 

The statement of the officer in charge is more in line with the 
contract and specifications. The authority of the officer in charge 
was measured by paragraph 2 of the general provisions, paragraph 
1-03 of the specifications, and paragraph 26 of the general provi- 
sions. The first provided that: 

* * * A resident officer of the Corps of Civil Engineers, United States 
Navy, or other officer or representative of the Government, known as the 
officer in charge, will have immediate charge and supervision of the work and 
of all details thereof, including inspection. 

Under that provision it was the duty and responsibility of said offi- 
cer to supervise and inspect the work, to see that every detail was 
performed in a satisfactory manner and in accordance with the 
specifications. No authority was conferred on him to change the 
specifications in any way. Paragraph 1-03 of the specifications has 
its place in section 1—general clauses. It provides: 

1-08. Location.—The work shall be located at the Puget Sound Navy Yard, 
Bremerton, Washington, approximately as shown on the drawing. The ewact 
location will be indicated by the officer-in-charge. 

The contractor contends that under that paragraph the officer 
in charge was authorized to approve, supervise, and direct a reloca- 


tion of the cofferdam different from that shown in the specifications 
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and drawings; that he did in fact so approve, supervise, and author- 
ize such different location, and, therefore, that the Government is 
responsible. The quoted provision is not to be so interpreted. The 
work was to be located at the Navy Yard. The Navy Yard covers 
many acres and is the locus of varied activities connected with the 
United States Navy. Paragraph 1-01 of the specifications provided 
that it was the intention and purpose to secure the drainage culvert 
between Dry Dock No. 1 and the pumphouse well of Dry Dock No. 2, 
together with the necessary connections to existing construction at 
both ends. Paragraph 1-02 informed the contractor that the con- 
nection at Dry Dock No. 1 consisted of a short section of concrete 
construction and included the removal of a temporary timber bulk- 
head now located in the dry dock well, and that the connection at 
Dry Dock No. 2 consisted of a specially designed 4-way concrete 
duct chamber leading to 4 existing pump intakes. It would appear 
that when Dry Dock No. 1 and the pumphouse well of Dry Dock 
No. 2 were constructed the drainage culvert was in contemplation 
and provision was made for its subsequent connection. Between 
those two fixed points was the “exact location” which was to be 
indicated by the officer in charge. Thereafter, the work was to 
proceed according to the specifications and drawings. 

Paragraph 26 of the general provisions provided that: 

No oral statement of any person whomsoever shall be allowed in any manner 
or degree to modify or otherwise affect the terms of the contract. 

The stipulation is all inclusive. It applies to the officer in charge 
and to the specifications which were made part of the contract 
terms. It is clear that if, as the contractor contends, the officer in 
charge did undertake to direct or consent to change of the location 
of the shaft, he acted without authority and, it would appear, in 
disregard of his duty to see that the work was done in accordance 
with the specifications, and the Government could not be bound 
thereby. The only person authorized to make changes in drawings 
or specifications was the contracting officer, and even by him changes 
could be made only in writing and as prescribed by the contract. 
Any unfortunate results of departure from the provisions of the 
specifications, undertaken by the contractor with or without the 
oral consent of the officer in charge, must be borne by the contractor. 

3. Error in measurements of drawings nos. 9627, 9628, and 9645 
which caused contractor to strike an artificial obstruction not indi- 
cated on the drawings. 

It is manifest from what has been said that the alleged errors 
in the drawings cannot be made the basis for a claim. If the con- 
tractor had not changed the location of the shaft from that shown 
on the drawings, such artificial obstruction would not have been 
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encountered. Since such change was without the authority of the 
contract any damage or increased cost caused by striking the arti- 
ficial obstruction must fall upon the contractor and not the Govern- 
ment. Little discussion of this item appears necessary. However, 
in order to dispose of the matter fully, the item may be considered 
from an angle equally applicable to the other two. Paragraph 2-02 
of the specifications provided that bids should be based on the as- 
sumption that subsurface conditions were as indicated, and that no 
pipes or other artificial obstructions, except those indicated, would 
be encountered. It further provided that in the event actual condi- 
tions did differ from those stated or shown, an adjustment in con- 
tract price would be made in the same manner as that provided 
under article 4 of the contract. Article 4 and its requirements have 
been set out hereinabove. The article provided the only way in 
which the contractor could obtain increased compensation and his 
failure to observe contract requirements would be fatal in any event 
to his right to recovery. Plumley v. United States, 226 U. S. 545. 
It is to be observed further that the work here involved could not 
be considered as extra work under the contract. The contract re- 
quired the complete construction of the culvert, to which the coffer- 
dam was incidental and necessary, and the construction of the 
cofferdam was not extra work not required under the contract. 

It is evident that the subsurface conditions were as shown on 
the drawings and in the specifications; that the change in location 
of the shaft was without authority of the contract; that the fact 
that the contractor encountered the artificial obstruction was attrib- 
utable to such unauthorized change, and he must bear the burden 
of additional expense caused thereby; that the contractor performed 
no work not required under the contract; and that the Government 
received no benefit for which it had not contracted. It is evident, 
also, as a matter of law, that any possible right to additional com- 
pensation the contractor might otherwise have had was lost by his 
failure to comply with contract requirements. 

Upon the law and the facts there appears no legal basis for the 
payment to the contractor of any amount in addition to the tontract 
price by way of extra compensation, and the disallowance of April 
25, 1934, must be and is sustained. 


(A-59022) 
CONTRACTS—PROCESSING TAXES 


Bidders were put on notice of the processing tax on cotton from and after 
July 14, 1933, date of Presidential approval of the proclamation of the 
Secretary of Agriculture pursuant to the Agricultural Adjustment Act of 
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May 12, 1933, 48 Stat. 31, and under a contract providing that only those 
taxes imposed after the date set for opening of bids would be charged to 
the Government, there is no authority for payment to a contractor of any 
amount in addition to the bid price to reimburse him for the processing 
tax, where the bids were opened after July 14, 1933, even though the bids 
were submitted prior to said date and the tax was made effective thereafter. 


Comptroller General McCarl to Captain J. H. Knapp, United States Navy, 
January 4, 1935: 


By second indorsement of November 27, 1934, the Judge Advocate 
General of the Navy transmitted to this office your letter of Novem- 
ber 8, 1934, as follows: 


1. Reconsideration is requested of the action of the Audit Division of the 
General Accounting Office in disallowing a payment of $158.06 as processing 
tax under voucher #40409 in my April 1934 accounts. 

2. Contract no, 32596 with the Minnesota Mining and Manufacturing Com- 
pany contains the following clause: 

“Prices bid herein include any Federal tax heretofore imposed by the Con- 
gress, which is applicable to the material on this bid. Any sales tax, duties, 
imposts, revenues, excise, or other taxes which may hereafter (the date set for 
the opening of this bid) be imposed by the Congress and made applicable to the 
material on this bid will be charged to the Government and entered on invoices 
as a separate item.” 

3. The regulations relating to processing tax on cotton and cotton products 
were approved by the President of the United States 14 July 1933 but were 
not published by the Treasury Department until 29 July 1933 and did not 
become effective, as provided for in the regulations until 1 August 1933. 

4. The bid upon which the contract in question was awarded was opened 
25 July 1933 and the contract awarded thereunder was dated 9 August 1933. 
As the date of opening of bids antedated the date of the publication of the 
regulations relating to the cotton processing tax and the effective date thereof 
it must be assumed that no tax was imposed or in effect that would be applica- 
ble to the material called for in the bids opened 25 July 1933. 

5. The payment was disallowed for the following reason: Contract provides 
that price quoted includes all taxes imposed by Congress up to and including 
the date of opening of bid, July 25, 1933. The processing tax on cotton and 
cotton products having been imposed July 14, 1933, payment of same is 
unauthorized. 

6. It is therefore requested that the disallowance be removed. 


The statement contained in the bid of the contractor, as quoted 
in your letter, was that the prices paid included any Federal tax 
imposed, etc., prior thereto, and that any taxes imposed and made 
applicable to the materials after the date set for the opening of 
the bid would be charged to the Government. The date when such 
stipulation was effective was set by that provision as July 25, 1933, 
the date of the opening of the bids, rather than any date prior 
thereto upon which the bid might have been submitted. 

You contend that while the proclamation of the Secretary of 
Agriculture relating to processing tax on cotton and cotton products 
was approved by the President on July 14, 1933, 11 days before the 
opening of the bids, it was not published until July 29, 1933, and 
did not become effective until August 1, 1933; and that, as the date 
of opening of the bids, July 25, 1933, antedated the publication of 
the proclamation and the effective date thereof, it must be assumed 
that no tax was imposed or in effect that would be applicable to 
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the material called for in the bids opened July 25, 1933. Your 
contention in this behalf does not appear tenable in view of the 
law and the facts. 

The Agricultural Adjustment Act of May 12, 1933, 48 Stat. 35, 
provided that when the Secretary of Agriculture determined that 
rental or benefit payments were to be made with respect to any 
basic agricultural commodity, he should proclaim such determina- 
tion, and a processing tax should be in effect with respect to such 
commodity from the beginning of the marketing year therefor 
next following the date of such proclamation, and that the begin- 
ning of such marketing year should be determined by the Secretary 
of Agriculture. Section 11 of said act specified cotton and cotton 
products as among the agricultural products contemplated. The 
act definitely provided for the levying of the taxes and action by 
the Secretary of Agriculture to effectuate the law. The bidder was 
on notice that the processing tax on cotton and cotton products 
had been provided by Congress and would be effective upon action 
by the Secretary of Agriculture. The act likewise provided the 
basis upon which the rate of tax should be determined. It may 
be said that while the act gave some latitude or discretion to the 
Secretary of Agriculture, his action in proclaiming and applying 
the tax to products designated by the act was in large measure 
ministerial. The proclamation by the Secretary of Agriculture 
approved by the President on July 14, 1933, levied the tax imposed 
by the act of May 12, 1933, made it applicable to the product, and 
fixed the beginning of the marketing year, all as provided in the 
Agricultural Adjustment Act. The proclamation was complete, 
was the fulfillment of the law, and constituted constructive notice 
to the bidder. The fact that the tax was not effective until August 
1, 1933, the date fixed by the proclamation as the beginning of the 
marketing year next succeeding the ‘ate of the proclamation, and 
that such date was after the opening of the bids here involved 
is not for consideration. The tax was imposed and made applicable 
to the product prior to the date of the opening. A-57446, Septem- 
ber 21, 1934. In view of the manifest purpose and intent of the 
Agricultural Adjustment Act and the proclamation of the Secre- 
tary of Agriculture of July 14, 1933, the contractor was charged 
with knowledge that the processing tax had been imposed prior 
to the opening of its bid, and would be in effect on and after August 
1, 1933. 14 Comp. Gen. 44. It is to be observed further that the 
formal contract was not executed until August 9, 1933, 9 days after 
the tax became effective, yet it makes no stipulation for any pay- 
ment by the Government of the processing tax. 
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The records of this office disclose that while payment for the 
materials covered by the contract was made in October 1933, the item 
of processing tax shown on the contractor’s invoice was at that time 
deducted and the payment on account of the processing tax was 
not made until April 1934. There appears no reason why the ques- 
tion was not referred here for determination in advance as to the 
legality of the proposed payment of the amount covering processing 
taxes, as should be done in all matters where there is room for doubt 
as to the legality of an item presented to a disbursing officer for 
payment. 

Upon the law and facts presented, it is clear that the contractor 
was not entitled to be paid any amount in addition to prices fixed 
by the contract by reason of processing taxes alleged to have been 
paid by the contractor, and that your payment of such additional 
amount was unauthorized. Upon review the disallowance in your 
accounts must be and is sustained. 


(A-59182) 
SPECIFICATIONS—RESTRICTIVE CONDITIONS—BIDS 


A stipulation in Government specifications for motor trucks as to the particular 
manner of mounting a spare tire is arbitrary and unnecessary to meet 
the needs of the United States, the rejection of the lowest bid for failure 
to meet such a stipulation is unwarranted, and payment under the con- 
tract resulting from an award to a higher bidder may not exceed the 
lowest price bid. 


Comptroller General McCarl to the Secretary of the Interior, January 4, 1935: 

Consideration has been given to your report of December 26, 
1934, with inclosures, in response to my letter of December 15, 1934, 
relative to a protest of General Motors Truck Co. against the terms 
of specifications U. S. D. I. 8, dated September 5, 1934, for bids 
to be opened September 11, 1934, for the delivery of a number of 
trucks and as to the requirement in paragraph D-14 of the specifi- 
cations that one spare tire and tube on spare rim or wheel should 
be provided “ mounted in left front fender well.” You have stated 
that as the result of the protest, subsequent specifications, including 
U. S. D. I. 147, dated November 16, 1934, for bids to be opened 
November 26, 1934, had eliminated such requirement by a provision 
in paragraph D-14 thereof that when spare tire was specified, one 
spare wheel or rim was to be furnished with each spare tire “ safely 
and conveniently mounted on suitable carrier and provided with 
lock and key” with the mounting so arranged that there would be 
no interference with safe and efficient loading and operation of the 
truck and no interference with cab door opening nor with the 
driver’s vision. 
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The matter of arbitrary restrictions in specifications for the pur- 
chase of motor trucks was considered at some length in 13 Comp. 
Gen. 284, 291, and it appears to be obvious that whether a spare tire 
be mounted in a fender well, as required by the specifications of Sep- 
tember 5, 1934, or suitably mounted, according to the commercial 
practices of the bidder, as stated, in effect, in the specifications of 
November 16, 1934, is wholly inconsequential insofar as the needs of 
the United States for these trucks may be concerned. It is not under- 
stood why the purchasing officer of the Department of the Interior 
was permitted to issue the specifications of September 5, 1934, with 
any such arbitrary restriction on competition, as contained therein 
with respect to the mounting of the spare tire and which has resulted 
not only in the protest of the General Motors Truck Co., but in the 
administrative action taken in awarding the contract to a higher 
bidder for the delivery of the trucks. This office is unable, on the 
present record, to conclude that there is any legal justification what- 
ever for charging appropriated moneys with increased amounts under 
the contract awarded to the International Harvester Co. simply be- 
cause the spare tires on its trucks were mounted in a fender well, 
while the spare tires on the trucks offered by the General Motors 
Truck Co. were mounted, apparently, in exactly the same position, 
except that there was no fender well in connection with the trucks 


offered by the General Motors Truck Co. 

Accordingly, you are advised that payments under the contract 
awarded to the International Harvester Co. may not, upon the pres- 
ent record, exceed the lower bid prices submitted by the General 
Motors Truck Co. 


(A-59195) 


TRANSPORTATION OF DESERTERS OR STRAGGLERS, UNITED 
STATES MARINE CORPS, AS STOWAWAYS 


Where stragglers or deserters from the U. S. Marine Corps secreted themselves 
on a Canadian steamship in the port of Honolulu, T. H., and were trans- 
ported as stowaways to Vancouver, B. (., and from thence delivered by 
the Canadian immigration authorities under guard to Marine Corps author- 
ities at Seattle, Washington, neither the request of the Marine Corps to 
direct the men to proceed to Bremerton, Washington, at their own 
expense, nor the fact that the men were deserters from the Marine Corps 
imposed any obligation on the United States with respect to the transpor- 
tation of the men from Honolulu to Vancouver; however, the steamship 
company may be reimbursed expenses incurred in delivering the men 
under guard, Vancouver to Seattle, from the appropriation “ General 
Expenses, Marine Corps.” 


Comptroller General McCarl to the Secretary of the Navy, January 4, 1935: 

By your second endorsement December 7, 1934, there has been 
received the request of the Quartermaster, Marine Corps Headquar- 
ters, for advance decision as to the authority to pay from the appro- 
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priation “ General Expenses, Marine Corps, 1935” the claim of the 
Canadian Pacific Steamships, Ltd., in the amount of $154.92 as reim- 
bursement for expenses incurred by claimant in connection with 
transportation from Honolulu, T. H., to Vancouver, B. C., of two 
enlisted men of the Marine Corps under circumstances set out by 
the Major General Commandant in first endorsement as follows: 


1. The facts in this case appear to be as follows: On October 4 two stow- 
aways were found on the S. S. Empress of Japan, en route from Honolulu to 
Vancouver, the men being discovered on board without tickets when they 
attempted to have dinner in the third class dining saloon the first night out. 
The stowaways turned out to be Privates Dante Mammini, AWOL, and 
Edward O. Kirby, AWOL, from Marine Barracks, Pearl Harbor. 

2. The Empress of Japan notified Honolulu October 5; Pearl Harbor notified 
the Department of the Pacific; Department of the Pacific asked Headquarters 
for instructions, and then on October 6, sent the following message to the 
Empress of Japan: 

“It is requested that Privates Edward Odas Kirby and Dante Mammini 
Marine Corps. reported as towaways on your vessel, be directed to proceed 
Marine Barracks, Bremerton, Wash., at own expense and report to commanding 
officer.” 

3. The ship on October 6 then sent the following message to the Commanding 
Officer, Marine Barracks, Bremerton: 

“Two privates, Marine Corps, Edward Kirby and Dante Mammini, deserters 
from Honolulu and stowaways, on board here. Have request from Commanding 
General Department, San Francisco, that these men should proceed Bremerton 
at own expense. Men without means. Will you arrange transportation and 
guard from Victoria? We are due there at 7 Tuesday morning.” 

4. No escort was provided at Victoria, and the men were taken through to 
the port of Vancouver, where they were turned over to the immigration authori- 
ties. The immigration authorities delivered them to the recruiting station, 
Seattle, October 8. 

5. The American consul general at Vancouver now sends in bill of the 
Canadian Pacific Steamships, Ltd., for transportation of the men from Hono- 
lulu to Vancouver, $130; wireless telegrams, $4.92; immigration maintenance, 
$4.50; and expense of delivery, Vancouver to Seattle, $15.50, a total of $154.92. 

6. While the transportation furnished these men was not requested or author- 
ized by the Marine Corps, the steamship company, when it learned the identity 
of the men, furnished them with accommodations and had them delivered to the 
Marine Corps. It is considered that for the good name of the Marine Corps 
the company should be reimbursed. 

7. It is requested that these papers be forwarded to the Comptroller General 
with the request for advunce decision before payment is made as to the legality 
of such payment, and particularly as to the availability of the appropriation 
“General Expenses, Marine Corps”, in view of the fact that the vessels upon 
which transportation was furnished were of foreign register. 


The transportation of the men was not and, in view of section 601 
of the Merchant Marine Act, could not have been authorized by any 
official of the Marine Corps. Apparently claimant rendered no 
service with respect to the transportation of these men from Hono- 
lulu to Vancouver, other than as stowaways. The request of the 
Marine Corps to direct the men to proceed to Marine Barracks, 
Bremerton, Wash., at their own expense, imposed on the United 
States no obligation with respect to the transportation of the stow- 
aways. It seems the steamship authorities could not have done 
otherwise than to turn the men over to the immigration authorities 
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at Vancouver at their own expense. The fact that the stowaways 
were also deserters from the Marine Corps gives no basis for paying 
for their passage. 

Section 16-19, Marine Corps Manual, authorizes officers of the 
Marine Corps, in certain circumstances, to furnish deserters or strag- 
glers from the Marine Corps who are without necessary funds trans- 
portation to return to their proper station, the cost of which to be 
deducted from the men’s pay. 

In the circumstances appearing, upon proper approval by you, 
items in the claim covering expenses for wireless telegrams, $4.92; 
immigration maintenance, $4.50; and expenses of delivery of the men 
under guard, Vancouver to Seattle, $15.50; total $24.92, may be paid 
under the appropriation “ General Expenses, Marine Corps, 1935.” 

The question submitted is answered accordingly. 


(A-59400) 


MILEAGE—ARMY OFFICER GRANTED LEAVE WHILE CHANGING 
STATION 


An Army officer granted leave effective upon the date he was relieved from 
duty and directed to make a permanent change of station, whose orders 
while on leave were modified so as to direct the performance of temporary 
duty at another place and who had not proceeded to his newly assigned 
permanent station, is entitled to mileage from his old station to his tempo- 
rary duty station. 


Comptroller General McCarl to Major E. C. Morton, United States Army, 
January 4, 1935: 


There has been received your request of December 14, 1934, for 
decision as to whether you are authorized to make payment on a 
voucher transmitted therewith in favor of Brig. Gen. Percy P. 
Bishop, United States Army, in the amount of $80.64 for mileage 
on account of travel performed October 19 to 21, 1934, from ‘Tipton- 
ville, Tenn., to Washington, D. C. The pertinent orders in the 
order issued are as follows: 

Special Orders No. 218, War Department, dated September 14, 
1934: 


1. Leave of absence is granted to each of the following-named officers, effec- 
tive on or about the dates specified: 


Colonel Percy P. Bishop, Coast Artillery Corps, twenty-one days, October 
2, 1984. 


Special Orders No. 234, War Department, dated October 2, 1934: 


4, Brigadier General Percy P. Bishop, United States Army, is relieved from 
further assignment and duty as assistant commandant Coast Artillery School, 
Fort Monroe, Virginia, is assigned to the 4th Coast Artillery District, Fort 
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McPherson, Georgia, and will proceed to Fort McPherson, Georgia, and assume 
command. The travel directed is necessary in the military service. FD 1401 
P 1-0620, 80-0600 A 085-5. 


Telegram for the Adjutant General, dated October 18, 1934: 


Brigadier General Percy P. Bishop, U. S. Army, 
Care Mrs. Percy B. Connor, Medical Art Building Garage, 

Knoxville, Tennessee. 
Confirming telephone conversation with General Conley this date Secretary 
War directs as necessary military service you proceed proper time to Washing- 
ton, D. C. report Chief Staff nine a. m. Monday October twenty-second next 
temporary duty his office period about one week on completion that you proceed 
new station Fort McPherson, Georgia, compliance orders stop Travel involved 
chargeable procurement authority FD fourteen naught one P one seven seven 
dash naught six two naught A naught eight five dash five stop acknowledge. 
CONLEY 





Amendment of orders dated October 24, 1934: 


Brigadier General Percy P. Bishop, U. S. Army, 
Office, Chief of Staff, Washington, D.C. 

The Secretary of War amends the instructions communicated to you in 
radiogram from this office, dated October 18, 1934, so as to direct you to proceed 
to Washington, D. C., from Tiptonville, Tennessee. The travel directed is 
necessary in the military service. FD 1401 P 177-0620 A 085-5. 

(Signed) James F. McKIn ey, 
Major General, 
The Adjutant General. 

The address of the officer is stated as room 217, State, War, and 
Navy Building, Washington, D. C., and there appears nothing to 
show that travel has been completed as contemplated to Fort 
McPherson, Ga., as directed by these orders. It has been informally 
ascertained that he has continued on temporaray duty at Washing- 
ton, D. C. 

Brigadier General Bishop was relieved from assignment and duty 
at his old permanent station, Fort Monroe, Va., and was directed to 
proceed to Fort McPherson, Ga. While on leave of absence he 
proceeded to Tiptonville, Tenn., at which place he states he received 
orders directing him to proceed to Washington, D. C., for temporary 
duty. The established rule is that an officer who is granted leave 
when changing stations and there is subsequently a change of ulti- 
mate station under modified orders while the officer is in a leave 
status is entitled to mileage, as if the original orders had directed 
the travel from the old to the ultimate new station. The officer hav- 
ing actually completed October 21, 1934, travel to his temporary duty 
station at Washington, D. C., he is entitled to mileage for the official 
distance from Fort Monroe, Va., to Washington, D. C., being for 
185 miles at 8 cents per mile, or in the amount of $14.80. See act of 
June 12, 1906, 34 Stat. 247. Accordingly, you are advised that pay- 
ment may be made in the sum of $14.80 on the voucher. 
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(A-59368) 
CLASSIFICATION—FIELD SERVICE—EMERGENCY POSITIONS 


If the Secretary of Agriculture elects to classify the emergency field positions 
of the Department of Agriculture pursuant to Executive Order No. 6746, 
dated June 21, 1934, rather than pursuant to the terms of the Classification 
Act as extended to the field service, the rates prescribed in the Executive 
Order are.maximum only, and there would be no legal objection to the 
fixing of annual salary rates less than the maximum prescribed in the 
Executive order schedule, which may be paid on a daily basis if desired. 


Comptroller General McCarl to the Secretary of Agriculture, January 8, 1935: 


There has been received your letter of December 18, 1934, as 
follows: 


The Agricultural Adjustment Administration programs for crop control have 
necessitated the transfer of considerable sums of money to the Extension 
Service of this Department for the purpose of meeting expenses in connection 
with the educational phases of such programs. One example of such transfers 
is an item of $3,000,000 for the period July 1, 1934, to December 31, 1934. From 
this fund, it is necessary to employ additional clerical assistance as required 
in the various States affected by the several commodity programs. 

In order to facilitate the employment of such clerical help, the Extension 
Service has issued to various State directors of extension letters of authoriza- 
tion containing the following language: 

“Authority: 

“1. Select and employ * * * stenographers, typists and/or clerks to ren- 
der necessary asSistance in cooperating State and county offices for emergency 
periods of not exceeding six (6) months of continuous service for a given 
individual. 

“The selective basic rates of pay authorized for this class of service are 
$4.00, $3.50, $3.00, $2.50, and $2.00 per day from which 5 percent required by 
law will be deducted by the Office of Accounts—Secretary’s, in connection with 
the preparation of the pay rolls.” 

Since the above authorization was issued, Executive Order No. 6746 has 
been made effective stipulating that salaries in the field service must be fixed 
either in accordance with the classification grades of the Classification Act or 
in accordance with certain salary schedules carried in the Executive order. 

However, under the schedule of the Executive Order No. 6746 dated June 
20, 1934, item 6 in the noted exceptions provides: “All other persons engaged 
in employment similar to that of the classes of employees described in 38, 4, and 
5, supra, or employed under similar circumstances.” Item 5 provides for all 
employees of the F. C. W. A. and the F. E. R. A. except the clerical and 
administrative personnel employed in the central offices of said administra- 
tions in the District of Columbia. 

It is, therefore, believed that in view of these exceptions, the Department 
is authorized to make these appointments without regard to the Classification 
Act or the schedule under the Executive order of the President, but as some 
doubt exists on this matter, it is submitted to you for determination as to 
just how far the office may go in employing personnel in this extension edu- 
cational work. It might be well to call your attention to the fact that this 
matter has been taken up by various State extension directors who were in 
a conference here in Washington, and a concerted protest against application 
of the rates under the schedule of the Executive order or the classification 
rates was made to the Department Extension Service officials. It was the 
opinion of these directors that not only would the application of the rates 
result in a considerable increase in cost to the United States in the employ- 
ment of this clerical help but still more important in their minds is the fact 
that it would disrupt the morals of their entire organization in the States 
and result in salary schedules which would conflict with other public ugencies 
such as the Federal Emergency Relief Administration. 
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Another point to be kept in mind is that the Extension Service operates on 
a cooperative basis and the clerical help which is employed by State directors 
of extension is merged into the regular administrative and clerical branches 
of the State and county extension service. The State directors stress the 
point that many of their full time permanent clerks on other than A. A. A. 
funds are paid at rates lower than those now under consideration and this 
permanent clerical help is considered more experienced and efficient than the 
temporary clerical help that they are authorized to employ on the A. A, A. 
funds. It is understood that a representative of the F. E. R. A. approached 
the Extension Service director in a particular county and requested that the 
rate of payment of clerks be reduced in order that it might be in accordance 
with the rates authorized by the F. E. R. A. in the same location. 

It would, therefore, appear that the Extension Service should be exempt 
from the application of Executive Order No. 6746 because of the fact that it 
will, without question, create a considerable additional expense to the United 
States and likewise will disturb the equilibrium and efficiency of a definitely 
worked out plan for administration by the Extension Service of the A. A. A. 
programs. 

It is, therefore, requested that you advise this Department whether or not 
we may proceed along one of the two following lines: 

1. Complete exemption of all employments in the field service on the assump- 
tion that the work performed by the Extension Service in the States comes 
within exemption no, 6 quoted above since these employments are made under 
circumstances very similar to those of the C. W. A. and F. E. R. A., and in 
many cases the employees of the F. E. R. A. and the Extension Service work 
side by side. 

OR 


2. Authorize the Extension Service to interpret the decision of your Office 
as requiring payment of a per diem rate which will not exceed, but which 
need not necessarily equal one three-hundred-sixtieth of the minimum annual 
rates prescribed in the classification schedules. 

As an allotment for this work has already been set up for the next six 
months, it will be greatly appreciated if you will expedite your reply. 


In decision of August 18, 1934, 14 Comp. Gen. 136, 137, there was 
considered the classification status of employees appointed to posi- 
tions under the supervision of the Department of Agriculture in 
connection with the migratory fowl restoration program who are 
paid from emergency funds, and after quoting from Executive 
Order 6746, dated June 21, 1934, includmg the exemptions referred 
to in your submission, it was stated as follows: 


The positions in question require the performance of duties and responsibili- 
ties under the supervision of an executive department and the compensation 
therefor is to be paid from emergency funds allocated to such department by 
the Federal Emergency Relief Administration. The fact that the compensation 
is to be paid from the so-called “ working fund” allotted to the Department 
of Agriculture does not alter the fact that the occupants of the positions are 
employees of the Department of Agriculture and are not employees of the 
Federal Emergency Relief Administration. Neither does it appear that the 
employment on which these employees were engaged was similar to the em- 
ployments referred to under 3, 4, or 5 of the exceptions listed in the Execu- 
tive order. 

Since the positions are not within any of the exceptions specified in Execu- 
tive Order No. 6746, the head of the Department was required to fix the rates 
of compensation of such employees either under the Classification Act or in 
accordance with the salary schedule prescribed in said order. The positions 
not having been classified under either procedure, as required by the Executive 
order, certification of the pay roll is not authorized. The pay roll will be 
retained in this office pending the receipt of evidence of classification of 
such employees. 
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And in decision of October 12, 1934, 14 Comp. Gen. 309, 310, 
wherein was considered the classification of employees of the Crop 
Loan Section of the Farm Credit Administration, it was stated as 
follows: 

The Farm Credit Administration was specifically included in the Executive 
Order No. 6440, dated November 18, 1933, requiring the classification of emer- 
gency positions. Executive Order No. 6746, dated June 21, 1934, superseding 
Executive Order No. 6440, requires the classification of all emergency posi- 
tions whether in the emergency organizations or in the regular departments 
or offices of the Government, except those specifically exempted by the Execu- 
tive order itself. No exemption of the employees of the Emergency Crop Loan 
Section of the Farm Credit Administration appears in the Executive order. 
Accordingly, the position of the employee here in question is required to be 
classified either under the regular Classification Act of 1923, as amended, if 
practicable, as required by section 4 of the act of February 23, 1934, supra, 
or under the terms of the Executive order of June 21, 1934, supra, if it is 
found administratively impracticable to apply the terms of the regular Classi- 
fication Act. 

These principles are applicable in the instant case. It is not 
believed that the duties and responsibilities of the employees in the 
extension service of the Department of Agriculture are sufficiently 
similar to the duties and responsibilities of the positions exempted 
from the Executive order under (3), (4), and (5) to justify exempt- 
ing all emergency positions in the field extension service of the De- 
partment of Agriculture from the requirement for classification of 
positions pursuant to the Executive order. 

The first paragraph of said Executive Order No. 6746, immediately 
following the schedule of salary rates, provides as follows: 

The positions of employees in executive departments and independent estab- 
lishments who are paid from emergency funds shall be classified under the 
provisions of the Classification Act of 1923, as amended: Provided, That the 
heads of such departments and establishments may elect to fix such rates of 
compensation either under the said C’assification Act or in accordance with the 
salary schedule prescribed in this order. 

If the Secretary of Agriculture elects to classify the emergency 
field positions under the Department of Agriculture pursuant to the 
Executive order rather than pursuant to the Classification Act as 
extended to the field service, the rates prescribed in the Executive 
order are maximum rates only, the direction and authority in the 
first paragraph of the order being to “ classify the positions of em- 
ployees * * * in accordance with the following salary schedule 
and adjust and fix the rates of compensation therefor at amounts 
not in excess of those prescribed therein for the corresponding 
grades.” On this basis, there would be no legal objection to the 
classification of the field emergency positions in their appropriate 
Executive order grades based upon the duties and responsibilities 
and to the fixing of annual salary rates less than the maximum rates 
prescribed by the Executive order schedule, which will approximate 
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the per diem rates stated in your submission and which may be paid 
on a daily basis, if desired. 


The questions presented are answered accordingly. 




















(A-59372) 
EXECUTIVE DEPARTMENTS—SERVICES BETWEEN 


The routine testing of clinical thermometers by the Bureau of Standards for 
the Veterans’ Administration is not regarded as a scientific investigation 
but as the performance of work for one department or establishment by 


another within the purview of section 601 of the act of June 30, 1932, 
47 Stat. 417. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
January 8, 1935: 


There has been received your letter of December 19, 1934, -as 
follows: 


The Administration has received from the Bureau of Standards a letter dated 
November 13, 1934, reading as follows: 

“An examination of the records covering the testing of clinical thermometers 
for various departments of the Federal Government shows that the demands 
for such tests have increased, while the funds available for this purpose have 
been drastically curtailed during the past year and a half, with the result 
that the testing is falling behind schedule and can be kept current only by an 
increase in staff. Most of the Government departments making large demands 
for routine testing by the National Bureau of Standards have for some time 
transferred funds to cover the cost of this testing. 

“If it is practicable for the Veterans’ Bureau to follow this same procedure, 
it would be of very material assistance in meeting the existing situation and 
enable us to get both the clinicals and the reports through promptly to your 
Bureau. It is suggested, therefore, that a transfer of funds could possibly 
be arranged under ‘ Title VI—Interdepartmental Work, sections 601 and 602, 
Act of June 30, 1932, permanent legislation’, contained in codified annotated 
draft of economy acts, of General Accounting Office, page 23, which sections 
permit advance payments to be made to one branch of the government for 
services rendered to another branch. 

“ According to our records, the requirements of the Veterans’ Bureau have 
varied between 4,600 and 7,000 thermometers per month for the past several 
years and for the current fiscal year have averaged 6,000 per month. If it 
may be assumed that the average for the year will be 5,000 per month, this 
amounts to 60,000. thermometers to-be passed, with 10% rejections (normal) 
or a minimum of 66,000 thermometers to be tested. As a matter of fact, the 
rejections for some of the first lots of clinicals submitted run between 40 and 
50%, which may make it necessary to test as high as 70,000 or more clinicals. 
However, accepting the lower figure of 66,000 to be tested, the fee value of these 
tests is $0.15 each or a total of $9,900 roughly $10,000. 

“ Reducing this to a basis of personne!, exclusive of the supervisory staff, 
auxiliary laboratory, office, and service facilities, this amount of testing calls 
for three additional testers at entrance salaries in either the $1,260 or $1,440 
group, depending on the qualifications and availability of the candidates. It 
would seem, therefore, that a transfer of $5,000 would meet the present situa- 
tion.” 

It will be appreciated if you will advise whether or not, under section 7 of 
the Fortifications Act of May 21, 1920, as amended by section 601 of the Econ- 
omy Act of June 30, 1932, funds may legally be transferred from the appro- 
priation “ Salaries and expenses, Veterans’ Administration” to the Bureau of 
Standards as suggested by the Director of that Bureau. 
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The proposed transfer of funds to the Bureau of Standards would 
appear to be authorized under and in accordance with section 601 
of the act of June 30, 1932, 47 stat. 417. 

There have not been overlooked the decisions of this Office, 7 Comp. 
Gen. 447 and 524, which are applicable when scientific investigations 
are involved. The routine testing of clinical thermometers is not 
regarded as involving a scientific investigation within the provi- 
sion of the statute involved in those decisions. 


(A-58815) 


FEDERAL HOUSING ADMINISTRATION—REAPPOINTMENT OF 
RETIRED EMPLOYEE 


The bread authority in the National Housing Act of June 27, 1934, 48 Stat. 1246, 
for employment of personnel “ without regard to the provisions of other law 
applicable to the employment or compensation of officers ald employees of 
the United States”, does not authorize disregard of section 204 of the 
Economy Act disqualifying for reappointment employees who had been 
retired for age. 


Comptroller General McCarl to the President, United States Civil Service 
Commission, January 9, 1935: 


There has been received your letter of November 14, 1934, as 
follows: 


There is submitted for your consideration and decision the question of 
whether a person separated from the service of the United States and retired 
on annuity on account of age may legally be employed under the Federal 
Housing Administration. 

Mr. Frank 8. Lerch, formerly employed as proofreader, Government Printing 
Office, reached the age prescribed by section 1 of the act of May 29, 1930, for 
retirement in the position in which he was employed, 65 years, on August 11, 
1933, and he was separated from the service on August 31, 1933, after comple- 
tion of 19 years, 4 months, and Y¥ days of service and was awarded an anuuity 
at the rate of $773.28 per annum effective September 1, 1933. 

On August 16, 1934, he received a temporary appointment under the Federal 
Housing Administrution as assistant printing clerk at $1,620.00 per annum, 
which appointment terminated Octobet 4, 1934. Section 204 of the Economy 
Act of June 30, 1932, provides in part: 

“* * * That no such person heretofore or hereafter separated from the 
service of the United States or the District of Columbia under any provision 
of law or regulation providing for such retirement on account of age shail be 
eligible again to appvintment to any appointive office, position, or employment 
under the United States or the District of Columbia: * * *.” 

Section 1 of the act creating the Federal Housing Administration (Public, 
No. 479, 73d Congress) provides in part: 

“In order to carry out the provisions of this title and titles 11 and III, 
the Administration may establish such agencies, accept und utilize such volun- 
tary and uncompensated services, utilize such Federal officers and employees, 
and, with the consent of the State, such State and local officers and employees, 
and appoint such other officers and employees as he may find necessary, and 
may prescribe their authorities, duties, responsibilities, and tenure and fix 
their compensation, without regard to the provisions of other laws applicable 
to the employment or compensation of officers and employees of the United 
States.” 

Under date of October 22, 1934, the director of personnel, Federal Housing 
Administration, requested that annuity payments be suspended stating: 
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“As it appears from your letter that Mr. Lerch was retired for age, payment 
of salary to him by this Administration for the above period was illegal, and 
it will be necessary to secure a refund thereof.” 

Annuity payments in this case have been suspended pending your decision. 

Section 1 of the National Housing Act of June 27, 1934, 48 Stat. 
1246, quoted in your letter, specifically authorizes the appointment of 
such officers and employees as the Administrator may find necessary 
to carry out the provisions of the act “ without regard to the provi- 
sions of other law applicable to the employment or compensation of 
officers and employees of the United States.” Also, said section 
authorizes the Administrator to make such expenditures as are neces- 
sary to carry out the provisions of titles I, II, and III of the act 
“without regard to any other provisions of law governing the 
~ expenditure of public funds.” 

While the authority thus vested in the Administrator is broader 
than that usually granted, even by emergency legislation, to employ 
and pay personnel without regard for the provisions of the Civil 
Service laws and the Classification Act, there appears nothing sug- 
gesting a legislative purpose to authorize disregard of a statute spe- 
cifically disqualifying a particular person or class of persons for 
“appointment to any appointive office, position, or employment 
under the United States or the District of Columbia.” One of the 
purposes of section 204 of the Economy Act of June 30, 1932, was 
to spread employment by prohibiting reemployment of those retired 
with annuity because of age. It does not prescribe qualifications 
for appointment as do the civil-service laws and regulations—it dis- 
qualifies for appointment—and the disqualification is not overcome 
by the provisions of the act creating the Federal Housing Admini- 
stration, an agency of the United States. 

In view of the room for misunderstanding because of the broad 
language employed in the act creating the Federal Housing Adminis- 
tration, otherwise proper payments heretofore made for services 
rendered under the temporary appointment, now terminated, need 
not be recovered by the application thereto of amounts otherwise due 
on account of retirement annuity. 

The question presented is answered accordingly. 


(A-59268) 


NATIONAL RECOVERY FUNDS—COMPLETION OF WORK ON FORCE 
ACCOUNT BASIS 


Unless the period of availability of National Recovery funds is extended by 
legislation beyond June 30, 1935, such funds will not be available after 
that date for completion of work on a force account basis initiated prior 
thereto, 
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Comaietion General McCarl to the Secretary of the Treasury, January 9, 


There has been received your letter of December 12, 1934, as 
follows: 


Your decision is requested as to the availability of the appropriation title 
“ 2-03/5640.1, National Industrial Recovery, Treasury, Coast Guard, 1933-1935 ” 
after June 30, 1935, for making payment on orders or obligations for labor 
and material for work undertaken at Government-owned establishments and 
for salaries for personnel attached to Coast Guard headquarters in connection 
with such work. 

The cruising cutters which are being constructed for the Coast Guard under 
project F. P. 23A requires small boats as a part of the equipment to be 
furnished by the Government. The Coast Guard will build these small boats 
at the Coast Guard depot, Curtis Bay, Maryland. Completion of this part 
of the project prior to June 30, 1935, will require boats to be stored until the 
cutters are completed, which will be during the period from May 1936 to 
November 1936. To keep these boats in storage for an entire year is not 
advantageous to the Government for they will be subject to damage and general 
deterioration for a period of at least a year. The construction of the small 
boats comprises only a small part of the entire project and it is not desirable 
from the standpoint of economical planning of the work to undertake the 
construction of these boats until after June 30, 1935. 

Inasmuch as the construction program for the 328-foot cruising cutters at 
the Navy yards will continue well into the fiscal year of 1937, it will be partic- 
ularly desirable to arrange purchases of Government furnished material 
such as equipment, supplies, etc., after June 30, 19385; the purchases so required 
form but a small part of the total amount of the project and will not be 
required until the ships have been constructed. The construction of the 
cruising cutters in Federal Project 23A will extend until November 1936, and 
it will be essential for the Coast Guard to retain the personal services of 
some clerical and technical employees after June 30, 1935. 

In view of the situation above disclosed the following questions have arisen: 

(a) Can payments legally be made after June 30, 1935, out of the appro- 
priation above referred to for labor and material for the work of constructing 
small boats at a Government-owned establishment, namely the Coast Guard 
Depot at Curtis Bay, Maryland, provided the appropriation is encumbered 
prior to that date, and monthly allotments made to the establishment above 
referred to as work progresses? 

(b) Can the personal services of clerical and technical employees required 
at Coast Guard headquarters, probably until November 1936, in connection with 
the construction of cruising cutters under Federal Project 23A, be paid for out 
of the ubove-mentioned appropriations subsequent to June 30, 1935, provided 
encumbrances for the payment of such personal services are set up prior to 
June 30, 1935? 

(c) Can the above-mentioned appropriations be obligated for purchases of 
equipment and supplies incidental to and for use in carrying out the above- 
mentioned approved project subsequent to June 30, 1935, and continuing well 
into the fiscal year 1937? 

It is the view of this Department that the decision of your office in 1 Comp. 
Gen. 175, construing the provisions of the act of June 5, 1920, 41 Stat. 975 
(U. 8. C., title 41, sec. 23), clearly answers in the affirmative questions (a) 
and (c) above, and by reasonable extension of the principle therein laid down 
furnishes a sufficient answer in the affirmative for question (b); but it is 
desired to have the views of your office before definite action is taken. 


It is understood that the work on project F. P. 23A is being 
financed entirely from funds allotted under authority of the Na- 
tional Industrial Recovery Act on force-account basis, as distin- 
guished from a contract basis. 

In decision of October 15, 1934, A-57604, after quoting from sec- 
tion 201 (d) of the National Industrial Recovery Act of June 16, 
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1933, 48 Stat. 201, and the appropriation acts of June 16, 1933, 48 
Stat. 275, and June 19, 1934, 48 Stat. 1055, providing funds for 
carrying out the purposes of the National Industrial Recovery Act, 
it was held as follows: 


The appropriations in question were made for the purposes of emergency 
activities authorized by the National Industrial Recovery Act, which activities, 
by the terms of the act, were limited to two years from June 16, 1933, unless 
sooner terminated by the President or the Congress. Both appropriations are 
made available by their terms to June 30, 1935. The language used in each 
of the acts is clear and can be construed only as is the general rule in connec- 
tion with fiscal-year appropriations, as making the funds available only for 
payment of obligations incurred on or prior to June 30, 1935. If portions of 
the work to which such moneys have been allocated, and which work is now 
being prosecuted by force account, cannot be completed during the availability 
of the moneys, that is, prior to June 30, 1935, whether such work shall be con- 
tinued to completion is a matter for the consideration of the Congress, and 
unless the period of availability of the funds is extended by legislation beyond 
June 30, 1935, the funds under the two appropriations referred to will not be 
available for the payment of obligations incurred subsequent to that date, 
whether the funds are under allotments or are still in the original appro- 
priations. 


And in decision of October 19, 1934, A—58070, it was stated as 
follows: 


In both the original appropriation for carrying out the purposes of the 
National Industrial Recovery Act, found in the Fourth Deficiency Act of 1933, 
48 Stat. 275, and in the Emergency Appropriation Act of June 19, 1934, 48 
Stat. 1055, are provisions making the respective appropriations available until 
June 30, 1935. Accordingly, any allotments from such funds remaining unob- 
ligated on June 30, 1935, will not thereafter be available for ob‘igation or 
expenditure. Mere authorization for the expenditure of such funds on force- 
account work will not be considered such an obtigation as will prevent the 
unexpended balance from reverting to the surplus fund. A-—50358, August 22, 
1933. See in connection with the foregoing, sections 3690 and 3691, Revised 
Statutes. See also in general my decision of October 15, 1934, A-57604. 


Accordingly, all three questions presented are answered in the 
negative. 


(A-59422) 
PURCHASE OF GASOLINE—FLUCTUATING PRICES 


Under a contract for delivery to the United States of gasoline, stating a bid 
price and a top price and providing that the prices charged the Govern- 
ment for gasoline delivered under the contract might fluctuate between the 
bid price and the top price, there is no authority to pay in excess of the 
bid price if there is no showing that at the time of the respective deliveries 
to the Government the contractor had, in accordance with the Petroleum 
Code, posted prices to be charged the general public at least equal to the 
top price stated in the contract. 


Comptroller General McCarl to Major W. M. Dixon, United States Army, 
January 9, 1935: 


There has been received by reference dated December 21, 1934, 
from the office of the Chief of Finance, your letter of December 1, 
1934, requesting decision whether you are authorized to make pay- 
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ment of $151.27 on a voucher stated in favor of the Home Oil Co. 
for certain gasoline delivered during the period from October 1 to 
October 9, 1934, under contract W 724-qm-1104, dated June 22, 1934. 
You have stated that doubt as to the propriety of payment exists 
due to the fact that a copy of the contract on file in your office indi- 
cated that the contractor has, in preparing its bid, submitted a bid 
price as well as a top price which purports to be in accordance with 
the exception granted by the administrator of the Petroleum Code 
to the provisions of rule 3 of article V of said code; that the instruc- 
tions to bidders do not, nor does any part of the contract in question, 
other than the acceptance, indicate that any variations in price 
are to be considered or authorized ; that the unit price, as stated in the 
acceptance, corresponded to the bid price submitted by the bidder, 
while the contractor has submitted its invoices on the basis of top 
prices quoted in the bid. 

The contract is for the delivery of 10,000 gallons of gasoline, the 
gallonage being divided equally among four different camps and con- 
sists of a proposal opened June 11, 1934, and an acceptance dated 
June 22, 1934. There was not used in this case Standard Form 33, 
Standard Short Form of Contract for Supplies—see 7 Comp. Gen. 
144, 146—but the proposal and acceptance constitute a contract bind- 
ing on the contractor to perform in accordance with its terms. See 


United States v. New York and Porto Rico Steamship Company, 239 
U.S. 88, and act of May 29, 1928, 45 Stat. 985, 986. Thus, the ques- 
tion is as to the requirements of the contract. 

The contract on file in this office includes as a part of the advertised 
specifications, paragraph 16, under the heading “Instructions to 
bidders ”, as follows: 


Any person (“as such term is defined in the Code of Fair Competition for the 
Petroleum Industry) selling petroleum or the products thereof to the United 
States or any agency thereof, or to any State or territory or political subdivi- 
sion, or agency thereof, or to the District of Columbia, or to any municipality, 
must comply with the provision of rule 8 of article V of the Code of Fair Com- 
petition for the Petroleum Industry, except that a top price may be bid. In 
no event shall the top price be lower than 25 percent more than the posted 
price on the date the bid is made, less discounts authorized under rule 3 of 
article V. No contract containing a top price provision shall be made for a 
period exceeding three months. Nothing herein contained shall be construed 
to allow discounts from the posted price at filling stations. 


The Home Oil Co. quoted both a bid price and a top price in 
accordance with the statement contained in the instructions to bid- 
ders. Presumably, the bid price was the posted price of the bidder 
at the time the bid was submitted and the top price was at least 25 
percent more than the posted price at such time. The acceptance of 
June 22, 1934, of the bid states that the prices shown “ in this con- 
tract are contractor’s net price to commercial trade on date of bid. 
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exclusive of State tax. In no event shall price to be paid by the 
Government exceed unit price shown herein, plus 25 percent.” 

The prices “ shown herein; ” that is, in the acceptance of June 22, 
1934, are the unit prices quoted by the bidder but it seems quite evi- 
dent that both the bid and the acceptance contemplated that the bid 
prices quoted could be increased by not more than 25 percent above 
the posted prices at the date of the bid. Of course, such increase of 
price may not be charged the United States under the contract unless 
this bidder had, in fact, posted as required by the terms of the 
Petroleum Code, prices at its stations at least equal to the top prices 
quoted in the contract. In other words, the contract provides that 
the prices charged the Government for gasoline delivered under the 
contract may fluctuate between the bid prices and top prices quoted 
by the bidder in its accepted bid provided such prices are posted by 
the contractor and charged to commercial customers making similar 
purchases of gasoline at the time deliveries were made under the 
contract but in no event may the top prices charged the Government 
exceed the top prices quoted in the contract. 

An examination of the voucher accompanying your letter of 
December 1, 1934, indicates, as you have stated, that the Home Oil 
Co. has charged the Government the quoted top prices for the deliv- 
ery of the gasoline in question but there is no showing that at the 
time of the respective deliveries, the contractor had, in accordance 
with the Petroleum Code, posted prices to be charged the general 
consuming public at least equal to the top prices stated in the con- 
tract; and, in the absence of such showing of fact, you are advised 
that payment on the voucher is not authorized at any price in excess 
of the bid prices, not top prices, stated in the contract. 

You are advised accordingly. 


(A-55395) 
TRAVELING EXPENSES—TRANSFERS BETWEEN STATIONS 


The normal and regular procedure under the act of March 3, 1933, 47 Stat. 
1513, authorizing reimbursement of traveling expenses incident to transfer 
of personnel from one station to another, is for the travel order delivered 
to the employee to contain the information that the transfer is not for 
the convenience of the employee or officer concerned, to provide for the 
reimbursement of such expenses and to be signed by the head of the 
department or establishment concerned, said order to be attached to the 
voucher upon which reimbursement is claimed. 

If, for administrative reasons, the head of a department or establishment 
prefers to sign a consolidated order scheduling numerous transfers or 
other personnel changes, instead of signing an individual order in each 
case in which it has been determined to allow traveling expenses incident 
to transfer from one official station to another, such an order will be 

regarded as meeting the requirements of the statute, provided the au- 

thorization and information required by the statute be clearly shown on 
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the consolidated order and a photostat copy thereof be filed in the 
General Accounting Office either currently as issued or with the voucher 
on which reimbursement of traveling expenses involved is claimed. 


Comptroller General McCarl to the Administrator, Federal Emergency Ad- 
ministration of Public Works, January 11, 1935: 


There was received your letter of October 16, 1934, as follows: 


Reference is made to your letter of September 20, 1934, your reference 
A-55395 regarding the case of F. R. Keys who was transferred from Bualti- 
more, Maryland, to Fort Worth, Texas, und whose expenses for this trip 
have been disallowed by your Office on the grounds that the provisions of sec- 
tion 2 of the act of March 8, 1933, 47 Stat. 1513, had not been complied with. 
Your decision of June 2, 1934, A-55395, as well as your decision of February 1, 
1934, A-52668, have been carefully noted. As the procedure followed in this 
case was identical to the procedure that is being regularly followed in the 
Interior Department proper and which procedure has been approved by your 
office as conforming to the statute referred to, your further consideration of this 
case is requested. 

In your decision, A-24161 dated August 31, 1928, the procedure followed in 
authorizing personnel changes, including those involving a change of duty sta- 
tion, is completely outlined and you concluded this decision as follows: 

“It will be satisfactory to this office if the order signed by the chief of 
personnel recite that both the transfer and the reimbursement of traveling 
expenses were authorized by the head of the department and give the num- 
ber and date of the consolidated schedule upon which such authorization 
appears. Upon receipt of your assurance that notices from the chief of 
personnel authorizing transfers between duty stations will, in the future, contain 
such information, credit will be allowed for all suspended items of this char- 
acter not otherwise objectionable.” 

The assurance requested was given in department letter dated September 4, 
1928, and in your letter of September 20, 1928, reference A-24161 you reit- 
erated your concurrence in this method of authorizing travel when a change 
of headquarters was involved and where such change was for the good of the 
service and not for the convenience of the employee concerned. 

The procedure with respect to personnel changes in the Public Works Ad- 
ministration is identical with that of the Interior Department. I have attached 
a certified copy of the personnel journal, no. 205-PW, dated February 10, 1934. 

The journal was personally signed by me and the notice sent to Mr. Keys, 
certified copy attached advising him of this action, was dated February 10, 
1934, the same date as the date of the journal. 

All personnel changes in the Public Works Administration involving changes in 
headquarters are handled in the same manner and in view of your decision 
A-24161 dated August 31, 1928, your approval of this and the other cases 
that have been suspended for the same reason is requested. 


When the decisions of August 31 and September 20, 1928, were 
rendered to the Secretary of the Interior, the conditions were be- 
lieved to be such that this office was justified in accepting the evidence 
therein indicated as sufficient to authorize allowance of credit for 
otherwise proper payments made by the disbursing clerk of the De- 
partment of the Interior as reimbursement of traveling expenses in- 
cident to change of station, but: said decisions were never intended 
for general application. 

Section 2 of the act of March 3, 1933 (47 Stat. 1513), provides: 

Appropriations for the fiscal year 1934 available for expenses of travel 
of civilian officers and employees of the executive departments and establish- 
ments shall be available also for expenses of travel performed by them on 
transfer from one official station to another when authorized by the head 
of the department or establishment concerned in the order directing such 


transfer: Provided, That such expenses shall not be allowed for any transfer 
effected for the convenience of any officer or employee. 
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This statute clearly contemplates that “the order directing such 
transfer ” shall specifically authorize the reimbursement of traveling 
expenses incident to the transfer, show that the transfer is not for 
the convenience of the officer or employee concerned, and be signed 
by the head of the department or establishment. As such a specific 
order thus signed is a prerequisite to the right to reimbursement of 
the traveling expenses involved, said order, or a duly authenticated 
copy thereof, must be filed in this office. The normal and regular 
procedure is for the order which is delivered to the employee to con- 
tain the authorization and information above indicated, and to be 
signed by the head of the department or establishment concerned, 
said order to be attached to the voucher on which reimbursement of 
the traveling expenses is claimed. If, however, for administrative 
reasons, the head of the department or establishment may prefer to 
sign a consolidated order on which are scheduled numerous transfers 
or other personnel changes, instead of signing an individual order 
in each case in which it has been determined to allow traveling ex- 
penses, this office will not object to that procedure if the authoriza- 
tion and information required under the statute be clearly shown on 
the consolidated order and a photostat copy thereof be filed in this 
office either currently as issued or with the voucher on which reim- 
bursement of the traveling expenses involved is claimed. If such 
copy be not filed with the voucher, the letter or notice which does 
accompany the voucher should contain a specific reference by number 
and date to the consolidated order otherwise filed in this office. 

In support of the proposed payment in the present case, you have 
now submitted what purports to be a certified copy of the consoli- 
dated order or journal covering the authorization in question. Said 
order or journal entry does not show that the transfer was not for 
the convenience of the officer or employee. Neither does it state 
specifically that the head of the establishment authorized reimburse- 
ment of traveling expenses incident to the transfer—the only state- 
ment in this connection being a phrase in parentheses above the 
statement as to change in designation, salary, and station, as follows: 
“(To include travel expenses in accordance with existing orders and 
regulations).” The notice to the employee, which was not signed 
by the Administrator, states that the Administrator had “ approved 
the allowance of traveling expenses ” and that the “transfer is not 
for the convenience of the employee.” 

In view of all the facts and circumstances now appearing, the 
authorization for reimbursement of the traveling expenses in this 
instance will not be further questioned and a reclaim voucher cover- 
ing the items not certified for payment on the preaudit of voucher 
no. 362 (4846) paid by J. L. Summers April 5, 1934, may be submit- 
ted to this office for action accordingly. 
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With respect to all transfers ordered on or after February 1, 
1935—whether in the Department of the Interior or elsewhere— 
credit or payment will not be allowed for reimbursement of traveling 
expenses incident thereto unless compliance with the requirements 
of the statute, supra, is shown by appropriate orders, or copies 
thereof, as hereinbefore indicated. 


(A-56180) 


LOSS BY EXCHANGE—NAVAL ATTACHES’ MAINTENANCE 
ALLOWANCE 


Maintenance expenditures by a naval attaché in a particular month in excess of 
the amount allowable in that month, after making proper allowance for loss 
by exchange, may not be carried forward with a view to payment out of a 
subsequent month’s allowance. 

In determining loss by exchinge in the maintenance allowance of a naval! attaché, 
the allowance and the expenditure will both be converted at the cost rate. 
If the latter does not exceed the former, x0 loss has occurred and the balance 
for carrying forward as available for subsequent expenditure is the differ- 
ence between the two items reconverted into dollars at cost rate. If the 
expenditures exceed the allowance at the cost rate, the allowance will be 
converted xt the basic rate prescribed by the Executive order and the excess 
expenditures, not exceeding the difference between the allowance converted 
at the basic rate and at the cost rate, may be paid and charged to the 
appropriation for loss by exchange. 


Comptroller General McCarl to the Secretary of the Navy, January 11, 1935: 

There has been received your letter of December 4, 1934, requesting 
decision upon the proposed method of computing losses incurred in 
maintenance allowance cases by naval attachés and assistant naval 
attachés as outlined in letter dated October 17, 1934, from the naval 
attaché at London, as follows: 


5. Accordingly it is submitted the following should apply in caleulating and 
accounting for maintenance allowances, At the end of any month— 

(a) State the unexpended cumulative allotment in local currency at the basic 
rate. 

(b) State the claim in local currency, as expended. 

(c) If (b) is not greater than (a) it is payable. 

(d) If (b) is less than (a), carry the difference forward to the ensuing month 
(within a fiscal year) as unexpended cumulative allotment. 

(e) If (b) is greater than (a), carry the difference forward to the ensuing 
monti: (within the fiscal year) as unreimbursed balance of claim. 

6. To determine the charge to be made in any month against the appropriation 
for exchange relief: 

(f) State the monthly allotment in local currency at the cost rate. 

(g) If the amount paid on the claim is less than (1), there is no charge that 
month against the appropriation for exchange relief. 

(h) 1f the amount paid on the claim is greater than (f) then the difference 
is chargeable against the appropriation for exchange relief, calculated at the 
cost rate. 

7. It will be noted that the foregoing complies with all requirements of law, 
Executive order, and previous instructions: 

(1) No exchange relief is payable until actual loss has been suffered. 

(2) The cumulative feature of the maintenance allotment has been pre- 
served. 

8. It is proper to point out that the cumulative feature of the maintenance 
allotment has been preserved (1) both in carrying along to an ensuing month 
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(within the fiscal year) any cumulative unexpended balance, and (2) also 
similarly carrying along to an ensuing month any unreimbursed balance of 
maintenance claim there may be in case the unexpended cumulative allotment 
at the end of any month is wiped out and insufficient. 

9. This latter point has proved by past experience to be academic, and has 
not been carried out. However, it might have substantial application, and for 
proper accounting it is submitted the indicated procedure should be followed. 


The proposal contained in paragraphs 5 (e), 8 (2) and 9 that 
when the expenditures in a particular month exceed the maximum 
amount allowable in that month, the excess expenditure may be 
carried forward with the view to paying it out of a subsequent 
month’s allowance would entail the incurring of obligations in 
excess of the available allowances. Any excess expenditures in a 
particular month in excess of the accrued allowances then available 
may not be carried forward for liquidation from the allowance for 
a succeeding month. 

Paragraph 6 (h) does not indicate any limit in the amount to be 
charged against the appropriation for loss by exchange. Obviously, 
the charge must be within the limits of the allowance in dollars 
converted at the basic rate. In the settlement of this type of ac- 
counts in this office the amount of the allowance will be converted 
at the cost rate for each month involved and the expenditures at the 
cost rate will be deducted therefrom. If the latter does not exceed 
the former, there is no loss by reason of exchange and the balance 
for carrying forward to be available for subsequent expenditure is 
the difference between the two items reconverted into dollars at the 
cost rate. The loss by exchange is for computation at the cost rate 
prevailing during each month. If the expenditures exceed the al- 
lowance at the cost rate, the allowance will be converted at the basic 
rate and the excess expenditures, not exceeding the difference in the 
allowance converted into foreign currency at the basic rate and the 
allowance converted at the cost rate will be charged to the appro- 
priation for loss by exchange. If this difference between basic and 
cost rates is not entirely utilized during a given month, no balance of 
allowance is available for carrying forward to the next month as the 
loss from depreciation for that month has been entirely liquidated 
within the limits of the allowance converted at the basic rate to the 
extent necessary to cover such loss. 


(A-59340) 


TRAVELING EXPENSES—USE OF AN AIRPLANE AS A MEANS OF 
TRANSPORTATION 


An Army officer ordered to use an airplane as a means of transportation to 
and from the place where he was assigned to temporary duty as instructor 
at a Reserve Officers’ training camp for a period of approximately fiftecn 
days is entitled to the authorized per diem of $2 for such period of 
temporary duty. 
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Gomptroller General McCarl to the Secretary of War, January 14, 1935: 


There has been received your letter of December 17, 1934, as 
follows: 


Under authority of the act of July 31, 1894 (28 Stat. 208), and for reasons 
hereinafter stated, I request that you reconsider your decision, A-16049, October 
19, 1926, in a certain particular, the principle of which decision is involved 
in certuin payments proposed to be made under my authority. The facts upon 
which this request is based may be stated as follows: 

By Operations Orders No. 146, Headquarters, Crissy Field, 1st Lieutenant 
George Kk. Henry, A. C., U. S. A., was ordered from the field above indicated 
to Pearson Field, Vancouver Barracks, Washington, for temporary duty as an 
instructor at a reserve officer’s training camp to be held at the station last 
mentioned. He was directed to make the journey, both ways, by air; but, 
apparently in the belief—which I consider to have been erroneous—that the 
decision of your office, A-32204 of October 29, 1931, was applicable in the case 
of Lieutenant Henry and prohibited the payment to him of a per diem while 
serving as an instructor at the training camp, no provision was made in his 
travel orders for a per diem, as authorized by paragraph 13a, A. R. 35-4820, 
and War Department Circular No. 24 of June 26, 1934. Other officers were 
ordered to Pearson Field as instructors in the same reserve officers’ training 
camp, their orders directing travel by rail and authorizing a per diem of 
$2.00 while on duty as instructors at the camp. As the travel performed by 
Lieutenant Henry and his period of temporary duty at Pearson Field pertained 
solely to the Organized Reserves there would appear to be no room for doubt 
that the allowances provided by law for travel in connection with such duty 
should govern in this case, rather than the allowances for air travel generally, 
the travel by air in this case being merely incidental and subordinate to the 
paramount duty of instructor in the reserve officers’ training camp, a duty with 
the Organized Reserves. Since Lieutenant Henry was in no way at fault in 
this case and had no choice but to proceed by the means of travel directed in 
his orders, it would appear to be just to amend or correct Operations Orders 
No. 146 under which he performed the travel so as to include an authorization 
for a per diem of $2.00 for the period of his duty at the training camp indicated. 
However, amended orders have not been issued because of your decision, 
A-16049, of October 19, 1926, above mentioned, which announces the principle 
that amending orders purporting to authorize, retroactively, the payment of a 
per diem in lieu of subsistence are without force and effect to accomplish the 
result desired. ° 

In view of the facts as I have stated them pertaining to Lieutenant Henry’s 
travel, I have therefore to request that you reconsider the decision indicated 
with the view to restricting the operation of the principle therein announced 
so as to exclude its application to the case of Lieutenant Henry. to the end 
that the proper amendatory orders may now be issued authorizing the payment 
of a per diem of $2.00 in lieu of subsistence in his case for the period during 
which he was serving as an instructor at the Reserve officers’ training camp 
at Pearson Field. 


You have not transmitted a copy of the orders directing First 
Lieutenant Henry to proceed by air from Crissy Field, Presidio of 
San Francisco, Calif., to Pearson Field, Vancouver Barracks, Wash., 
for temporary duty as instructor in connection with the Reserve 
officers’ training camp, and upon completion to return by air to his 
proper station, nor has there been indicated “ the period during which 
he was serving as an instructor at the Reserve officers’ training camp 
at Pearson Field.” It would appear from your submission, however, 
that the use of the airplane was authorized merely as the mode of 
transportation to and from the training camp, and that his tempo- 
rary duty as instructor at the camp was not different from the duties 
assigned other officers ordered to travel by rail to Pearson Field 





538 DECISIONS OF THE COMPTROLLER GENERAL 


as instructors in the same Reserve officers’ training camp, and whose 
orders, under instructions from the War Department, authorized 
the payment of a per diem of $2 for the period of their temporary 
duty at the camp. You request decision whether under these cir- 
cumstances you are authorized at this time to direct payment of a 
per diem of $2 to Lieutenant Henry for the period he served as 
instructor at the Reserve officers’ training camp at Pearson Field. 

The act of March 2, 1931, 46 Stat. 1461, authorizing payment of 
actual and necessary travel expenses in lieu of mileage or other 
travel allowances, under regulations to be prescribed by the heads of 
the departments concerned, is controlling in the case of travel by 
air, A-39204, October 29, 1931, and authorized reimbursement only 
for travel on a continuous journey by air. 11 Comp. Gen. 437. The 
period of temporary duty as instructor to which Lieutenant Henry 
was assigned at Pearson Field is not shown, but it is assumed to 
have been for the usual training period of approximately 15 days, 
and under Army regulations in effect at that time the air travel 
status terminated upon arrival at the camp, and did not again become 
effective until his actual departure from the camp. But you state 
that the purpose of the travel was to assign him to temporary duty 
as an instructor at the Reserve officers’ training camp. 

The act of April 26, 1934, 48 Stat. 634, making appropriations 
for the War Department, under the heading “ Organized Reserves ” 
provides: 

* * * for the actual and necessary expenses, or per diem in lieu thereof, 
at rates authorized by law incurred by officers and enlisted men of the Regular 
Army traveling on duty in connection with the Organized Reserves; * * * 
and section III, Circular No. 23, War Department, dated June 15, 
1934, authorized a per diem of $2 to officers of the Regular Army 
on duty in connection with encampments of the Organized Reserves 
effective July 1, 1934. 

The use of an airplane as a means of transportation of an officer 
assigned to temporary duty away from his permanent station does 
not necessarily control his right to reimbursement of expenses during 
the entire period of his absence from permanent station if the travel 
otherwise (as, for example travel in connection with the Organized 
Reserves) permits reimbursement of expenses or the payment of a 
per diem in lieu of subsistence, while in the performance of actual 
temporary duty where the orders clearly show that the airplane was 
used merely as a means of transportation to accomplish the primary 
duty clearly assigned by the order. See A-45678 November 26, 1932, 
to Maj. E. C. Morton, case of Lieutenant Horn. 

While Lieutenant Henry was not in an air-travel status after his 
arrival at the encampment of the Organized Reserves, it would 
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appear that under the instructions of the War Department, he was 
in a continuous status of travel on duty as an instructor at the train- 
ing camp. While the record has been made and may not be altered 
by any administrative order now issued, inasmuch as you now advise 
a per diem of $2, as permitted by regulation, was not provided for 
in the travel order because of misunderstanding of the applicability 
of the decision of this office dated October 29, 1931 (A-39204) , assum- 
ing moneys are available for such use, this decision may be regarded 
as authority for payment to Lieutenant Henry of a per diem of $2 
while he was on temporary duty as an instructor at Pearson Field. 


(A-39245) (A-39328) 
CLASSIFICATION—FIELD SERVICE OF THE WAR DEPARTMENT 


Suspension of the classification of the regular positions in the field service of 
the War Department required by reason of the provisions of the Economy 
Act prohibiting administrative promotions, may be regurded as continuing 
in effect, at least during the current fiscal year, where there are shown 
insufficient savings in personnel appropriations on an annul basis. 

The classification of emergency positions in the field service of the War Depart- 
ment, that is, positions the sularies of which are paid from allotted emerg- 
ency funds, pursuant to Executive Order No. 6746, dated June 21, 1934, is 
mandatory. The rates fixed in ihe Executive order schedule are maximum 
only. The classification grade, either Executive order or regular classifica- 
tion act, must be sliown on the pay rolls for al! emergency positions in 
order that this office may determine that the sulary rate paid does not 
exceed the rate fixed in the Executive order for the corresponding grade. 


Comptroller General McCarl to the Secretary of War, January 15, 1935: 


There has been received your letter of December 29, 1934, as 
follows: 


The attention of this oflice has just been called to a letter from the General 
Accounting Office, dated December 4, 1934, to the Finance Officer, U. S. Army, 
Fort Sam Houston, Texas, stating that hereafter pay-roll vouchers should be 
prepared to show the applicable classification grades. 

As you are aware the employees in the field services of the War Depart- 
ment puid from the regular appropriation have not been classified under the 
Classitication Act. In your decision of January 11, 1932, you held that the pro- 
visions of the act must be extended to the field services of the Department not 
later than July 1, 1932; but later, following the passage of the Economy Act, 
you ruled under date of July 15, 1932 (12 Comp. Gen. 48), that the application 
of your decision of January 11, 1932, was suspended during the fiscal year 1933. 
As the basis for your suspension ruling was the provision in the Economy Act 
prohibiting administrative promotions, such ruling was understood to suspend 
field classiticution under the War Department during the life of that provision 
of the Econumy Act. 

Since it may be held that the provision contained in the economy law of 
March 29, 1934, authorizing administrative promotions out of savings, has a 
bearing on the matter of field classification, the following is to be stated. The 
situation in the field services of the War Department at this time is not ma- 
terially different than it was in 1932. There are many employees throughout 
the United States and in the insular possessions and foreign countries who 
receive less than the initial rates prescribed by the Classification Act for the 
grades to which their positions would be allocated. This is due to the long- 
established practice of applying the rates of the community. Sufficient funds 
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do not exist to make adjustments to the initial rates of their potential classi- 
fication grades. If such adjustments were required it would be necessary to 
discharge many employees to effect the required savings and this at a time 
when their services are needed and when it will probably be impossible for 
them to obtain employment elsewhere. Further, to put into effect classitication 
in the field and leave unchanged the rates of thuse below the grade initial rates, 
would require, it is understood, that new appointees be paid the initial rate 
of the grades to which their jobs are allocated which would seriously affect 
the morale of the service. This would produce an extensive situation in which 
employees of several years’ experience would be paid less than a new appointee 
assigned to the same or similar work, and in many cases would be called upon 
to instruct the new and higher paid appointees. 

In view of the foregoing the Department cannot too strongly urge that the 
Comptroller General continue to apply his suspension ruling of July 15, 1932. 


The letter from this office of December 4, 1934, requested that 
“ Hereafter all pay-roll vouchers shall be prepared to show appli- 
cable classification grades”, there being cited decisions applicable 
both to the regular and emergency positions. 

However, as to regular field employees under the War Department, 
decision of July 15, 1932, 12 Comp. Gen. 48, 49, held as follows: 

You are advised, therefore, that your order of May 4, 1932, to become effec- 
tive July 1, 1932, proposing the increase of rates of certain field employees 
under the War Department, has been rendered inoperative by section 202 
of the act of June 30, 1932, providing that “ No administrative promotions in 
the civilian branch of the United States Government or the government of the 
District of Columbia shall be made during the fiscal year ending June 30, 
1933.” And therefore, since the reallocations did not become effective before 
July 1, 1932, and cannot become effective during the fiscal year 1933, there is 
no requirement during the fiscal year 1933 to tix the salary rates of the new 
appvuintees referred to, if and when authorized to be employed under the excep- 
tions to section 202 of the act of June 30, 1932, referred to as (1) and (2) of 
your submission of July 11, above the existing rates for the sume or similar 
duties, although less than the minimum salary rate of the grade prescribed by 
the Classification Act, in which corresponding positions in the departmental 
service in the District of Columbia have been allocated. 
As the statutory prohibition against administrative promotions 
was extended through the fiscal year 1935, except as to such promo- 
tions as may be made from available savings in personnel appropria- 
tions on an annual basis, and as your letter in effect states that there 
are no savings available during the current fiscal year from which 
the classification of the regular field service may be put into effect 
without making administrative promotions contrary to law, the deci- 
sion of July 15, 1932, supra, suspending classification of the regular 
field positions under the War Department may be regarded as con- 
tinuing in effect, at least, during the current fiscal year. 

You are advised, therefore, that the Classification Act grade need 
not be shown for the regular field positions under the War Depart- 
ment which have not heretofore been classified and the salaries of 
which are paid under regular appropriations. 

However, the situation as to emergency positions is not the same. 
The requirement for classification of emergency positions—that is, 
positions under the War Department the salaries of which are paid 
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from allotted emergency funds, pursuant to Executive Order No. 
6746, dated June 21, 1934, superseding Executive Order No. 
6440, of November 18, 1933, is mandatory. It should be noted in 
this connection, however, that the paragraph of the Executive order 
of June 21, 1934, immediately following the schedule of rates, vests 
in the heads of the regular departments and establishments the 
election to classify emergency positions the salaries of which are 
paid from allotted emergency funds, either under the terms of the 
Executive order or the Classification Act, as amended. It is pro- 
vided in the paragraph of the Executive order immediately pre- 
ceding the schedule of rates that if the classification procedure pre- 
scribed by the order is administratively adopted, the direction and 
authorization is to “ classify the positions of the employees * * * 
and adjust and fix rates of compensation therefor at amounts not 
in excess of those prescribed therein for the corresponding grades.” 

You are advised, therefore, that the classification grade, either 
Executive order or regular Classification Act grade, must be shown 
on the pay rolls for all emergency positions under the War Depart- 
ment, the salaries of which are paid from allotted emergency funds, 
in order that this office may determine that the salary rate paid does 
not exceed the rate fixed in the Executive order for the comparable 
grades, 


(A-43098) 
COMPENSATION—40-HOUR WEEK—ADMINISTRATIVE PROMOTIONS 


The provision of section 23 of the act of March 28, 1934, 48 Stat. 522, for 
reestablishment of the wage schedule in effect as of June 1, 1932, in putting 
into effect the 40-hour week, is subject to the restriction on administrative 
promotions wade by section 24 of the same act. 


Comptroller General McCarl to the Public Printer, January 15, 1935: 

There are inclosed herewith copies of decisions of today disallow- 
ing the claims of Harry Bonnett and Stanley A. Forden for in- 
creased compensation for periods prior to September 1, 1934, the 
effective date of administrative promotions properly allowable. 

In your report of January 2, 1935, in the case of Stanley A. For- 
den, you state, as to 30 employees other than the 2 whose claims have 
been denied, as follows: 

While Forden’s promotion on September 1 was not based on the fact that he 
had completed his 6-months’ probationary appointment as a compositor, there 
were approximately 30 such promotions made at that time which involved an 
increase from $1.20 to $1.26 per hour. When making these promotions the 
Public Printer was, of course, cognizant of your decision of July 7, 1932, but 
he did not feel that it was for application in these cases, after the passage of 
the act of March 28, 1934 (Public, 141, section 23) which required him to rees- 


tablish the rates of pay in effect on June 1, 1932. In this connection see your 
decision of April 6, 1934, 13 Comp. Gen. 269. As the established rate of pay on 

































542 DECISIONS OF THE COMPTROLLER GENERAL 


June 1, 1932, for a compositor who had served 6 months in the Government 
Printing Office was $1.05 per hour (increased to $1.26 per hour by Act of 
March 28, 1934), the 30 promotions referred to above were approved by the 
Public Printer in his endeavor to carry out the provisions of the luw in question 
as interpreted in the decisions quoted above. 

However, as your letter of December 14 raises a question as to the correct- 
ness of the procedure which has heretofore been followed by this Office, it is 
requested that you advise me whether the Public Printer has under the present 
law, authority to advance a compositor from $1.20 per hour to $1.28 per hour 
apon the completion of a probationary period of 6 months in order to maintain 
the weekly earnings in effect June 1, 1932. As promotions of this type have 
been held up since the question was raised, may such promotions be made 
retroactive to the date upon which the probation was completed, in case your 
answer is in the affirmative? 


Section 23 of the act of March 28, 1934, 48 Stat. 522, provides as 
follows: 


The weekly compensation, minus any general percentage reduction which 
may be prescribed by Act of Congress, for the several trades and occupations, 
which is set by wage boards or other wage-fixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932: Pro- 
vided, That the regular hours of !abor shall not be more than forty per week; 
and all overtime shall be compensated for at the rate of not less than time and 
one half. 


Section 24 of the same act provides, in part, as follows: 


Title II of the Act entitled “An Act to maintain the credit of the United 
States Government ”, approved March 20, 1933, is amended by inserting at the 
end thereof the following: 


* 















» 
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“(b) The following sections of the Treasury-Post Office Appropriation Act, 
fiscal year 1934, are hereby continued in full force and effect during the fiscal 
year ending June 30, 1935: Section 7 (prohibiting administrative promotions) : 
Provided, That adjustments of charges for quarters, subsistence or laundry, 
or other similar charges, shall not be interpreied as constituting administrative 
promotions, * * *, 

= > 4 * om * * 


“(2) Section 7 (prohibiting administrative promotions) of the Treasury-Post 
Office Appropriation Act, fiscal year 1934, is amended by adding after the first 
proviso thereof a colon and the following: ‘ Provided further, That adminis- 
trative promotions may be made during the fiscal year 1935 to the extent that 
funds are available therefor, on an annual basis, from savings made in the 
aniounts apportioned for personal services from the applicable appropriations 
for the fiscal year 1935.” 


In decision of August 7, 1934, 14 Comp. Gen. 94, 95, it was stated 
as follows: 


It is understood that the only promotions that will be made will be in the 
administrative or nonproduction foree; that it, as to employees in the positions, 
the number of which does not necessarily depend upon how much or how little 
printing or binding work is to be done and with respect to whom no promotions 
will be made unless savings therefor accrue on an annual basis. 


Necessarily, each of the above quoted statutory provisions must be 
given effect during the current fiscal year. The provision in section 


23 for reestablishment of the wage schedule in effect as of June 1, 
1932, in putting into effect the 40-hour week, is subject to the restric- 
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tion on administrative promotions by section 24 of the same act. 
That is to say, the position the compensation of which is to be ad- 
justed under section 23 is the position the compensation of which the 
employee is entitled to receive under section 24. As it is understood 
that probationary journeymen are not within the “ administrative or 
nonproduction force ”, within the meaning of the decision of August 
7, 1934, it must be and is held that the 30 administrative promotions 
made effective September 1, 1934, were illegal and credit for payments 
of the increases in compensation resulting therefrom will not be 
allowed. 


(A —43098 ) 


GOVERNMENT PRINTING OFFICE—APPRENTICE CONTRACTS-- 
ADMINISTRATIVE PROMOTIONS 


The provisions of section 202 of the Economy Act prohibiting administrative 
promotions becoming effective June 30, 1932, intervened to discontinue 
further annual increases in the rate of compensation of apprentices in 
the Government Printing Office pursuant to the terms of their contracts, 
which are not such contracts as are precluded from modification by a 
statute enacted subsequent to the effective date of the contracts. 


Decision by Comptroller General McCarl, January 15, 1935: 
Harry Bonnett, an apprentice in the Government Printing Office, 


has filed claim in this office, as follows: 


I hereby make claim for compensation due me as an employee of the Goy- 
ernment Printing Office in the amount of $264.00. The facts out of which 
my claim arises are as follows: 

On December 31, 1930, I entered into a contract with the United States 
Government Printing Office, acting through Mr. George H. Carter, Public 
Printer, whereby the Government Printing Office agreed to employ and instruct 
me as an apprentice in the trade of printer for a period of four years from 
January 12, 1931. 

The Government Printing Office further agreed to pay me, as an apprentice, 
for my services, the following wages, if my efficiency rating was satisfactory, 
to wit: 

“Tor the first year, one-third of the rate of wages of my trade; 

For the second and third years, one-half of the rate of wages of my trade: 

For the fourth year, two-thirds of the rate of wages of my trade in the 
Government Printing Office.” 

There has never been any question as to the satisfactory character of my 
efficiency. 

I entered upon my services as an apprentice, pursuant to the aforementioned 
contract, on January 13, 1931. 

During the period hereinafter mentioned, the base pay for the trade has 
been one dollar ($1.00) per hour. 

From January 13, 1931, when I entered upon the performance of my contract 
as apprertice, to January 26, 1932, I received thirty-three and one-third 
cents (335144¢) per hour for my services, which was in accordance with the 
contract, with the negligible exception of the period between January 14, 1932 
and January 26, 1982. From January 26, 1932, to January 13. 1934, I received 
fifty cents (50¢) per hour for my services, which was likewise in accordance 
with my contract. On January 14, 1934, I was entitled. under the contract, 
to receive an increase in my pay so that I would receive sixty-six and two-thirds 
cents (6634¢) per hour, this increase to continue until the termination of 
the apprenticeship on January 13, 1935. 
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Contrary, however, to the terms of the contract between the Public Printer 
and me, the Public Printer failed and refused to increase my compensation on 
January 14, 1934, to sixty-six and two-thirds cents (66%4¢) per hour. On 
March 28, 1934, the Public Printer increased my pay to sixty cents (60¢) per 
hour, which was, however, merely an adjustment of the fifty cents (50¢) per 
hour to the 40-hour week schedule. It was not until September 1, 1934, that 
my pay was increased to eighty and four-tenths cents (80.4¢) per hour, which 
was an adjustment of the sixty-six and two-thirds cents (6624¢) per hour 
which I should have received beginning January 13, 1934, to the 40-hour week 
schedule. It will thus be seen that between January 13, 1934, to September 1, 
1934, I was not receiving the rate of pay provided by my contract with the Gov- 
ernment Printing Office. I should have received between those two dates sixty- 
six and two-thirds cents (6634¢) per hour, or eighty and four-tenths cents 
(80.4¢), if the rate for that entire period was to be adjusted to the 40-hour week 
schedule. 

If my calculation is correct, the failure of the Public Printer to puy me at 
the rate by which I was entitled to be paid caused a deficiency during the 
period in question of $264.00, for which I now make claim. I respectfully refer 
to the brief on the law which my counsel has filed with you. 


An administrative report, dated December 27, 1934, has been re- 
ceived from the Public Printer, in pertinent part as follows: 










































































* * * you are advised that the contract entered into by the Public Printer 
with Mr. Bonnett (a photostatic copy of which is enclosed) upon his appoint- 
ment to this office on January 12, 1931 (the day he reported for duty), pro- 
vides that he should receive one-third of the established rate of pay for his 
particular trade during the first year of his training, one-half of the rate during 
the second and third years, and two-thirds of the rate during the fourth year. 

Under this agreement, and the established practice of the office, Bonnett be- 
came eligible for and received a promotion of $0.17 per hour on January 26, 
1932, as on the preceding day he had completed one year’s actual service and 
had maintained a satisfactory efficiency rating. 

His third year of actual service expired on February 12, 1934, and as he had 
maintained a satisfactory efficiency rating up to that date he became eligible 
for and would have received a promotion from $0.50 to $0.67 per hour had it 
not been for your decision of July 7, 1932 (A-4300S), interpreting sections 201, 
202, and 203 of the Act of June 30, 1932, said decision reading in part as 
follows: 

“2. The advance in the wages of apprentices and other employees in training 
is based on increased efficiency, added experience, or length of service. There 
‘fore, no advances in the rates of compensation for such employees are author- 
ized during the fiscal year 1933.” 

No further consideration was given to the promotion of apprentices until the 
passage of the act of March 28, 1934. The many doubtful questions raised by 
the passage of this act and its application to the employees of this Office 
were submitted to you by the Public Printer under date of June 25, 1934, 
which was answered by your letter of July 3, 19384. 

As the Public Printer was unable to follow the holding in your letter of 
July 3, he resubmitted the question by letter dated July 24, 1934, for the 
reasons outlined therein. This resulted in your letter of August 7, 1934 
(A-56330), which reads in pertinent part as follows: 

“It is understood that the only promotions that will be made will be in 
the administrative or nonproduction force, that is, as to employees in the 
positions, the number of which does not necessarily depend upon how much 
or how little printing or binding work is to be done and with respect to whom 
no promotions will be made unless savings therefor accrue on an annual 
basis.” 

Under this decision it is believed that the compensation to an apprentice 
throughout his training period and until he graduates is an expense applicable 
to the administrative force, as the number of apprentices to be carried on the 
rolls does not depend upon how much or how little printing and/or binding 
work is to be done, but lies solely in the discretion of the Public Printer, not 
to exceed, however, the 200 mentioned in the act of June 7, 1924 (U. S. C., 
title 44, sec. 40), and is limited only by the funds available therefor. 
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In view of these facts, and further fact that savings were available, on an 
annual basis, for promotions in the administrative forces, under your decision 
of August 7, 1934, supra, the Public Printer promoted this apprentice and 
other members of the administrative forces as soon after the receipt of your 
decision as the necessary administrative work in connection therewith could 
be performed, which was on September 1, 1934. 

This Office is in agreement with the administrative conclusion that 
“the compensation to an apprentice throughout his training period 
and until he graduates is an expense applicable to the administra- 
tive force” within the decision of August 7, 1934, A-56330, 14 
Comp. Gen. 94. Hence, there was no legal objection to the admin- 
istrative promotion of this and other apprentices effective September 
1, 1934, from savings on an annual basis. 

The claim here presented is based on an alleged right to a promo- 
tion not granted prior to September 1, 1934, that is, to cover the 
period from January 14 to August 31, 1934. 

The contract entered into between the Public Printer and the 
apprentice in this case contains the following provision: 

The Government Printing Office further agrees to pay to the said apprentice 
for his services the following wages, if his efficiency rating is satisfactory: 

For the first year—one-third of the rate of wages of his trade; 

For the second and third years—one-half of the rate of wages of his trade; 

For the fourth year—two-thirds of the rate of wages of his trade in the 
Government Printing Office. 

It will be noted that the terms of the contract of employment 
do not provide for increase in compensation by mere lapse of time, 
but require definite administrative action based on a determination 
of the efficiency of the employee to authorize each increase and to 
put into effect the higher rates of compensation stated in the con- 
tract. Consequently, it would appear that any increase in com- 
pensation under such circumstances would constitute an “ adminis- 
trative promotion ” within the meaning of section 202 of the Econ- 
omy Act, superseded by section 7 of the act of March 3, 1933, 47 
Stat. 1515, and as amended by section 24 of the act of March 28, 
1934, 48 Stat. 522, which insofar as here material reads: “ No ad- 
ministrative promotions in the civil branch of the United States 
Government * * * shall be made during the fiscal year ending 
June 30, 1934.” Same provision continued for 1935. The conclusion 
of the decision of July 7, 1932, 12 Comp. Gen. 5, as to the increase 
in compensation of the apprentices is affirmed. 

The attorneys for claimant contend, in part, as follows: 

It is respectfully submitted that the terms of sections 201 and 202 of the 
act of June 30, 1932, have no application to those circumstances where the 
Government has entered into a solemn contract with an employee whereby it 
agrees to compensate him at stated rates. When a Government official, who 
is acting pursuant to authority vested in him by law, enters into a contract 


of employment with a person and agrees to pay that person a specific amount 
graduated over a period of time, for the Government to attempt to abrogate 
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such a contract, by statute, after the employee has partially performed his 
obligations under the contract and stood ready and willing to perform the 
remainder of the contract, constitutes a gross deprivation of property without 
due process of law. It is not to be assumed that Congress would knowingly 
or lightly attempt such a thing. It is submitted, however, that Congress did 
not do this, and administrative officers should be slow to construe statutes 
in such a manner as to cast doubts upon their constitutionality. 


In a decision of November 5, 1934, by the United States Court 
of Appeals for the District of Columbia, in the case of William 
Field v. The Public Printer, it is stated as follows: 


But it has long been settled in this country, with certain constitutional 
exceptions not here involved, that a public office is not property within the 
constitutional guaranty; that the emoluments thereof are subject to legisla- 
tive modifications and control; and, in the words of Chief Justice Fuller, 
“ generally speaking, the nature of the relation of a public officer to the public 
is inconsistent with either a property or a contract right.” Taylor and 
Marshall vy. Beckham (No. 1), 178 U. S. 548, 577. 

In Crenshaw v. United States, 134 U. S. 99, 108, the Supreme Court said: 
“The great question of protection to contract rights and vested interests, 
which forms such an interesting and important feature of our constitutional 
law, is not dominated by the turn of a phrase. Our courts, both State and 
national, look on these questions through the form to the substance of things; 
and, in substance, a statute under which one takes office, and which fixes 
the term of office at one year, or during good behavior, is the same as one 
which adds to those provisions the declaration that the incumbent shall not 
be dismissed therefrom. Whatever the form of the statute, the officer under 
it does not hold by contract. He enjoys a privilege revocable by the sov- 
ereignty at will; and one legislature cannot deprive its successor of the power 
of revocation.” See also Newton v. Commissioners, 100 U. 8S. 548; Stone v. 
Mississippi, 101 U. 8S. 814; Blake v. United States, 103 U. S. 227; O'Reilly de 
Camara v. Brooke, 209 U. S. 45; Sanchez v. United States, 216 U. S. 167; 
Weeks v. U. 8. ex rel. Creary, 51 App. D. C. 195, 277 F. 594; People v. Morris, 
13 Wend. 325; Commonwealth v. Bacon, 6 Serg. & R. 322; Barker v. Pittsburgh, 
4 Barr 51. 


In this case, the provision of section 202 of the Economy Act, 
prohibiting administrative promotions becoming effective June 30, 
1932, intervened during the third year of the apprenticeship con- 
tract to suspend any further promotions in accordance with the 
terms of the contract until on and after July 1, 1934, and then only 
out of amounts available from savings on an annual basis pursuant 
to the terms of section 24 of the act of March 28, 1934, supra. 

The claim of Harry Bonnett must be, and is, disallowed. 


(A-43098) 


GOVERNMENT PRINTING OFFICE—PROBATIONARY AND PERMA- 
NENT APPOINTMENT AS JOURNEYMAN — ADMINISTRATIVE 
PROMOTION 


Action under the administrative reguiation «of the Government Printing Office 
which provides for an increase in compensation at the termination of 
the probationary period under an appointment as journeyman, when the 
service is determined administratively to have been satisfactory, is to 
be regarded as an administrative promotion and prohibited during the 
current fiscal year by the terms of the Economy Act, as amended. 
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Decision by Comptroller General McCarl, January 15, 1935: 
Stanley A. Forden, an employee in the Government Printing Office, 
has filed claim in this office as follows: 


I hereby make claim for compensation due me as an employee of the Gov- 
ernment Printing Office in the amount of $212.40. The facts out of which my 
cluim arises are as follows: 

On June 20, 1932, I was graduated as journeyman printer in the Government 
Printing Office. Previous to that time I had served a term of apprenticeship 
under the usual indenture of apprenticeship, entered into between me and the 
Public Printer, representing the United States Government Printing Office. 
Under the terms of the indenture of apprenticesh.p, the Government Printing 
Office agreed to pay me as an apprentice for my services the following rate 
of wuges, if my efficiency rating wus satisfactory, to wit: 

“ For the first year—one-third of the rate of wages of the trade; 

“For the second and third yeuars—one-half of the rate of wages of the trade; 

“For the fourth year—two-thirds of the rate of wages of my trade in the 
Government Printing Office.” 

The rate of Wages tor the trade was one dollar ($1.00) per hour, and the 
Government Printing Office complied with the aforementioned terms of its 
contract with me during the entire term of my apprenticeship. 

Upon my being graduated, 1 served a six months’ probationary period as 
journeyman, during which time I was paid one dollar ($1.00) per hour, which 
was the proper rate of pay for my services during the probationary period. 
At the end of the six months’ period my probation ended, and I have since 
been a regularly enployed journeyman in the Government Printing Office. 
There has never been any question of my efficiency or of my having fulfilled 
all the requirements for the work assigned to me. 

Under the terms of the indenture of apprenticeship between the Government 
and me, the following was provided, to wit: 

“In consideration of said apprentice completing the full four-year course of 
training and studies to the satisfaction of the Public Printer, including what- 
ever lost time he is required to make up, the Government Printing Office 
agrees to present said apprentice a certificate of apprenticeship, which will 
make him eligible for appointment as a journeyman in the Government 
Printing Office, subject to the needs of the service and the rules of the Civil 
Service Commission.” 

As has heretofore been indicated, I was duly appointed a journeyman in 
the Government Printing Office, and thereby became entitled to the pay and 
the emoluments of that position. 

At the time I completed my probationary period as a journeyman, on or 
about December 20, 1932, the minimum rate of pay provided by law for 
journeymen printers was one dollar and five cents ($1.05) per hour. This 
rate of pay was established under the agreement entered into by the Public 
Printer and a committee of the trade, pursuant to the act of June 7, 1924 
(sec. 40 of title 44, U. S. Code). The specific provision relating to the 
minimum pay of journeymen contained in the aforementioned agreement was 
as follows: 

“The rates of pay for journeymen printers, not included in the foregoing 
scale, shall be determined by the Public Printer, but shall not, in any instance, 
be less than the rate provided for hand compositors,” 

The rate of pay for hand compositors was, under that agreement, placed 
at one dollar and five cents ($1.05) per hour. 

On or about December 20, 1932, when I completed my probationary period 
as journeyman, I was entitled to an increase in pay to one dollar and five 
cents ($1.05) per hour, under the terms of the aforementioned agreement, but 
the Public Printer refused to increase my pay and I continued to be paid at 
the rate of one dollar ($1.00) per hour. From December 20, 1932, to Sep- 
tember 1, 1934, I was paid one dollar ($1.00) per hour, except that on March: 
28, 1934, my rate per hour was increased to one dollar and twenty cents ($1.20), 
which was, however, done merely to adjust the pay to the 40-hour-week 
schedule, so that the one dollar and twenty-cent ($1.20) rate which I was paid 
from March 28, 1934, to September 1, 1934, represented the one dollar ($1.00) 
per hour rate adjusted to the 40-hour-week basis. On September 1, 1934, 
my pay was increased to one dollar and thirty two cents ($1.32) per hour, 
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which was one dollar and ten cents ($1.10) per hour adjusted to the 40-hour- 
week basis. 

It will thus be seen that between December 20, 1932, and September 1, 
1934, I was a regular journeyman but was not receiving the pay required 
under the agreement of 1926. 

If my calculation is correct, the failure of the Public Printer to pay me at 
the rate by which I was entitled to be pnid caused a deficiency during the period 
in question of $212.40, for which I now make claim. I respectfully refer to 
the brief on the law which my counsel has filed with you. 


An administrative report, dated January 2, 1935, has been 
received from the Public Printer, in pertinent part as follows: 
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* * * you are advised that Stanley A. Forden was appointed an appren- 
tice in the Government Printing Office on January 3, 1928. He completed the 
required training period and, on June 20, 1932, accepted a probationary 
appointment as a compositor. In accordance with the regulations of this 
Office (copy enclosed) which were promulgated to carry out the wage agree- 
ment entered into by the Public Printer and the printer employees and which 
was approved by the Joint Committee on Printing, as required by the act 
of June 7, 1924 (U. S. C., title 44, sec. 40), Forden was to receive $1.00 an 
hour (increased to $1.20 an hour by act of March 28, 1934) for the first 6 
months, after which he was to be paid at the rate of $1.05 per hour (increased 
to $1.26 by act supra). 

Forden completed his 6-month probation as a compositor on December 19, 
1932, but was not advanced to the rate established for permanent compositors 
on that date, as your decision of July 7, 1932 (A-43098), clearly prohibited 
such action, said decision reading in part as follows: 

“1, It would seem from your statements and the terms of the regulations 
that the increase in wages from $1 to $1.05 per hour authorized for emergency, 
probationary, and reinstated employees under the conditions stated is given 
solely for increased efficiency or added experience as determined by the Public 
Printer within his administrative discretion. On this basis the increase 
clearly would be an administrative promotion and prohibited under the statute 
during the fiscal year 1933.” 

On February 8, 1934, although his basic rate of pay continued at $1.00 per 
hour, requirements of the service made it necesary to temporarily assign him 
to proofreading, and he was uprated to the regular pay of that position (old 
rate $1.10 per hour adjusted to $1.82 under act of March 28, 1934); he 
continued on that work and at that rate continuously until September 1, 1934, 
when he was permanently assigned thereto at $1.32 per hour. Your decision 
of August 7, 1934, states, in effect, that such permanent adjustments in pay 
will not be regarded as administrative promotions. 

From the preceding paragraph it will be seen that Forden’s promotion on 
September 1, 1934, was not based on increased efficiency or length of service, 
but was based on the fact that he had been transferred to other duties he was 
qualified to perform and for which a higher rate of pay had been established, 
and having been uprated previously to such rate was, under your decision 
of August 7, 1934, entitled to such promotion. 

Should your holding now be that Forden is entitled to the higher rate of 
pay from December 19, 1932, the date on which his probationary appointment 
as a compositor expired, you are advised that the period for consideration 
is from December 20, 1932, to February 8, 1934, as on the latter date he was, 
as stated above, detailed to other duties and received the established rate 
for such duties. 

































In view of the facts stated in this administrative report, which 
differ from the facts stated by the claimant, there appears to have 
been no legal objection to the salary adjustment made effective ad- 
ministratively September 1, 1934, solely for the purpose of paying 
claimant the compensation rate for proofreader to which position 
he had been temporarily assigned February 8, 1934, and perma- 
nently assigned September 1, 1934. 14 Comp. Gen. 94. 
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The present claim, however, is for an increase in compensation 
as hand compositor from the rate of $1 per hour, received during 
the probationary period, to the rate of $1.05 per hour from December 
20, 1932, the date the probationary period expired, to February 
7, 1934. 


The regulations governing rates of pay of printer employees pro- 
vide, in part, as follows: 


13. Emergency, probationary, and reinstated hand compositors shall be 
paid $1 per hour until such time as the Public Printer may decide they are 
entitled to $1.05 per hour. 


This proposed increase was given consideration and denied in 
decision to the Public Printer dated November 2, 1933, A-43098, 
wherein it was stated, in part, as follows: 


From the facts of record, it is understood that on June 30, 1932, the effec- 
tive date of the Economy Act, and prior to December 20, 1932, claimant was 
receiving $1 per hour pursuant to the regular terms and conditions incident 
to his employment as hand compositor, and that before he could become eligible 
for an increase to $1.05 per hour, it was necessary that the Public Printer 
determine that he had met certain additional terms and conditions incident 
to his employment as hand compositor. It is understood, also, that he could 
not become entitled to the increased compensation prior to December 20, 1932, 
or six months from the date of his appointment of June 20, 1932. It is not 
clear that a mere lapse of six months’ time, the probational period, would 
have entitled the employee to an increase in compensation from $1 to $1.05 
per hour, but even so, the additional service is a condition which was required 
to be met by the employee before becoming eligible for an increase in 
compensation. 

In decision of July 7, 19382, 12 Comp. Gen. 5, quoted in your letter, this 
office held, on the basis of the facts then presented, that such an increase 
would constitute an “administrative promotion” and would be prohibited 
by section 202 of the Economy Act, superseded for the fiscal year 1934 by section 
7 of the act of March 3, 1933, 47 Stat. 1515. 


In the brief filed on behalf of the claimant by his attorneys, it is 
stated, in part, as follows: 


Mr. Forden did not become entitled to the pay of a journeyman printer be- 
cause of an automatic increase in compensation by reason of length of service. 
In fact, he did not automatically become a journeyman. The completion of his 
apprenticeship merely made him eligible to be appointed a journeyman, if the 
Public Printer saw fit to appoint him, after the period of his apprenticeship 
had ceased. It would thus very cleurly seem to be that he did not automati- 
cally become a journeyman, and thus did not become automatically entitled 
to a journeyman’s pay. He was appointed a journeyman and thereby became 
entitled to the pay of a journeyman, the same as all other journeymen. The 
minimum pay of a journeyman was one dollar and five cents ($1.05) per 
hour, but this was refused him. 

Nor can it be said, with any more show of reason, that Mr. Forden’s appoint- 
ment as a journeyman printer was an administrative promotion, because he 
was not promoted to be a journeyman. He was appointed a journeyman. The 
serving of the apprenticeship simply made him eligible to appointment. He 
was not promoted into the appointment. A promotion clearly connotes an 
increase in pay or rank within the same employment, not an appointment into 
a new employment. Mr. Forden was not being promoted from one position 
to another but was being appointed to a new position. He became a journey- 
man by reason of such appointment and was entitled to the journeyman’s 
pay, which he did not receive until September 1, 1934. 
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Section 2 of the Civil Service: Act of January 16, 1883, 22 Stat. 
403, provides: 
Second. And among other things, said rules shall provide and declare, as 


nearly as the conditions of good administration will warrant, as follows: 
a * * * * o * 


Fourth, that there shall be a period of probation before any absolute appoint- 
ment or employment aforesaid. 

Rule VII (c) of the Civil Service Rules and Regulations provides 
as follows: 


(c) Probationary appointment.—The person selected for appointment shall 
be duly notified by the appointing officer, and upon accepting and reporting 
for duty shall receive from such officer a certificate of appointment. The first 
6 months under this appointment shall be a probationary period; but the 
Commission and the department concerned may, by regulation, fix the proba- 
tionury period at 1 yeur for any specified positions. If and when, after full 
and fair trial, during this period, the conduct or capacity of the probationer 
be not satisfactory to the appointing officer, the probationer shall be so notified 
in writing, with a full statement of reasons, and this notice shall terminate 
his service. His retention in the service beyond the probationury period 
confirms his absolute appointment. 

Thus, it is clear that a probationary, followed by a permanent, 

Yy; : I 
appointment under this law and regulation does not constitute the 
making of two separate and distinct appointments to two separate 
and distinct positions, but, on the contrary, there is merely a trial 
period followed by confirmation, if service has been satisfactory, of 
one appointment to one position. Any administrative regulation 
which purports to provide for an increase in compensation at the 
termination of the probationary period, when the service is deter- 
mined administratively to have been satisfactory, is to be regarded 
as an “administrative promotion” within the meaning of the 
Economy Act as amended. 

Accordingly, the claim of Stanley A. Forden must be, and is, 


disallowed. 


(A-58632) 
TRAVELING EXPENSES—CHANGE OF STATION 


A prison guard who made application for and was granted transfer from one 
Federal prison to another for his own convenience is not entitled to 
reimbursement of traveling expenses incurred incident thereto, under the 
act of March 3, 1933, 47 Stat. 1513. 

Decision by Comptroller General McCarl, January 16, 1935: 

William B. Bechtal, former prison guard, Alcatraz Island, Calif., 
vequested December 26, 1984, review of settlement No. U. 8.38744) 
(Col-0468419), dated December 10, 1934, wherein there was disal- 
lowed and recharged the amount of $125.28, representing the sum 
paid to him as reimbursement of travel and other expenses in 
curred from April 12 to April 18, 1934, incident to his transfer 
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as guard from the United States Northeastern Penitentiary, Lewis- 
burg, Pa., to a like position at the United States Penitentiary, Al- 
catraz Island, Calif. 

Reimbursement of the expenses incurred was in contravention 
of the provisions of section 2, act of March 3, 1933, 47 Stat. 1513, 
because the transfer was held to have been for the convenience of 
the employee. There has been credited against the erroneous pay- 
ment of $125.28 the amount of $50.55, representing salary otherwise 
due for the period June 1 to June 15, 1934, for services rendered 
at Alcatraz Island, Calif., leaving a balance of $74.73 due the United 
States. 

In connection with claim for pay for the period June 16 to June 
25, 1934, by reason of the fact that the former guard had 614 days’ 
annual leave due him at the time of his resignation, which he re- 
quested to become effective June 25, 1934, it is noted that his resig- 
nation was finally accepted as of June 15, 1934, and as no leave is 
payable to an employee not in the service, there is no authority to 
pay him for this period. 

The facts appear to be as follows: 

On August 11, 1932, the claimant was appointed to a position 
as guard at Detention Headquarters, New York City, and on October 
10, 1932, was transferred to the United States Northeastern Peni- 
tentiary at Lewisburg, Pa., where he was still employed on December 
7, 1933, when he made application for a transfer to the contemplated 
new Federal prison at Alcatraz Island, San Francisco, Calif., and 
stated that if he could obtain the transfer, he would defray his own 
expenses for transportation. His transfer was directed by letter 
dated December 8, 1933. On March 28, 1934, he was temporarily 
detailed for duty at McNeil Island, Wash., for further instructions 
to prepare him for duty at Alcatraz, with authority to travel by his 
personally-owned car from Lewisburg, Pa., to Stilacoom, Wash.., 
for which it was stated, he was to be reimbursed for expenses at the 
rate of 3 cents per mile and per diem while en route. The travel was 
performed from April 12 to 18, 1934. He was reimbursed for 
expenses of this trip upon preaudit voucher no. 116, accounts of 
John Dean Miller, disbursing clerk at the United States Penitentiary, 
Alcatraz Island, Calif., by check no, 342, dated May 26, 1934, in 
the sum of $125.28. He reported at the Alcatraz Island prison on 
or about May 2, 1934, and resigned effective June 15, 1934, to accept 
a position with a bank in San Francisco. 

The Bureau of Prisons reported that, under the circumstances, 
it considered the transfer was effected for the convenience of the 
former employee and that no part of the expenses incurred incident 
to his transfer is properly chargeable to the United States. 
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As the facts appear to justify the conclusion that the transfer ot 
this former employee was for his own benefit or convenience, within 
the meaning of the provisions of section 2 of the act of March 3, 
1933, 47 Stat. 1513, the traveling expenses incident to such transfer 
are not a proper charge against the Government. Accordingly, set- 
tlement US-3874-J (Col-0468419), dated December 10, 1934, must 
be and is sustained. 

It appears that on September 19, 1934, Mr. Bechtal applied for 
and was paid on check no. 4530 the sum of $89.98 as refund of retire- 
ment deductions. 

The claimant herein, William B. Bechtal, should forward to this 
Office without delay the sum of $74.73, representing the amount due 
the United States. 


(A-59391) 


COMPENSATION—40-HOUR WEEK—AIR CORPS, UNITED STATES 
ARMY 





The provisions of section 23 of the act of March 28, 1934, establishing the 
40-hour week, are not applicable to any of the employees of the Air Corps 
of the Army. 


Comptroller General McCarl to the Secretary of War. January 16, 1935: 
There has been received your letter of December 19, 1934, as follows : 


Reference is made to the provisions of section 23, Independent Offices Appro- 
priation Act, 1935, passed March 28, 1934 (48 Stat. 522). 

Field employees of the Air Corps are paid from lump-sum appropriations and, 
with few exceptions, are paid on an annual basis. The compensation of the 
majority of such employees is administratively fixed in accordance with the terms 
of the Classification Act as extended to the field services by section 2 of the 
act of July 3, 1930 (46 Stat. 1005), and it is the understanding of the Department 
that such employees do not come within the terms or section 23 of the act of 
March 28, 1934, referred to above (13 Comp. Gen. 279). 

There are, however, other employees whose compensation is not fixed in 
accordance with the Classification Act as amended by the act of July 3, 1930. 
The compensation of this latter class of employees is arbitrarily fixed by the 
Secretary of War or by authority delegated by him and in some instances is 
determined by and is in accordance with the rate of pay commonly puid by 
commercial activities in the locality in which the employment is mide. In other 
cases the compensation is at the minimum rate which will enable the Air Corps 
to obtain the services of persons with the required degree of experience and 
efficiency. This class of employees may be divided into general groups as follows: 

1. Skilled trades, such as aircraft mechanics, automobile mechanics, engine 
mechanics, instrument mechanics, blacksmith, carpenter, electrician, electro- 
plater, fabric seamstress, fabric workers, machinist, machine repairmen, mill- 
wright, packer, painter, sheet-metal worker, steam fitters and pipe fitters, 
welders, wireworkers. 

2. Inspectors and superintendents, such as aircraft inspector, aircraft-supplies 
inspector, engine inspectors, metal-parts inspector, shop superintendent. 

8. Chauffeur. 

4. Guard, fire fighter. 

5. Miscellaneous, such as material estimator, oil reclaimer, stock tracer, 
gardener, janitor, messenger. 

6. Laborer. 
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7. The general duties of inspectors and superintendents are as follows: 

Aircraft inspector.—Inspection of aircraft which have been repaired or ove 
hauled or of processed and finished aircraft parts, assemblies, subassemblies, 
accessories, and equipment. 

Aircraft supplies inspector—The performance of nonprofessional inspection 
work in connection with the receipt, purchase, installation, or issue, of non- 
engineering aircraft and aircraft engine parts, fittings, accessories, supplies, 
or equipment, such inspection being mace chiefly to insure compliance with 
plans, samples, specifications, and contract requirements. 

Engine inspector —Inspection of aircraft engines which have been repaired or 
overhauled, or of processed and finished aircraft engine parts, assemblies, 
subussemblies, accessories, and equipment. 

Aircraft metal parts inspector.—Inspection of materials, inc!uding ferrous 
and nonferrous metals, used in the fabrication and maintenance of aircraft, or 
of processed and finished aircraft and aircraft engine parts, assemblies, sub- 
assemblies, accessories, and equipment. 

Aircraft shop superintendent.—To have responsible charge of, and to super- 
vise and direct the activities of a group of mechanics, helpers, and others en- 
gaged in mechanical and other tasks covering any two or more skilled trades 
involved in the maintenance, overhaul, repair, fabrication, or salvage of aircraft 
or aircraft engines, parts, accessories, or equipment. 

8. The general duties of employees referred to in subparagraph 5, above, 
are as follows: 

Material estimaior.—To estimate the amount and particular types of material 
required to accomplish specitic jobs, projects, or work orders, and to list the 
muateriuls and parts required to complete same. 

Oil reclaimer operator.—The reclumution and testing, and occasionally, the 
storage and issuing of reclaimed oils and by the use of flash and other tests to 
deterniine the various grades of gasoline furnished for aircraft use. 

Stock tracer.—The distribution for overhaul, repair, assembly installation, 
to the proper mechanical brunches und units of un aircraft shop, disinantied, 
assembled, or repaired aircruft and aircraft engine parts, fittings, accessories, 
or equipment, 

Gardener.—The performance of general gardening and landscaping work on 
the grounds of an air depot or similar reservation; and the performance of 
reluted work. 

¥. The general duties of other employees named are indicated by their respec- 
tive desiguutions. 

There are no wage boards which specifically regulate or determine the com- 
pensation puid any employees of the field furce of the Air Corps. 

It is understood that your decisions of August 25, 1934 (14 Comp. Gen. 156) 
and September 10, 1934 (A-56659), limit the application of the decision of 
June 30, 1934 (13 Comp. Gen. 486), to employees of the Engineer Department at 
large, and that the rule therein stated is not to be extended to other employees. 
In consequence of these decisions it is concluded that, as to employees other than 
those specifically covered by the decision of June 30, 1934, an administrative 
procedure in fixing rates of compensution which takes into consideration the 
locally prevailing wage rate for similar classes in commercial industry is a 
procedure similur to that followed by wage boards, and that section 23 applies 
to such employees. 

Your decision is therefore requested as to whether the provisions of section 
23, act of March 28, 1934, apply to the employees enumerated above. 


In decision of September 12, 1934, 14 Comp. Gen. 215, 217, it was 
stated : 


Section 23 of the act of March 28, 1934, 48 Stat. 522, establishing the 40-hour 
week is applicable only to employees of the Federal Government of the classes 
therein mentioned whose hours of labor and rates of compensation previously 
had been controlled by statute and/or regulations issued pursuant to statute 
and having the force and effect of law authorizing or requiring the fixing of 
rates of compensation by wuge boards or pursuant to a procedure similar to 
that used by wage boards. 

It does not appear that there was in force prior to March 28, 1934, any law, 
Executive order, or administrative regulation requiring the fixing of the rates of 
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compensation and hours of labor of the employees of the United States Shipping 
Board Merchant Fleet Corporation under a procedure similar to that used by 
wage boards. Hence, the provisions of section 23 of the act of March 28, 1934, 
are not applicable to said employees and there is no authority of law for the 
adjustment of the wages of the employees of the corporation retroactively as 
of March 28, 1934, as proposed. * * * 


It does not appear that there was in force prior to March 28, 1934, 
any law, Executive order, or administrative regulation requiring the 
fixing of the rates of compensation and hours of labor of field 
employees of the Air Corps under a procedure similar to that used 
by wage boards. The administrative practice mentioned in your 
letter that the compensation “in some instances is determined by 
and is in accordance with the rates of pay commonly paid by com- 
mercial activities in the locality in which the employment is made” 
does not necessarily bring any of the field employees of the Air 
Corps within the 40-hour week statutory provision. Decision of 
December 31, 1934, A-59309, 14 Comp. Gen. 496. 

You are advised, therefore, that on the basis of the facts pre- 
sented, the provisions of section 23 of the act of March 28, 1934, es- 
tablishing the 40-hour week, are not applicable to any of the 
employees listed in your letter in the Air Corps of the Army. 


(A-59561) 


CLASSIFICATION—EMERGENCY POSITION—ADMINISTRATIVE 
PROMOTION 


The reclassification of an emergency position from one Executive-order grade 
to a higher Executive-order grade, accompanied by an increase in com- 
pensation from one rate to the higher rate stated in the Executive-order 
schedule for such grades, with no chunge in duties and responsibilities, 
constitutes an administrative promotion and is prohibited during the cur- 
rent fiscal year. 


Comptroller General McCarl to the Chairman, National Labor Relations 
Board, January 16, 1935: 


There has been received your letter of January 5, 1935, as follows: 


I wish to lay before you for an opinion a set of circumstances which has 
arisen in connection with the appointment of one of our regional directors. 

Dr. Towne Joseph Nylander served as assistant secretary of the Los Angeles 
Regional Labor Board from April 1, 1934, at a salary of $2,600 per annum, up 
to the date of his appointment as associate director on October 1, 1934. 

At the time of his appointment as associate director the bourd increased 
his salary to $4,000, with the understanding that if he successfully discharged 
the duties of the directorship he should, as of January Ist, receive $4,500, which 
is the minimum paid directors of the regional labor boards for full-time service. 
A short time after his appointment as associate director, his title was changed 
to regional director. 

Since Dr. Nylander was established first as associate director with a subse- 
quent change to regional director on probation, would you not construe the 
increase to $4,500 as being implicit in the change to regional director? 

Dr. Nylander has made good as regional director, and this board would like 
your interpretation in advance of its proposal to make good its promise. I 
would appreciate an early reply. 












a he oe Oe ee 


DECISIONS OF THE COMPTROLLER GENERAL 555 


The National Labor Relations Board was created by Executive 
Order No. 6763, dated June 29, 1934, under authority of the National 
Industrial Recovery Act and the joint resolution of June 19, 1934, 
48 Stat. 1183, enacted to further effectuate the policies of the Na- 
tional Industrial Recovery Act, and, therefore, is one of the “ emer- 
gency agencies ” within the meaning and intent of Executive Order 
No. 6746, dated June 21, 1934, requiring the heads of existing agencies 
and those thereafter created to 

* * * classify the positions of the employees of their respective agencies 
now in the service or hereafter appointed in accordance with the following 


Salary schedule and adjust and fix the rates of compensation therefor at 
amounts not in excess of those prescribed therein for the corresponding grades. 


Both the salary rates of $4,000 and $4,500 per annum appear in 
the Executive order schedule as the salary rates for grades 13 and 
14, respectively. It is understood that the Board classified the posi- 
tion of associate director, the title of which was later changed to 
regional director with no change in duties and responsibilities, oc- 
cupied by Dr. Nylander, in Executive order grade no. 13 with salary 
rate of $4,000 per annum. If so, and the change from associate 
director to regional director was merely one of title designation and 
not the promotion or transfer of the incumbent from one distinct 
office or position to another, the advancement of the position to grade 
14 with salary rate of $4,500 per annum, with no substantial change 
in duties and responsibilities, would be prohibited during the current 
fiscal year as an administrative promotion by the terms of section 7 
of the act of March 3, 1933, 47 Stat. 1515, as extended through the 
fiscal year 1935 by section 24 of the act of March 28, 1934, 48 Stat. 522. 

Accordingly, on the basis of the facts presented, you are advised 
that the proposed increase in compensation is not authorized during 
the current fiscal year. 


(A-57604) 
NATIONAL RECOVERY FUNDS—TERMINATION OF AVAILABILITY 


The allotment of national recovery funds for river and harbor work will not 
be available for obligation beyond the fiscal year 1935 or for expenditure 
pursuant to such obligation after June 30, 1937. 


Comptroller General McCarl to the Secretary of War, January 17, 1935: 


There has been received your letter of January 9, 1935, as follows: 


Reference is made to your decision of October 15, 1934, A-57604, as to the 
period for which funds appropriated by the Fourth Deficiency Act, fiscal year 
1933, and by the Emergency Appropriation Act, 1935, to carry into effect the 
provisions of the National Industrial Recovery Act, approved June 16, 1933, 
would remain available. The last paragraph of your decision states in part 
as follows: 

“The language used in each of the acts is clear and can be construed only 
as is the general rule in connection with fiscal year appropriations, as making 


the funds available only for payment of obligations incurred on or prior to 
June 30, 1935.” 
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Section 713, title 31, U. 8S. C., provides as follows: 

“Same; carried to surplus fund.—After the 1st day of July in each year 
the Secretary of the Treasury shall cause all unexpended balances of appropria- 
tions which shall have remained upon the books of the Treasury for two fiscal 
years to be carried to the surplus fund and covered into the Treasury: Provided, 
That this provision shall not apply to permanent specific appropriutions, appro- 
priations for rivers and harbors, lighthouses, or public buildings, or the pay 
of the Navy and Marine Corps; but the appropriations named in this proviso 
‘shall continue available until otherwise ordered by Congress. (June 20, 1874, 
c. 328) (5, 18 Stat. 110; July 26, 1886, c. 781) (2, 24 Stat. 157; Mar. 3, 1919, 
ce. 99) (6, 40 Stat. 1309.) 

The National Industrial Recovery Act, as approved June 16, 1933, title II, 
sections 202 and 203, state in part as follows: 

“See. 202. The Administrator, under the direction of the President, shall 
. prepare a comprehensive program of public works, which shall include among 
other things the following: * * * and construction of river and harbor 
improvements and flood control * * * Provided, That no river or harbor 
improvements shall be carried out unless they shall have heretofore or here- 
after been adopted by the Congress or are recommended by the Chief of 
Engineers of the United States Army. 

“Sec. 203 (a) With a view to increasing employment quickly (while 
reasonably securing any loans made by the United States) the President is 
authorized and empowered, through the Administrator or through such other 
agencies as he may designate or create, (1) to construct, finance, or aid in 
the construction or financing of any public-works project included in the 
program prepared pursuant to section 202; (2) upon such terms as the 
President shall prescribe.” 

In the view that moneys allotted by the President for the prosecution of 
river and hurbor improvements «nd flood control in accordance with und as 
provided by sections 202 and 203 of the National Industrial Recovery Act 
are appropriations for rivers and harbors within the meaning of section 713, 
title 31, U. S. C. and that funds so receivei| by the War Department and 
obligated prior to June 30, 1935, remain available for and until such obliga- 
tions are liquidated, this Department has entered into certain contracts for 
major construction work on the improvement of rivers and hurbors, the pre- 
scribed time of completion of which will entail expenditures after June 30, 
1937. Other large contracts are to be advertised in the near future. In 
order thut the requirements may be so drawn as to provide for the execution 
of the work at the most advantageous and economical rate, your early 
opinion is desired as to whether these contracts may entail payments after 
June 30, 1937. 


The appropriation for carrying out the provisions of the National 
Industrial Recovery Act is found in the act of June 16, 1933, 48 
Stat. 275, and provides: 


For the purpose of carrying into effect the provisions of the act entitled 
“An act to encourage national! industrial recovery, to foster fair competitiun, 
and to provide for the construction of certain useful public works, and for 
other purposes ”, approved June 16, 1933, and also for the purpose of carrying 
into effect the provisions of the act entitled “An act for the relief of unemploy- 
ment through the performance of useful public work, and for other purposes”, 
approved March 31, 1933, and for each and every object thereof, to be expended 
in the discretion and under the direction of the President, to be immedia ely 
available, and except as hereinafter provided to remain available until June 30, 
1935, $3.300,000,000 ; of which not to exceed $50,000,000 shall be available to the 
board of directors of the Tennessee Valley Authori:y, and to remain available 
until expended, for the purpose of carrying out the provisions of the act of 
Congress entitled “The Tennessee Valley Authority Act of 1933”, approved 
May 18, 1933, * * *%, 


While the National Recovery Act authorizes the allotment of funds 
for river and harbor work, such an allotment is not directed by the 
act but is left to the discretion of the President, and in the appropria- 
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tion there is only excepted from the fiscal year limitation the amount 
appropriated by the statute for the Tennessee Valley Authority. It 
must be concluded, therefore, that the allotment of funds for river 
and harbor work from the appropriation for carrying out the pro- 
visions of the National Industrial Recovery Act does not make such 
funds available for obligation beyond the fiscal year 1935, or for 
expenditure pursuant to such obligation after June 30, 1937. 


(A-58496) 


REAPPOINTMENTS IN THE TREASURY DEPARTMENT OF FORMER 
EMPLOYEES OF THE BUREAU OF PROHIBITION OR ALCOHOLIC 
BEVERAGE UNIT, DEPARTMENT OF JUSTICE 


Personnel of the Secret Service Division, Bureau of Narcotics, and the Special 
Intelligence Unit, Bureau of Internal Revenue, Treasury Department, en- 
gaged primarily in detecting violations of law and in aiding in the appre- 
hension, conviction, or punishment of violators, who were separated be- 
tween June 10, 1933, and December 31, 1933, from positions having similer 
duties and responsibilities under the Prohibition Bureau or the Alcoholic 
Beverage Unit, Department of Justice, are within the terms of the proviso 
to the appropriation act of June 19, 1934, 48 Stat. 1061, prohibiting the use 
of the appropriations provided for the Treasury Department for payment 
of their salaries after December 1, 1934; unless and until they qualify as 
the result of an open competitive civil service examination. 


Cengteatior General McCarl to the Secretary of the Treasury, January 18, 


There has been considered your letter of December 26, 1934, as 
follows: 


On November 12th you advised this Department that the limitation on ex- 
penditure by the Treasury for salaries of former employees of the Prohibition 
Unit of the Department of Justice, contained in the Emergency Appropriation 
Act for 1935, is confined to positions involving duties of the classes enumerated 
in the proviso or duties similar thereto. 

I transmit herewith memoranda giving the names, service records, and state- 
ments of duties of three groups of employees in the Secret Service Division, 
the Bureau of Narcotics, and the Special Intelligence Unit, respectively, who 
were employed as prohibition agents in the Department of Justice and were 
separated from that position during the period specified in the limiting proviso 
referred to above. While the present duties of these employees involve investi- 
gative work. the character of investigutions which they make is so entirely 
different and distinct from the duties of any of the positions enumerated in the 
proviso in question that this Department is of the opinion that its funds may 
be legally used to pay their salaries. However, in view of the fact that your 
Office must finally determine the legality of such payments, the matter is sub- 
mitted for your decision. 

Since payments are being withheld in these cases, pending your decisjon, it 
will be appreciated if you will advise me what may be done as soon as you can 
conveniently do so. 


The appropriation item, with the proviso in question, appears in 
the act of June 19, 1934, 48 Stat. 1061, as follows: 
Collecting the internal revenue: For an additional amount for expenses 


of assessing and collecting the internal-revenue taxes, including the same 
objects specified under this head, and under the head “ Salaries and expenses, 
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Bureau of Industrial Alcohol,” in the Treasury Department Appropriation Act, 
1935, and including so much as may be necessary for the compensation of one 
additional deputy commissioner, to be immediately available, $10,000,000; of 
which not to exceed $800,000 may be expended for personal services in the 
District of Columbia, and not to exceed $71,250 for the purchase of passenger- 
earrying automobiles to be used on Official business: Provided, That after 
December 1, 1934, no part of the appropriation made herein or heretofore made 
for the fiscal year 1935 shall be used to pay the salary of any person formerly 
émployed as investigator, special agent, senior warehouseman, deputy prohibi- 
tion administrator, agent, assistant attorney, assistant prohibition adminisy 
trator, senior investigator, deputy production administrator, storekeeper or 
gauger, or any other position in the Prohibition Bureau or Alcoholic Beverage 
Unit, Department of Justice, who was separated from the service of such 
bureau or unit between June 10, 1933, and December 31, 1933, while in any 
such position in the Treasury Department, unless and until such person shall 
be appointed thereto as a result of an open, competitive examination to be 
hereafter held by the Civil Service Commission. 


In decision of November 12, 1934, 14 Comp. Gen. 383, 384, it was 
stated, in part, as follows: 








* * * Clearly the inhibition of the proviso applies only to these appro- 


priations for the Treasury Department which otherwise would be available 
for the payment of sularies for the fiscal year 1935 of persons employed “ in 
any such position ”"—that is, in a positien under the Treasury Department cor- 
responding, as to duties, to one or more of the classes covered by the proviso, 
formerly in the Prohibition Bureau or the Alcoholic Beverage Unit of the 
Department of Justice. 































However, there is no basis for holding that the proviso applies 
only to the specific appropriation to which it is attached, or only 
to appropriations for the Bureau of Internal Revenue. The terms 
of the statute are not so limited, but include broadly, in addition 
to the appropriation thereby made, any appropriation for any branch 
of the Treasury Department made prior to June 19, 1934, for the 
fiscal year 1935, but the inhibition applies only while the former 
employee is “in any such position in the Treasury Department”, 
that is to say, while serving in the Treasury Department in a posi- 
tion “corresponding, as to duties, to one or more of the classes 
covered by the proviso, formerly in the Prohibition Bureau or the 
Alcoholic Beverage Unit of the Department of Justice.” (Quoting 
from the decision of Nov. 12, 1934, supra.) 

In comparing the duties of the position occupied in any branch of 
the Treasury Department with the duties of one or more of the classes 
covered by the proviso formerly in the Prohibition Bureau or the 
Alcoholic Beverage Unit of the Department of Justice, titles are not 
necessarily controlling, but rather the genera! characteristics of the 
duties actually performed. The duties in connection with the inves- 
tigation and detection of law violations are of the same general char- 
acter, requiring substantially the same qualifications, irrespective of 
the particular law or laws violated. Apparently the officers and em- 
ployees primarily sought to be reached by the proviso were those in 
the enforcement group, that is, those engaged primarily in detecting 
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violations of law, and in aiding in the apprehension. conviction, or 
punishment of the violators, No doubt it was due to their experience 
and qualifications as agents, special agents, investigators, etc., in the 
Department of Justice and prior thereto, that the employees whose 
cases are now presented were reappointed or reinstated in the Secret 
Service Division, the Bureau of Narcotics, and the Special Intelli- 
gence Unit, Bureau of Internal Revenue, Treasury Department. The 
fact that the law violations detected or investigated in positions under 
the Treasury Department relate to different laws than the alcoholic 
beverage laws which formed the basis of their work in the Depart- 
ment of Justice, alone, does not exempt such personnel from the inhi- 
bition of the proviso. 

The facts presented in the papers forwarded with your letter fail 
to show a sufficient differentiation between the duties now performed 
by the employees in the three groups mentioned in your present sub- 
mission and the duties of the positions in the Department of Justice 
from which they had been separated to exempt them from the inhi- 
bition of the proviso. 

Your question is answered accordingly. 


(A-58507) (A-59060) (A-59541) 
BIDS—NECESSITY FOR BID BOND 


While a bidder who fails to accompany his bid with a bid bond as required in 
the request for bids obtains thereby no absolute right to an award even 
though his bid might be low and otherwise proper, the public interest is for 
consideration in making the award. Whether the technical failure to submit 
a bid bond with the bid may be waived as in the public interest is controlled 
by the circumstances in the individual case surrounding the failure to submit 
the bid bond with the bid rather than a short time thereafter, the responsi- 
bility of the bidder, and the saving of public moneys to be made. 


Comptroller General McCarl to the Secretary of War, January 21, 1935: 


There has been received your letter of December 26, 1934, as 
follows: 


In accordance with your request of December 6, 1934, this Department trans- 
mitted to you by letter of December 19th the papers respecting the bids 
opened on November 21, 1934, for the construction of the Wills Creek Dam, 
a part of the project for the Muskingum River Valley Reservoirs, Ohio. 

The lowest bid was submitted by the Edward J, Eiff Company for $628,007.50, 
but was not accompanied by a bid bond or guaranty. The lowest bid properly 
guaranteed in accordance with the invitation for bids was submitted by Wm. 
Hisenberg and Sons, Inc., for $674,852.60. The Edward J, Eiff Company 
furnished a bid bond two days after the opening of the bids. 

Having in view your decision dated October 11, 1934, in the parallel cuse 
of the award for the construction of the Fort Peck Spillway, you were advised 
that unless your office found some reason to the contrary, this Department 
proposes to award the contract to the Kdward J. Biff Company. No other 
action appeared to be consistent with your prior decision. 

In order that you may be fully advised in the matter, your attention Is 
invited to the circumstances not set forth in the letter of transmittal. The 
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abstract of bids opened November 13, 1934, for the construction of the Tappen 
Dam, another item of the same project, shows that the Edward J. Eiff Com- 
pany submitted a bid for that work which was not accompanied by a guar- 
anty, being the only one of 28 bids not so guaranteed. As its bid for the 
Tappan Dam was not the low bid, no further action was taken in the case, 
and no guaranty was subsequently furnished by the company. 

It, therefore, appears that this compuny has deliberately pursued the pro- 
cedure of submitting unguaranteed bids. Such a procedure, if permitted and 
encouraged, wi.l lead to chaos in the letting of public works, with consequent 
loss to the United States far exceeding uny advantage that cun be secured 
from the consideration of unguaranteed bids lower than the responsive offers 
submitted in accordance with the invitation for bids. 

This Department considers that the public interest will be best served if the 
bid of the Edward J. Eiff Company for the construction of the Wills Creek 
Dam be discarded as irresponsive because unguuranteed and award made to 
Wm. Eisenberg and Sons Company for the execution of the work for the 
consideration named in the responsive bid of that company. Your considera- 
tion of the case, in the light of these developments, will be appreciated. 


Also, there has been received your letter of December 28, 1934, 
in which the subject of bid bonds is further discussed, as follows: 


The statutes, orders, rules, and regulations under which bid bonds are 
required to accompany proposals for materials, equipment, and services to be 
purchased by this Department have been considered, und the purposes to 
be accompanied by and the underlying reasons for the requirements have 
been reviewed, 

The act of April 10, 1878 (20 Stat. 36), as amended by the act of March 
8, 1883 (22 Stat. 487) (section 218, title 5, U. S. Code), invests in the Secre 
tary of War authority to prescribe rules and regulutions to be observed in 
the preparation, submission, and opening of bids for contracts and to require 
that every bid be accompanied by a written guaranty as therein set forth. 

Pursuant to this authority the Secretary of Wur has prescribed the fol- 
lowing rules and regulations: 

“At the discretion of the chief of branch concerned, bid bonds may be 
required or waived (a) in special cases, or (b) by general instructions issued 
to purchasing officers, but will be required or waived alike to all bidders 
(Army Regulations 5-220, section 2, paragraph 6). 

“(a) At the discretion of the chief of branch concerned, bid bonds may be 
required or waived (a) in special cases, or (b) by general instruct:ons issued 
to purchasing officers, but will be required or waived alike to all bidders. 

“(b) Bid bonds, signed by two responsible parties, or by a qualified surety 
company, will be required to accompany bids whenever, in the opinion of the 
officer authorized to make the contract, they are necessary to protect the 
public interest, and when so required, no bid unaccompanied by a bid bond, 
executed in manner and form as directed in the advertisement or specifications, 
will be considered” (772 O. & R., Corps of Enginers). 

These regulations were duly issued pursuant to specific statutory authority 
as above set forth. It is well settled by numerous decisions of the courts 
that a regulation by a department of Government adapted to the enforcement 
of an act of Congress, the administration of which is confided to such depart- 
ments, has the force and effect of law (Maryland Casualty Company v. U. &., 
253 U. S. 342-349; 64 Ct. of Cls. 686; 5 Comp. Gen, 177). 

The act of April 10, 1878 (20 Stat. 36) and the amendment thereto by the 
act of March 3, 1883 (22 Stat. 487) are the previous enactments which were 
codified into section 218, supra. The 1878 act was enacted pursuant to a bill 
introduced in the House of Representatives January 14, 1878, H. R. 2287, 45th 
Congress, second session. The history of the bill while under consideration 
in Congress may be found on pages 314, 1343, 1363, 2187, and 2257 of the 
Congressional Record of that session. See also Senate Report No. 218 on 
the bill. 

The legislation was initiated at the request of the Secretary of War and 
on the advice of the Attorney General. See Annual Report of the Secretary 
of War, 1877, pages 15 and 16, and Opinions Attorney General, volume 9, 
page 174. The motive of the legislation was to prevent fraudulent and so-called 
“straw bids” and to prevent collusion between bidders wherein low bidders 





~~ on 


_—~@ th bmnanman me oem me an a6 Ok oO oe 8 6 hs ee ee ee ee 


iia Ait i: al smi ate 


DECISIONS OF THE COMPTROLLER GENERAL 561 


would sell out to higher bidders, after the bids had been opened. See page 
1343, Congressional Record, supra. 

The above regulations were adopted. by the Secretary of War after long 
experience from which it was amply demonstrated to be in the best interests 
of the United States that they be required. ‘The facts and circumstances 
upon which this conclusion was based are hereinafter more fully set forth. 

In view of the difficulties encountered in the securing of bona fide and proper 
bids, it is considered highly undesirable in the best interests of the Uniied 
States to d spense with the requirement in proper cases that a bid bond or 
adeyuate guaranty shall accompany the submission of bids. 

The Government, since the act of March 3, 1925 (4 Stat. 114), has been 
committed by legislative enactment, together with the approval, request, and 
assent of the administrative branch of the Government, to the principle of 
holding b'dders to the terms of their bids for a sufficient period of time for 
consideration of acceptance or rejection. During the past 110 years the reyuire- 
ments upon bidders have become more and more exacting in this respect in 
order to eliminate collusion among bidders, straw bids, and to require guaranty 
and collateral security from bidders and showings that bidders in fact are 
responsible parties qualified for the work and/or to supply the needs of the 
Governnient. 

This Department considers that to dispense with the requirement that satis- 
factory guarunty shall accompany the bid in all cases would result in a prompt 
resumption of the intolerable conditions which the legislation and regulations 
were designed to correct and reform. It would be a very easy matter for a 
prospective bidder to determine after bids are opened, and the Government 
estimate and general level of bids are known, whether or not he would want a 
job at a certain figure. Responsible bidders of experience have no fear in sub- 
mitting their estimates as bids, and surety companies have no reluctance in 
guaranteeing such bids. Only the bidder of litte responsibility will find diffi- 
culty in securing the guaranty. Many such bidders would be willing to gamble 
on such jobs if it costs them nothing. When bids are opened, they at once 
benefit from the experience and judgment of the experienced bidders. If such 
a nonguaranteed bidder finds his bid in line with that of trained bidders, he 
backs it up since he can then readily secure bond; if he finds his bid materially 
below the level established by the experienced bidders, he simply fails to enter 
into contract. The Government must sue to recover the difference between the 
defaulters’ and the accepted bid, and, if successful in the suit, very probably 
would find no assets to realize upon. 

While it is true that in executing the standard form of bid, the bidder cove- 
nants that the United States has sixty days, or other fixed period, after the 
date bids are opened within which to accept bids, and this agreement would 
furnish the Government a cause of action if violated by the bidder, the Govern- 
ment has no guaranty therefrom against withdrawal of bid before award and 
would in every case have to resort to a law suit to protect its interests. Such 
a suit could often be defeated by a trivial or unimportant defect in the specifica- 
tions which would be seized upon by an irresponsible bidder as a defense. 

Not only will irresponsible bidders submit individual bids as a gamb-e, but, 
without the bid bond requirement, they may submit multiple straw bids, backing 
up with performance bond their highest bid which is low enough to take the 
award. Such a course was instantly suggested as a probability by a responsible 
contractor on learning of your recent ruling, with the added information that 
bidders have actually contemplated such procedure in the past in cases where 
the bid guarantee was low in amount. 

Another evil which the bid bond largely eliminates is the bid of the “ broker”, 
who has no intention of doing the work himself but is willing to submit a bid 
with the idea, if successful, of selliig the job to another contractor for actual 
performance. Surety companies will not give bid bonds to such bidders and the 
cost of the bid bund or other bid security is also a deterrent. 

I am inclosing a copy of a letter from the Associated General Contractors of 
America and a copy of a resolution of the executive committee of the Dredge 
Owners’ Protective Organization, which disclose the feeling of those organiza- 
tions on the bid bond requirement. 

Summarizing, the aboliiion of requirement that bid security accompany bids 
will result in the following practices inimical to the interests of the United 
States: 
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(1) Submission of straw bids by bidders of little responsibility who have ne 
intention of qualifying unless, after the opening of bids, they find their bid is 
in line with the other bidders and a profit is felt assured. 

(2) Submission of multiple bids by dishonest bidders under different names 
of fictitious organizations, with a view of qualifying under the highest of these 
bids which is low enough to secure the award. 

(3) Submission of bids by individuals who are really “ brokers” and do not 
intend to perform the work but to sell the job to another contractor. 

(4) Unfairness to responsible bidders because of business lost by them 
through the foregoing practices. 

(5) Unfairness to responsible bidders because their experience and training 
are taken advantage of in establishing, together with the Government estimate, 
the general level of prices at which the work may be performed, only to lose 
the award through unfair practices above enumerated. 

(6) Eventual loss to the United States of that invaluable information de- 
rivable from dependable bids from responsible contractors, since all bidders 
would cease submitting guaranties and the bids of even responsible bidders 
would lose the element of stability in favor of the element of gambling for 
award. 

This office has not recommended and does not suggest that the re- 
quiring of bid bonds in proper cases be discontinued. The question 
raised by this office in the matter is as to whether when there is 
failure on the part of a responsible bidder to comply strictly with 
the requirement for submission of bid bond with the bid, rather than 
« few hours or days later, the Government must in all cases—not- 
withstanding its own interests and the circumstances connected with 
such failure—give no consideration to such bid. As was stated in 
substance, in my letter to you of December 27, 1934, a bidder who 
fails to accompany his bid with bid bond as required obtains thereby 
no absolute right—even though his bid may be low and otherwise 
proper. The only matter requiring consideration is the public inter- 
est and whether, in view thereof, the technical failure to submit 
bid bond with the bid may be waived and, in such consideration, the 
difference in the amount of the bids—the circumstances surround- 
ing the failure to submit the bid bond with the bid rather than a 
short time thereafter—and the uses of the public moneys, become 
controlling. 

The submission of a Government need for bids is not, of course, 
a lottery in which the Government has no choice but to award to a 
bidder, regardless of price or other matters involving a public in- 
terest. merely because that in all things, material and immaterial, 
his happens to be the only bid fully meeting all advertised require- 
‘nents. No bidder acquires an absolute right to an award of public 
business. The public interest is first for consideration and even 
information gained from a proffer submitted so late as not to be 
entitled to consideration as a bid, may require rejection of all bids, 
in the public interest, and readvertising. 

The office of a bid bond is primarily to give the Government as- 
surance that the bidder, if awarded the business bid upon, will 
contract, give performance bond, and perform or will make good any 
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loss sustained by the Government through his failure to so contract 
and perform. If the bidder is responsible, financially, the bid bond 
is of little or no actual value to the Government in such connection as 
any loss sustained through failure of the bidder to contract and 
perform would be recoverable from the bidder. 

Difficulties such as you suggest as possible are, of course, to be 
avoided or overcome, and while, as you point out, the requiring of 
bid bonds may operate beneficially in such direction the primary 
purpose of such bonds is as stated and when employed for other 
purposes would be objectionable if resulting in an unnecessary deple- 
tion of the appropriation. Other means seem available to obviate 
some of such possible difficulties but in any event reliance in such 
connection upon bid bonds may not properly extend to drains upon 
the appropriation. In fact, the procedure in such matters apparently 
cannot be so grooved as to become routine and while possibly no 
rule can be stated that will fit the facts in all cases, varying as they 
do, the public interest must in all instances have first consideration. 

In the instant matter the request for bids contained the usual 
stipulations reserving the right to reject any and all bids and 
to waive informalities in the public interest, and the facts were, 
as understood from your reports, that as between two responsible 
bidders the difference in price approximated $46,000—the higher 
bidder having submitted a bid bond with its bid in compliance with 
the request for bids, while the low bidder submitted bid bond 2 
days after bids were opened. In such circumstances two courses 
seemed open—rejection of all bids and readvertising, or acceptance 
of the low bid with disregard of the tardy filing of bid bond. There 
appearing no suggestion that the low bidder is not fully responsible 
(it appearing, on the contrary, that you make no objection in that 
regard)—and nothing to justify an unnecessary expenditure of 
approximately $46,000 of public money—and that the time of filing 
bid bond, in such circumstances, was not so vital a matter that it 
might not properly and safely be disregarded under the right re- 
served in the request for bids, this office concluded that acceptance 
ofthe low bid was justified and proper in the uses of the appro- 
priation proposed to be charged,and soheld. Nothing has been found 
in the facts and arguments since submitted which seems to warrant 
any modification of the conclusion heretofore reached and to the 
effect that appropriated moneys may not be charged in this case, 
if award be made on the bidding as had, with any amount in excess 
of the low bid submitted by the Edward J. Eiff Co. for performance 
of the work in question. 

You are advised accordingly. 


7556°—35-——-37 
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(A-59447) 


TRAVELING EXPENSES—TRANSFER OF HOUSEHOLD EFFECTS— 
EMPLOYEES AFFECTED BY REORGANIZATION 


Employees separated from a disbursing office abolished by Executive Order 
No. 6166, dated June 10, 1933, and reappointed in the Division of Dis- 
bursement, Treasury Department, the successor agency, under authority 
of section 19 of the Executive order, not for duty at the place where they 
had been stationed when separated from the abolished agency, are not 
entitled to reimbursement of traveling expenses and transfer of house- 
hold effects, but must place themselves at their first duty station under 
the successor agency at their own expense. 


Comatetter General McCarl to the Secretary of the Treasury, January 22, 
35: 


There has been received your letter of December 19, 1934, as 
follows: 


Pursuant to the provisions of Executive Order No. 6166 of June 10, 1933, 
as amended, regional offices of the Division of Disbursement, Treasury Depart- 
ment, have been established in Boston, Massachusetts; New York, New York; 
and Philadelphia, Pennsylvania; and during the next few months it is prob- 
able that regional offices will be established in other Federal Reserve cities. 
It is the purpose of the Division of Disbursement to consolidate the functions 
of disbursement so far as possible in these regional offices which will involve the 
transfer of disbursing functions from other locations. 

Section 19 of the Executive order of June 10, 1933, provides in part that— 

“All personnel employed in connection with the work of an abolished agency 
or function disposed of shall be separated from the service of the United States, 
except that the head of any successor agency, subject to my approval, may, 
within a period of 4 months after transfer or consolidation, reappoint any 
of such personnel required for the work of the successor agency without 
reexamination or loss of civil-service status.” 

Orders of the Secretary of the Treasury approved by the President issued 
from time to time transferring certain functions of disbursement to the 
Division of Disbursement have provided that “all personnel employed on the 
date of transfer in connection with those functions transferred pursuant 
hereto are hereby reappointed at their same salaries as employees of the 
Division of Disbursement for a temporary period of not exceeding four months 
from and including the date of such transfer.” 

Up to the present time the employees so reappointed have been given 
permanent appointments on or before the expiration of their temporary 
appointments. 

Section 2 of the Act entitled “An Act making appropriations for the Treas- 
ury and Post Office Departments for the fiscal year ending June 30, 1935, and 
for other purposes” approved March 15, 1934, provides— 

“Appropriations for the fiscal year 1935 available for expenses of travel 
of civilian officers and employees of the executive departments and establish- 
ments shall be available also for expenses of travel performed by them on 
transfer from one official station to another when authorized by the head of 
the department or establishment concerned in the order directing such trans- 
fer: Provided, That such expenses shall not be allowed for any transfer 
effected for the convenience of any officer or employee.” 

The appropriation for “administration, medical, hospital, and domiciliary 
services” under the Veterans’ Administration contained in the Independent 
Offices Appropriation Act, 1935, includes a provision that this appropriation 
shall be available * * * for expenses incurred in packing, crating, drayage, 
and transportation of household effects and other property, not exceeding 
in any One case five thousand pounds, of employees when transferred from one 
official station to another for permanent duty and when specifically authorized 
by the Administrator. 





DECISIONS OF THE COMPTROLLER GENERAL 565 


The portion of this appropriation which was made to cover the expenses 
of performing the functions of disbursement in the Veterans’ Administration 
is available for transfer to the Division of Disbursement under the provisions 
of section 20 of Executive Order No. 6166. 

In connection with the foregoing your decision on the following questions 
is requested : 

When functions of disbursement are transferred from one city to another 
and consolidated in the Division of Disbursement in Washington or in a 
regional office of the Division of Disbursement— 

(a) May the expenses of travel performed by the persons employed on the 
date of transfer in connection with the work of the functions transferred 
be paid under the provisions of section 2 of the act of March 15, 1984, supra, 
if such employees are reappointed either temporarily or permanently as 
employees of the Division of Disbursement? 

(b) May the expenses incurred in packing, crating, drayage, and transporta- 
tion of household effects and other property, not exceeding in any one case five 
thousand pounds, of such employees be paid from the funds transferred to the 
Division of Disbursement from the Veterans’ Administration, when specifically 
authorized by the Secretary of the Treasury, or direct from the appropri- 
ation of the Veterans’ Administration when specifically authorized by the 
administrator. 


The Division of Disbursement was established in the Treasury 
Department by Executive Order No. 6166, of June 10, 1933, issued 
pursuant to title IV of part II of the act of June 30, 1932, as amended 
by section 16 of the act of March 3, 1933, 47 Stat. 1517, and title III 
of the act of March 20, 1933, 48 Stat. 16, which order became opera- 
tive 60 days after its date, to wit: August 10, 1933, except where the 
effective date was or may be deferred by the President as provided in 
section 22, of said Executive order. Section 4 provided as follows: 


Section 4—Disbursement 


The function of disbursement of moneys of the United States exercised by any 
agency is transferred to the Treasury Department and, together with the office 
of disbursing clerk of that Department, is consolidated in a Division of Dis- 
bursement, at the head of whiclh shall be a chief disbursing officer. 

The Division of Disbursement of the Treasury Department is authorized to 
establish local offices, or to delegate the exercise of its functions locally to 
officers or employees of other agencies, according as the interests of efliciency 
and economy may require. 


Section 19 (general provisions) of said order provided, among 
other things, as follows: 


All personnel employed in connection with the work of an abolished agency 
or function disposed of shall be separated from the service of the United States, 
except that the head of any successor agency, subject to my approval, may, 
within a period of four months after transfer or consolidation, reappoint any 
of such personnel required for the work of the successor agency without reex- 
amination or loss of civil-service status. 


And section 20 (appropriations) of said order provided as follows: 


Such portions of the unexpended balances of appropriations for any abolished 
agency or function disposed of shall be transferred to the successor agency as 
the Director of the Budget shall deem necessary. 

It is understood that each agency the disbursing function of which 
has been transferred to the Division of Disbursement, Treasury De- 
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partment, has been required, in conformity with section 20 of the 
Executive order, supra, to transfer to the Treasury Department such 
portion of the unexpended balance of the appropriation made for 
support of the function transferred as determined necessary by the 
Director of the Bureau of the Budget, and that, in conformity with 
section 404 of the said act of June 30, 1932, as amended by section 
16 of the act of March 3, 1933, 47 Stat. 1518, the amounts so trans- 
ferred have been consolidated into one Treasury Department fund 
for use in performing the disbursing functions so transferred, in- 
cluding the duties of the former disbursing clerk of the Treasury 
Department. 

Both questions submitted are predicated upon— 

‘When functions of disbursement are transferred from one city to another 


and consolidated in the Division of Disbursement in Washington or in a 
regional office of the Division of Disbursement— 


and your first question is— 


(a) May the expenses of travel performed by the persons employed on the 
date of transfer in connection with the work of the functions transferred be 
paid under the provisions of section 2 of the act of March 15, 1934, supra, if 
such employees are reappointed either temporarily or permanently as em- 
ployees of the Division of Disbursement. 


The provision in section 2 of the act of March 15, 1934, permitting 


payment of expenses of travel performed by civilian officers and 
employees on transfer from one official station to another when au- 
thorized by the head of department or establishment concerned in 
the order directing such transfer, does not and was not intended, 
of course, to disturb the long established rule requiring those em- 
ployed to place themselves at their first duty station at their own 
expense, and it necessarily follows that persons reemployed by the 
Treasury Department as “successor agency” under authority of 
section 19 of the Executive order. supra, not for duty at the place 
where they had been stationed when separated from service but at 
some other place—Washington or regional office—must place them- 
selves at their first bona fide duty station at their own expense. 

Inasmuch as your second question (b) appears to relate to re- 
employed former employees as considered under question (a) and 
the cited provision of the appropriation from which transfer was 
made to the Treasury Department by the Veterans’ Administration 
likewise relates to employees tranferred from one official station to 
another, what has been stated in connection with question (a) seems 
sufficiently to cover question (b) as to require no analysis of other 
matters involved therein. 

Both of your questions must be answered in the negative. 
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(A-59514) 
CONTRACTS—PAYMENT OF BALANCE INTO COURT 


Where a contractor defaults and the Government completes the contract at a 
total cost less than the contract price and suit is pending under the act of 
August 13, 1894, 28 Stat. 278, against the contract surety on behalf of 
persons who furnished labor and/or material, payment into court by dis- 
bursing officers of the balance believed due from the Government for 
distribution to the claimants, if and when judgment is rendered in their 
favor, is not authorized. 


Comptroller General McCarl to the Secretary of the Navy, January 23, 1935: 


There has been received your letter dated December 31, 1934, as 
follows: 


During performance of contract no. NOy-1406, for installation of sewer and 
storm draining systems at the Naval Air Station, Pensacola, Florida, the con- 
tractors, Jacobson and Mortenson, absconded and their whereabouts have 
since been unknown to the Navy Department. Their right to proceed with the 
work was terminated August 31, 1932, and the surety on the performance bond 
elected not to complete the work. The Government completed the work covered 
by contract no. NOy-1406 during May 1933 by station labor. 

The original consideration named in contract no. NOy-1406 was $25,593.38 
and date of completion was October 16 [18], 1932. Minor changes made prior 
to the date the contractor absconded, during August 1932 increased the consid- 
eration to $25,690.18, and extended the date of completion to October 25, 1932. 

Progress payments made to the contractor amounted to $15,765.29, and the 
cost of completion of the work by the Government amounted to $7,680.30, 
making a total expenditure by the Government of $21,445.59. 

The total expenditures by the Government for the performance of the work 
contemplated by contract no. NOy-1406 amounted to $4,244.59 less than the 
consideration specified. A suit, under the provisions of the act of August 13, 
1894 (28 Stat. 278), as amended by the act of February 24, 1905 (33 Strat. 
811), has been instituted against the surety on the bond given for the faithful 
performance of contract no. NOy-1406 in the United States Court for the 
Southern District of Florida, at Jacksonville, Florida, on behalf of the persons 
who furnished labor and/or material used in performance of the work contem- 
plated by said contract. 

The value of the materials delivered and work done by the contractors at the 
time of their default was estimated by the board of appraisal appointed under 
the terms of the contract at $28,038.15. 

As the United States received the benefit of the labor and materials fur- 
nished by subcontractors, it would appear that said persons are entitled to 
the d'fference between the consideration for performance of said contract and 
the amount of expenditures made by the Government, viz, the sum of $4,244.59, 
and it is proposed to pay this sum to the above-mentioned court for distribution 
among the claimants if and when judgment is rendered in their favor. 

It is requested that the Navy Department be informed whether the payment 
proposed will be approved by your Office. 


The pertinent provisions of the involved contract are as follows: 


ARTICLE 9. Delays—Damages.—If the contractor refuses or fails to prosecute 
the work, or any separable part thereof, with such diligence as will insure its 
completion within the time specified in article 1, or any extension thereof or 
fails to complete said work within such time, the Government may, by written 
notice to the contractor, terminate his right to proceed with the work or such 
part of the work as to which there has been delay. In such event, the Govern- 
ment may take over the work and prosecute the same to completion by contract 
or otherwise, and the contractor and his sureties shall be liable to the Govern- 
ment for any excess cost occasioned the Government thereby. If the contractor's 
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right to proceed is so terminated, the Government may take possession of and 
utilize in completing the work such materials, appliances, and plant as may be 
on the site of the work and necesary therefor. If the Government does not ter- 
minate the right of the contractor to proceed, the contractor shall continue the 
work, in which event the actual damages for the delay will be impossible to 
determine and in lieu thereof the contractor shall pay to the Government as 
fixed, agreed, and liquidated damages for each calendar day of delay until the 
work is completed or accepted the amount as set forth in the specifica- 
tions or accompanying papers and the contractor and his sureties shall be 
liable for the amount thereof: Provided, That the right of the contractor to 
proceed shall not be terminated or the contractor charged with liquidated 
damages because of any delays in the completion of the work due to unfore- 
seeavle causes beyond the control and withcut the fault or negligence of the con- 
tractor, including, but not restricted to, acts of God, or of the public enemy, 
acts of the Government, fires, floods, epidemics, quarantine restrictions, strikes, 
freight embargoes, and unusually severe weather or delays of subcontractors 
due to such causes: Provided further, That the contractor shall within ten 
days from the beginning of any such delay notify the contracting officer in 
writing of the causes of delay, who shall ascertain the facts and the extent of 
the delay, and his findings of facts thereon shall be final and conclusive on the 
parties hereto, subject only to appeal, within thirty days, by the contractor 
to the head of the department concerned, whose decision on such appeal as to 
the facts of delay shall be final and conclusive on the parties hereto. 

ARTICLE 15. Disputes.—Except as otherwise specifically provided in this con- 
tract, all disputes concerning questions of fact arising under this contract shall 
be decided by the contracting officer or his duly authorized representative, 
subject to written appeal by the contractor within thirty days to the head 
of the department concerned, whose decision shall be final and conclusive upon 
the parties thereto as to such questions of fact. In the meantime the con- 
tractor shall diligently proceed with the work as directed. 

ARTICLE 16. Payments to contractors—(a) Unless otherwise provided in the 
specifications, partial payments will be made as the work progresses at the 
end of each calendar month, or as soon thereafter as practicable, on estimates 
made and approved by the contracting officer. In preparing estimates the 
material delivered on the site and preparatory work done may be taken into 
consideration. 

(b) In making such partial payments there shall be retained 10 percent on 
the estimated amount until final completion and acceptance of all work covered 
by the contract: Provided, however, That the contracting officer, at any time 
after 50 percent of the work has been completed, if he finds that satisfactory 
progress is being made, may make any of the remaining partial payments in 
full: And provided further, That on completion and acceptance of each sepa- 
rate building, vessel, public work, or other division of the contract, on which 
the price is stated separately in the contract, payment may be made in full, 
including retained percentages thereon, less authorized deductions, 

(c) All material and work covered by partial payments made shall thereupon 
become the sole property of the Government, but this provision shall not be 
construed as relieving the contractor from the sole responsibility for the care 
and protection of materials and work upon which payments have been made 
or the restoration of any damaged work, or as a waiver of the right of the 
Government to require the fulfillment of all of the terms of the contract. 

(d) Upon completion and acceptance of all work required hereunder, the 
amount due the contractor under this contract will be paid upon the presenta- 
tion of a properly executed and duly certified voucher therefor, after the con- 
tractor shall have furnished the Government with a release, if required, of 
all claims against the Government arising under and by virtue of this contract, 
other than such claims, if any, as may be specifically excepted by the contractor 
from the operation of the release in stated amounts to be set forth therein. 


Paragraph 29 of the general provisions forming part of the speci- 
fications for contracts for public works provides: 


Procedure after termination of right of contractor to proceed.—-When the 
right of the contractor to proceed is terminated as provided in article 9 of 
the contract a board of officers or other representatives of the Government 
shall be appointed, which shall estimate the value of all materials delivered 
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and work done, including a fair profit, and submit its estimate to the Chief 
of the Bureau of Yards and Docks, who shall determine the value. The Gov- 
ernment may proceed to complete the work according to the contract, with 
such changes as may subsequently be found necessary or desirable, in such 
manner and by such means as it may deem advisable, and may, if the interests 
of the Government demand it, use or employ any material, tools, machinery, 
appliances, and accessories belonging to or furnished by the contractor for 
use in connection with the work covered by the contract. Said board shall 
also inventory and estimate the value of said material, tools, machinery, appli- 
ances, and accessories, and said inventory and estimate shall, if approved by 
the Chief of the Bureau of Yards and Docks, be conclusive in any accounting 
between the parties to the contract, subject to the right of appeal provided 
for in article 15 of the contract: Provided, That the Government shall not be 
liable for depreciation by ordinary wear and tear, or injury or destruction 
by superior force, or for such materials or articles as are consumed in use. 
Upon the completion of the work the cost of completing it shall be ascertained 
and determined and when approved by the Chief of the Bureau of Yards and 
Docks shall be conclusive upon all parties, subject to the right of appeal pro- 
vided for in article 15 of the contract. Should the total of the payments made 
to the contractor plus the cost of completing the work exceed the contract 
price, modified by the cost of any changes made before or after the termina- 
tion of the right of the contractor to proceed, the difference shall be charged 
to the contractor, who promises to pay it upon demand. Should the total cost 
of the work be less than the contract price, the contractor shall be credited 
with the difference between the contract price, as modified by changes, and 
the total cost of the work, provided the amount so credited shall not exceed 
the value of the materials delivered and work done by the contractor, less 
previous payments to him. 


To guarantee the performance of the said contract in accordance 
with the conditions thereof, the contractor, Jacobson & Mortenson, 
as principal, and the National Surety Co., of New York City, N. Y., 
as surety, executed a performance bond in the sum of $12,797, dated 
March 22, 1932, payable to the United States of America. 

The record here available does not disclose that either the con- 
tractor or the surety has made any claim to the balance due from 
the United States. However, it is reported that a suit under the 
provisions of the act of August 13, 1894, 28 Stat. 278, as amended 
by the act of February 24, 1905, 33 Stat. 811, has been instituted 
in the District Court of the United States for the Southern District of 
Florida against the surety on the involved bond on behalf of persons 
who supplied the contractor with labor and/or materials in the 
prosecution of the involved work. You propose to pay the said 
balance, $4,244.59, into court for distribution among the claimants 
if and when judgment is rendered in their favor. 

The performance bond provided : 

Now, therefore, if the principal shall well and truly perform and fulfill all 
the undertakings, covenants, terms, conditions, and agreements of said contract 
during the original term of said contract and any extensions thereof that may 
be granted by the Government, with or without notice to the surety, and during 
the life of any guaranty required under the contract, and shall also well and 
truly perform and fulfill all the undertakings, covenants, terms, conditions, and 
agreements of any and all duly authorized modifications of said contract that 
may hereafter be made, notice of which modifications to the surety being hereby 
waived, and if said contract is for the construction or repair of a public 


building or a public work within the meaning of the act of August 13, 1894, as 
amended by act of February 25, 1905, shall promptly make payment to all 
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persons supplying the principal with labor and materials in the prosecution of 
the work provided for in said contract, and any such authorized extension or 
modification thereof, then this obligation to be void; otherwise to remain in 
full force and virtue. 
It thus appears that the surety may be held liable to pay the 
claims of persons supplying the contractor with labor or materials, 
within the limit of the penalty of the bond. It is a well-settled 
principle of law that where a surety upon a contractor’s bond has 
paid claims it was obligated to pay, if its principal did not, it is 
entitled by right of subrogation to be reimbursed for such payments 
from and not to exceed the amount of any funds in the hands of 
the Government otherwise due the contractor for work performed 
under the involved contract. See 8 Comp. Gen. 318, 323, and 
authorities there cited; see, also, Farmers Bank v. Hayes, 58 Fed. 
(2d) 34, 37, and authorities there cited. However, in the instant 
case it does not appear that the surety has made any such payments 
or that it is contemplated that the surety will make such payments 
prior to the proposed payment into court by the United States. 
Neither does it appear that any order of court has been entered, or 
is contemplated, directing payment of the involved balance into 
court. Moreover, it has been held that district courts may not enter 
orders directing the payment by disbursing officers of public money 
to the clerk of court for distribution. See Howden v. Shipbuilding 
Corporation, 17 Fed. (2d) 530, 532, citing Covington Bridge Com- 
pany v. Hager, 203 U. S. 109; see, also, Barber v. Hetfield, 4 Fed. 
(2d) 245. Payments under such circumstances might not afford 
acquittance to the United States. See United States v. Borcherling, 
185 U. S. 223. 

A somewhat similar situation was discussed in decision dated 
February 10, 1934, A-53234, to the Secretary of War. In that case, 
however, the court had directed a United States district engineer to 
deposit the amount due the contractor with the clerk of the court. 
While disapproving such procedure as a precedent, because not 
authorized by law, it was concluded that in view of the facts there 
present, including that the surety’s liability was far in excess of the 
small amount due contractor from the Government and requested to 
be deposited with the court, checks might be issued in favor of the 
contractor with delivery of the checks to the clerk of the court. In 
the instant case, it is suggested that proper procedure requires that 
the United States refrain from further involvement in the pending 
litigation and that the claims of the surety and the contractor to 
the said balance, reported by you to be $4,244.59, be submitted for 
the consideration of this office if and when presented. 

Specifically, you are advised that on the facts as before me the 
proposed payment into court may not be approved by this office. 
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(A-59554) 


MILEAGE—ARMY OFFICER, AIR CORPS 


An officer of the Air Corps of the Army is not entitled to mileage for the re- 
turn trip by rail from a place to which he was authorized to travel by 
air pursuant to an original order stating “No expense to the Govern- 
ment will be incurred by reason of this authority’, a subsequent order 
purporting to authorize the mileage for the return trip being without 
force and effect. 


Comptroller General McCarl to Major E. C. Morton, United States Army, 
January 23, 1935: 


There has been received your letter of December 28, 1934, re- 
questing decision whether you are authorized to make payment on 
a voucher transmitted therewith stated in favor of Benjamin D. 
Foulois, Major General, Chief of Air Corps, in the sum of $50.80 for 
mileage by reason of travel from Wright Field, Ohio, to Washing- 
ton, D. C., commenced November 13, 1934, and completed November 
14, 1934. 


Attached to the voucher is an order dated November 9, 1934, as 
follows: 


NovVEMBER 9, 1934. 
Subject: Detached Service. 
To: Major General Benjamin D. Foulois, Chief of the Air Corps, Wash- 

ington, D. C, 

1. The Secretary of War authorizes you to proceed, by air, from Wash- 
ington, D. C., to Wright Field, Dayton, Ohio, on or about November 10, 1934, 
on detached service for the purpose of conference in connection with aviation 
matters, and upon completion to return, by air, on or about November 12, 
1934, to your proper station, Washington, D. C. 

2. No expense to the Government will be incurred by reason of this au- 
thority. 

JAMES McKINLEY, 
Major General, 
The Adjutant General. 


There is also attached to the voucher a telegram of November 13, 


1934, directed to Major General Foulois at Wright Field, Dayton, 
Ohio, as follows: 


NOVEMBER 13, 1934. 
Mason GENERAL BENJAMIN D. FOovuLols, 
Chief of the Air Corps, 
Wright Field, Dayton, Ohio, 

In connection with travel to Wright Field, Dayton, Ohio, Secretary War 
directs that you proceed by air or rail from Wright Field, Dayton, Ohio, to 
Washington, D. C., arriving thereat not later than nine thirty a. m. November 
fourteen, nineteen thirty-four for purpose of returning to your proper station. 
Stop. Travel directed is necessary in military service and travel by rail 
chargeable to FD fourteen naught two P one seventy-seven dash naught six 
twenty A naught eighty-five dash five. 

McKINLEY. 


The doubt in the matter is due to the fact that the original order 
of November 9, 1934, placing Major General Foulois on detached 
service for the purpose of conference in connection with aviation 
matters and authorizing him to proceed from Washington to Wright 
Field, Dayton, Ohio, specifically provided that “no expense to the 
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Government will be incurred by reason of this authority ”, while the 
order of November 13, 1934, addressed to Major General Foulois 
while still at Wright Field and for the single purpose, as stated, 
of returning him to his proper station, authorized him to return to 
his proper station (Washington) either by air or railroad and, not- 
withstanding the condition on which issuance of the original order 
was predicated, that the trip would be without expense to the Gov- 
ernment, provided, in effect, that if the return should be by railroad 
the cost (mileage) would be transferred to the United States. 

The authority—the permission—of the original order was to go 
and return by air without expense to the Government. A change 
in the method of transportation—from air to rail, or vice versa— 
furnishes no basis for shifting the burden of the expense involved 
in the travel; such expense having been a question shown by the 
order as initially considered and administratively determined not 
to be at the expense of the Government, and the order so conditioned. 
The conclusion is required that such travel as the orders originally 
may have permitted was required to be without expense to the Gov- 
ernment, and upon the facts now appearing you are advised that 
payment of the voucher which will be retained in the files of this 
office may not be made to Major General Foulois as mileage from 
Dayton, Ohio, to Washington, D. C., that is, in substance as reim- 


bursement to him of expenses incurred by him in returning from a 
point to which he was authorized to visit only at his own expense. 
You are advised accordingly. 


(A-59025) 
DISBURSING OFFICERS—REVISION OF CLAIMS SETTLEMENTS 


Disbursing officers of the Government are not authorized to pay vouchers where 
the effect thereof is to revise a settlement made by the General Accounting 
Office, there being no authority in any officer of the department, bureau, or 
establishment concerned to revise a settlement of the General Accounting 
Office made pursuant to the Budget and Accounting Act, 1921, 42 Stat. 23. 
Where, upon a proper factual showing, a settlement needs revision, such 
revision is for action by the General Accounting Office only. 


Decision by Comptroller General McCarl, January 24, 1935: 

In connection with the audit of the accounts of W. R. Fuchs, 
former disbursing clerk, Department of Agriculture, attention has 
been directed to voucher no, 222144 paid April 25, 1934, the purpose 
thereof being to effect an adjustment between appropriations by 
charging “(33204) Salaries and expenses, Forest Service, emergency 
construction, act 7/21/32, 1933”, with the sum of $549.67 and by 
crediting a like sum to “(33203) Salaries and expenses, Forest Serv- 
ice, 1933,” 
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The voucher bears the notation: “ General Accounting Office cer- 
tificate no. 0320085 in favor of Bay de Noquet Co., paid January 29, 
1934, from 33203 should have been paid from 33204.” The records 
disclose that the certificate referred to was issued pursuant to a set- 
tlement of the General Accounting Office under claim no. 0434470, 
wherein the claim of Bay de Noquet Co. was allowed in the sum of 
$549.67 “ for timber cut from road right-of-way for the Round Lake 
road under agreement granting right-of-way over property of Bay 
de Noquet Co.” Said claim settlement directed that the amount 
allowed be charged to the appropriation, “(33203) Salaries and 
expenses, Forest Service, 1933 ”, and the certificate of settlement no. 
320085 was issued and paid accordingly—payment thereof having 
been made on January 29, 1934, by W. R. Fuchs, former disbursing 
clerk, Department of Agriculture. 

The voucher transaction described herein has the effect of revising 
a settlement of the General Accounting Office. It is axiomatic in 
governmental accounting that settlements made by the General Ac- 
counting Office pursuant to the Budget and Accounting Act, 1921, 
42 Stat. 23, may not be lawfully revised by any officer of the admin- 
istrative department, bureau, or establishment concerned. If, for 
any reason, it is believed a settlement of the General Accounting 
Office requires a revision, a proper showing of facts giving an ade- 
quate basis for such revision should be submitted to this office for 
consideration and action. There is no authority, however, in dis- 
bursing officers of the Government to pay vouchers where the effect 
thereof is to revise a settlement made by the General Accounting 
Office. 

So far as the instant case is concerned, it now appearing that the 
appropriation charged on the disbursing officer’s voucher is the one 
properly for charging instead of the one shown on the certificate of 
settlement in question, an appropriate notation will be made on the 
office record showing the adjustment of appropriations as made by 
the voucher and, accordingly, no further objection will be raised in 
reference to the particular case. 


(A-59296) 
TERMINATION OF QUARTERS—NAVY OFFICERS 


Section 6 of the act of June 10, 1922, 42 Stat. 628, as amended by the act of 
May 31, 1924, 43 Stat. 250, providing that no rental allowance shall accrue 
to an officer while assigned quarters at his permanent station, contem- 
plates a legal assignment according to regulations and such assignment 
may be terminated only as prescribed by regulations. 

Where, under article 1819 (4) (e), Navy Regulations, providing that assignment 
of quarters may be terminated “ upon the recommendation of the command- 
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ing officer and with the approval of the Navy Department”, a command- 
ing officer, without approval of the department, directed an officer to vacate 
assigned quarters to permit the quarters to be renovated prior to the arrival 
of the officer’s relief, the orders to so vacate were not effective to consti- 
tute a legal termination of the assignment prior to date the officer’s relief 
reported. 


Comptroller General McCarl to the Secretary of the Navy, January 24, 1935: 

There has been received your request for review of audit action 
disallowing in the disbursing account of Lt. L. A. Williams, (SC), 
United States Navy, Naval Station, Samoa, January 1934, credit for 
$13.60 paid Lt. Comdr. G. P. Seifert, (SC), United States Navy, 
as rental allowance for the period January 16 to 19, 1934. 

It appears that orders had been issued detaching Lieutenant Com- 
mander Seifert from duty at the Naval Station, Tutuila, when on 
December 28, 1933, the commandant of the station issued orders as 
follows: 

From: The Commandant. 
To: Lieutenant Commander George P. Seifert (SC), U. S. N. 
Subject: Public quarters—vacating of. 

1. Public quarters no. 26 at this station will no longer be availabie for your 
occupancy after 15th January 1934. 

2. Your occupancy is terminated to permit the quarters to be renovated 
prior to the arrival of your relief Lieutenant Commander Leonard A. Klauer 
(SC), U. S. Navy, on 20 January 1934. 

3 There are no other public quarters at this station available for your 
occupancy. 

Pursuant to this order, Lieutenant Commander Seifert vacated 
the quarters assigned him on January 15, 1934, and was paid rental 
allowance beginning January 16, 1934. Lt. Comdr. Leonard A. 
Klauer, the officer who relieved Lieutenant Commander Seifert, was 
assigned the same quarters January 20, 1934. 

Section 6 of the act of June 10, 1922, 42 Stat. 628, as amended by 
the act of May 31, 1924, 43 Stat. 250, provides that except as other- 
wise provided in the fourth paragraph of the section each commis- 
sioned officer below the grade of brigadier general, or its equivalent, 
shall, at all times, be entitled to the money allowance for rental 
of quarters. That act further provides that: 

No rental allowance shall accrue to an officer, having no dependents, while 
he is on field or sea duty, nor while an officer with or without dependents is 
assigned as quarters at his permanent station the number of rooms provided 
by law for an officer of his rank or a less number of rooms in any particular 
case wherein, in the judgment of competent superior authority of the service 


concerned, a less number of rooms would be adequate for the occupancy of the 
officer and his dependents. 


Article 1819 (4), United States Navy Regulations, provides, for 
the termination of assignment of quarters: 


(e) When, upon the recommendation of the commanding officer and with 
the approval of the Navy Department. 


Under date of September 3, 1933, the Secretary of the Navy ap- 
proved the recommendation of the commandant of the Naval Sta- 
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tion, Tutuila, as to terminating assignments of quarters at that sta- 
tion as follows: 

From: The Secretary of the Navy (Navy Yard Division). 

To: The Commandant, Naval Station, Tutuila, Samoa. 

Subject: Assignment of quarters to officers. 

Reference: (a) Comdt. 1st. N4-1/00/NS9, GSL/MMD of 12 Aug. 1931. 

1, The Commandant’s recommendation that authority be granted to termin- 
ate the assignment of quarters to an officer being relieved from the Naval 
Station, Tutuila, Samoa, after the arrival of his relief and prior to his de- 
tachment is approved for the reasons set forth in reference (a). 

The authority so granted does not apply to this case since Lieu- 
tenant Commander Seifert’s relief appears not to have reported until 
January 20, 1934. It seems no effort was made by the commandant 
to obtain the department’s approval of his order to Lieutenant Com- 
mander Seifert to vacate his quarters prior to the reporting of his 
relief, It is stated in the correspondence that had such approval 
been requested it would have been given. 

The law expressly provides that no rental allowance shall accrue 
to an officer while “ assigned as quarters at his permanent station 
the number of rooms provided by law for an officer of his rank.” 
The law contemplates a legal assignment according to regulations 
and the regulations prescribe the conditions in which an assignment 
may be terminated by the commanding officer. An assignment can 
be legally terminated only as prescribed by regulations. It was not 
within the authority of the commandant of the station to terminate 
Lieutenant Commander Seifert’s assignment to public quarters prior 
to the arrival of his relief without approval of the department and, 
therefore, said orders were not effective to constitute a legal ter- 
mination of the assignment of public quarters to Lieutenant Com- 
mander Seifert prior to the date his relief reported January 20, 
1934. A-27348, May 29, 1929; A-46122, April 17, 1933; A-49218, 
June 30, 1933; 4 Comp. Gen. 591. 

Upon review, the disallowance must be sustained. 


(A-59680) 


EXCHANGE—CURRENCY APPRECIATION LOSSES—FRACTIONAL 
DAYS 


Currency appreciation losses under Executive Order No. 6657-A as amended 
by Executive Order No. 6928, of December 24, 1934, will be computed upon 
a full day’s compensation when during the major portion of the calendar 
day, that is, more than 12 hours of the time between midnight and mid- 
night, the individual is in the status of service in a foreign country by 
reason of being en route to or from a foreign duty station. When only 12 
hours or less are involved, no currency appreciation loss may be based 
thereon. 

Currency appreciation losses on per diem in lieu of subsistence are payable 
from the hour of sailing from an American port or up to the time of ar- 
rival at an American port, en route to, or from, a foreign post of duty. 
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Comptroller General McCarl to the Secretary of State, January 26, 1935: 


There has been received your letter of January 11, 1935, as 
follows: 


There is quoted below a portion of a despatch dated December 15, 1934, 
from Victor M. Lenzer, district accounting and disbursing officer, Paris, France, 
in which the following questions are raised in connection with the payment of 
losses sustained due to the appreciation of foreign currencies in their relation 
to the American dollar. 

(1) I understand that when home leave is taken by the employee, currency 
appreciation loss is payable on salary * * * up to and including the day 
of the employee's arrival at an American port, even though the hour of arrival 
was prior to midnight. Is this correct? 

(2) I understand that currency appreciation losses on salary * * * in 
connection with home leave is payable, beginning with the day on which the 
employee sails from an American port. Is this correct? 

(3) I understand that currency appreciation loss on per diem connected with 
official travel is payable, beginning with the hour of sailing from, or up to the 
hour of arrival at, an American port. Is this correct? 

“In connection with questions 1 and 2 above, it is generally understood by 
employees that currency appreciation losses are not subject to settlement on 
a fractional day basis in instances where the hour of arrival at, or hour of 
sailing from, an American port takes place between the hours of 0.01 a. m. and 
12.00 p. m., and that losses are payable on the basis of the full day’s 
salary * * °, 

“In the event my understanding of the currency appreciation loss regula- 
tions as set forth above are not in accord with the regulations, I would very 
much appreciate the Department’s advising me by telegram in view of the large 
number of movements being made by foreign service personnel in this fiscal 
district.” 

As salaries are not reckoned on a fractional day basis and as per diems 
are, I believe Mr. Lenzer is correct in his understanding of the provisions of 
Executive Orders No. 6657—A, as amended, and No. 6928 of December 24, 
1934, copies of which are enclosed for ready reference. 

In view of the urgency of this matter, and in order to avoid suspensions or 
disallowances arising in the oflficer’s accounts, I will appreciate it if you may 
find it convenient to let me have your early decision. 


The periods during which officers and employees are entitled to 
reimbursement for losses due to the appreciation of foreign currency 
are defined in Executive Order No. 6928 of December 24, 1934, as 
follows: 

1. The words in the act “ while in service in foreign countries”, for the 
purpose of these regulations, shall be understood to mean (a) while employed 
in or on assignment or detail to a post of duty in a foreign country, (b) while 
en route through a foreign country or to or from such post, (c) while, during 
such assignement or detail abroad, on leave of absence with pay in a foreign 
country, or, in connection with allowances for rent of living quarters maintained 
abroad during leave of absence or while under orders in the United States, 
(d) while traveling in foreign countries under official orders, or (e) while 


attached to and serving on board United States vessels stationed in foreign 
waters for not less than 60 consecutive days. 


The Executive order does not cover the question of fractional days 
and while it is true that salaries are not reckoned on a fractional 
basis as per diems are, it would obviously be improper to permit 
appreciation losses upon a full day’s salary at both ends of a stay 
in the United States when only a minor portion of the day is really 
involved. 

Accordingly, the currency appreciation losses will be computed 
upon the full day’s compensation when during the major portion 
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of the calendar day, that is, more than 12 hours of the time between 
midnight and midnight, the individual is in the status of service in 
a foreign country by reason of being en route to or from a foreign 
duty station. When only 12 hours or less are involved, no currency 
appreciation loss may be based thereon. 

Currency appreciation losses on per diem in lieu of subsistence 
are payable from the hour of sailing from an American port or up to 
the time of arrival at an American port, en route to, or from, a 
foreign post of duty. 

The questions are answered accordingly. 


(A-59705) 


EXCHANGE—CURRENCY APPRECIATION LOSSES—LEAVE OF 
ABSENCE 


The loss due to appreciation of foreign currency during a period an officer or 
employee is assigned to duty in a foreign country or when traveling through 
a foreign country on official business is for computation at the basic rate 
prescribed for the particular country in which the officer or employee is 
actually located for official purposes. 

The loss due to appreciation of foreign currency while an employee is on leave 
of absence with pay is to be computed at the rate for the country in which 
regularly stationed or the rate for the country in which the leave is spent, 
whichever produces the smaller loss, to be charged against the appropria- 
tions, 


Comptroller General McCarl to the Secretary of State, January 28, 1935: 
There has been received your letter of January 12, 1935, as follows: 


Reference is made to the act of March 26, 1934, providing for the payment 
of losses sustained by officers and employees of the United States in foreign 
countries due to the appreciation of foreign currencies in their relation to the 
American dollar, and to Executive Order No. 6657—-A, of March 27, 1934, as 
amended by Executive Order No. 6928, of December 24, 1934, promulgating 
regulations governing the administration of that act. 

In connection with the administration of the act and of the Executive orders 
under reference, the following question has arisen: In cases where an officer or 
employee is absent, on leave or for any other reason, from the country in which 
is situated his post of assignment, and during such absence sojourns in another 
foreign country, is the established basic rate of exchange for the country of 
assignment to be used in determining the exchange losses sustained, or is the 
established basic rate for the country in which the actual conversion of salaries 
and allowances is effected to be used for that purpose? The Department has 
held to the opinion that the latter view is the correct one, but it would appre- 
ciate receiving your ruling on this point at the earliest possible moment. 


Executive Order No. 6928, of December 24, 1934, defines the periods 
during which officers and employees are considered to be in service 
in foreign countries as follows: 


1. The words in the act “while in service in foreign countries”, for the 
purpose of these regulations, shall be understood to mean (a) while employed 
in or on assignment or detail to a post of duty in a foreign country, (b) while 
en route through a foreign country or to or from such post, (c) while, during 
such assignment or detail abroad, on leave of absence with pay in a foreign 
country, or, in connection with allowances for rent of living quarters main- 
tained abroad during leave of absence or while under orders in the United 
States, (d) while traveling in foreign countries under official orders, or (e) 
while attached to and serving on board United States vessels stationed in 
foreign waters for not less than 60 consecutive days. 
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While an officer or employee is assigned to duty in a particular 
foreign country, or when travel through a foreign country is neces- 
sary on official business, the loss due to appreciation of foreign 
currency is for computation at the basic rate prescribed for the par- 
ticular country in which the officer or employee is actually located 
for official purposes. A leave of absence with pay is not official 
business and an employee may not, by traveling outside of the 
country to which he is assigned while on a leave of absence, enlarge 
the amount which is chargeable against the appropriated funds by 
reason of the appreciation of foreign currency and the loss while 
on such leave is to be computed upon the rate for the country in 
which regularly stationed or the rate for the country in which the 
leave is spent whichever produces the smaller loss to be charged 
against the appropriations. 


(A-58838) 


COMPENSATION — ADMINISTRATIVE PROMOTIONS — EXECUTIVE 
ORDER CLASSIFICATION—DISCRETION OF THE EXECUTIVE 


In the classification of emergency positions pursuant to the terms of the Ex- 
ecutive Order No. 6440, dated November 18, 1933, there was no authority 
to grant administrative promotions, that is, increases in the rate of com- 
pensation for the positions administratively fixed upon appointment prior 
to the date of the Executive order in contravention of section 7 of the 
act of March 8, 1933, 47 Stat. 1515. Minor adjustments upward in an 
amount less than one salary step in the corresponding classification act 
grade are not regarded as administrative promotions. 

Executive orders are issued in the light of existing law and in furtherance of 
the purpose of the law or laws to which they have relation, and are so 
to be understood and observed, and subordinates may not by their conduct 
place the Executive in a light of purposing to disregard rather than to 
give effect to statutory law. 

When an undefined discretion is granted by law to the Executive in the matter 
of expenditure of public funds, it is a legal discretion and not a discretion 
to disregard or to violate statutory law, and when a broader authority 
is intended, for instance, to act in disregard of other laws, the form of 
legislation long followed by the Congress has been to specifically include 
the words, “ notwithstanding the provisions of other laws”, or other words 
having like meaning. 

There can be no claim of good faith or of justified error advanced on behalf 
of an accountable officer of the United States for unlawful expenditures 
of public funds who failed or refused to submit the question involved to the 
Comptroller General of the United States for an authoritative decision in 
advance of payment, but who elected to be guided or persuaded by the 
views of the law officers in the Executive branch of the Government, 
including the opinions of the Attorney General. 


Comptroller General McCarl to Major E. C. Morton, United States Army, 
January 29, 1935: 


There has been received your letter of November 8, 1934, as fol- 
lows: 


The undersigned, as custodian of the records of Major W. O. Rawls, F. D., 
Washington, D. C., desires to appeal from and request revision of the action 
of the General Accounting Office in disallowing payments made by Major 
Rawls on Pay Roll voucher 24512, December 1933. Remarks of the General 
Accounting Office quoted— 
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“(Hmergency Conservation Fund) 


“Payroll, Dec. 16-31, 1933: 
Pg. 1, line 6, John M. Gibbs, spec. ass’t. : 
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a. See a Ri See Ce hie enone ee enne 63. 75 
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4. 25 
“bg. 2, line 4, Christine Johnson, stenog.-secy. : 
a, ee Os OC 57. 37 
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4. 25 
“Pg. 2, line 5, Charlotte S. Knott, stenog.-secy. : 
Pe. eee ee & eee Bere Cre 57. 37 
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4. 25 
“Pg. 2, line 6, Helen F. Lynch, stenog.-secy. : 
Rg Os | ee 63. 75 
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4. 25 
“Pg. 2, line 7, Edith M. Metzger, stenog.-secy. : 
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4.25 
“ Pg. 2, line 8, Lucille Newman, stenog.-secy. : 
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4. 25 
“Pg. 2, line 9, Elsie T. Mandley, stenog.-clerk : 
eae ee eS ee ee 63. 75 
et ee Oh. GO Se, Od i keeeeianne 59. 50 
4. 25 
“ Pg. 2, line 10, Amarilla Smith, stenog.-clerk: 
Gd, Benes a. @. bene Fee CORIO) ee i htdesacsnce 57. 37 
at SS Oe 2 a 53. 12 
4.25 
“ Pg. 2, line 13, Evelyn M. Walcott, chief file clerk: 
00 i I I an chaeenientsegerenmniniaentsyar genders 63. 75 
Par’ Genee BO. eee ae Cera 53. 12 
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“(Emergency Conservation Fund)—Continued 


“Pg. 2, line 14, Peter J. Cusack, clerk. 
Pd, $1620 p. a. 10/30 less 15% (6.75) 
Pay $1500 p. a. 10/30 less 15% (6.25) $0. 83 


“Voucher 13440, this account shows these men at lower rates with no 
change in designation. Any increase in compensation necessary to adjust 
initial salary rates pursuant to Executive Order No. 6440 of November 18, 
1933, which would either equal or exceed the amount of one salary step in 
the corresponding classification grade, would constitute an administrative 
promotion and be prohibited by section 7, of the act of Mar. 3, 1933. 47 Stat. 
1515. 13 Comp. Gen. 263. 

“Reply 10/19/34 noted and will not serve to remove the exception and the 
item is disallowed for the reason as stated above. ‘Debt reported’.” 

This office is advised that the legality of Executive Order No. 6440 was passed 
upon by the Attorney General before its issuance by the President, and that 
subsequently under date of April 4, 1934, in an opinion to the Secretary of the 
Interior the legality of Executive Order No. 6440 was affirmed. In this latter 
opinion of the Attorney General that official specifically passed upon the ques- 
tion as to whether adjustments in the compensation of employees in the emer- 
gency agencies classified under such order in order to bring such compensation 
into harmony with the responsibilities of the duties performed, fell within the 
prohibition of section 7 of the act of March 8, 1933. After discussing the 
question at some length the Attorney General expressed the view that Executive 
Order No. 6440 “ authorizes you to make adjustments which result in increases 
in compensation, and that such adjustments are not prohibited by section 7 
of the act of March 3, 1933, supra.” 

Under date of June 14, 1934, in an opinion to the President concerning an 
Executive order which subsequently became no. 6746 of June 21, 1934, and 
which also had for its purpose the classification of emergency employees (both 
the employees of the emergency agencies as well as emergency employees in the 
regular Government departments) the Attorney General again expressed his 
view that the adjustment of compensation of such employees in order to bring 
their classification status and compensation in harmony with the duties and 
responsibilities of the positions held by them, was not prohibited by section 7 
of the act of March 3, 1933, supra, and in that opinion expressed the further 
view that “the opinions of the Attorney General as the chief law officer of the 
Government should be respected and followed in the administration of the 
Executive branch of the Government.” 

In view of the fact that the President, his superior officer, issued Executive 
’ Order No. 6440, which directed the classification of all emergency employees 
in accordance therewith, and that the employees of the office of the director 
of emergency conservation work, whose compensation increases are the subject 
of the disallowances in question, fall within the provisions of that order, and 
were so classified and paid in accordance with the provisions of that Executive 
order as construed by the Attorney General, whose views were approved and 
adopted by the President, it is requested that the action of the General 
Accounting Office in disallowing the items in question, be reversed. 


At the time the payments in question were made by Major Rawls— 
December 1933—each of which payments involved an administrative 
promotion, there existed a statutory prohibition against administra- 
tive promotions. See section 7 of the act of March 3, 1933, 47 Stat. 
1515, as follows: 

No administrative promotions in the civil branch of the United States Gov- 


ernment or the government of the District of Columbia shall be made during 
the fiscal year ending June 30, 1934: * * * 


This statute was a part of the legislative economy program de- 
signed to conserve the public moneys. The language is not ambig- 
uous and means nothing less than that as to employments in the civil 
branch existing on July 1, 1933, or entered into thereafter and prior 
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to June 30, 1934, the rate of compensation should not be increased, 
through administrative promotion, for performance of the same 
duties. This statutory prohibition operated as a restriction on the 
use of all appropriations available for personal services in the civil 
branch of the United States Government and the government of the 
District of Columbia throughout the fiscal year ending June 30, 
1934, and rendered unlawful increases of compensation as existing 
July 1, 1933, or as fixed originally upon appointment, that is, 
whether through administrative classification or otherwise. It was 
and is the clear duty of the General Accounting Office to give effect 
to this law in the audit of accounts claiming credit for uses of appro- 
priated moneys, by disallowing credit for payments made in contra- 
vention thereof. 

It seems your contention, however, that Executive Order No. 6440, 
issued November 18, 1933, and effective when the payments here in 
question were made, afforded Major Rawls some protection in disre- 
garding the provisions of section 7 of the act of March 3, 1933, 
supra. 

Prior to the issuance of Executive Order No. 6440, certain new 
agencies had been authorized by law or by Executive order issued 
pursuant to law, to employ personal services and to fix rates of com- 
pensation therefor without regard to the Classification Act of 1923, 
as amended, and under such authority a vast number of employ- 
ments, apparently thousands, were made at rates of compensation 
administratively fixed—and with payments accordingly until the 
advent of Executive Order No. 6440—which, judging by its text, 
was designed to require reductions in compensation rates so adminis- 
tratively fixed where in excess of compensation rates for similar 
duties authorized by the Classification Act of 1923, as amended, for 
employees in the regular Government establishments, and to pre- 
vent future employment at rates out of line therewith. 

Your view appears to be that if in classifying positions held by 
those employed without regard to the provisions of the Classification 
Act of 1923, as amended, it should be found that certain positions 
would classify so as, normally, would permit of compensation rates 
in excess of those being received by the occupants thereof, the 
Executive order permitted administrative promotion of such em- 
ployees accordingly and notwithstanding the specific prohibition 
appearing in section 7 of the act of March 3, 1933, supra. 

The term “ administrative promotion ” has long been clearly un- 
derstood as an increase in compensation by administrative action 
involving at least one full salary step in a classification grade; and 
when the President, by Executive Order No. 6440, extended the prin- 
ciples of classification to said unclassified positions this office recog- 
nized that the salary rates which had been administratively fixed 
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for the positions upon appointment of the incumbents would not in 
all cases correspond exactly with the minimum salary rates of the 
classification act grades adopted in the Executive order, and in con- 
nection with giving effect to said order, the decisions of this office 
clearly distinguished between “ adjustments upward ” and “ admini- 
strative promotions ”, holding, in decision of March 17, 1934, 13 
Comp. Gen. 248, 245, as follows: 


* * * ‘Therefore, in applying the provisions of said order to officers and 
employees in the service when it became effective there must not result a pro- 
motion within the meaning of the provisions of section 7, supra. Where, how- 
ever, under the adjustment, the net salary rate to be paid after withholding 
the applicable percentage reduction does not exceed the net salary previously 
paid for performance of substantially the same duties by an amount equal 
to or in excess of the amount of one salary step in the corresponding salary 
grade under the Classification Act, viz, $60, $100, $200, or $500 per annum, 
as the case may be, such an adjustment would not constitute an administrative 
promotion within the meaning of said section 7 of the act of March 38, 1933. 
See decision of March 12, 1984, A-54227. 


The President was abundantly justified in requiring analysis and 
proper classification of unclassified positions as a basis for control 
over expenditures from said emergency appropriation, and had full 
authority to exact salary adjustments downward where found to be 
in excess of the classification limits as fixed by the schedule con- 
tained in his order, no. 6440. But to construe such order as giving or 
intending to give authority to subordinates to make administrative 
promotions, with payments accordingly, would be to read into said 
order a purpose in the President to utterly disregard the statutory 
prohibition against administrative promotions found in section 7 of 
the act of March 3, 1933, supra. 

Executive orders are issued in the light of existing law and in 
furtherance of the purpose of the law or laws to which they have re- 
lation, and are so to be understood and observed, and subordinates 
may not by their conduct place the Executive in a light of purposing 
to disregard rather than to give effect to statutory law. 

However, and even if the law were otherwise, it is to be observed 
there is nothing in Executive Order No. 6440 even suggesting an 
Executive purpose to authorize expenditures for personal service in 
disregard of the prohibition found in section 7 of the act of March 
3, 1933, supra. 

It is true that some of the law officers in the Executive branch 
and even heads of offices having unclassified employees, and includ- 
ing the Attorney General as suggested by you, appear of the opinion 
that because, in appropriating the $3,300,000,000 by the act of June 
16, 1933, to carry out the provisions of the National Industrial 
Recovery Act, of the same date, and certain other laws as stated, 
the Congress provided that in carrying into effect the provisions 
of said laws the appropriation might be expended “ in the discretion 
and under the direction of the President ”, the authority so vested in 
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the President was sufficiently broad as to permit expenditures from 
said appropriation in disregard of or even in direct violation of other 
laws. This view overlooks the fact that when an undefined discre- 
tion is granted by law it is a legal discretion and not a discretion to 
disregard or to violate statutory law, and that when a broader 
authority is intended, for instance, to act in disregard of other laws, 
the form of legislation long followed by the Congress has been to 
specifically include the words “notwithstanding the provisions of 
other laws ” or other words having like meaning. 

There can properly be no claim of good faith or of justified error 
advanced on behalf of the accountable officer here involved. He de- 
liberately made payments resting upon administrative promotions 
and thereby assumed full responsibility accordingly. Had he been 
unwilling to so assume full responsibility he was at liberty under the 
law to submit the question to this office for an authoritative de- 
cision for his guidance and protection. If he elected to be guided 
or persuaded by the views of law officers in the executive branch, 
that was his affair. The responsibility for final decision of all 
questions going to the legal availability of appropriated public 
moneys for a proposed use rests upon this office and its decisions 
are by law made final and conclusive upon the Executive branch. 
This office was open to the accountable officer for consideration 


and decision of the question as to the legal availability of the emer- 
gency appropriation for payments based upon administrative pro- 
motions, had he submitted the question, which he did not. Ac- 
cordingly, the audit action in making the disallowances must be 
and is sustained. 


(A-59433) 


CONTRACTS—EQUITABLE RELIEF—ADMINISTRATIVE REPORT 


Before the Comptroller General of the United States may consider a claim by 
a contractor for equitable relief pursuant to the act of June 16, 1934, 48 
Stat. 974, the administrative office must make such an examination of the 
matter as will enable it to make the finding of fact required by the statute 
and to verify the facts in the claim to the extent that they are material 
to the relief sought, after which the claim may be transmitted to the 
General Accounting Office, accompanied by such administrative finding of 
fact and recommendation. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, Janu- 
ary 30, 1935: 


There has been received your letter of December 21, 1934, as 
follows: 


Reference is made to Public, No. 369—73d Congress, approved June 16, 1934, 
entitled “An act to provide relief to Government contractors whose costs of 
performance were increased as a result of compliance with the act approved 
June 16, 1933, and for other purposes.” 

The above-cited act authorizes and directs the Comptroller General of the 
United States to adjust and settle on a fair and equitable basis claims of 
persons who entered into a contract or contracts with the United States prior 
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to August 10, 1933, including subcontractors and materialmen performing work 
or furnishing material or necessary fuel direct to the contractor under such 
contracts, for additional costs incurred by reason of compliance on and after 
August 10, 1933, with a code or codes of fair competition approved by the 
President under section 3 of the act approved June 16, 1933, known as the 
“National Industrial Recovery Act”, or by reason of compliance with an 
agreement with the President executed under section 4 (a) of said act in the 
performance after August 10, 1933, of the contract or any part thereof, and 
provides that “After the claim has been examined by the head of the depart- 
ment or independent establishment concerned, or such person or persons as 
he shall designate, the claim shall be transmitted to the Comptroller General 
of the United States, accompanied with an administrative finding of fact and 
recommendation with respect to the claim.” 

There have been filed with the Veterans’ Administration, under the provisions 
of said act, numerous claims arising out of contracts entered into prior to 
August 10, 1933, and the question arises as to what character of examination 
and extent thereof the Veterans’ Administration shall make of the claims 
before transmitting them to the Comptroller General. These claims are, as 
indicated by the enclosed copy of claim from the Carolina Cotton & Woolen 
Mills Company, most complicated in that they involve increased costs for over- 
head, mill operations, material, labor, etc., by reason of operation under the 
National Recovery Act, and the Veterans’ Administration is not in position, 
without making extensive and costly investigations, to prepare an adminis- 
trative finding of fact if it be intended that such finding shall be in the nature 
of a definite statement as to the correctness of the bases of the claims. 

Your advice in the premises at an early date will be appreciated. Please 
return the copy of claim of the Carolina Cotton & Woolen Mills Company. 


While the act of June 16, 1934, 48 Stat. 974, authorizes and directs 
the Comptroller General to adjust and settle on a fair and equitable 
basis the claims of contractors under contracts coming within its 
terms, it first requires that the claims be filed with the department 
or establishment concerned and further provides: 

* * * After the claim has been examined by the head of the department 
or independent establishment concerned, or such person or persons as he shall 
designate, the claim shall be transmitted to the Coniptroller General of the 
United States, accompanied with an administrative finding of fact and recom- 


mendation with respect to the claim. 
~ * . * * + a 


* Sec. 3. In no event shall any allowance be made which would result in a 
profit to the claimant exceeding 7 per centum on the cost of performance of 
the contract in respect of which the claim is made. The head of the department 
or establishment concerned, subject to the approval of the Comptroller General, 
shall have the authority, from time to time, to determine the actual cost and 
profit thereon. 


Note, also, sections 5 and 6 of the act. 

Accordingly, it is for the administrative office to verify in each 
case the facts claimed, to the extent they are material, and to trans- 
mit the claim to this Office “ accompanied with ” such administrative 
finding of fact and a recommendation with respect to the claim. 
A mere approval or disapproval of the claim without a definite find- 
ing of facts will not meet this requirement. It will be necessary, 
therefore, for the administrative office to make such examination 
of the matter as will enable it to make the finding of facts required 
by the statute. As illustrative of the administrative action required, 
there is enclosed for your information copy of decision of this date 
to the Postmaster General regarding a claim submitted through that 
Department. 
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(A-52320) 


RETIREMENT—EFFECTIVE DATE—ADJUSTMENT AFTER DEATH 
OF ANNUITANT 


Payment of retirement annuity under the Civil Retirement Act may not begin 
until termination of active duty or pay status, and as leave of absence 
with pay is synonymous with active service, disability retirement may 
not be made retroactively effective from the beginning of the disability 
if prior to a month in which leave of absence with pay was granted. 

No right survives to the estate or personal representative of an annuitant under 
the Civil Retirement Act to question the effective date of the retirement of 
the decedent. 


Comptroller General McCarl to the President, United States Civil Service 
Commission, January 31, 1935: 


There has been received your letter of December 19, 1934, as 
follows: 


George W. Brown, former mechanic and watchman in the Bureau of En- 
graving and Printing, Treasury Department, was injured in the performance 
of his duty on August 16, 1923, and was awarded compensation under the 
U. S. Employees’ Compensation Act of September 7, 1916, effective from August 
20, 1923, to May 31, 1924, and from July 1, 1924, to April 15, 1927, inclusive. 
He was retained on the rolls of the Treasury Department as an employee 
thereof during this entire period. 

He filed claim for annuity under the provisions of section 6 of the Civil 
Service Retirement Act of July 3, 1926, on October 6, 1926, and was found 
totally disabled for useful and efficient service from August 16, 1923. Inas- 
much as the annuity payments were greater than the compensation, Mr. Brown 
elected to receive annuity and to refund all compensation paid him. Official 
record of the Bureau of Engraving and Printing shows the last day of pay 
status of Mr. Brown as June 30, 1924. He was accordingly awarded annuity 
at the rate of $720.00 per annum effective from July 1, 1924, which rate was 
increased to $999.96 effective from July 1, 1926, subject to compensation benefits 
paid since July 1, 1924. 

Mr. Brown died on July 29, 1927. He filed no protest to the payments of 
annuity made him during his lifetime, but subsequent to his death, certain of 
his next of kin claimed for his estate annuity payments effective from the date 
of total disability subject to recovery of any compensation benefits and salary 
paid Mr. Brown subsequent to that date. 

Regulations issued by the Secretary of the Interior, June 20, 1921, provide 
in part that “the annuity may commence from the date of disability but not 
prior to the termination of regular salary, pay, or compensation.” 

Regulation 358, effective June 8, 1928, issued by the Secretary of the Interior, 
provides : 

“An annuity for disability shall commence from the date of inception of 
total disability for useful and efficient service, but not prior to termination 
of pay status.” 

This latter-mentioned regulation has been adopted by this Commission and 
is still in full force and effect. 

A report from the Bureau of Engraving and Printing, dated August 31, 1934, 
states: 

“He [Mr. Brown] was paid his regular salary in June 1924, due to an adjust- 
ment of his annual leave, leave allowance for working on Sundays, equali- 
zation of leave for overtime and work performed on holidays. Mr. Brown 
was granted leave on the fiscal-year basis and, while he did not render any 
service in June 1924, he rendered service during the fiscal year in which the 
leave was granted.” 

The appeal in this case was filed while the administration of the civil-service 
retirement law was under the jurisdiction of the Veterans’ Administration. 
That Administration refused to entertain the appeal inasmuch as the same 
had not been made by the annuitant himself during his lifetime. The sub- 
mission in this case is being made at the request of Congressman Harold 
Knutson, who at the time the original appeal was filed requested that in the 
event the decision was adverse to the appellant the question be presented 
to you for final decision. 
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It is contended that, in view of the fact that the salary received by Mr. 
Brown for the month of June 1924 was not for active service rendered but a 
leave adjustment, the annuity should commence from the date of total disability 
and a refund of the salary paid permitted. 

In your decision of April 30, 1932 (11 Comp. Gen. 409), you stated: 

“* * * in computing length of service under the Civil Retirement Act, 
there should be excluded all periods from and after the date of an official 
rating of permanent total disability specifically authorized to be made under 
any Federal statute, whether the name of the employee has or has not been 
dropped from the rolls of the department under which employed.” 

In the instant claim no rating of permanent total disability had been made 
prior to the date of retirement by reason of disability on July 1, 1924, although 
the actual facts are that he was never able to return to duty at any time 
subsequent to his injury on August 16, 1923. 

It is requested that you advise whether it is permissible to allow annuity 
payments from the date of total disability on August 16, 1923, notwithstanding 
the receipt and acceptance of one month’s salary (June 1924) due to adjustment 
of annual leave. 


Apparently, it was the administrative practice of the Treasury 
Department in 1924 to make adjustments in the annual-leave credit 
of employees of the Bureau of Engraving and Printing at the end 
of a fiscal or leave year, even where the employee had been in an 
extended leave-without-pay status previously during the same leave 
year and without a return to duty. There is no reasonable basis at 
the present time to question the administrative action then taken in 
this respect. 

Leave of absence with pay is synonymous with active service. 13 
Comp. Gen. 296; id. 371; 14 id. 851. Hence, the payment of compen- 
sation to this former employee during the month of June 1924, 
placed him in exactly the same statuts, insofar as retirement annuity 
is concerned, as though he were on active duty during that month. 
Retirement annuity may not be paid until termination of active duty 
and pay status, as it is fundamental that both retirement annuity 
and active service compensation may not be paid for the same period 
of time. The decision cited by you, 11 Comp. Gen. 409, has no bear- 
ing in the present matter. Furthermore, this employee was retired 
by proper authority effective July 1, 1924, which action was not 
protested by the annuitant during his lifetime. No right survives 
to his estate or personal representative to question the effective date 
of his retirement. 

Accordingly, the question contained in your concluding para- 
graph is answered in the negative. 


(A-59588) 


RETIREMENT—PANAMA CANAL—REEMPLOYMENT IN THE 
CONTINENTAL UNITED STATES 


The annuity of an employee of the Panama Canal retired under section 5 of 
the Panama Canal Retirement Act because of involuntary separation from 
the service, must be suspended during period of temporary employment in 
a civilian position under the Government in the continental United States. 
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Comptroller General McCarl to the President, United States Civil Service 
Commission, January 31, 1935: 


There has been received your letter of January 5, 1935, as follows: 


The Commission has before it a case which involves the payment of retire- 
ment annuity granted under the provisions of section 5 of the Panama Zone 
Retirement Act, approved March 2, 1931, while the annuitant is receiving a 
Salary as a temporary employee in a civil-service position, upon which an 
opinion is requested. 

Sheridan A. Smith was separated involuntarily and without prejudice from 
his position with the Panama Railroad Company under date of December 31, 
1932, after having completed sixteen years and four months of allowable serv 
ice. At the time of his separation he was 57 years of age. Annuity was 
awarded him under the terms of section 5 of the Panama Zone Retirement 
Act, approved March 2, 1931, in the amount of six hundred forty-four dollars 
and forty-eight cents ($644.48) per annum, effective from January 1, 1933. 
Under date of August 31, 1934, the War Department advised of the tempo- 
rary appointment of Mr. Smith in its Supply and Repair Department at Mem- 
phis, Tennessee, a position under the civil service, which appointment was 
effective July 25, 1934. Upon receipt of this information the annuity award 
in favor of Mr. Smith was suspended, and from that action he complains and 
the case is now before the Commission on appeal. 

The last paragraph of section 5 of the Panama Zone Retirement Act, under 
which annuity to Mr. Smith was granted, reads as follows: 

“Should an annuitant under the provisions of this section be reemployed 
in any position included in the provisions of this act, payment of annuity 
shall not be allowed covering the period of such reemployment, and an 
annuity based upon involuntary separation shall not be allowed upon subse- 
quent separation from the service unless the subsequent separation shall be 
involuntary.” 

Following the enactment of the Panama Zone Retirement Act, the Veterans’ 
Administration, under date of July 1, 1931, issued a circular containing regula- 
tions and procedure to be followed in administering that act, and after calling 
attention to the difference in the provisions of the Panama Zone Retirement 
Act from those in the Civil Service Retirement Act, the regulations state: 

“ Beneficiaries under this section retain their rights to annuity even though 
they secure employment in the Government service elsewhere.” 

Mr. Smith contends, in view of the fact that his reemployment was not in 
any position included in the provisions of the Panama Zone Retirement Act, 
that under the interpretation given it by the Veterans’ Administration he 
should not be deprived of his annuity while receiving his salary in a position 
not included in that act. 

Section 7 of the Civil Service Retirement Act, approved May 29, 1930, also 
provides for the retirement of employees to whom the act applies, who are 
55 years of age or over, and who have served for a total period of not less 
than fifteen years, and who, before becoming eligible for retirement on account 
of age as provided in the act, are involuntarily separated from the service, 
not by removal for cause on charges of misconduct or delinquency. This section 
contains the following provision : 

“Should an annuitant under the provisions of this section be reemployed 
in a position included in the provisions of this act, or in any other position in 
the Government service, the annuity shall cease and all rights and benefits 
under the provisions of this section shall terminate from and after the date 
of such employment.” 

It will be observed that the words underscored are omitted from the last 
paragraph of section 5 of the Panama Zone Retirement Act. Since the Panama 
Zone Retirement Act was passed subsequently to the act of May 29, 1930, it 
would seem that the omission of the words “or in any other position in the 
Government service” was intentional and for the purpose of permitting reem- 
ployment in other positions in the Government service without loss of annuity 
under the Panama Zone Retirement Act. 

Attention is also called to the last paragraph of section 2 of the Civil Service 
Retirement Act, having reference to superannuation retirement, which reads 
as follows: 

“No person separated from the service who is receiving an annuity under the 
Provisions of section 1 of this act shall be employed again in any position 
within the purview of this act.” 
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It should be observed that this clause is omitted in the Panama Zone Retire- 
ment Act, involving the retirement of those for superannuation as provided in 
section 2 of that act. 

In the letter of your office to the Administrator of the National Recovery 
Administration, dated August 23, 1983 (18 C. G. 54), which is subsequent to 
the passage of the Panama Zone Retirement Act, you state that “in no case 
may both retirement annuity and civilian compensation be paid to the same 
person for the same period of time”, and you cite section 204 of the Bconomy 
Act of June 30, 1932, and sections 8 (a) and 8 (b) of the Independent Offices 
Appropriation Act of 1934, in support of the conclusion reached. Section 204 
of the Economy Act of June 30, 1932, applies only to those “ who have reached 
the retirement age prescribed for automatic separation from the service.” 
Section 8 (a) of the Independent Offices Appropriation Act of 1934 applies only 
to those who have had “an aggregate period of service of at least 30 years 
computed as prescribed in Section 5” of the Civil Service Retirement Act, while 
section 8 (b) applies only to those who have had “an aggregate period of 
service of at least thirty years computed as prescribed in Section 7” of the 
Panama Zone Retirement Act. 

Under section 3 (c) of the Civil Service Retirement Act there were included 

“All employees of the Panama Canal on the Isthmus of Panama who are 
citizens of the United States and whose tenure of employment is not inter- 
mittent nor of uncertain duration.” 

The Congress took these employees from the control of the Civil Service Re- 
tirement Act, and included them with qualified employees of the Panama 
Railroad Company on the Isthmus of Panama within the purview of the 
Panama Zone Retirement Act, which Act is dissimilar in many respects to the 
Civil Service Retirement Act, particularly in the omission of a prohibition of 
reemployment of annuitants under it in other branches of the Government 
service without loss of annuity. 

Section 17 of the Panama Zone Retirement Act provides: 

“This act shall take effect July 1, 1931, and from and after that date the 
provisions of the Civil Service Retirement Act of May 22, 1920, as amended, 
shall not apply to employees of the Panama Canal on the Isthmus of Panama 
or to any other employees coming within the provisions of this act.” 

This prohibition of the application of the provisions of the Civil Service 
Retirement Act to the employees within the purview of the Panama Zone 
Retirement Act would logically seem to preclude the application of those 
provisions in the Civil Service Retirement Act, which deny annuitants under 
that act the privilege of reemployment in other Government positions without 
loss of annuity, which provisions are omitted from the Panama Zone Retire- 
ment Act. 

The statement in your letter to the Administrator of the National Recovery 
Administration (13 G. O. 54) that “in no case-may both retirement annuity 
and civilian compensation be paid to the same person for the same period 
of time” appears to be sufficiently broad to include annuitants under the 
Panama Zone Retirement Act, but there is a question whether it was so 
intended. 

The double-compensation statute does not appear to be involved in this 
case because it does not appear that Mr. Smith's retirement annuity, if con- 
sidered as a salary, and the salary paid him in his temporary position, are in 
excess of that allowed under the double-compensation law. 

Your opinion is requested as to whether Sheridan A. Smith, the appellant 
in this case, is entitled to receive the annuity granted him under section 5 
of the Panama Zone Retirement Act for the period in which he was temporarily 
emplvyed in a position in the civil service within the United States. 


There is no provision of law either in the Panama Canal Retire- 
ment Act or in any other statute which authorizes the receipt of 
retirement annuity and active civilian compensation by the same 
person for the same period of time. 

Independently of the terms of the Panama Canal Retirement Act 
cited by you and notwithstanding that the provisions of the Civil 
Retirement Act more specifically safeguard against such dual pay- 
ments by the Government—payment of retirement annuity at the 
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same time the annuitant is drawing pay for active service—such 
dual payments would be wholly inconsistent with the basic purpose 
underlying civil retirement legislation and would violate a broad 
principal long recognized in governmental affairs. 10 Comp Gen. 
309; 13 id. 54; 14 id. 285, 288; id. 425, 426. 

You are advised, therefore, that the action was correct in suspend- 
ing the annuity payment to Mr. Smith during the period of his 
temporary employment with the War Department at Memphis, 
Tenn. 

The question is not involved and it is not intended to decide that 
his right to annuity under the Panama Canal Retirement Act has 


been finally terminated by such temporary employment in the con- 
tinental United States. 


(A-59827) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS—CENSUS 
EMPLOYEES 


The statutory restriction against administrative promotions is not limited to 
salaries paid under the Classification Act, nor to positions filled pursuant 
to the civil-service laws, but is applicable to any civilian officer or em- 
ployee of the Government not otherwise exempted, including Census em- 
ployees, and prohibits any increase in compensation for the same duties 
and responsibilities. 


Comptroller General McCarl to the Secretary of Commerce, February 2, 1935: 


There has been received your letter of January 17, 1935, as 
follows: 


The Bureau of the Census is now engaged in the fieldwork incident to the 
taking of the 1935 census of agriculture provided for in section 16 of the act 
to provide for the fifteenth and subsequent decennial censuses, approved June 
18, 1929. Section 3 of this act provides as follows: 

“That special agents, supervisors, supervisors’ clerks, enumerators, and 
interpreters may be appointed by the Director of the Census to carry out the 
provisions of this act and of the act to provide for a permanent Census Office, 
approved March 6, 1902, and acts amendatory thereof or supplemental thereto, 
such appointments to be made without regard to the civil-service laws or the 
Classification Act of 1923 as amended, except that such special agents shall 
be appointed in accordance with the civil-service laws. The Director of the 
Census may delegate to the supervisors authority to appoint enumerators, 
The enlisted men and officers of the Army, Navy, and Marine Corps may be 
appointed and compensated for the enumeration ef Army, Navy, Marine, and 
other military posts. Employees of the Department of Commerce and other 
departments and independent offices of the Government may, with the consent 
of the head of the respective department or office, be employed and com- 
pensated for fieldwork in connection with the Fifteenth Decennial Census, 
The special agents, supervisors, supervisors’ clerks, enumerators, and inter- 
pretors thus appointed shall receive compensation at rates to be fixed by the 
Director of the Census * * *.” 

Acting under this provision of law, the Director of the Census has appointed 
the principal clerks employed under the supervision of the various district 
supervisors’ offices all located outside of the District of Columbia, at a com- 
pensation of $4.94 per day every day. When the instructions for the making 
of these appointments were made up, it was the intention to fix the compensa- 
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tion of those whose duties warranted a difference in pay, at the rate of $6.59 
per day every day. However, through a clerical inadvertence, all the appoint- 
ments of these principal clerks were made at the rate of $4.94 per day every 
day. Nearly all of these persons have been appointed and entered on duty at 
the rate of $4.94 per day every day. It is the desire of the Director to rectify 
the mistake and fix the compensation of certain of these employees at $6.59 
per day every day, based upon their assignment and type of work performed, 
These appointments are all of a temporary nature and will not exceed a period 
of four months duration. 

In view of the fact that the persons so appointed are expressly exempted 
from the Classification Act of 1923 as amended and of the authority of the 
Director of the Census to fix the rates of compensation for these employees, 
it is respectfully requested that this Department may be advised whether there 
is any provision of law which will prevent the Director under the circumstances 
in changing the compensation of certain of these temporary employees from 
$4.94 to $6.59 per day every day. In view of the fact that these employees 
are already at work and that their term of employment will be terminated 
very shortly, it is respectfully requested that this decision may be rendered as 
soon as possible. 


Section 7 of the act of March 3, 1933, 47 Stat. 1515, provides as 
follows: 


No administrative promotions in the civil branch of the United States Govern- 
ment or the government of the District of Columbia shall be made during the 
fiscal year ending June 30, 1934: Provided, That the filling of a vacancy, when 
authorized by the President, by the appointment of an employee of a lower 
grade, shall not be construed as an administrative promotion, but no such 
appointment shall increase the compensation of such employee to a rate in 
excess of the minimum rate of the grade to which such employee is appointed, 
unless such minimum rate would require an actual reduction in compensation: 
Provided further, That the restoration of employees to their former grades or 
their advancement to intermediate grades following reductions of compensa- 
tion for disciplinary reasons shall not be construed to be administrative pro- 
motions for the purposes of this section. The provisions of this warrant shall 
not apply to commissioned, commissioned warrant, warrant, and enlisted 
personnel, and cadets of the Coast Guard. 


Section 24 of the act of March 28, 1934, 48 Stat. 522, provides in 
part as follows: 


Title II of the act entitled “An Act to maintain the credit of the United States 
Government”, approved March 20, 1933, is amended by inserting at the end 
thereof the following: 





* 





* 





a % Be a 

“(b) The following sections of the Treasury-Post Office Ajpropriation Act, 
fiscal year 1934, are hereby continued in full force and effect during the fiscal 
year ending June 30, 1935: Sections 7 (prohibiting administrative promotions) : 
Provided, That adjustments of charges for quarters, subsistence or laundry, 
or other similar charges, shall not be interpreted as constituting administrative 
promotions, and 18 (suspending reenlistment allowances). 

* me ok ia * oS 

“(2) Section 7 (prohibiting administrative promotions) of the Treasury-Post 
Office Appropriation Act, fiscal year 1934, is amended by adding after the 
first proviso thereof a colon and the following: ‘ Provided further, that 
administrative promotions may be made during the fiscal year 1935 to the ex- 
tent that funds are available therefor, on an annual basis, from savings made 
in the amounts apportioned for personal services from the applicable appropri- 
ations for the fiscal year 1935.’” 


This statutory restriction against administrative promotions is 
not limited to salaries paid under the Classification Act nor to posi- 
tions filled pursuant to the civil service laws, but is applicable to 
any civilian officer or employee of the Government not otherwise 
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specifically exempted. Notwithstanding the administrative author- 
ity to fix salary rates and the alleged administrative mistake in fixing 
the initial salary rates of these census employees, an increase in com- 
pensation for the same duties and responsibilities as proposed, would 
be an “ administrative promotion ” within the meaning of the quoted 
statutes and would be authorized during the current fiscal year only 
if there are shown savings on an annual basis in the personnel appro- 


priations chargeable with the salary payments. See 13 Comp. Gen. 
419; cd. 450; 14 id. 87. 


The question presented is answered accordingly. 


(A-59319) 


WITHDRAWAL OF POSTAL FUNDS BY POSTMASTER FROM IN- 
SOLVENT NATIONAL BANK—LIABILITY OF THE UNITED STATES 


When a former postmaster has accounted for all moneys belonging to the 
United States and his accounts have been closed, there is no liability on 
the United States to reimburse an insolvent National bank for Federal 
moneys temporarily deposited in the bank at the risk of the postmaster 
under authority of section 3847, Revised Statutes, as amended by the act 
of May 27, 1908, 35 Stat. 415, which are alleged to have been illegally 


withdrawn by the postmaster subsequent to the date of the suspension of 
the bank. 


Comptroller General McCarl to the Secretary of the Treasury, February 5, 
1935: 


This Office is in receipt of a letter dated November 30, 1934, from 
the Assistant Supervising Receiver, Division of Insolvent National 
Banks, Office of the Comptroller of the Currency, his file DD-18, 
as follows: 


Your attention is directed to certain deposits of Government funds carried in 
the closed Old National Bank of Waupaca, Wisconsin, by the local postmaster 
on the date of the suspension of the bank described as follows: 


W. J. Nelson, postmaster, money order account 
Post office, U. S. Department 


The above accounts were not secured and were included among other unsecured 
liabilities of the bank. 

The Old National Bank of Waupaca, Wisconsin, suspended business on 
January 27, 1933, and never thereafter opened for normal banking business. 
Under the fundamental law pertaining to national bank associations all rights 
of creditors of the bank are fixed as of the date of suspension. Scott v. Arm- 
strong, 146 U. S. 499. We have been advised, however, by the receiver that sub- 
sequent to the date of the suspension of the above bank and prior to his 
appointment as receiver, the local postmaster withdrew the above funds, the 
Officials in charge and the postmaster apparently being under the impression 
that they were either secured or entitled to preferential treatment. Inasmuch as 
all withdrawals of funds not amply secured or given a preferred status made 
subsequent to the official closing date of the bank are considered as illegal 
preferences, the receiver was instructed by this Office to restore the above 
deposits to their original unsecured status as of the official closing date of 
the bank, allow the creditor to file a general claim therefor, and to recover 


the amounts of the illegal withdrawals in cash for the benefit of all creditors 
of the bank. 
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We have been advised by the receiver that a 50% dividend has been paid 
the creditors of the bank and a proportionate amount applied on the recovery 
due from the local postmaster in connection with the above withdrawals leav- 
ing a balance of $1,645.07 still due. We have been requested by the Division 
of Deposits, Office of the Secretary of the Treasury, to refer this matter to 
your Office, and we request that you kindly give same your early consideration 
and advise us when we may expect reimbursement of the balance due. Your 
early attention to this matter will be greatly appreciated. 


Postmasters are personally responsible for all moneys of the United 
States coming into their possession and while section 3847, Revised 
Statutes, as amended by the act of May 27, 1908, 35 Stat. 415, permits 
them to deposit such moneys, temporarily, in national and State 
banks, it stipulates specifically that such depositing shall be at the 
risk of the postmaster. It is understood from the letter supra that 
the moneys deposited in the Old National Bank of Waupaca by the 
former postmaster were deposited under authority of the aforemen- 
tioned statute and at his risk. It is now stated that after the bank 
suspended business the officers in charge thereof returned the amount 
so deposited to the postmaster, they “apparently being under the 
impression that they were either secured or entitled to preferential 
treatment,” and apparently on the theory such officers were mistaken 
as to the legal status of such moneys and in consequence erred in so 
returning same to the postmaster, it is believed the United States 
should replace the amount with the receiver, less, of course, the 
amount of the 50% dividend heretofore declared and applied. 

The records of this Office discloses that the former postmaster, 
W. J. Nelson, has accounted for all moneys belonging to the United 
States disclosed by the accounts as having come into his possession 
while postmaster at Waupaca, and in such connection made no claim 
for credit due to loss sustained by him through bank failure. The 
‘former postmaster’s accounts are not, of course, subject to reopen- 
ing on the basis of a claim made by or on-behalf of the receiver of 
the bank. 

On the present record there appears no action proper for this Office 
to take in the matter. 


(A-59754) 


CONTRACTORS—RELIEF ON ACCOUNT OF INCREASED COSTS OF 
PERFORMANCE—ACT OF JUNE 16, 1934, 48 STAT. 974 


The purpose of the act of June 16, 1934, 48 Stat. 974, was the relief of those 
contractors who had entered into a specific undertaking to perform work, 
or furnish supplies or materials to the Government, after advertising and 
competitive bidding according to law, basing their bid prices upon prevail- 
ing costs of labor and materials, and thereafter were faced with loss due 
to compliance with codes of fair competition. The act has no application 
to purchasers from the Government, and does not authorize the reimburse- 
ment of such purchasers for decrease in profit, increased costs of produc- 
tion, or losses sustained. 
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Comptroller General McCarl to the Secretary of Agriculture, February 5, 

1935: 

There has been received your letter of January 15, 1935, with 
inclosures as follows: 

There is transmitted herewith in triplicate the unperfected claim of the Sauk 
River Lumber Co., Everett, Washington, in the amount of $93,338.85, together 
with a letter dated December ~1, 1934, from Mr. Webster Ballinger, attorney 
for the claimant. The lumber company has submitted this claim as coming 
within the provisions of the act of June 16, 1934 (48 Stat., 974), seeking relief 
because of alleged increased costs to itself as a contractor with the United 
States, due to compliance with the act of June 16, 1933, and with the Code of 
Fair Competition for the Lumber and Timber Products Industry, issued pur- 
suant to the provisions of title I of said act and approved by the President 
on August 19, 1933. Instead of being the usual contract for the performance of 
services for or the furnishing of supplies or materials to the Government, how- 
ever, the contract upon which this claim is based is an agreement for the sale 
of nationai forest timber to this contractor and the losses claimed are addi- 
tional expenses incurred in removing and marketing the timber purchased from 
the United States, alleged to have been caused by compliance with the code. 

It is requested that examination of the claim be made as submitted for the 
purpose of determining whether the provisions of the act of June 16, 1934, 
are applicable thereto. 

If it is determined by you that the nature of this claim is such that it may 
be considered under the provisions of said act, it is requested that it be returned 
to this Department in order that it may be perfected by the claimant and 
resubmitted to the Department for administrative finding of fact and recom- 
mendation with respect to the claim as contemplated in section 1 of the act. 


There accompanied your letter a petition of the Sauk River Lum- 
ber Company setting forth in substance that that corporation on 
August 2, 1922, made a contract with the Department of Agriculture 
through the Forestry Service, whereby the Government undertook 
to sell, and the corporation undertook to buy lumber, as set forth 
in said contract and subsequent modifications, at stipulated prices per 
thousand feet; that the corporation made extensive outlays in prep- 
aration for logging timber, entered upon the undertaking in Feb- 
ruary 1923 and has continued its operations since that date; and that 
on or about August 19, 1933, the President of the United States 
approved a Code of Fair Competition for the Lumber and Timber 
Products Industry, providing a minimum wage and maximum hour 
scale under the terms of which the company was required to decrease 
the hours of manual labor and increase the hourly wage of its 
employees. The claimant alleges that by reason of compliance with 
that code, the company suffered an increased cost of production in 
labor of $72,721.02 during the period from September 1, 1933, to 
September 30, 1934; that if said company had not been restricted by 
the allotment provided under said code it would have been able to 
produce an additional amount of timber at a fixed overhead: and 
that the restricted allotment resulted in an increased overhead 
amounting in the aggregate to $20,617.83, in the same period. Where- 
fore, the company seeks from the Government the total amount of 
$93,388.35. 
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The act of June 16, 1934, 48 Stat. 974, under which the claim is 
presented, negatives any impression that the said act was intended 
to apply to cases such as this, or to authorize the reimbursement of 
dealers for decrease in profit, increased costs of production, or losses 
sustained. 

The purpose of the act was the relief of those who had entered 
upon a specific undertaking to perform work for or furnish supplies 
or material to the Government, after advertising and competitive 
bidding according to law, basing their bid prices upon prevailing 
costs of labor and material, and thereafter were faced with loss due 
to compliance with codes of fair competition. 

The contract here is not within that category. It is merely a pur- 
chase of timber from the Government by a lumber company to be 
marketed at a profit. If, as claimed, the company’s overhead ex- 
penses were increased by reason of code compliance, there was, pre- 
sumably, an increase in the prices charged by the company for its 
products. Manifestly, if the producer increased the sale price of its 
product to cover increased cost due to code compliance, there is no 
basis for seeking any adjustment from the Government. The Gov- 
ernment, however, is not concerned with the realization or amount of 
profit by the purchaser. 

Careful consideration impels the conclusion that claims such as 
here involved are not for consideration under the act of June 16, 1934, 
supra, and cannot be adjusted by this Office, under the provisions 
thereof. 

Your submission is answered accordingly, and the Sauk River 
Lumber Company should be so informed. 


(A-59829) 


COMPENSATION—40-HOUR WEEK—PANAMA CANAL 


The provisions of section 23 of the act of March 28, 1934, 48 Stat. 522, establish- 
ing the 40-hour week, did not intend to reestablish illegal rates of compen- 
sation in effect as of June 1, 1982. 

The basis for adjusting compensation of chauffeurs in the “pool” service of 
the Panama Canal on a 40-hour-week basis should not be the illegal monthly 
rates paid June 1, 1932, which exceeded by more than 25 percent similar 
rates paid in the continental United States, in contravention of section 4 
of the act of August 24, 1912, 37 Stat. 569, but the adjusted hourly rates 
established June 11, 1932, which should have been paid as of June 1, 1982. 


Comptroller General McCarl to the Governor of the Panama Canal, February 
5, 1935: 
There has been received through the Chief of Office, Panama 
Canal, Washington, D. C., a copy of your letter of January 3, 1935, 
as follows: 


- 


1. Various questions have arisen in connection with the rates of pay properly 
applicab'e to our force of chauffeurs, which it is desired that you submit to the 
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Comptroller General with a view to obtaining his ruling thereon. The existing 
situation with respect to the rates of pay for these employees is as follows: 

2. On the basis of the class of work that was being performed, some two 
and one-half years ago it was deemed advantageous to segregate our force of 
chauffeurs into two groups, namely: 

(a) Employees compensated at monthly rates of pay.—Monthly rates of pay 
were retained for all chauffeurs driving trucks assigned to regular runs, such 
as those handling daily deliveries of ice, gasoline, commissary supplies, store- 
house supplies, etc., where Sunday and holiday service was required, and where 
charges for the truck service furnished were made on a monthly basis; and 

(b) Employees compensated at hourly rates of pay.—Hourly rates of pay 
were established for “ pool” chauffeurs assigned to construction work where 
Sunday and holiday service ordinarily was not required, and where charges for 
the truck service supplied were made on an hourly basis in conformity with 
the actual hours of service performed. For chauffeurs employed at the hourly 
rate, compensation for overtime work was paid at the rate of time and one-half. 

8. Basis of monthly rates of pay.—In 1924, after data had been procured 
covering wages and working conditions of chauffeurs in various Government 
organizations in the United States, upon the recommendation of the Panama 
Canal Wage Board the salaries paid by the Post Office Department and by the 
navy yards were adopted as a basis for the computation of Panama Canal 
rates for chauffeurs. As chauffeurs in the Post Office Department were com- 
pensated on an annual basis and worked 306 days each year, the annual rates 
paid by the Post Office Department were divided by 306 to obtain the equiva- 
lent earnings of the post-office chauffeurs on a daily basis. The resulting 
daily rate was then divided by eight to obtain an hourly rate. In the navy 
yards the average of the hourly rates paid in six yards was adopted as repre- 
sentative of navy-yard rates of pay for chauffeurs. From a combination of the 
post-office and navy-yard rates of pay for chauffeurs, deduced as hereinbefore 
stated, a Panama Canal hourly rate for chauffeurs was computed. This hourly 
rate was then multiplied by 224 (covering eight hours’ service daily for 28 days 
each month) to obtain a Monthly rate of compensation, as the Panama Canal 
chauffeurs to whom the monthly rate was applied were working on an average 
of two Sundays and/or holidays monthly in addition to the usual service per- 
formed on week days. Thus, while an hourly rate of pay for chauffeurs was 
computed some 10 years ago, all chauffeurs in the Panama Canal service were 
carried at monthly rates of pay up until June 11, 1932. 

4. Basis of hourly rates of payv.—During the month of May 1932, owing to 
the employment of a considerable group of chauffeurs on new construction 
work where working hours were irregular and Sunday and holiday service 
was not required of the employees, it was decided to carry the construction 
group of chauffeurs at hourly instead of monthly rates of pay. A recom- 
mendation for the establishment of hourly rates of piy for chauffeurs was 
made by the foreman of motor transportation on May 16, 1932, but due to the 
more or less inescapable administrative delay in connection with the considera- 
tion and establishment of the proposed hourly rates of pay, such hourly rates 
were not officially approved by the Governor and placed into effect until June 
11, 1932. 

5. The schedule of hourly rates approved June 11, 1932, was derived from the 
Post Office Department rates and the navy-yard rates of pay for chauffeurs 
in the same manner as the monthly rates for chauffeurs described above, and 
the relationship between the hourly and monthly rates, as of June 11, 1932, 
was that the monthly rate was the product of 224 times (covering eight hours’ 
service daily for 28 days) the hourly rate of pay. 

6. Adjustment made in hourly rate of pay to comply with the Thomas Amend- 
ment.—In conformity with the Thomas amendment the hourly rates of pay 
established as of June 11, 1932, subsequently were increased 20% as of March 
28, 1934, in order to give the hourly chauffeurs the same compensation for 
40 hours’ work as they formerly received for 48 hours’ work. 

7. The monthly rates of pay in effect on June 1, 1932, and the hourly rates 
of pay established as of June 11, 1932, were proper rates of pay for the two 
groups of chauffeurs under the working conditions prevailing as of those dates. 
For the same number of hours employment the two schedules of rates paid as 
of June 1932 would have given the same compensation, irrespective of whether 
a chauffeur had been carried on the monthly or hourly schedule of rates. At 
present, however, owing to the effects of the Thomas amendment upon the two 
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schedules, a chauffeur in the Panama Canal service compensated on an hourly 
basis, receives less compensation for 40 hours service weekly than monthly 
chauffeurs working the same number of hours. 

8. In view of this, the question has arisen as to what the basis of the hourly 
rate of pay for chauffeurs should be. Should it be— 

(a) The rate established June 11, 1932, increased by 20% in conformity with 
the Thomas amendment, which is the rate now being paid to a number of 
chauffeurs in the “ pool” service of the Panama Canal carried at hourly rates 
of pay; or 

(b) An hourly rate which will give the chauffeurs, for 40 hours service 
weekly, the same monthly earnings as were received by chauffeurs carried 
on a monthly basis as of June 1, 1932, and which still remains in effect at 
the present time for all Panama Canal chauffeurs compensated on a monthly 
basis. 

(9) With hourly rates of pay definitely established for chauffeurs on the 
basis of (a) or (b) next above, would a transfer of a chauffeur from an hourly 
to a monthly rate of compensation, or vice versa, be prohibited under existing 
legislation? Such a change would, of course, be made only for the purpose of 
keeping the compensation of the individual in harmony with the general class 
of work to which he was regularly assigned. 

10. The views of the Panama Canal administration in regard to these mat- 
ters are: 

(a) The 28-day monthly rates of pay in effect for chauffeurs on June 1, 
1932, were proper for employees detailed to drive trucks where Sunday and 
holiday service was required and where the chauffeurs regularly were per- 
forming on an average of two days’ service on Sundays and/or holidays in 
addition to the usual service performed on week days. As of June 1, 1932, 
these 28-day monthly rates were not properly applicable to chauffeurs not de- 
tailed for Sunday and holiday duty for the reason that they were in excess 
of the 25% limitation over States rates of pay prescribed by law as a maximum 
for Panama Canal employment, 

(b) The hourly rates established as of June 11, 1932, were correct and 
proper as of that date for chauffeurs who were performing less than 28 days’ 
service monthly. The 20% upward adjustment in these rates, made as of 
March 28, 1934, in conformity with the Thomas amendment, seemingly con- 
stitutes the proper adjustment required by law. 

(c) Due to the fact that the employment of chauffeurs assigned to con- 
struction work does not always coincide with regular working hours, from 
an administrative viewpoint it is desirable to carry a part of our force 
of chauffeurs on an hourly basis of compensation, irrespective of whether 
it should be decided that the hourly rates now in effect or hourly rates which 
will provide the same earnings for 40 hours of service weekly as the monthly 
rates in effect on June 1, 1932, are proper and correct. 

11. In reaching the conclusion stated in the closing sentence of subparagraph 
“B” of the preceding paragraph, consideration has been given to decision 
A-4762, made by the Comptroller General under date of August 25, 1934, in 
the case of Lock and other employees of the Panama Canal. In the case of 
these employees the Comptroller General stated: 

“It is understood that the monthly rates fixed as of June 1, 1932. were 
proper and not in excess of 25% more than the rates paid for the same or 
similar services in the continental United States, and that the employees were 
not paid any additional compensation for overtime in addition to the esti- 
mated or average overtime which may have entered into the fixing of the 
monthly rates. If so, it is not apparent that the payment on a 40-hour 
week basis of the same monthly compensation paid June 1, 1932, for a greater 
number of hours per week, which was fixed with relation to the compensation 
of mechanics, ete., in navy yards, likewise required to be not less than the 
rate paid June 1, 1932, will exceed the limitation fixed in the 1912 statute. 
Of course, if the monthly rates of compensation for these employees as of 
June 1, 1932, were not on a proper basis, there would be for solution another 
problem, but there is no intimation in your letter that the rates as of June 1, 
1932, were any other than proper and legal salary rates. Furthermore, if 
the monthly rates in effect on June 1, 1932, were legally and properly fixed 
and did not exceed the 25% differential, the payment of the same rates per 
month with hours of work reduced to 40 per week is now required by the 
statute even though such rate when reduced to an hourly basis would exceed 
by more than 25% the hourly rate paid in the United States.” 
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12. As stated hereinbefore, the 28-day monthly rates in effect as of June 1, 
1932, were not considered proper for chauffeurs on construction jobs who were 
not required to work regularly on Sundays and holidays, and steps had been 
initiated during the month of May 1932 to establish hourly rates of pay for these 
employees, which were not more than 25% in excess of States rates for similar 
employment. In view of this, administrative action had been initiated and was 
under consideration as of June 1, 1932, to adjust our schedule of rates for 
chauffeurs; consequently, the present hourly schedule of rates, although not 
strictly in conformity with the monthly rates in effect on June 1, 1932, are ap- 
plicable to chaffeurs working under somewhat different conditions and therefore 
are considered to be correct and proper under the Thomas amendment for the 
class of work performed. 

13. Will you please submit to the Comptroller General, with a view to ob- 
taining a ruling as to whether the hourly rates established June 11, 1932, and 
increased by 20% in conformity with the Thomas amendment are proper rates 
of pay for chauffeurs compensated on an hourly basis in the Panama Canal 
Service and whether we may continue to use these hourly rates for chauffeurs 
assigned to construction or other projects where Sunday and holiday service 
normally is not required? 


Section 23 of the act of March 28, 1934, 48 Stat. 522, provides as 
follows: 

The weekly compensation, minus any general percentage reduction which may 
be prescribed by act of Congress, for the several trades and occupations, which 
is set by wage boards or other wage-fixing authorities, shall be reestablished 
and maintained at rates not lower than necessary to restore the full weekly 
earnings of such employees in accordance with the full-time weekly earnings 
under the respective wage schedules in effect on June 1, 19382: Provided, That 
the regular hours of labor shall not be more than forty per week; and all 
overtime shall be compensated for at the rate of not less than time and one-half. 

Particular reference is made to paragraph 11 of your letter and 
to the portion of the decision of this Office dated August 25, 1934, 
14 Comp. Gen. 156, 164, therein quoted. The statutory provision 
establishing the 40-hour week did not intend to reestablish illegal 
rates of compensation in effect as of June 1, 1932. On the basis of 
your statement that the monthly rates paid June 1, 1932, to the 
chauffeurs in the “ pool ” service of the Panama Canal, were in excess 
of the rates paid for similar service in the continental United States 
plus 25 percent, the maximum differential authorized by section 
4 of the Panama Canal Act of August 24, 1912, 37 Stat. 560, 569, 
and therefore illegal, it was proper in adjusting compensation on a 
40-hour week basis, to disregard the illegal monthly rates actually 
paid as of June 1, 1982, and to base the adjustment on the hourly 
rates established June 11, 1932, which, it is understood, should have 
been the rates paid June 1, 1932. 

Accordingly, the adoption by the Panama Canal of the rate stated 
in paragraph 8 (a) of your letter for payment of compensation to 
said chauffeurs under the 40-hour week statutory provisions appears 
to have been authorized under the law. 

Referring to paragraph 9 of your letter it is understood the two 
classes of chauffeurs are separate and distinct positions, one with a 
monthly rate of compensation requiring certain Sunday and holiday 
work, and the other with an hourly rate of compensation requiring 
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no Sunday and holiday work, the difference in the total compensation 
received representing only the difference in the length of service re- 
quired. As the President has given general authority to fill essential 
positions outside the continental United States, and as no administra- 
tive promotion would be involved, transfers from positions in one 
class of chauffeurs to the other would not be prohibited under exist- 
ing legislation. 
The questions presented are answered accordingly. 


(A-59720) 


MEDICAL TREATMENT—COAST GUARD OFFICER—PRIVATE 
HOSPITAL 


An officer of the Coast Guard “ absent on account of sickness” from the vessel 
to which attached, at a place where Public Health Service medical and 
hospital facilities are available, is not entitled to reimbursement from 
Government funds for expenses of private medical and hospital services 
procured by him. 


Comptroller General McCarl to Commander Norman B. Hall, United States 
Coast Guard, February 6, 1935: 


There has been received your letter of December 3, 1934, request- 
ing a review of settlement of November 16, 1934, by which was 


disallowed your claim for reimbursement in the sum of $342.90 for 
private hospital and nursing expenses incurred by you from Janu- 
ary 13 to February 10, 1934, for the reason that officers of the 
United States Coast Guard are not entitled to medical treatment at 
public expense while not in a duty status. 

You state as the basis of your request that commissioned officers 
are always on duty for purposes of pay and discipline; that your 
claim covers emergency hospitalization while absent due to illness, 
you having performed the duty assigned to you by the surgeon 
appointed by the Government to act in such cases; that you were 
directed to proceed to your home and could not do otherwise without 
risk of disciplinary action, and could not return to duty because 
your commanding officer would not permit you to serve aboard ship 
at sea in your disabled condition. 

The evidence at hand shows that you received treatment as an 
outpatient at the Marine Hospital, Stapleton, New York, from 
December 21 to 30, 1933, case being diagnosed as acute bronchitis, 
and then discharged from treatment as not fit for duty for 14 days, 
and advised to remain at home during that time; that in compliance 
with the doctor’s orders you went to your home in Washington, 
D.C.; that at 7 a. m. on January 13, 1934, while preparing to return 
to duty, you were taken with a severe rectal hemorrhage accom- 
panied with vomiting; that your wife became alarmed at your 
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condition and telephoned your family physician, Dr. Elliott M. 
Campbell, who directed that you be removed to a hospital at once; 
that in view of your condition at the time you were in no way able 
to direct your medical treatment; that owing to the extreme urgency 
of the case you were immediately removed to the Central Emergency 
Hospital where, while an examination was being made, another rec- 
tal hemorrhage occurred accompanied by vomiting and you became 
unconscious; that during your hospitalization you were in such a 
weakened condition that removal to another hospital was considered 
inadvisable. 

The voucher submitted is stated for payment from the Public 
Health Service appropriation for “ Pay of personnel and mainte- 
nance of hospitals, Public Health Service, 1934”, act of March 3, 
1933, 47 Stat. 1499, which provides, in part, as follows: 

For medical examinations, including the amount necessary for the medical 
inspection of aliens * * * medical, surgical and hospital services and 
supplies, * * * including necessary ae and reserve commissioned 
otticers of the Public Health Service, * * 

Officers and enlisted men of the Coast Guard are entitled to medical 
and hospital care and treatment by the United States Public Health 
Service. Prior to the consolidation of the Revenue Cutter Service 
and the Life Saving Service the officers and enlisted men of the 
Revenue Cutter Service were entitled to medical treatment because 
of their employment in the Merchant Marine Service of the United 
States. See 21 Op. Atty. Gen. 340 and 365. By the act of August 
4, 1894, 28 Stat. 229, provision was made for treatment of officers 
and men of the Life Saving Service in the marine hospitals under 
the control of the Government of the United States “as are seamen 
of American registered vessels ”; by the act of January 28, 1915, 38 


Stat. 800, the Revenue Cutter Service and the Life Saving Service 
were consolidated as the United States Coast Guard, and section 2 


provided, except as therein modified : 


* * * all existing laws relating either to the present Life Saving Service 
or the present Revenue Cutter Service shall remain of force as far as applicable 
to the Coast Guard * * *, 


The compilers of the United States Code on the authority of this 
last quoted provision of law have included as section 8 of title 24 of 
the United States Code the act of August 4, 1894, 28 Stat. 229, with 
the changes in phraseology required by the act of 1915 to read as 
follows: 


The privilege of admission to and temporary treatment in the marine hos- 
pitals under the control of the Government of the United States is extended 
to the officers and men of the Coast Guard under the same rules and regula- 
tions as those governing sailors and seamen, and for the purposes of this 
section members of the Coast Guard shall be received in said hospitals and 
treated therein, and at the dispensaries thereof, as are seamen of American 
registered vessels; but this section shall not be so construed as to compel the 
establishment of hospitals or dispensaries for the benefit of said officers and men, 
nor as establishing a home for the same when permanently disabled. 
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The only right you have to medical and hospital treatment as a 
member of the Coast Guard is to medical and hospital treatment in 
the Public Health hospitals or at Public Health relief stations (in- 
cluding contract hospitals if and when ordered there by an authorized 
Public Health Service officer) provided by the Public Health Service 
under the authority of its appropriations. 

On the basis of these statutory limitations the regulations for the 
United States Coast Guard, 1923, prescribing the conditions under 
which medical and hospital treatment may be furnished members of 
the Coast Guard provide: 

591. When an officer has been absent from his station or duty on account 
of sickness or injury, and such absence is accounted for by a certificate (form 
2522) from an officer of the Public Health Service, or, if no such officer was 
available, by a certificate from a reputable practicing physician, showing that 
the officer has been unable to perform duty, the officer shall be considered as 
having been “absent on account of sickness.” * * * Responsible officers 
are given authority to excuse absence on account of sickness with the same 
limitations as they are given to grant leave of absence. (See arts. 569 and 570.) 
(G. O. No. 8, C. G. H., Aug. 6, 1982.) 

592. An officer who has been under medical treatment and whose physical 
condition precludes his return to duty but does not necessitate hospitalization 
may be placed by headquarters in the status “absent on account of sickness.” 
The request to be placed in such a status shall be accompanied by a certificate 
from an officer of the Public Health Service, or, if no such officer be available, 
from a reputable practicing physician, showing that the officer concerned is 
unable to perform duty. * * * (G. O. No, 8, C. G. H., Aug. 6, 1932.) 

2151-d. Officers and enlisted persons while on leave of absence, absent on 
account of sickness, or on the retired list will be furnished medical relief by 
the Public Health Service only at marine hospitals and dispensaries conducted 
by that service. (See arts. 523 and 587.) (G. O. No. 8, C. G. H., Aug. 6, 1932.) 

Regulations of the United States Public Health Service, 1931, 
provide: 


637. Officers and enlisted persons of the Coast Guard while on authorized 
leave or sick leave may receive medical and surgical relief only at regularly 
established relief stations of the Public Health Service. 

Regulations governing the hospitals and relief stations of the 
United States Public Health Service, 1920, provide as to the Coast 
Guard as follows: 

391. Officers of the United States Coast Guard on leave, on sick leave, or 
retired will be furnished relief by the Public Health Service at Public Health 
Service and marine hospitals operated by the service and dispensaries con- 
ducted by the service, provided no bills for the same are incurred. * * * 

It appears from the evidence at hand that on January 13, 1934, 
you were in Washington, D. C., in a status of “ absent on account 
of sickness ” from the vessel to which attached apparently at New 
York. Under the provisions of article 2151-d of the Coast Guard 
Regulations officers of the Coast Guard while absent on account of 
sickness are entitled to be furnished medical relief by the Public 
Health Service only at marine hospitals and dispensaries conducted 
by that service. (See also paragraph 637 of the Public Health 
Service Regulations and paragraph 391 of the Regulations govern- 
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ing the hospitals and relief stations of the Public Health Service, 
quoted above.) Miscellaneous Publication No. 11, Treasury Depart- 
ment, Public Health Service, January 1, 1933, page 30, shows that 
there is a second-class relief station in the Post Office Department 
Building, Twelfth Street and Pennsylvania Avenue NW., Wash- 
ington, D. C., and it has been ascertained informally from the head- 
quarters of the United States Public Health Service that they have 
a contract with Providence Hospital, Washington, D. C., for the 
treatment of its beneficiaries, including the personnel of the Coast 
Guard. Government facilities were available for the treatment of 
your case had proper steps been taken by you to secure it when 
taken ill. Where medical and hospital treatment are furnished to 
members of the Coast Guard by persons not connected with the 
Public Health Service the appropriation for said service cannot 
be charged with the expenses incurred by the individual, unless the 
member is on duty and the treatment was furnished under the direc- 
tion or authority of the proper officer of that service. 21 Comp. 
Dec. 173; 76 MS. id. 990; 90 MS. Comp. Gen. 965. It is evident 
from the facts in the case that no attempt was made on your part 
to secure and utilize the existing provisions made for your care. 
Having arranged for your care and treatment independently of 
the provisions made by the Government, you are not entitled to 
reimbursement from Government funds. The settlement of Novem- 
ber 16, 1934, was correct and is sustained. 


(A-58472) 
FOREIGN PRODUCTS—DISCRETION OF HEAD OF DEPARTMENT 


The first sentence of section 2, title III, act of March 3, 1933, 47 Stat. 1520, vests 
in the head of the department or establishment a personal judgment or 
discretion to determine when it is inconsistent with the public interest to 
purchase articles or supplies of domestic origin or when the prices of the 
domestic articles are unreasonable, which discretion may not be delegated 
to a subordinate officer. The second sentence of section 2 makes an excep- 
tion resting upon matters of fact, that is, whether the supplies are mined, 
produced, or manufactured in the United States in a sufficient and reason- 
ably available commercial quantity or of a satisfactory quality, evidence 
of which may be submitted by a subordinate officer to whom that duty has 
been assigned. 


Comptroller General McCarl to the Secretary of the Treasury, February 7, 
1935: 


There has been received your letter of January 14, 1935, as follows: 


Reference is made to your letter of November 12, 1984, in further reference 
to the following contracts listed in General Schedule of Supplies: 

T ps—171, H. Boker & Company, Inc., New York, N. Y. (Items 41—N-60 to 69, 
Needles, crewel.) 

T ps—175, the Fuchs & Lang Manufacturing Company, New York, N. Y. (Items 
41-N-100 to 41—-N-125, Needles, engravers’, and item 41-S—920, Scrapers, stone 
engravers’. ) 
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T ps-189, Shrimpton Needle Company, East Orange, N. J. (Items 41—-N-85 to 
89, Needles, darning, and items 41—N-336 to 356, Needles, sewing.) 

T ps-478, George F. Muth & Company, Washington, D.C. (Items 18-I-515-d, 
18-I-515-h-3 and 4, 18-I-518-i, 18-I-545, 18-1-550-d and e, and 18-I-1115-A, 
Drawing instruments.) 

In reply you are advised that the order of the Secretary of the Treasury dated 
October 16, 1934, quoted in your letter, is intended to delegate to the Director of 
Procurement the authority to make determinations authorized by the act of 
March 38, 1933, in any case where the amount of the purchase is not more than 
$100.00. 

With respect to contracts numbered T ps—171, T ps-175, and T ps—189, the 
Director of Procurement, pursuant to said authorization, determined that do- 
mestic needles and scrapers as specified were not available. In this connection 
your attention is invited to the fact that no quotations were received on domes- 
tic needles and scrapers. 

With respect to the above-mentioned items of contract number T ps—478, the 
Director of Procurement determined that while domestic drawing instruments 
of the type specified are obtainable, they are of such high grade that their use 
in schools would be inconsistent with the public interest as their cost for such 
purpose is unreasonable. In further reference to these items your attention is 
invited to the fact that under item 18—I—1115—a, two bids were received, one on 
domestic and one on foreign articles. Tie domestic article did not have metal 
rack bar, protractor head or graduated vernier, and was held not to be a first- 
grade section liner as called for in the proposal and invitation to bid. No quo- 
tations were received on domestic articles under items 18-I-515—d, 18-I-515-h-3 
and 4, 18-I-518-i, 18-I-545, 18-I-550-d and e. 


Section 2, title III of the act of March 3, 1933, 47 Stat. 1520, pro- 
vides as follows: 
Notwithstanding any other provision of law, and unless the head of the de- 
partment or independent establishment concerned shall determine it to be incon- 
sistent with the public interest, or the cost to be unreasonable, only such unman- 
ufactured articles, materials, and supplies as have been mined or produced in 
the United States, and only such manufactured articles, materials, and sup- 
plies as have been manufactured in the United States substantially all from 
articles, materials, or supplies mined, produced, or manufactured, as the case 
may be, in the United States, shall be acquired for public use. This section 
shall not apply with respect to articles, materials, or supplies for use outside 
the United States, or if articles, materials, or supplies of the class or kind to 
be used or the articles, materials, or supplies from which they are manufactured 
are not mined, produced, or manufactured, as the case may be, in the United 
States in sufficient and reasonably available commercial quantities and of a sat- 
isfactory quality. 

This section of the act is composed of two parts, the first prohibit- 
ing the purchase of unmanufactured articles, materials, or supplies 
unless mined or produced in the United States, or manufactured 
articles unless manufactured in the United States from materials 
or supplies mined, produced, or manufactured in the United States, 
“unless the head of the department or independent establishment 
concerned shall determine it to be inconsistent with the public interest, 
or the cost” of domestic articles “to be unreasonable.” Congress 
has in this instance imposed upon the head of the department or 
establishment a specific duty involving the exercise of judgment and 
discretion, and it is a well-established rule that a specific authority 
to exercise judgment or discretion may not be delegated to or exer- 
cised by another. Hence, to justify the purchase of foreign articles— 
whether the cost thereof be less or more than $100—on the ground 
that the purchase of domestic articles in the particular instance 
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would be inconsistent with the public interest or the price thereof 
is unreasonable, the determination as to either of these two points 
must be by the head of the department or establishment concerned— 
it cannot be by a subordinate. 

The second part of the paragraph, however, makes an exception 
to the statutory restriction so imposed, which exception rests upon 
matters of fact, that is, whether the supplies are mined, produced, or 
manufactured in the United States in a sufficient and reasonably 
available commercial quantity and of a satisfactory quality. This 
second portion of the paragraph does not necessarily require action 
by the head of the department or establishment as there is not in- 
volved therein the exercise of personal judgment or discretion; but 
it does require a showing of facts upon which the exception may be 
based. Such showing may be made by subordinates to whom that 
duty is assigned. In other words, the existence of such facts may be 
established before this office in like manner as other facts necessary 
to support a claim for payment or for credit are required to be 
established. 

In view of the fact that no quotations on domestic needles and 
scrapers were received in response to the invitations for bids, and the 
reported finding by the Director of Procurement, it may be accepted 
that such articles are not manufactured or produced in this country 


in sufficient and reasonably available commercial quantities and of 
satisfactory quality. 

With respect to the drawing instruments, however, as some bids 
were submitted for domestic instruments, the contract for the pur- 
chase of such articles of foreign manufacture appears to rest upon 
whether the cost of the domestic articles is unreasonable in this in- 
stance, and that is a matter for your personal determination. 


(A-59290) 


FLEET NAVAL RESERVE—PAY FOR SATISFACTORY PERFORM- 
ANCE OF APPROPRIATE DUTIES—ACT OF FEBRUARY 28, 1925— 
METHOD OF COMPUTING 


The second paragraph of section 21 of the act of February 28, 1925, 43 Stat. 
1085, 1086, provides for payment to officers and enlisted men for satis- 
factory performance of appropriate duties at a maximum yearly or monthly 
basis which accrues from day to day while such personnel are in an 
appropriate duty status and while it is competent for the Secretary of 
the Navy to prescribe drills or equivalent periods of duty or instruction 
as appropriate duty, a rate of pay per drill or unit of service may not be 
fixed in lieu of the statutory yearly or monthly rate. 


Comptroller General McCarl to the Secretary of the Navy, February 7, 
1935: 


There has been received by your third indorsement of November 
27, 1934, with related correspondence, request dated November 2, 
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1934, of the officer settling the accounts of Lieut. Comdr. L. A. 
Puckett (SC), United States Navy, for review of the audit action 
suspending, in part, credit of the amounts paid to Ensign Roy 
Leonard Aker, SC-F, and Chief Pharmacist’s Mate James Oscar 
Aitken, representing pay for the satisfactory performance of appro- 
priate duties as members of the Fleet Naval Reserve not attached to 
a division thereof under the provisions of section 21 of the act of 
February 28, 1925, 43 Stat. 1085, 1086. 

According to the vouchers, Ensign Aker satisfactorily performed 
appropriate duties under regulations prescribed by the Secretary of 
the Navy during the periods August 1 to August 11, 1933, and 
August 27 to September 30, 1933, the officer having performed active 
duty for training with pay from August 12 to August 26, 1933, 
inclusive. For the two months’ period, August 1 to September 30, 
he was paid the sum of $16.67, less 15 percent deduction under the 
act of March 20, 1933, for the performance of four periods of appro- 
priate duty prescribed for August 8 and 28, and September 12 and 
26, 1933, and credit for $3.55 of the amount so paid was withheld 
in the accounts of the disbursing officer for reasons stated as follows: 

Officer was on active duty for training Aug. 12-Aug. 26, 1933. Allowed 1 
month and 15 days pay @ $8.33 per month less 15% or $10.62. 

See arts. H=2801 and H-2803, Bureau of Navigation Manual, The effect of 
Bureau of Navigation despatch of July 10, 1933, limiting the number of periods 
of appropriate duty for the months of August and September 1933 to two, was 
to fix the monthly rate of pay at one half of the maximum rate authorized 
by sec. 21 of the act of Feb. 28, 1925. 

Chief Pharmacist’s Mate Aitken performed appropriate duties 
under the regulations and active duty for training with pay for 
the same time based upon four periods of appropriate duty on same 
dates as those prescribed in Ensign Aker’s case and of the amount 
paid, $16.80, for the two months’ period, August 1 to September 30, 
1933, credit for $3.57 was withheld in the accounts of the disbursing 
officer for substantially the same reasons. 

It is understood that the method employed by the disbursing 
officer in computing pay for the satisfactory performance of appro- 
priate duties on the two vouchers in question is similar to the method 
used in other like cases. 

Section 21 of the act of February 28, 1925, 43 Stat. 1085, 1086, 
provides: 

Officers below the grade or rank of lieutenant commander and enlisted men 
of the Fleet Naval Reserve attached to a division thereof, organized under 
regulations prescribed by the Secretary of the Navy, shall receive compensa- 
tion at the rate of one-thirtieth of the monthly base pay of their grades, ranks, 
or ratings for attending, under competent orders, each regular drill, or other 
equivalent instruction or duty, as may be prescribed by the Secretary of the 
Navy: Provided, That no such officer or enlisted man shall receive pay for more 
than 60 drills or other equivalent instruction or duty in any one fiscal year: 


Provided further, That week-end cruises shall not be regarded as drills or 
other equivalent instruction or duty. 
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For satisfactory performance of their appropriate duties under such regula- 
tions as the Secretary of the Navy may prescribe officers above the grade or 
rank of lieutenant of the Fleet Naval Reserve shall receive compensation at 
the rate of not»more than $500 a year, and officers below the grade or rank 
of lieutenant commander and enlisted men of the Fleet Naval Reserve not at- 
tached to a division thereof, shall receive not more than four-thirtieths of the 
monthly base pay of their grades, ranks, or ratings, each month. 

In addition to the pay to which they may otherwise become entitled under 
this section, officers of or below the grade or rank of captain of the Fleet 
Naval Reserve regularly assigned to and commanding organizations of the 
Fieet Naval Reserve, organized under regulations prescribed by the Secretary 
of the Navy, and having administrative functions, shall receive compensation 
at the rate of $240 a year for the faithful performance of the administrative 
duties connected therewith. 

Pay under the provisions of this section shall not accrue to any officer or 
enlisted man during a period when he shall be lawfully entitled to pay for 
active duty or training duty. 


Articles H-2801 and H-2803, Bureau of Navigation Manual, pro- 
vide: 

H-2801. CoMPENSATION FOR OFFICERS BELOW RANK OF LIEUTENANT COMMANDER 
AND ENLISTED MEN. 

(1) Officers below the grade or rank of lieutenant commander and enlisted 
men of the Fleet Naval Reserve attached to a division thereof, organized under 
section 8 of this chapter, shall receive compensation at the rate of one-thir- 
tieth of the monthly base pay of their grades, ranks, or ratings for attending, 
under competent orders, each regular drill or other equivalent instruction or 
duty, as prescribed in section 7 of this chapter. 

(2) Officers below the rank of lieutenant commander and enlisted men of 
the Fleet Naval Reserve, not attached to a division, who satisfactorily perform 
not less than four periods of appropriate duty, as prescribed under article 
H-2709, during any full calendar month, shall receive four-thirtieths of the 
monthly base pay of their grades, ranks, or ratings, For a fractional month, 
or for a less number of periods of appropriate duty, they shall receive com- 
pensation proportionate to.the number of periods of appropriate duty performed 
or to the period elapsed, whichever may be the smaller amount. (Sec. 21 of 
the act.) (C. B. N. M. 2.) 

H-2803.. COMPENSATION FOR OFFICERS ABOVE THE RANK OF LIEUTENANT.— 
Officers of the Fleet Naval Reserve above the rank of lieutenant, who satis- 
factorily perform not less than four periods of appropriate duty, as prescribed 
under article H-2709, during any full calendar month, shall receive compensa- 
tion at the rate of $500 a year. For a fractional month, or for a less number 
of periods of appropriate duty, they shall receive compensation proportionate 
to the number of periods of appropriate duty performed or to the period 
eareed, nere may be the smaller amount. (Sec. 21 of the act.) (C. B. 
aN. a 


Section 21 of the law clearly provides two methods of payment for 
officers and enlisted men; the first paragraph providing that officers 
below the grade or rank of lieutenant commander and enlisted men 
of the Fleet Naval Reserve attached to a division shall receive com- 
pensation at the rate of one-thirtieth of the monthly base pay for 
each regular drill or other equivalent instruction or duty not in 
excess of 60 in any one fiscal year, while the second paragraph pro- 
vides for payment for satisfactory performance of appropriate duties 
at a rate of not to exceed $500 a year by officers above the grade or 
rank of lieutenant and four-thirtieths of the monthly base pay of 
their grades, ranks, or ratings each month of officers below the grade 
or rank of lieutenant commander and enlisted men of the Fleet 
Naval Reserve not attached to a division thereof. 
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The law having prescribed that payments accruing to officers and 
enlisted men of the latter class be calculated on a monthly or annual 
basis, the computations made in the audit of payments during 
months when less than the maximum duties were prescribed and 
when consequently less than the maximum pay became due for the 
satisfactory performance of appropriate duties, were required to 
be based upon a time basis, the rates of pay being reduced in pro- 
portion that the reduced requirements bore to the maximum require- 
ments necessary to receive the maximum pay provided by the statute. 

It is to be noted that the regulations have prescribed that not 
less than four periods of appropriate duty as defined in article 
H-2709, Bureau of Navigation Manual, are the requirements to 
entitle to four-thirtieths of the monthly base pay or compensation 
at the rate of $500 a year. Under the law the Secretary of the Navy 
undoubtedly has the authority to define and prescribe the appro- 
priate duties necessary to be satisfactorily performed by officers 
and enlisted men under the second paragraph of section 21 of the 
act of February 28, 1925, but there does not appear to be any 
authority in the act to pay these classes of officers and enlisted men 
on the basis of drills performed. The pay fixed for the satisfactory 
performance of appropriate duties for officers and enlisted men 
in the second paragraph of section 21, is a maximum monthly or 
yearly pay which accrues from day to day while such personnel 
are in an appropriate duty status. 1 Comp. Gen. 392. A rate of 
pay per drill or unit of service may not be fixed in lieu of the 
statutory monthly or yearly rate. 2 Comp. Gen. 375, 377. 

With respect to the payments made on the vouchers now under 
consideration, which it is understood are typical ef other payments 
during the same period, it appears that by despatch of the Bureau 
of Navigation to various commandants of the naval service, dated 
July 10, 1933, two drills per month with pay were prescribed for 
all organizations of the Fleet Naval Reserve beginning August 1, 
1933, and three drills per month for the months of October and 
November. This despatch further provided that appropriate duty 
for which pay was provided under the second paragraph of section 
21 was authorized on the same basis as drills and that “ equivalent 
instruction or duty” was not authorized. Explanatory of the 
meaning and intent of the above despatch and of the pertinent 
regulations, the Chief of the Bureau of Navigation by indorsement 
dated November 12, 1934, on the request of the disbursing officer 
stated : 


2. Articles H-2801 (2) and H-2803 of the Bureau of Navigation Manual pre- 
scribe as the rates of pay for reservists performing appropriate duty, the 
maximum rates authorized by section 21 of the act of February 28, 1925, on the 
basis of four periods per month, with a proportional decrease for a lesser 
number of periods or for a fractional part of a month. 
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8. Even did this Bureau feel that of itself it had the power to change the 
rate of pay as specified above, it was not the intention that dispatch of July 
10, 1983 (reference (c) of basic letter) should have this effect nor was it 
anticipated that it would be so interpreted. 

4. The intent was to permit those reservists authorized to perform appro- 
priate duty, to earn the appropriate duty pay authorized by law and regulations 
for a lesser number of periods or a portion only of each month. Under the 
provisions of Article H-2709(3) and (5) of the Bureau of Navigation Manual, 
those reservists who are assigned appropriate duties are required to perform 
them in the same manner and under the same conditions as other members 
of the organization perform drills or equivalent instruction or duty, and the 
number of such periods actually performed is made the basis for computing 
the compensation earned. It was therefore the intent of the above dispatch 
to permit a reservist performing appropriate duty to receive pay therefor on 
a basis of periods performed, receiving no pay for those weeks in which no 
drills were performed and receiving one-fourth of the monthly rate for those 
weeks in which appropriate duty was performed, in the manner prescribed, 
namely by attending the drills of the organization and performing the required 
duties thereat. 


It is evident from the last sentence of the quoted indorsement that 
the confusion which seems to exist with respect to the computation 
of appropriate duty pay arises from the erroneous premise that this 
pay may legally be computed on a drill or unit of service basis. 

The particular provision of law under consideration in substance 
is identical to the corresponding provisions of section 109 of the 
National Defense Act of June 3, 1916, as amended by the act of 
June 4, 1920, 41 Stat. 783. In considering the basis for computing 
pay of officers under that act it was stated in decision of this office, 
dated January 27, 1922, 1 Comp. Gen. 392, 395: 


A prerequisite to earning the drill pay prescribed for “captains and lieu- 
tenants belonging to organizations” is an enlisted organization. If, as you 
state, there are no enlisted men on the regimental headquarters roll, it is 
evident that the captains and lieutenants may not be paid as “ belonging to an 
organization ” within the meaning of the first sentence of section 109. Pay for 
these officers is provided for in the third sentence of section 109 in the follow- 
ing language: 

* * * officers below the grade of major, not belonging to organizations, 
shall receive not more than four-thirtieths of the monthly base pay of their 
grades for satisfactory performance of their appropriate duties under such 
regulations as the Secretary of War may prescribe. 

The rate of pay for these officers is not fixed by the law, but a maximum 
is prescribed which may be fixed, and the monthly maximum is the equivalent 
of four-thirtieths of the monthly base pay of their grade; the basis of pay- 
ment is not the number of drills attended, but the “satisfactory performance 
of their appropriate duties.” And this maximum is payable only for periods 
of time the officer is in a pay status thereunder, is, on the basis of “days of 
service.” 

If during any month or portion of a month an officer has performed less 
than 100 percent of the duties prescribed in regulations, the monthly maximum 
pay must be reduced proportionately. To illustrate: If four units of service 
are prescribed to earn the maximum pay, and an officer performs but three of 
the units of service, he will be entitled to but three-fourths of the maximum 
pay during the period he was in a drill pay status. 

With respect to the contention of the field officers that they are entitled 
to $500 per annum, based upon the number of drills attended, without refer- 
ence to the periods they may have been entitled to the pay of their grades, 
it is sufficient to quote the language of the statute. 

“Officers above the grade of captain shall receive not more than $500 a 
year * * * for satisfactory performance of their appropriate duties under 
such regulations as the Secretary of War may prescribe.” 








608 DEGISIONS OF THE COMPTROLLER GENERAL 


Here again is only a maximum that may be fixed, and the amount that may 
be fixed is payable, not for drills attended, but.“ for satisfactory performance 
of their appropriate duties.” That pay is based on periods or days of 
service, * * %, 

Applying the rule stated in the above decision to the facts in the 
present case, four drills or units of service per month were prescribed 
by the Secretary of the Navy in order to receive the maximum 
appropriate duty pay and for the months of August and September 
1933, but two drills or units of service were prescribed. By pre- 
scribing two drills or units of service as the appropriate duty for 
one month the rate for that month became two-fourths of one-half 
of the maximum provided for the satisfactory performance of four 
drills or units of service during the period the personnel is in an 
appropriate duty status. 

The maximum monthly pay of an ensign not attached to a division 
where two drills per month have been prescribed as the appropriate 
duty is one-half of four-thirtieths of $125, or $8.3314 less deductions 
under the act of March 20, 1933, payable, of course, only if he shall 
have been in an appropriate duty status the entire month. During 
August 1933 Ensign Aker was in an appropriate duty status only 
from the 1st to the 11th and from the 27th to the 31st, or 15 days. 
His pay for August, therefore, would be fifteen-thirtieths or one- 
half of $8.3314 less proper deductions under the act of March 20, 
1938. He was in an appropriate duty status during all of September 
and he was therefore entitled to pay at the same rate for the whole 
month. The difference between the amount paid and the amount 
properly payable in accordance with the above computation is prop- 
erly for disallowance and this applies equally to the case of Chief 
Pharmacist’s Mate Aitken, whose rate of pay is for computation in 
the same manner. 


(A-54736) 
COMPENSATION—40-HOUR WEEK—GOVERNMENT PRINTING 
OFFICE 


Upon the reestablishment of the 39-hour weekly schedule of work on six days 
per week for the administrative force of the Government Printing Office, 
the provisions of section 23 of the act of March 28, 1934, 48 Stat. 522, are 
not applicable, but the provisions of the Saturday half-holiday law of 
March 3, 1931, 46 Stat. 1482, and the decisions of the Comptroller General 
of the United States thereunder, again become applicable in computing 
cempensation for Saturdays or fractions thereof on which leave with or 
without pay has been granted. 


Comptroller General McCarl to the Public Printer, February 8, 1935: 
There has been received your letter of January 31, 1935, as follows: 


Section 23 of Public Act 141, 73d Congress, approved March 28, 1934, provides: 
“The weekly compensation, minus any general percentage reduction which 
may be prescribed by act of Congress, for the several trades and occupations, 
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which is set by wage boards or other wage-fixing authorities, shall be reestab- 

lished and maintained at rates not lower than necessary to restore the full 

weekly earnings of such employees in accordance with the full-time weekly earn- 

ings under the respective wage schedules in effect on June 1, 1932: Provided, 

That the regular hours of labor shall not be more than forty per week; and all 

=" shall be compensated for at the rate of not less than time and one 
alf.” 

In your decision, dated April 6, 1934 (A-54736), to the Public Printer you held 
that the 40-hour week provision applies to employees (including those on an 
annual basis) in the Government Printing Office whose compensation is fixed 
under provisions of the act of June 7, 1924 (U. S. C., Title 44, Sec. 40). 

Therefore, by a formal administrative order, the Government Printing Office 
was closed Saturdays to employees, including those in the Office of the Super- 
intendent of Documents who are under the classification act but who were 
prevented from performing their duties on Saturdays by the closing of the plant 
under the application of the 40-hour law (see your decision of April 12, 1934, 
A-54807). 

Congressional work has now made it necessary to stagger the production 
forces in order to have a force on duty Saturday, and all administrative annual 
employees who regularly work from 9 a. m. until 4:30 p. m. are required to 
work 4 hours on Saturdays because their services are necessary when the pro- 
duction employees are on duty, and it is not practical to apply the “ stagger” 
plan to administrative employees. 

Those employees in the Office of the Superintendent of Documents who are 
under the Classification Act will at once revert to the application of the Satur- 
day half-holiday law until such time as their work is stopped by the closing 
of the Government Printing Office on Saturdays. A question arises, however, 
as to whether the Public Printer should apply the provisions of the Saturday 
half-holiday law to those administrative annual employees whose rates of pay 
are fixed under the provisions of the act of June 7, 1924, during the time they 
are required by administrative order to work four hours on Saturdays. It 
would seem that the Saturday half-holiday law is not for application in con- 
nection with these annual employees, who regularly work from 9 a. m. to 4:30 
p. m., as it would in some instances result in placing them in what would, in 
effect, be a 42-hour week. An illustration of this is the case of an employee 
who has worked 7 hours a day for the first 5 working days of the week and 
an additional 3 hours—9 to 12—on Saturday morning and is then granted 
leave without pay from 12 to 1, which completes his weekly work period. 
Under the Saturday half-holiday law, this employee would be charged with 
4 hours’ leave without pay for Saturday. This in effect, at least for pay pur- 
poses, sets up a 42-hour week, which would seem to be prohibited by the pro- 
visions of the act of March 28, 1934, limiting the hours to not more than 40 
a week, 

Your decision is respectfully requested on this question. 

Should your decision be that it is not legal and proper to so apply the Satur- 
day half-holiday law, your advice is then requested on the following points: 

1. If an annual employee works or is on leave with pay 4 hours on Satur- 
day, how much time should be given for that day? What notation, if any, is 
required on pay roll as to hours Saturday? Would he be in a pay status for 
Sunday whether or not he reported at the beginning of work the following 
Monday? 

2. If an annual employee is excused two hours without pay—9 to 11— 
Saturday morning, and works 2 hours—11 to 1—how much time is he to he 
given for that day? What notation is required on pay roll as to hours on 
Saturday? Would he be entitled to pay for Sunday whether or not he re- 
ported at the beginning of work Monday? 

83. If an annual employee works the first 3 hours on Saturday and is then 
excused the last work hour without pay, how much time is he to be given for 
that day? What notation is required on pay roll as to the hours on Saturday? 
Would he be entitled to pay for Sunday should be not report at the beginning of 
work on Monday. 

4, If an annual employee is excused four hours without pay on Saturday, how 
much time, if any, is he to be given for that day? What notation is required 
on pay roll as to hours on Saturday? Would he be entitled to pay for Sunday 
should he not report at the beginning of work on Monday? 
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In decision of April 6, 1934, to the Public Printer, 18 Comp. Gen. 
265, 269, question 4 was stated and answered as follows: 

4. Does the provision of section 23 fixing the regular hours of labor at not 
more than 40 per week apply to all employees of the Government Printing 
Office; or is the Saturday half-holiday law still in effect as to certain em- 
ployees, and if so, to what classes or groups? 

In consideration of this question, your attention is invited to the fact that 
the Government Printing Office is essentially and almost exclusively a manu- 
facturing establishment and that all of its work is so interrelated and each 
operation so dependent upon another that it would be extremely difficult, if not 
impossible, to fix different hours of labor per week for various groups, 

Furthermore, nearly all the supervisors are paid annual salaries as fixed by 
the Public Printer, and, if it were held that the 40-hour week does not apply 
to them, these supervisors would be required to work 44 hours per week and 
consequently would have no employees to supervise for four hours a week 
unless employees on the 40-hour week could be rotated. This might result in 
serious loss of production and waste of funds. I am of the opinion, therefore, 
that the only practical method of operating the Government Printing Office 


is to apply the 40-hour week alike to employees on hourly rates and annual 
salaries, 


In answer to question 4, you are advised that the regular hours of labor 
for all employees of the Government Printing Office except those employees 
in the office of the Superintendent of Documents whose compensation is spe- 
cifically made subject to the classification act, are required to be fixed at not 
more than 40 hours per week. If the 40 hours are distributed over 5 days of 
the week only, the Saturday half-holiday law becomes inoperative and the 
administration office may, due to the exigencies of the service, include Saturday 
as one of the 5 working days of the week either as to individual employees, 
groups of employees, or the entire force. 13 Comp, Gen. 57. 

Based on the statement of facts and conditions as then submitted 
by the Public Printer, it was held that all administrative employees 
of the Government Printing Office proper, that is, excepting employ- 
ees in the office of the Superintendent of Documents, might properly 
be brought within the provisions of the 40-hour week statutory pro- 
vision, and that the Saturday half-holiday law would not apply to 
them if the maximum of 40 hours per week were distributed over 
5 days only. The quoted decision was rendered on the basis of the 
facts and conditions as then submitted and with the understanding 
that the administrative force of the Government Printing Office 
proper, who are paid on an annual basis, would work the same hours 
and during the same time as the mechanical force and on a 5-day 
week basis. It was concluded in said decision and subsequent deci- 
sions that the hours of work of administrative employees paid on an 
annual basis whose duties depend on, and are closely connected with, 
a mechanical force, might be readjusted to coincide with the 40-hour 
schedule on 5 days per week fixed for the mechanical force under 
the statute, without regard to the Saturday half-holiday law. There 
was no intention to hold, and it may not be held, that the 40-hour 
week statutory provision is otherwise applicable to an administra- 
tive force whose positions are not in the “several trades and occupa- 
tions ” within the meaning of said statute. 

It is now disclosed that the administrative force of the Govern- 
ment Printing Office proper paid on an annual basis, other than 
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supervisors, are not required to work and do not work exactly the 
same hours as the mechanical force, but that the 39-hour weekly 
schedule of 7 hours for 5 days and 4 hours on Saturdays has been 
or will be reestablished in order that there will be an administra- 
tive force on duty on each of the 6 working days of the week. On 
this basis this class of employees will not be affected by the 40-hour 
week law and as to them the provisions of the Saturday half-holi- 
day law of March 3, 1931, 46 Stat. 1482, and the decisions of this 
office thereunder, again become applicable in computing compensa- 
tion for Saturdays or fractions thereof on which leave with or with- 
out pay has been granted. See 11 Comp, Gen. 119; id. 129; id. 216; 
id, 304. 


Your questions are answered accordingly. 


(A-59561) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS—EXECUTIVE- 
ORDER CLASSIFICATION 


Where the rate of compensation for an emergency position is originally fixed 
administratively at less than the maximum rate prescribed for the proper 
grade by Executive Order No. 6746, dated June 21, 1934, an increase to 
the maximum rate prescribed by the Executive order for the proper grade 
is prohibited as constituting an administrative promotion. 


Comptroller General McCarl to the Chairman, National Labor Relations 
Board, February 8, 1935: 


There has been received your letter of January 18, 1935, as follows: 


This will acknowledge your letter of January 16, 1935. I have to lay be- 
fore you further information in the matter. 

There was an actual change in responsibility involved in the change in 
status from associate director to regional director, although it was not, perhaps, 
apparent from the data you had. 

A regional director is a direct representative of this Board, the head of a 
field agency which covers a given territory. An associate director is one who 
works under the general supervision of the regional director for his territory, 
eovering either the entire territory of the regional director or a specified 
portion of it. 

It is the opinion of this Board that the change in responsibilities and the 
work involved in representing this Board directly in the field without the inter- 
vention of a superior show the change in status which warrants a promotion 
from grade 13 to grade 14 in the case referred to above. 


In the decision of January 16, 1935, 14 Comp. Gen. 554, referred 
to in the above-quoted letter, it was held as follows: 


Both the salary rates of $4,000 and $4,500 per annum appear in the Execu- 
tive order schedule as the salary rates for grades 13 and 14, respectively. It 
is understood that the Board classified the position of associate director, the 
title of which was later changed to regional director with no change in duties 
and responsibilities, occupied hy Dr. Nylander, in Executive order grade no. 
13 with salary rate of $4,000 per annum. If so, and the change from associate 
director to regional director was merely one of title designation and not the 
promotion or transfer of the incumbent from one distinct office or position to 
another, the advancement of the position to grade 14 with salary rate of 
$4,500 per annum, with no substantial change in duties and responsibilities, 
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would be prohibited during the current fiscal year as an administrative pro- 
motion by the terms of section 7 of the act of March 3, 1933, 47 Stat. 1515, 
as extended through the fiscal year 1935 by section 24 of the act of March 
28, 1934, 48 Stat. 522. 

Even though there may exist under your organization separate 
and distinct positions of associate director and regional director, 
indicated in your present letter, and the office of regional director 
has been administratively placed or allocated in E. O. grade 14, there 
remains the fact, stated in your prior letter, that “A short time after 
his appointment as associate director, his title was changed to re- 
gional director.” There has been no showing that Dr. Nylander, 
beginning October 1, 1934, actually performed service as an associate 
director under the supervision of a regional director and at some 
time thereafter began the performance of different duties of greater 
importance and responsibility. On the contrary, it appears from 
your two communications that shortly after October 1, 1934, Dr. 
Nylander’s title was changed from associate director to regional 
director, but his rate of compensation was not increased coincident 
with the change in title. It was clearly within the authority of the 
Board to fix the rate of $4,000 as the compensation in a particular 
case for the regional director even though that position had been 
classified as in E. O. grade 14, because the rates stated in Executive 
Order No. 6746, dated June 21, 1934, for the respective numbered 
grades are maximum rates only. And since the initial salary rate in 
this case was thus fixed at $4,000 shortly after October 1, 1934, for 
the position held in E, O. grade 14, an increase now to $4,500 in the 
same grade would constitute an administrative promotion and is pro- 
hibited during the current fiscal year. 

Accordingly, the facts stated in your present letter do not justify 
any change in the conclusion of the decision of January 16, 1935, 
and said decision must be and is affirmed. 


(A-G0053) 


CONTRACTS—TIME LIMIT WITHIN WHICH BID MUST BE 
ACCEPTED—MISTAKE IN BID 


Where a low bidder, subsequent to the time set for the opening of the bids, 
alleged a mistake in its bid and requested to withdraw, claiming that cer- 
tain computations entering into the amount of the bid were made prior to 
receiving estimates from subbidders, and after the price had been submit- 
ted by the subbidders it was found that the subbidders had been under- 
estimated, such explanation is nothing more than an error in judgment on 
the part of the bidder and does not constitute mistake such as would re- 
lieve the bidder from the obligations under its bid. However, the bid hay- 
ing been submitted on condition that the bidder receive “ written notice of 
the acceptance within 20 days after the date of opening of the bids”, and 
no notice having been given within the time limit so specified and the bid- 
der having refused to extend the time limit, the bid may be disregurded. 
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Where the time limit specified in the bid for acceptance is not sufficient to per- 
mit final determination of the claim of mistake before the expiration thereof 
and the bidder refuses to extend the time limit pending such determination, 
the bidder should be notified before the expiration of the time limit and 
before forwarding the matter to the Comptroller General for consideration 
and determination, that its bid is accepted subject to the final action of 
the Comptroller General on the pending claim of mistake. 


Sa General McCarl to the Secretary of the Treasury, February 


There has been received your letter of January 28, 1935, as follows: 


This Department advertised between November 24 and December 15, 1934, 
for proposals to furnish all labor and material in the construction of the 
Flatbush Postal Station, Brooklyn, New York. Date of opening was fixed at 
1:00 p.m., December 2ist. The request for plans, dated December 5th, of 
Bartley Brothers Builders, Ine., was received December 10th and plans were 
mailed on December 11th to the correct address, 23-36 36th Street, Long Island 
City, New York. Detailed requirements as to lumber and carpenter work were 
set out in paragraphs 605-765 of the specifications. 

On December 21st, prior to opening, the bid of Bartley Brothers Builders, Inc., 
dated December 20, 1934, accompanied by guaranty check, was received. Sub- 
sequently, but prior to opening, a telegram was received from this bidder direct- 
ing that $4,000.00 be deducted from its bid, making the bid $62,000.00. At 
opening, the original bid of this bidder was found to be $66,000.00, but the 
deduction of $4,000.00 made it the lowest of twenty-two submitted. 

On December 24th, the low bidder advised that its telegraphic bid was a 
mistake and that its price was still $66,000.00. On December 26th, it submitted 
an affidavit supported by the original estimate sheet and letters from sub- 
bidders and requested permission to withdraw its bid of $62,000.00. The 
affidavit stated that the plans by mistake had been sent to 23-36 36th Street 
and that the bidder had only four working days to prepare its figures; that, 
because of the holidays, not all of its subbids had been received; that after 
mailing, a reduction of $4,000.00 was figured, but that on receipt of subbids it 
was found that rough lumber and carpentry had been underestimated about 
$4,000.00. On December 28th, the low bidder declined to extend the time for 
consideration of its proposal to January 31st. 

Investigation shows that the mistake arose from making the estimate for 
rough lumber and carpentry before receiving subbids and not from clerical 
error. No evidence was submitted explaining why the original bid was 
$4,000.00 higher, or supporting the claim of delay in the mails. Examination 
of the bidder’s letter of January 4, 1935, shows that the Flatbush Postal Station 
is the first general contract of this size ever estimated by it. 

The low bidder has advised that it cannot perform the contract at the price 
of $62,000.00. The total limit of cost for the construction of the above postal 
station is $130,000.00 and the unobligated balance amounts to $69,175.00. 

The second low bid received, that of Richmond Engineering and Contracting 
Co., Inc., New York, N. Y., was $64,900.00 (No. 1), $64,700.00 (No, 2), Alternate 
A (add $900.00), Alternate B (no change), and was accompanied by a sufficient 
bid bond in the sum of $2,000.00. This Department considers that the second 
low bidder, Richmond Engineering and Contracting Co., Inc., is technically 
and financially qualified. Time to consider this proposal has been extended to 
February 15th. Examination of the synopsis shows that most of the remaining 
bids are substantially higher. 

The case is submitted for your consideration and decision as to whether the 
low bid of Bartley Brothers Builders, Inc., in the sum of $62,000.00, etc., may 
be disregarded and the second low bid of Richmond Engineering and Contracting 
Co., Inc., in the sum of $64,900.00, etc., accepted. 


The Standard Government Instructions to Bidders, paragraph 14, 
with respect to which all bidders are put on notice as to the pro- 
visions thereof, notified all bidders concerned that negligence on the 
part of any bidder in preparing his bid conferred no right for its 
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withdrawal after it had been opened. Bidders were advised also 
in paragraph 19 of said instructions that— 

19. Errors in bid.—Bidders or their authorized agents are expected to examine 
the maps, drawings, specifications, circulars, schedule, and all other instructions 
pertaining to the work, which will be open to their inspection. Failure to do 
so will be at the bidder’s own risk, and he cannot secure relief on the plea of 
error in the bid. In case of error in the extension of prices the unit price will 
govern. 

With respect to the telegram of modification of the said bid which 
was received prior to the opening of the bids, it is to be observed that 
Standard Government Instructions to Bidders, in paragraph 13, 
make special provisions therefor, it being provided as follows: 


’- * * 
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unless specifically authorized, telegraphic bids will not be considered, 
but modifications by telegraph of bids already submitted will be considered if 
received prior to the hour set for opening. 

The low bidder in this instance did not request withdrawal of the 
bid prior to the time fixed for opening, and there has not been 
established such a mistake as would authorize reformation or with- 
drawal of the bid. 

The bid was as intended. The telegram of modification reducing 
the bid $4,000 is as much a part of the bid and has the same force 
and effect as if the total price had been $62,000 in the formal bid as 
first submitted. The alleged mistake is that the bidder figured the 
rough lumber and carpentry prior to receiving estimates from sub- 
bidders and that after the price had been submitted by the sub- 
bidders, it was found that the rough lumber and carpentry had been 
underestimated about $4,000. This error in judgment on the part 
of the bidder in submitting its bid does not constitute mistake such 
as. would relieve the said bidder from the obligations under its bid. 

However, the bid was submitted on condition that the bidder re- 
ceive “written notice of the acceptance within 20 days after the 
date of opening of the bids.” The date of opening was December 
21, 1934, and the bidder has not yet received written (or other) 
notice of acceptance of its bid and by letter of December 28, 1934, 
it refused to extend the time for acceptance. Accordingly, said bid 
may be disregarded in making the award. 

It is suggested that, should a similar situation arise hereafter— 
that is, where the time specified for acceptance is not sufficient to 
permit final determination of the claim of mistake before the expira- 
tion thereof and the bidder refuses to extend the time limit pending 
such determination—the bidder be notified before the expiration of 
the time specified and before forwarding the matter to this office for 
consideration and determination, that its bid is accepted subject to 
the final action of this office on the pending claim of mistake. Such 
a procedure would protect the interests of the United States and 
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tend to prevent a bidder from alleging mistake merely for the pur- 
pose of causing delay in acceptance so as to avoid the consequences 
of an ill-advised bid. 


(A-59683) 


COMPENSATION—ADMINISTRATIVE PROMOTIONS—SAVINGS ON 
AN ANNUAL BASIS 


Unless and until there has been a definite apportionment for personal services 
by or pursuant to the authority of the President for the fiscal year 1935 
to be expended by the Department of Agriculture out of the total appro- 
priation for emergency conservation work, the commitments as of July 1, 
1934—that is, the amount of the total salary rates of all existing positions 
filled or vacant as of July 1, 1934, constitute the basis for later deter- 
mining the savings to be derived only from the nonfilling of vacancies, 
absences without pay, reduction in compensation, etc. 


Comptroller General McCarl to the Secretary of Agriculture, February 9, 
1935: 


There has been received your letter of January 11, 1935, as 
follows: 


It is the desire of this Department, if possible, to utilize the administrative 
promotion provision in section 24 of the Independent Offices Act of March 28, 
1934, as a means of removing certain inequalities in the compensation of 
employees of this Department paid from the appropriation for emergency 
conservation work. This discrimination has been a source of administrative 
concern during the rather long period of its existence. 

If there were question of emergency funds warranted to the Department 
for expenditure as well as for obligation, there would presumably be no other 
difficulty than that which might arise in evidencing the necessary savings. 
In the case of the emergency conservation fund, however, this Department 
obligates and administers, but does not disburse; the War Department is by 
Executive direction the allottee of the fund. Our obligating authorization 
is in the form of “ Procurement authorities” for specific aggregate amounts, 
corresponding uniformly to estimates submitted by the Department. Payment 
is by the disbursing staff of the War Department. 

There is thus presented with respect to administrative promotions in our 
positions dependent upon the emergency conservation fund a special situa- 
tion quite apart apparently from those which have hitherto received your 
consideration. The rule in 14 Comp. Gen. 67 is that the savings must exist 
with respect to the entire appropriation or apportionment involved. Use 
of the appropriation as the unit in the cases presented would be difficult 
to the point of impracticability. It is to be supposed that the War Depart- 
ment in its capacity of paymaster only, without control and presumably without 
systematic record of appointments and personnel changes in the four or five 
departments and independent establishments concerned in emergency conser- 
vation work, could know nothing of the savings in the funds apportioned to 
this Department except upon information which the Department might afford ; 
hence savings certification by the War Department, even if agriculture alone 
were concerned, could not be expected. It seems a fair presumption also that 
a similar condition exists as to the emergency conservation fund in other 
Federal branches outside of the War Department to which the latter issues 
procurement authorities. Thus, dealing with the appropriation as a unit, 
it appears that any certification as to savings would of necessity be the com- 
posite responsibility of all participating Federal branches, and promotions 
oo ane branch would be dependent upon savings or dearth of savings in the 
others. 

This seems obviously repugnant to the purposes of the promotion provision. 
But the difficulty apparently disappears, if, using the alternative unit of savings 
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measurement specified in 14 Comp. Gen. 67, the apportionment to the depart- 
ment effected by the War Department procurement authorities may be employed 
as the basis of savings computation. This would place the funds assigned 
for obligation and administration but with reservation of disbursement to 
another branch in the same category as funds transferred by Treasury warrant 
from appropriations made initially to another department. The savings 
certification would then rest upon the knowledge and records of the branch 
in which the appointments were actually made; and promotions within a 
given department would be independent of conditions in external organizations 
expending the same funds, 

In view of these considerations your decision is requested whether upon 
determination by this Department under the rules prescribed by your office 
that adequate salary savings have been realized in the emergency conserva- 
tion fund assigned to the Department for obligation and administration, such 
promotions may be made; and whether in placing on pay rolls the form of 
certification prescribed in 14 Comp. Gen. 1 the word “ apportionment ” may be 
substituted for “ appropriation.” 


Section 24 of the act of March 28, 1934, 48 Stat. 523, provides, in 
part, as follows: 


Section 7 [prohibiting administrative promotions] of the Treasury-Post 
Office Appropriation Act, fiscal year 1934, is amended by adding after the 
first proviso thereof a colon and the following: “ Provided further, That 
administrative promotions may be made during the fiscal year 1935 to the 
extent that funds are available therefor, on an annual basis, from savings 
made in the amounts apportioned for personal services from the applicable 
appropriations for the fiscal year 1935.” 


The general rule for determining savings on an annual basis 
was stated in decision of June 9, 1934, A~-54807, 18 Comp. Gen, 419, 
421, as follows: 


The purpose and intent of that portion of section 24 of the act of March 28, 
1934, 48 Stat. 522, amending section 7 of the act of March 8, 1933, 47 Stat. 
1515, appears to be to permit the use of 1935 appropriations exclusively avail- 
able for salary payments, or administratively apportioned for salary payments 
on an annual basis from appropriation items available also for other purposes, 
by the use of any savings that may be made, on an annual basis, by administra- 
tive economies in the use of such annual personnel appropriations or annual 
administrative apportionments for personnel. 

Consequently, as a prerequisite to any such administrative promotions dur- 
ing the fiscal year 1935, there must be a showing of the amount specifically 
appropriated or apportioned for personal services for the particular office or 
activity involved, and a showing as to the amount thereof necessary to pay 
the salaries for an entire year of all positions, whether filled or vacant, exist- 
ing on July 1, 1984. The difference, if any, between said two accounts may be 
regarded as a saving available for promotions within the meaning of the pro- 
vision in question. Likewise, any savings resulting from the nonfilling of 
vacancies existing on July 1, 1934, or which may occur during the fiscal year, 
provided impounding thereof be waived by the President, and any savings 
resulting from reductions in salaries or from absences without pay, whether 
voluntary or involutary, will be available for such promotions. * * 


The act of June 16, 1933, 48 Stat. 275, makes an appropriation for 
further carrying out the emergency conservation work authorized by 
the act of March 31, 1933, 48 Stat. 22, “ to be expended in the discre- 
tion and under the direction of the President.” Therefore, an appor- 
tionment made by the President for personal services for the fiscal 
year 1935 to be expended by the Department of Agriculture out of 
said total appropriation for emergency conservation work, properly 
would be the basis for determining savings on an annual basis under 
provisions of section 24, act of March 28, 1934, supra. 
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Unless and until such definite apportionment for personal services 
be made under said appropriation, the commitments as of July 1, 
1934—that is, the amount of the total salary rates of all existing posi- 
tions, filled or vacant, as of July 1, 1934, paid out of the allotments 
to the Department of Agriculture—constitute the basis for later de- 
termining the savings to be derived from the nonfilling of vacancies, 
absence without pay, reductions in compensation, etc. 13 Comp. 
Gen. 450; 14 id. 87, 89. The question presented is answered 
accordingly. 


(A-59837) 
PERSONAL SERVICE ACCOUNTS—VIRGIN ISLANDS COMPANY 


As the capital of the Virgin Islands Company is derived from appropriated 
funds, it may not be used for the hire of a firm of certified public account- 
ants to provide a system of accounts and cost system for that company, 
such use of appropriated funds being in contravention of section 5 of 
the act of April 6, 1914, 38 Stat. 335. 


Comptroller General McCarl to the Chairman, Board of Directors, The Virgin 
Islands Company, February 9, 1935: 


There has been received your letter of January 16, 1935, as fol- 
lows: 


At the meeting of April 16, 1934, the stockholders of the Virgin Islands 
Company authorized the president of the company to engage certified public 
accountants to provide for a system of general accounts and a cost system. 
This work has been completed and the representatives of your office have used 
this report in connection with the general system of accounts provided for in 
your letter of November 22, 1934. Your representatives in St. Croix have made 
continual reference to this report in connection with the installation of a 
cost accounting system. 

There is enclosed herewith an approval of the stockholders of the Virgin 
Islands Company for the payment of the bill of Phagan, Tillison and Tremble. 
There is also enclosed a voucher covering this payment with a preaudit state- 
ment. 

The Virgin Islands Company borrowed $150,000 for operating capital and in 
view of the fact that this money is to be repaid and that the cost system as 
set up by the accountants is an authorized expense of the company, chargeable 
to the above $150,000, it will be appreciated if you will give this matter your 
consideration and approve the voucher for payment. 


Section 5 of the act of April 6, 1914, 38 Stat. 335, provides: 


That no part of any money appropriated in this or any other act shall 
be used for compensation or payment of expenses of accountants or other 
experts in inaugurating new or changing old methods of transacting the business 
of the United States or the District of Columbia unless authority for employ- 
ment of such services or payment of such expenses is stated in specific terms 
in the act making provision therefor and the rate of compensation for such 
services or expenses in specifically fixed therein, or be used for compensation 
of or expenses for persons, aiding or assisting such accountants or other 
experts, unless the rate of compensation of or expenses for such assistants is 
fixed by officers or employees of the United States or District of Columbia 
having authority to do so, and such rates of compensation or expenses so 
fixed shall be paid only to the person so employed. 


As the capital of the Virgin Islands Company is derived from 
appropriated funds, the above statute is applicable thereto and this 
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office is without authority to waive this statutory prohibition. Ac- 
cordingly, payment of the voucher for services of certified public 
accountants is not authorized. 1 Comp. Gen. 93; id. 252; 5 id. 608; 
A-53936, April 6, 1934. 
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(A-58802) 


SURETY BONDS—GOVERNMENT EMPLOYEES—REPRINTING GOV- 


ERNMENT FORMS BY SURETY COMPANY FOR USE IN SOLICIT- 
ING BUSINESS 














































The statutory provisions relating to giving surety bonds by Government em- 
ployees, title 6, United States Code Annotated, contemplate the furnishing 
of the bond by the employee at his own expense and without direction or 
influence from his superiors, subject only to the requirement that the 
surety offered be an approved surety and that the premium charged be 
not in excess of that authorized by the statute. Any undertaking by officers 
of the Government to influence employees directly or indirectly to furnish 
surety bond in a particular company is an evasion of the clear intent of 
statutory provisions. 


The reprinting of approved Government forms by surety companies with the 
inclusion therein of the name of such company takes away the identity of 
such forms as approved Government forms, and any notation appearing 
on the reprinted forms indicating that they are approved Government forms 
is a misrepresentation and is unauthorized. 


Comptroller General McCarl to the Secretary of Agriculture, February 11, 
1935: 


There has been received your letter of December 26, 1934, with 
inclosures, as follows : 


Your letter of November 23, quoting telegram received from the Glens Falls 

Indemnity Company, Glens Falls, New York, protesting that the bonds for 
assistants in cotton adjustment employed under the Cotton Control Act of 
3934 had been printed with the name of the Seaboard Surety Company In- 
corporated in said bond, has been reeeived. 
* The form in question is known as B. A. 30, and was prepared in the Cotton 
Production Section of the Agricultural Adjustment Administration and was 
approved by all divisions concerned, as is shown on copy of the bond form and 
transmittal papers as attached hereto, This bond form did not carry the name 
of any particular indemnity company, but permission was granted to the Sea- 
board Surety Company to reprint the form, including the name, with the under- 
standing that the printing was to be done at their own expense and only for 
the purpose of expediting the preparation of the bonds for such persons as 
desired to arrange with them for the necessary bond. 

One copy of this form was submitted to the representative of each of the 
bonding companies making request for the same through their local repre- 
sentatives. The companies to whom submitted include Glens Falls Company, 
Glens Falls, New York; The American Indemnity Company of Galveston, Texas; 
the United States Guaranty Company of New York; the United States Fidelity 
and Guaranty Company of Baltimore, Maryland; the Fidelity and Deposit 
Company of Baltimore, Maryland; the New Amsterdam Casualty Company of 
Baltimore, Maryland; and possibly others. Copy of a letter addressed to Horace 
F. Clark & Son, local agents of the Glens Falls Indemnity Company, trans- 
mitting this form is attached hereto. Similar letters were addressed to the 
other companies. 

The companies interested were asked to submit an annual rate on the pro- 
posed bond to be written for $5,000, and to indicate also the minimum earned 
premium that would be retained in event the bond was canceled before the 
expiration of a 12-month period. In this correspondence and also in discus- 
sion with the local agencies it was suggested that the Department would be 
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willing to approve a rate of $1.35 per thousand, which was the established 
rate at which bonds were being issued in behalf of employees of the Farm 
Credit Administration who were charged with responsibilities even greater 
than those incumbent upon the assistants in cotton adjustment. 

In their eagerness to get this business, Horace F. Clark & Son, represent- 
ing the Glens Falls Company, secured the names of the appointed assistants 
in cotton adjustment and mailed a circular letter to each, soliciting their 
business, offering to write the bond for $1.35 per thousand. This letter was 
mailed before the bond form was finally approved and before it was sub- 
mitted to competing companies. Copy of this letter and their application is 
attached hereto. 

The Department was advised by the Washington office of bonding compa- 
nies that it would be necessary to submit the form to the Towner Rating 
Bureau of New York before they could guarantee a rate and the Department 
was advised by the Towner Rating Bureau that the rate on these bonds would 
be $5.00 per thousand. Upon receipt of this communication, a representative of 
the Towner Rating Bureau in New York City was called over the long dis- 
tance telephone and advised that the $5.00 rate was not satisfactory as com- 
pared to the rate being paid for bonds furnished by employees of the Farm 
Credit Administration which, as stated above, was $1.85 per thousand, and 
they were respectfully asked to reconsider their decision and if possible de- 
velop a better rate. In reply to this they addressed a letter to the Depart- 
ment advising that the $5.00 rate could not be reduced. 

The Seaboard Surety Company, through their representative in Washington 
and Baltimore, submitted a rate of $3.00 per thousand, and this being the 
best rate that could be secured in open competition they were advised that 
they might solicit business from the various employees known as assistants in 
cotton adjustment. They asked permission to print the bond form at their 
own expense, but before granting them permission to do this, the advice of 
the Public Printer was asked as to whether or not a reprint of a public 
document was permissible, and the Department was informally advised that 
there was no restriction on reprinting in event the form number and all other 
necessary data were included. 

In order to protect the Department against charge of discrimination, a letter 
was sent to each assistant in cotton adjustment advising them fully as to the 
negotiations carried on between the Department and bonding companies with 
reference to the bond required of them; also, the rate that had been offered 
by the Seaboard Surety Company. This letter contained the following para- 
graph: “ All bonds in order to be acceptable to the Government must be writ- 
ten by an approved company and executed by an officer of said company 
whose authority to perform this function has been properly certified to the 
Government. You are not required to purchase your bond from the Seaboard 
Surety Company and if you desire to do so, you may furnish bond on this 
approved form from any other approved bonding company. Up to the present 
moment, however, this is the only company that has offered to write this 
bond at the rate of $3.00 per thousand.” 

The business of writing bonds for assistants in cotton adjustment has not 
been confined exclusively to the Seaboard Surety Company, but has been par- 
ticipated in by the St. Paul Mercury Company, through their agencies at 
Bryan and Houston, Texas, who have written the bond at the rate of $3.00 
per thousand under the same terms as offered by the Seaboard Surety Com- 
pany; also the Glens Falls Indemnity Company, United States Fidelity and 
Guaranty Company, and the Maryland Casualty Company have participated, 
the latter three having charged the assistants at the rate of $5.00 per thousand. 

You will note that the bond form as originally prepared provided for a 
bond in the sum of $5,000. Later it was decided that a bond for $3,500 would 
be sufficient. 
lower rate for the benefit of these employees required to furnish bond, and 
in a proper manner and were entirely justified in their efforts to secure the 
it is apparent the officials of the Department carried on these negotiations 

From the records submitted and other records available in the Department, 
that there was no discrimination, as the approved form was available to ell 
companies interested. It is quite reasonable to assume that the employees 
would avail themselves of the service of the company offering the best rate, 
a this accounts for the Seaboard Surety Company securing the bulk of the 
usiness. 
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The statutory provisions covering the matter of furnishing bonds 
required from Government officers and employees are set out in title 
6 of the United States Code Annotated. The pertinent require- 
ments are that surety companies furnishing bonds shall be ap- 
proved by the Secretary of the Treasury and receive his authoriza- 
tion before being accepted as sureties; that the premium charged 
by such companies shall not be more than 35 percent in excess of 
the rate of premium charged for a like bond during the calendar 
year 1908; that the United States shall not pay any part of the 
premium or other cost of furnishing the bond and that no officer 
or person having the approval of any bond shall exact that it shall 
be furnished by a guarantee company or by any particular guarantee 
company. The clear intent of the law is that those companies 
which are qualified shall have equal opportunity to write such bonds, 
and those from whom they are required shall be left free to select 
their own surety (from those that are qualified) without direction 
from their superiors, and to obtain such premium rates as may be 
available to them not in excess of the rates authorized by the statute. 

It must be apparent that the letter of August 31, 1934, signed 
by the Chief, Cotton Production Section, Commodities Division, and 
the Director of Extension, and addressed to assistants in cotton 
adjustment, is quite out of harmony with the purpose of the statutes 
to the extent that it leaves the recipient under the impression that 
the Government has made arrangements with the Seaboard Surety 
Company to write the bonds. The letter further informs the assist- 
ant that he will receive forms from the Seaboard Surety Company 
and requests him to “have these carefully executed and mail the 
- same with a post-office money order in favor of the Seaboard Surety 
Company.” This is, at least, a suggestion that. he furnish the Sea- 
board Surety Company as his surety. While the latter, in a sub- 
sequent paragraph, informs the employee that he is not required to 
purchase his bond from the Seaboard Surety Company, and that if 
he desires he may furnish bond from any other approved bonding 
company, no other bonding company was mentioned in the letter, 
and the repeated references to the Seaboard Surety Company clearly 
give the impression that that company is the company desired as 
surety by the Department. 

Such impression would be confirmed in the mind of the employee 
when the application and bond form were received bearing the 
notation that it was a Government form and having the name of 
the Seaboard Surety Company printed in the body of the bond. 
By the administrative course thus pursued, there was undoubtedly 
a distinct advantage accorded the Seaboard Surety Company over 
competitors. 
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It may be stated further that there was no authority of law for 
advising the Seaboard Surety Company that it could reprint an 
approved Government form with the name of the company printed 
in the body thereof. This addition took away from the printed form 
its identity as an approved Government form, and any notation 
appearing on the reprinted form indicating that it was an approved 
Government form was unauthorized and a misrepresentation because 
the approved form did not contain the name of said surety com- 
pany—printed thereon or otherwise. 

It is further noted that the letter to the employee stated that in 
order to secure the lower rate “it has been agreed that no refund 
will be made in event the bond is canceled before expiration of the 
twelve months.” It does not appear that such a suggestion was made 
to the other companies in order to induce reduction in their rates. 
Even lower rates might have been secured thereby, but however 
that may be, it was out of harmony with the law to accord the 
Seaboard Surety Company the special advantages it enjoyed as a 
result of the administrative action appearing throughout the matter. 


(A-59885) 


COMPENSATION — MERCHANT FLEET CORPORATION — ECONOMY 
ACT DEDUCTIONS 


The authority contained in section 6 of the act of March 20, 1933, 48 Stat. 
15, for making proper allowances for any reduction in the compensation 
of employees of Federal corporations since December 31, 1931, when 
applying the provisions of the Economy Act requiring a percentage reduc- 
tion, relates only to deductions in the basic salary rates of Federal 
corporation employees made after December 31, 1931, and prior to March 
20, 1933, the date of the act, and does not constitute continuing authority 
for exempting from the percentage deductions basic rates of compensation 
administratively reduced after March 20, 1983. 


Comptroller General McCarl to the Secretary of Commerce, February 11, 
1935: 


There has been received your letter of January 16, 1935, as 
follows: 


The Department recently completed a survey of positions under the Mer- 
chant Fleet Corporation with a view to adjusting the compensation of such 
positions to conform more nearly to comparable positions in the several 
branches of the Department. As a result of that survey the salary of various 
employees under the Merchant Fleet Corporation has been reduced, practically 
all decreases being in excess of the five percent legislative deduction required 
under existing law. 

Transmitted herewith is copy of memorandum of November 27, 1934, from 
the legal division of the corporation together with copies of its accompanying 
enclosures of March 30 and June 26, 1933, suggesting that in view of the pro- 
visions of section 6 of the act approved March 20, 1933, the five percent Econ- 
omy Act deduction from compensation should not be applied to any employee 
of the corporation whose salary has been reduced more than five percent since 
December 31, 1931. 
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Your decision on the questions raised in the memorandum of November 27 
from the legal division of the corporation will be greatly appreciated by the 
Department. 

There have been received in this office only the first two pages of 
the memorandum of November 27, 1934, referred to and neither of 
the other enclosures mentioned. However, from your letter and that 
part of the memorandum of November 27, 1934, transmitted, the 
question involved is understood to be whether the 5 percent Economy 
Act deduction should be made from the reduced basic salary rates 
recently fixed administratively for certain positions under the Mer- 
chant Fleet Corporation in order that such basic salary rates would 
conform more nearly with those fixed for comparable positions in 
the several branches in the Department of Commerce. 

Sections 2 and 3, title II, of the act of March 20, 1933, 48 Stat. 
12, contained the provisions for the Economy Act deductions of not 
to exceed 15 percent of the compensation of Federal officers and 
employees. Section 6 of the same act and title, 48 Stat. 15, provides 
as follows: 


In the case of a corporation the majority of the stock of which is owned by 
the United States, the holders of the stock on behalf of the United States, or 
such persons as represent the interest of the United States in such corporation, 
shall take such action as may be necessary to apply the provisions of this title 
to offices, positions, and employments under such corporation and to officers and 
employees thereof, with proper allowance for any reduction in compensation 
since December 31, 1931. 


Section 21, title II, of the act of March 28, 1934, 48 Stat. 521, 
reduced the maximum rate of the Economy Act deduction to 5 per- 
cent, effective July 1, 1934, and during the current fiscal year. 

The memorandum accompanying your letter stresses, particularly 
the last clause of section 6 of the act of March 20, 1933, as authority 
for not requiring the 5 percent Economy Act deduction from the 
reduced basic compensation of the employees of the Merchant Fleet 
Corporation. The authority contained in section 6 relates only to 
deductions in basic salary rates of Federal corporation employees 
made after December 31, 1931, and prior to March 20, 1933, the date 
of the act, and does not constitute continuing authority for exempt- 
ing from the percentage deductions basic rates of compensation re- 
duced after March 20, 1933, as a result of an administrative reclassifi- 
cation or revaluation of the positions based on the duties and 
responsibilities performed. If the 5 percent Economy Act deduc- 
tion were permitted to be absorbed in the administrative reduction 
in the basic salary rates, there would result no reclassification or 
revaluation of the positions and the very purpose of the salary 
adjustments—uniformity of salary rates throughout the Depart- 
ment—would be defeated. The decisions of this office cited in 


= 
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the portion of the memorandum transmitted relate to impounding of 
funds and have no application here. 

You are advised, therefore, that the 5 percent Economy Act de- 
duction should be made from the reduced basic salary rates of the 
employees of the Merchant Fleet Corporation in question. 


(A-57620) 


LEAVE OF ABSENCE—CASH REIMBURSEMENT AFTER SEPARA- 
TION FROM THE SERVICE—PANAMA CANAL 


In view of the extended period over which the erroneous administrative 
practice has prevailed in the Panama Canal of reimbursing employees 
after separation from the service for leave of absence accrued and unused 
at date of separation, no objection will be raised in the audit of the ac- 
counts to payments made prior to July 1, 1935, under such procedure and 
in connection with separations occurring since date of decision, December 
8, 1984, where it is shown that it was impossible to grant the accrued 
leave prior to the separation date in the particular case. 


Comptroller General McCarl to the Governor of the Panama Canal, February 
12, 1935: 


There has been received your letter of December 31, 1934, as 
follows: 


1. Reference is made to your letter of December Sth, No. A-57620, in which it 
is held that, “ while it is proper to give employees of the Panama Canal who 
are about to resign or to become involuntarily separated from the service, the 
benefit of accrued leave by granting them the leave that has been earned and 
making the separation effective at the expiration of the leave granted, in the 
absence of a statute specifically so providing, the practice of paying the former 
employees or to the estate of former employees, after separation from the service 
by retirement, resignation, death, or otherwise, the commuted value of leave 
earned but not taken prior to the effective date of such separation, must be 
discontinued.” 

2. In view of the possibility that certain pertinent factors were not taken 
into account in arriving at the decision in question, in view of the long con- 
tinued practice of commuting the leave accrued to employees of the Panama 
Canal who become separated from the service, and in view of the confident 
feeling that a review of the historical background will clearly reveal a valid 
legal basis for the practice, it is felt that a request for reconsideration of this 
decision is amply warranted. 

3. It is stated in your letter that, with respect to employees in the United 
States, there is no authority, in the absence of specific statutes so providing, 
to pay them after separation from the service for leave not taken. It is 
submitted that in none of the decisions cited was the situation under considera- 
tion analogous to that which is here involved. In all the decisions cited, 
provision for leave had been made by specific statutory enactment which reg- 
ulated the granting of leave, the amount thereof, the manner in which it 
should be taken, or, as to employees of the Government Printing Office, the 
manner of commutation in the event of the death of the employee. As has 
repeatedly been held by your office, the effect of these specific statutory pro- 
visions has been to place definite limitations on their application. 

4. The essentially important distinction between the cited cases and the 
situation as to Panama Canal employees is that there are no specific stautory 
provisions in respect to leave for employees of the Panama Canal; such leave 
being regulated by the President under general authority vested in him by 
Congress in section 4 of the Panama Canal Act to regulate matters of personnel. 
The existing regulations governing conditions of employment, including pro- 
visions for the granting and accumulation of leave, and for the commutation of 
accrued leave in certain cases, were promulgated under that broad authority, 
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and were in no manner regulated or restricted by specific statutory provisions 
as was the case in the decisions cited in your letter of December 8th. For a 
clear understanding of the origin, nature, and scope of this authority, there 
follows a brief review of the historical aspects of the situation. 

5. The Spooner Act (June 30, 1902, ¢c. 1302, 32 Stat. 481) enabled and 
directed the President to build and complete the Canal and for this purpose 
gave him broad authority, among other things, to employ such persons as he 
might deem necessary and to fix their compensation. Under this broad general 
authority the personnel was recruited and compensation and all matters affect- 
ing conditions of employment were regulated. 

6. It was foreseen early in 1912 that the approaching completion of the 
construction of the Canal and the transition to the operation period would 
greatly increase the administrative difficulties in connection with the leave of 
employees, because of the termination of the services of a large number and 
the adjustment of the status of the others who were to be transferred to the 
permanent operating organization. It was felt that if it could be arranged to 
commute accrued leave due the employees in certain cases, the result would 
be advantageous as well to the Government as to the employees. Accordingly, 
a resolution was drafted by the Isthmian Canal Commission and, in order to 
secure in advance a decision as to its legality, a copy of a draft thereof was 
submitted by the chairman of the Commission to the Comptroller of the 
Treasury. The proposed resolution read as follows: 

“ Resolved, That any employee of the Commission whose service terminates on 
or after October 1, 1912, whether by resignation or discharge, at a time when 
he has leave pay due him under the regulations of the Commission, instead of 
being granted such leave of absence with pay shall, at the time of termination of 
his actual service and in addition to his regular pay for such service, be paid 
an amount equal to the amount he would have been entitled to receive had he 
been granted leave under the regulations of the Commission; and that there 
shall be paid to the estate of an employee whose service is terminated by 
death at a time when leave is due him an amount equal to the amount he would 
have received had his service terminated by resignation or discharge.” 

7. With the request for a decision there were enclosed copies of the then 
existing leave regulations under which employees upon separation from the 
service were entitled to leaves of absence with pay for varying periods depend- 
ing upon length of service and amount of leave previously taken. The difficul- 
ties which had been encountered and were anticipated at the completion of the 
construction of the Panama Canal were fully set forth and it was pointed out 
wherein the adoption of the proposed resolution would be of decided benefit 
to the Commission. 

8. On January 31, 1912, the Comptroller of the Treasury rendered a decision 
upholding the legality of the proposed resolution, in which he referred to the 
authority of the President, through the Isthmian Canal Commission, to fix 
and pay salaries and observed that the resolution was substantially a regula- 
tion to grant pay for leave instead of leave with pay as was then the case. 
After securing the above-mentioned decision the Commission, at its 162d meeting 
on April 26, 1912, adopted the resolution referred to. 

9. The general authority of the President to regulate matters of personnel 
and conditions of employment has heretofore been broadly exercised both 
through the Isthmian Canal Commission and by Executive order. Because of 
the unusual character of the work in which the employees were engaged and 
the conditions under which it was performed a number of concessions favorable 
to the employees were made from time to time. Several of these conditions of 
employment had no counterpart in branches of the service in continental 
United States but were justified because of the unique character of the under- 
taking. There is little doubt that certain of these concessions, notably the 
former privilege of free rent, light, and fuel, could not have been granted to 
employees elsewhere without specific statutory authority. But in the Canal 
Zone these conditions of employment were regulated solely under the broad 
authority of the President under the Spooner Act to build and complete the 
Canal and to employ such persons as he might deem necessary and to fix their 
compensation. 

10. The matter of the extent and limitations of the President’s powers under 
the Spooner Act and the effect thereon of sections 2 and 4 of the Panama Canal 
Act, particularly as concerned the right of the President to continue to regulate 
matters of personne] in the Canal organization was considered by the Supreme 
Court of the United States in McConaughey v. Morrow et al. (1923), 263 U. 8S. 
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89. It was claimed by the appellant in that case that an ordinance of the Isth- 
main Canal Commission, relating to conditions of employment; provided that 
employees should be furnished quarters on the Isthmus so far as the same were 
available, and that since the Panama Canal Act prescribed that “all laws, 
orders, regulations, and ordinances adopted and promulgated in the Canal Zone 
by order of the President * * * are hereby ratified and confirmed as valid 
and binding until Congress shall otherwise provide”, the President, after the 
effective date of the Panama Canal Act, was without authority to cancel the 
alleged right to free quarters. 

11. That part of the opinion of the Supreme Court which discusses the nature 
of the powers of the President under the Spooner Act, the character of ordi- 
nances and regulations which were confirmed by section 2 of the Panama Canal 
Act, and the scope of the powers which remained vested in the President after 
the effective date of the Panama Canal Act, follows below: 

“ From this review of the history of the Canal Zone government, the purpose 
of Congress in enacting the second section of the Canal Act of 1912 must be 
apparent. There had been no lack of authority in the President after the 
Spooner Act to build the Canal and employ those who were to do the work. 
The defect was in the lack of definite authority to create a government, make 
laws and enforce them, and this had to be spelled out. Congress deemed it 
wise, therefore, as it certainly was, to ratify and confirm everything two 
Presidents had done in carrying on government and enforcing law in the 
zone. It is in the light of this that the second section must be interpreted. 
The section confirms ‘all laws, orders, regulations, and ordinances adopted 
and promulgated in the Canal Zone by order of the President for the govern- 
ment and sanitation of the Canal Zone and the construction of the Canal.’ 
This means laws needed and enacted to constitute the government, promote 
sanitation, and generally aid the construction of the canal. It was intended to 
ratify that as to the validity of which doubt had been expressed. It was only 
those regulations which rose to the dignity of laws which required ratification. 
To give the construction to section 2 contended for by appellants would lead to 
a most absurd result in view of its closing words which ratified and confirmed 
such laws, rules, regulations, and ordinances ‘as valid and binding until 
Congress shall otherwise provide.’ This would be to put innumerable ad- 
ministrative orders and rules adopted in the work which were necessarily 
subject to change from time to time as conditions changed, and the work 
progressed, into a strait-jacket, entirely inconsistent with the broad authority 
of the President granted in the Spooner Act and renewed in section 4 of the 
same Canal Act of 1912, as follows: 

“*That when in the judgment of the President the construction of the 
Panama Canal shall be sufficiently advanced toward completion to render 
further services of the Isthmian Canal Commission unnecessary the President 
is authorized by Executive order to discontinue the Isthmian Canal Com- 
mission, which, together with the present organization shall then cease to 
exist; and the President is authorized thereafter to complete, govern, and op- 
erate the Panama Canal and govern the Canal Zone, or cause them to be 
completed, governed, and operated through a Governor of the Panama Canal 
and such other persons as he may deem competent to discharge the various 
duties connected with the completion, care, maintenance, sanitation, operation, 
government, and protection of the Canal and Canal Zone.’ ” 

12. As the foregoing opinion clearly points out, the effect of section 2 of 
the Panama Canal Act was to confirm and continue in force as valid and bind- 
ing until Congress should otherwise provide, those regulations and ordinances 
which rose to the dignity of law. As to these particular matters the Presi- 
dent was deprived by the Panama Canal Act of his regulatory power. But as 
to matters which did not rise to the dignity of law, i. e., “ administrative 
orders and rules adopted in the work which were necessarily subject to change 
from time to time as conditions changed,” it was held that the broad authority 
granted to the President in the Spooner Act was renewed in section 4 of the 
Panama Canal Act. The ordinance granting employees the right to quarters 
was enacted under this broad authority of the President to regulate matters 
of personnel and the right of the President to revoke such a regulation was 
confirmed. Had the suit in question involved the right of the President to 
revoke the ordinance relating to the commutation of leave, or, on the other 
hand, the right of the President to promulgate regulations permitting com- 
mutation of accrued leave, there is no reason to believe that the action of the 
Supreme Court would have been otherwise. 
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13. From the foregoing, there seems littie room for doubt that in pro- 
mulgating the Executive orders of February 2, 1914, and January 15, 1917, 
the President was exercising his general power to regulate matters concerning 
the personnel of the organization, which powers were identical in scope with 
those formerly exercised by him through the Isthmian Canal Commission; 
the original powers having been renewed, as expressly stated in McConaughey 
v. Morrow, supra, by section 4 of the Panama Canal Act. 

14. It is stated in the fourth page of your letter of December 8th, that the 
authority of the President under the Panama Canal Act respecting personnel 
“does not include the authority to grant cash gratuities to former employees 
or to the estates of former employees.” It is submitted that the commutation 
of accrued leave and its payment to the employee at the time of his separation 
from the service is in no sense a cash gratuity to a former employee. The 
payment is nothing more or less than a commutation of leave, in the same 
sense as the term is used in the statute specifically permitting the commutation 
of leave in the case of deceased employees of the Government Printing Office. 
Except in the case of deceased employees, the payments are made to employees 
at the time of the termination of their employment and never in any case 
to former employees. Nor have these payments been made as a result of 
administrative practice, unauthorized by law, as stated in the fifth page of your 
letter. On the contrary, the payments have been made under regulations 
which have been sanctioned not only by long established practice but by 
specific approval of the Comptroller of the Treasury prior to the establishment 
of the regulations. The discontinuance of the established practice would be 
decidedly disadvantageous to the interests of the Government in the Canal 
Zone and will result in a serious impairment of the morale of the organization. 
A great number of employees have accumulated leave as provided in the regula- 
tions and as to those who are being separated from the service during the next 
few months at least, because of resignation, retirement, or death, it will be 
necessary to deprive them of payment for leave which has been accumulated 
in entire good faith. 

15. In conclusion, it is submitted that the payments which have heretofore 
been made in commuting accrued leave have been in conformity with regulations 
made by the President in the lawful exercise of authority vested in him 
originally by the Spooner Act and continued in full force by the Panama Canal 
Act. This authority has not been disturbed by Congress and in the absence of 
specific legislation on the subject of leave for Panama Canal employees it must 
be contended that the regulations of the President remain in full force and 
effect. 

16. A very strong argument in favor of the policy of computing leave to a 
cash payment can be made on the basis of equity and common sense in behalf 
both of the Government and the employees. However, the above concerns 
’ only the matter of legality, our belief being that the President is fully authorized 
to make such regulations concerning compensation, and it is respectfully 
requested that in view of the facts presented your decision be reconsidered. 


Your contention that the decision of December 8, 1934, A-57620, 
14 Comp. Gen. 443, erroneously required discontinuance of the ad- 
ministrative practice of granting cash gratuities on separation from 
the service to compensate for leave of absence accrued and unused 
at date of separation from the service, is based primarily on (1) 
the decision of the Comptroller of the Treasury dated January 31, 
1912, and (2) the decision of the Supreme Court of the United States 
in the case McConaughey v. Morrow et al., 263 U. S. 39, construing 
section 2 of the Panama Canal Act, August 24, 1912, 37 Stat. 561, 
providing as follows: 


That all laws, orders, regulations, and ordinances adopted and promulgated 
in the Canal Zone by order of the President for the government and sanita- 
tion of the Canal Zone and the construction of the Panama Canal are hereby 
ratified and confirmed as valid and binding until Congress shall otherwise 
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provide. The existing courts established in the Canal Zone by Executive order 
are recognized and confirmed to continue in operation until the courts pro- 
vided for in this act shall be established. 

The cited decision of the Comptroller of the Treasury was ren- 
dered prior to the act of August 24, 1912, supra, and is not con- 
trolling here. 

The Supreme Court’s opinion, construing section 2 of the Panama 
Canal Act, tends to support the conclusion of this office in the deci- 
sion here in question. The court’s opinion made no reference to a 
leave regulation or to a regulation granting a cash gratuity in lieu 
of leave. The court was careful to state “It was only those regula- 
tions which rose to the dignity of laws which required ratification.” 
Administrative regulations such as those concerning the employment 
of personnel, the fixing of rates of compensation, and the granting 
of leave of absence while employed as an incident to hours of work 
and compensation, were not within the scope of section 2 of the act 
but were within the scope of section 4. In paragraph 12 of your 
letter, you appear to agree that the leave regulation here in ques- 
tion was not one which rose to the dignity of law but was an adminis- 
trative order adopted in the work subject to change by the Presi- 
dent. However, the conclusion announced in paragraph 13 of your 
letter does not follow, for the reasons stated in decision of Decem- 
ber 8, 1934. Section 4 of the statute did not vest in the President 
unlimited authority in the matter of issuing regulations, but only 
regarding such matters as were therein mentioned and otherwise 
authorized by law. Notwithstanding your statement to the con- 
trary, payment for unused leave after separation from the service 
is a gratuity or bonus which is not authorized in the absence of a 
specific statute. Leave of absence, that is, the permission to be ab- 
sent from work without loss of compensation, is a privilege author- 
ized to be granted only during actual service, and in the absence of 
an express statute so providing, has no monetary value after termi- 
nation of actual service. Hence, any payment to an employee after 
he has left the service based on the fact that he did not take leave 
during service constitutes a gratuity or bonus, 

You are advised, therefore, that the decision of December 8, 1934, 
must be and is affirmed. However, in view of the extended period 
over which the erroneous administrative practice has prevailed no 
objection will be raised in the audit of the accounts to payments 
made prior to July 1, 1935, under such procedure and in connection 
with separations hereafter occurring or that occurred since date of 
decision, December 8, 1934, where it is shown that it was impossible 
to grant the accrued leave prior to the separation date in the par- 
ticular case. 

7556°—85——41 
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(A-60006 ) 


POSTAL SERVICE—UNIVERSAL POSTAL UNION CONVENTION OF 
CAIRO 


In order that the construction or interpretation by the Postmaster General of 
the Universal Postal Union Convention of Cairo shall be final and conclu- 
sive upon oflicers of the United States, it must be approved by the Presi- 
dent of the United States in accordance with section 398 of the Revised 
Statutes, as amended by the act of June 12, 1934, 48 Stat. 934. 


Comptroller General McCarl to the Postmaster General, February 12, 1935: 
There has been received your letter of January 26, 1935, as follows: 


There is enclosed a copy of the Universal Postal Union Convention of Cairo, 
with its regulations of execution and provisions concerning the transportation 
of regular mails by air, all of which became effective on January 1, 1935, as 
stated in article 82 of the convention, article 192 of the regulations, and article 
80 of the air-mail provisions. 

In accordance with the authority granted by section 398 of the Revised 
Statutes (U. S. C., title 5, section 372), as amended by the act of June 12, 1934 
(copy enclosed for ready reference), the Postmaster General has construed 
sections of the aforesaid air-mail provisions, and it is requested that you 
advise, insofar as the constructions in question may affect accounts to be 
settled and adjusted by your office, whether or not the approval of the 
President is to be obtained in connection with each interpretation or con- 
struction already made or hereafter made by the Postmaster General under 
the authority above-mentioned, and also if it is desired that the approval 
of the President be stated in a particular form, and if so, in what form. 

An early reply will be appreciated, since it is necessary to advise foreign 
countries at an early date concerning the transportation charges to be paid by 
them for their mails dispatched by the United States air-mail routes under the 
air-mail provisions of the Cairo convention from January 1, 1935, which charges 
will be affected by the construction of certain of the air-mail provisions, and 
accordingly it is desired to have such construction fully authenticated before 
foreign countries are informed of the charges. 


Section 398 of the Revised Statutes as amended by the act of 
June 12, 1934, 48 Stat. 934, provides: 

For the purpose of making better postal arrangements with foreign countries, 
or to counteract their adverse measures affecting our postal intercourse with 
them, the Postmaster General, by and with the advice and consent of the Presi- 
dent, may negotiate and conclude postal treaties or conventions, and may re- 
duce or increase the rates of postage or other charges on Mail matter con- 
veyed between the United States and foreign countries: Provided, That the 
decisions of the Postmaster General construing or interpreting the provisions 
of any treaty or convention which has been or may be negotiated and con- 
cluded shall, if approved by the President, be final and conclusive upon all 
officers of the United States. 

In order that it shall be final and conclusive upon all officers of 
the United States any construction or interpretation which the 
Postmaster General may make of a treaty provision must under the 
specific provision of the statute, bear the approval of the President 
of the United States. This approval may be expressed by append- 
ing to such construction after the signature of the Postmaster Gen- 
eral the word “Approved:” followed by the signature of the Presi- 
dent of the United States with date of such approval. 
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(A-50504) (A-54107) 
TRAVELING EXPENSES—LOWEST FIRST-CLASS FARE 


The fact that a large number of civilian officers or employees may be traveling 
to a common destination by the same transportation facility does not 
admit of any exception to the restrictions of section 10 of the act of 
March 8, 1933, 47 Stat. 1516, limiting the allowance for transportation 
to the lowest first-class rate by the transportation facility used. 13 Comp. 
Gen. 254, distinguished. 


Comptroller General McCarl to the Chairman, National Advisory Committee 
for Aeronautics, February 14, 1935: 


There has been received your letter of December 6, 1934, as follows: 


Reference is made to my letter to you dated November 13, 1934, with regard 
to Certificate of Settlement No. C-63606—Ms, dated May 3, 1934, in the accounts 
of Ruth Scott, Special Disbursing Agent, National Advisory Committee for 
Aeronautics, Symbol 92-671, covering period April 1 to June 30, 1933, differences, 
$49.50. 

As to exceptions amounting to $31.50 on account of “excess cost of state- 
rooms”, in the nature of a reply there has been received further notice of ex- 
ception by the Audit Division upon General Accounting Office Form 2084, which 
states that your decision A—53823 of March 31, 1934, is “ not applicable for the 
reasons that travel in the present case is by a civilian employee, and also the 
usual method of travel is by boat rather than by rail.” 

It appears that the exceptions have been made by the Audit Division on a 
misunderstanding that the travel involved in the party movement of civilians 
on May 3-5, 1933, constituted so many individual trips, whereas it was in fact 
a party movement just as much as a troop movement is a party movement. 
There is nothing in section 10 of the act of March 3, 1933, which warrants a 
differentiation between party movements of troops and party movements of 
civilians. 

In Comptroller General’s Decision A-53823 previously referred to, it was 
held that in a troop movement on commercial vessel on which there were not 
sufficient minimum-rate first-class staterooms to accommodate all, Section 10 of 
the Act of March 8, 1933, “ requires the procurement of stateroom accommoda- 
tions beginning with the minimum first-class rate rooms and continuing with the 
next higher-priced room, as may be required, after lower-priced rooms are ex- 
hausted on condition that the aggregate cost of transportation of the detuch- 
ment does not exceed the cost of their transportation by rail.” 

The pertinent facts in the civilian party movement of the National Advisory 
Committee for Aeronautics May 3 to 5, 1933, were parallel to those in the 
troop movement referred to, insofar as the said section 10 is applicable. 

Review of the action of the Audit Division is respectfully requested. 


Section 10, act of March 3, 1933, 47 Stat. 1516, provides: 


Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowances, in the 
case of travel ordered after the date of enactment of this act, shall not exceed 
the lowest first-class rate by the transportation facility used in such travel. 

In your letter of February 27, 1934, you requested an advance 
decision upon the application of the above act to the movement of 
Government employees to the conference at Langley Field, Virginia, 
stating that some 200 persons usually attended these meetings and 
that 70 percent thereof proceeded via the Norfolk and Washington 
Steamship Line. Your submission failed to state, however, that the 
travel had already been performed and that the excess cost had been 
questioned in the audit of the disbursing officer’s accounts. However, 
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it was stated in the decision rendered to you by this office, March 24, 
1934, A-54107— 

The provisions of this section are mandatory and admit of no exception when 
travel is performed by officers or employees of the United States under the 
conditions stated in your letter. Accordingly, travelers utilizing staterooms for 


which more than the lowest first-class fare is charged must personally bear 
the excess cost. 


See, also, decision to you November 21, 1933, A-50504, on the same 
subject. 

In the decision A-53823, March 31, 1934, cited by you and pub- 
lished in 18 Comp. Gen. 254, there was submitted the question of 
using steamboat accommodations for the transportation of a body of 
troops in lieu of their transportation by rail, and it was held therein: 

In the transportation of a detachment of troops on commercial vessels on 
which there are not sufficient minimum-rate first-class staterooms to accommo- 
date all of the detachment, section 10 of the act of March 3, 1933, 47 Stat. 1516, 
requires the procurement of stateroom accommodations beginning with the mini- 
mum first-class accommodations and continuing with the next higher-priced 
accommodations as may be required after the lower-priced accommodations are 
exhausted, on condition that the aggregate cost of the transportation of the 
detachment does not exceed the cost of their transportation by rail. 

The movement of a detachment of troops is as a unit and their 
transportation is arranged for by the officers in charge of the move- 
ment. The members of the troop are not entitled to “ actual expenses 
for travel” but are limited to transportation in kind. Civilian officers 
and employees performing travel upon official business are limited 
to actual expenses for travel by the act of March 3, 1875, 18 Stat. 
452, and do not travel as a unit in the same sense that travel is 
performed by a body of troops. Furthermore, it is noted that indi- 
vidual travel orders were issued to each of the respective travelers. 
No individual orders are issued to enlisted men involved in a troop 
movement. The travel of the respective officers and employees attend- 
ing the conference, having been performed under conditions to which 
section 10 of the act of March 3, 1933, is applicable, there is no 
authority for any allowance in excess of the lowest first-class fare 
of $1.50 each. As each traveler’s voucher disclosed the use of superior 
accommodations procured upon Government transportation requests, 
it was the duty of the disbursing officer to withhold from the pay- 
ments made to the respective employees the amount of such excess 
cost. Having failed to do so, the disallowance of credit in the 
disbursing officer’s accounts was correct, and upon review must be, 
and is, sustained. 
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(A-59619) 
TRANSPORTATION REQUESTS FRAUDULENTLY USED 


When a carrier without negligence and in good faith furnishes transportation 
on a Government transportation request fraudulently used, it is entitled 
to payment for the services rendered. If the facts show negligence on the 
part of the Federal employee to whom the request was issued in failing 
to properly safeguard the transportation request in accordance with para- 
graph 36 of the Standardized Government Travel Regulations, the cost 
of the transportation must be charged against the employee, 


Comptroller General McCarl to the Secretary of Commerce, February 14, 

1935: 

There is before this office for consideration the claim of New York 
Central Railroad Company in the amount of $20.06 for transporta- 
tion furnished on requests No. C-309,256 and No. 309,257, which 
were eliminated from carrier’s bill 2-197-34, in the preaudit by this 
office and the balance paid on voucher No. 11,179, April 1934, ac- 
counts of J. L. Summers, disbursing clerk, Division of Disbursement, 
Treasury Department. 

It appears from the record that on February 9, 1934, Area Super- 
visor J. Warren Angle, Jr., Bureau of the Census, Department of 
Commerce, assigned to the State of New York, while at Syracuse, 
New York, lost a transportation request book containing five un- 
used transportation requests, C-309,256 to C-309,260, inclusive. 

On or about February 17, 1934, the book was returned to Mr. 
Angle by the postmaster at Syracuse, stating that it had been found 
in a mail box. On examination, it was noted, however, that the 
first two of the above requests were missing. When the above men- 
tioned bill of the New York Central Railroad Company was pre- 
sented for payment, it was discovered that these two transportation 
requests had been fraudulently used, the first one, C-309,256, for 
transportation from Syracuse, New York, to Albany, New York, 
on February 10, 1934, and the second, C-309,257, for transportation 
from Schenectady, New York, to Syracuse, on February 11, 1934. 

Paragraph No. 36, Standardized Government Travel Regulations, 
provides: 

Lost or stolen transportation requests.—Care should be exercised to safe- 
guard Government transportation requests, as the value of lost or stolen trans- 
portation requests subsequently honored may be charged to the employee. 
Lost or stolen transportation requests should be reported promptly to the 
central office of the department or independent establishment through the 


official furnishing the request, and a copy of such report sent promptly to the 
General Accoupnting Office. 


It appears that in accordance with the foregoing paragraph Super- 
visor Angie on February 10, 1934, reported the loss of these trans- 
portation requests to the Census Bureau and the local superintendent 
of the New York Central Railroad. However, the claimant railroad 
contends that before it had time to pass the information as to the 
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loss of the blanks to its agents that two “ requests had been honored, 
on the train, and exchanged by our conductors. * * * it was an 
impossibility to stop the honoring of requests on such notice.” 

It is noted that the involved requests were made out not only in 
the name of J. Warren Angle, Jr., but his title was filled in as well, 
indicating that his identification card was with the book or was 
otherwise available to the person using the transportation requests. 
It thus appears that the requests which, although secured by fraud, 
were entirely valid on their face, were presented to the carrier who, 
without any imputation of negligence, honored each in good faith. 

It has been held by the accounting officers of the Government that 
when a carrier without negligence on its part and in good faith 
furnished transportation on a transportation request fraudulently 
issued it is entitled to payment for the services rendered. See 6 
Comp. Dec. 936; 25 Comp. Dec. 811; 4 Comp. Gen. 630. Accordingly, 
in the present case the amount of $20.06 will be certified for pay- 
ment to the carrier. 

It appearing from the facts in the case, however, that the improper 
use of the two transportation requests resulted from the apparent 
negligence of the employee, that is to say, his failure to safeguard 
Government transportation requests in accordance with the regula- 
tions quoted, a charge will be raised against J. Warren Angle, Jr., 
area supervisor, Bureau of the Census, in the sum of $20.06, and he 
should be instructed to remit said sum without delay. 


(A-59730) 


PERSONAL SERVICE—ATTORNEYS—NATIONAL INDUSTRIAL 
RECOVERY ACT 


The authority vested in the Administrator, Federal Emergency Administration 
of Public Works, by section 201 (b) of the National Industrial Recovery 
Act of June 16, 1933, 48 Stat. 211, to employ experts and officers and 
employees, bas reference only to employment of personnel for performance 
of duties under administrative supervision, and does not authorize en- 
gaging an attorney from outside the Government service to render a 
legal opinion in contravention of section 365, Revised Statutes, even 
though the Attorney General may have certified that the service could not 
ree been performed by any of the personnel under the Department of 

ustice. 


Comptroller General McCarl to the Administrator, Federal Emergency Ad- 

ministration of Public Works, February 19, 1935: 

There has been received your letter relating to and asking review 
of the disallowance in the account of R. F. Lassly, chief disbursing 
clerk, Department of the Interior, for February 1934, vouchers nos. 
7127 and 7129, representing payments to D. W. Robinson, Jr., in the 
amount of $30 and to J. M. Cantey, Jr., in the amount of $75, both 
of Columbia, South Carolina, for “ preparing legal opinion on appli- 
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cation of Town Summerton, S. C.” as to the first voucher, and “ pre- 
paring legal opinion on application of city of Columbia, S. C.” as 
to the second voucher. 

The vouchers were paid on February 9, 1934, under the appropria- 
tion “ National Industrial Recovery, Federal Emergency Adminis- 
tration of Public Works, 1933-35.” Credit for the amounts was 
disallowed in the disbursing officer’s accounts because there appeared 
no authority of law for the payment for such legal services, as stated 
in the notice of exception, form 2084, of August 27, 1934. 

It is obviously the opinion of your office that there is authority 
under title II of the National Industrial Recovery Act to make 
emergency expenditures of this nature. In support of this theory 
there have been submitted undated certificates signed by William 
Stanley, an assistant to the Attorney General, to the effect that the 
services were actually performed and same could not have been 
performed by the Attorney General or Solicitor General or officers 
of the Department of Justice or by the district attorneys. These 
certificates are evidently intended as compliance with the require- 
ments of section 365, Revised Statutes. However, this section is as 
follows: 

Sec. 365. No compensation shall hereafter be allowed to any person, besides 
the respective district attorneys and assistant district attorneys for services 
as an attorney or counselor to the United States, or to any branch or depart- 
ment of the Government thereof, except in cases specially authorized by law, 
and then only on the certificate of the Attorney General that such services 
were actually rendered, and that the same could not be performed by the 
Attorney General, or Solicitor General, or the officers of the Department of 
Justice, or by the district attorneys. 

The employment to render these services is not specially author- 
ized by law. The National Industrial Recovery Act of June 16, 
1933 (48 Stat. 195-211), Title II, Public Works and Construction 
Projects, section 201, paragraph (b), states that: 

(b) The Administrator may, without regard to the civil-service laws or 
the Classification Act of 1923, as amended, appoint and fix the compensation 
of such experts and such other officers and employees as are necessary to 
carry out the provisions of this title; and may make such expenditures 
(including expenditures for personal services and rent at the seat of govern- 
ment and elsewhere, for law books and books of reference, and for paper, 


printing, and binding) as are necessary to carry out the provisions of this 
title. 


and has reference to experts and officers and employees engaged or 
employed as officers under the administrative control of the National 
Industrial Recovery Administration, but does not authorize engage- 
ment of attorneys from outside the Government service to render a 
legal opinion. The authority of the Administrator under this act to 
secure such attorneys as are necessary has reference to employees 
or attorneys engaged or employed as such and constitutes no author- 
ity for contracting with the non-Government individual or lawyer 
to furnish personal services which otherwise would be for perform- 
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ance by regular employees or officers. This authority is to appoint 
attorneys as officers and secure their services as officers of the 
Government, not as individuals. 1 Comp. Gen. 93; id. 252. See also 
A-53926, April 6, 1934, and A-55443, May 31, 1934. 

Certainly, there appears no authority for the State engineer at 
Columbia, South Carolina, a field officer of the Federal Emergency 
Administration of Public Works, to hire these attorneys to do this 
work as appears was sought to be done in this instance. 

There is noted the memorandum of your office attached to these 
vouchers as follows: 

Attached hereto is voucher covering payment of emergency expenditures by 


the State Engineer at Columbia, S. C., a field office of the Federal Emergency 
Administration of Public Works. 

In setting up a field organization to carry out the purpose of title II of the 
National Industrial Recovery Act, it has been necessary to make emergency 
expenditures in order that these offices could get organized and in operation 
in the least possible time. 

Under the extraordinary conditions existing in regard to unemployment and 
the relief anticipated by the carrying out of the public-works program, it is 


believed that these emergency expenditures are in keeping with the spirit 
of the act. 


Neither the fact that it appeared necessary to make “emergency ex- 
penditures in order ” to “ get organized and in operation in the least 
possible time ”, nor “the extraordinary conditions” then “ existing 
in regard to unemployment and the relief anticipated by the carry- 
ing out of the public-works program” would justify the securing 
of services of lawyers not authorized by law. 

In view of the express prohibition against such employments, the 
fact that said services were actually rendered, may have been of 
value to the Government, that “It was essential at that time that 
the State advisory board (P. W. A.), for South Carolina obtain 
promptly legal opinions” and the time’to obtain them through the 
regular Government channels was not available, is not for consid- 
eration by this office. 

It was not within the jurisdiction of the Federal Emergency Ad- 
ministrator of Public Works to order or contract for services for 
which no appropriation was available and payment therefor is not 
authorized. Disallowance of credit for the payments in question is 
sustained. 


(A-51662) 


COMPENSATION—GRATUITIES—ECONOMY DEDUCTIONS— 
EXCHANGE LOSSES 


Gratuities paid to employees in foreign countries upon stated holidays in 
accordance with the customs of such countries, when the amount thereof is 
fixed without direct relation to the amount of the salary or compensation, 
are not subject to the percentage deductions under the economy act, nor 
may they be made the basis for claims for currency appreciation losses. 








—— eS 
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Comptroller General McCarl to the Secretary of State, February 21, 1935: 


There has been received your letter of January 25, 1935, as follows: 

Reference is made to your decision A—51662 of October 31, 1933, wherein it 
is held that “gratuities * * * paid in foreign countries in accordance with 
the customs of those countries may be considered a proper expenditure for 
which diplomatic and consular officers are entitled to credit.” 

It is now desired to have your decision whether the amounts expended as 
such gratuities are subject to the legislative deduction of 5% as required by 
law, and further, whether exchange losses on such amounts are payable under 
the provisions of the Act of March 26, 1934, and the Executive Order No, 6928 
of December 24, 1934, 

Such gratuities, being gifts or rewards as incidents of the em- 
ployment pursuant to local custom, are not to be regarded as salary, 
pay, compensation, or allowances within the meaning of either of 
the laws referred to in your letter. Hence, if it has been the custom 
to fix the amounts of such gratuities without any direct relation to 
the amount of the salary or compensation the amounts of the gratui- 
ties are not affected by the laws referred to. Of course, if the local 
custom is to fix the gratuity at a fixed percentage of the regular 
compensation, any percentage or other reduction in the regular com- 
pensation of the employee would result in a corresponding reduction 
in the amount of the gratuity. 


(A-59908) 
SUBMARINE DUTY PAY—OFFICERS OF THE NAVY 


To entitle an officer of the Navy to increase of pay provided for submarine 
duty under the act of April 9, 1928, 45 Stat. 412, he must actually serve 
on board a submarine of the Navy; and where an officer by his orders is 
formally attached to a submarine but does not actually come in physical 
contact therewith, he is not in such circumstances performing duty on 
board a submarine of the Navy such as to entitle him to increased pay 
for submarine duty. 


Comptroller General McCarl to the Secretary of the Navy, February 21, 1935: 

By your direction in fifth endorsement, January 5, 1935, there 
has been received the request of Lt. Comdr. I. W. Gorton (SC) United 
States Navy, for removal of disallowance of credit in his disbursing 
account for the period September 9 to 30, 1933, for $27.27 paid Lieut. 
(J.G.) Wm. H. Brockman, United States Navy, as extra compensa- 
tion for submarine duty. 

On August 11, 1933, orders were issued to Lieutenant Brockman, 
as follows: 

Subject: Change of duty. 

1, When directed by the commander Submarine Division Four, you will regard 
yourself detached from duty on board the U. 8. 8. R-10, and from such other 


duty as may have been assigned you; will proceed to Washington, D. C., and 
report to the commandant, navy yard, for temporary duty under instruction 
at the Diving School. 

2. The Secretary of the Navy has determined that this employment, on shore 
duty is required by the public interests. 
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3. Upon the completion of this duty and when directed by the commandant, 
navy yard, you will regard yourself detached; will proceed and report to the 
commander Submarine Division Four for duty, and on board a submarine of 
that division. 

4, Report to the commanding officer, submarine base, New London, Connect- 
icut, for additional duty at the submarine base in connection with lung train- 
ing and training tank. 


Endorsement on these orders show duty completed at the Navy 
Yard, Washington, D. C., September 8, 1933, on which date he 
was directed by the commandant of the navy yard to report to 
the commander of Submarine Division 4. Endorsements also show 
that he reported to the commander of Submarine Division 4, Sep- 
tember 9, 1933, and to the commanding officer of the U. S. S. 2-14, 
New London, Conn., on September 9, 1933. On the same date, he 
reported to the commander of the submarine base, New London, 
Conn., and was assigned “additional duty as assistant officer in 
charge of submarine training tank.” 

It is stated by the commanding officer of the submarine base 
that Lieutenant Brockman “ was regularly attached to the U.S. S. 
R-14.” Relative to the nature of the additional duty assigned 
Lieutenant Brockman, the Chief, Bureau of Navigation, in report 
of July 19, 1934, states: 


3. The Bureau maintains diving tanks at New London and Pearl Harbor 
for the purpose of training submarine personnel in the methods of escape 
from submerged submarives. These tanks, which are 115 feet high, and are 
filed with water, have platforms at submerged depths of 18, 50, and 100 feet 
which are constructed to simulate an escape compartment of a submarine. 
Personnel undergoing instruction enter the compartments, which are then 
flooded, and escape by a vertical ascent through a column of water which is 
sometimes as great as 100 feet. The officer in charge of this tank training 
not only instructs the personnel in the proper procedure, but he must actually 
perform the ascent with each section of the class he is instructing, and he 
is accordingly exposed to all the hardships and hazards that would be encoun- 
tered were the escape performed from a submerged submarine. Only submarine 
personnel are trained in these tanks, and only officers who are qualified in 
submarines and attached thereto are considered as being eligible for instructors 
in this training, which is an integral part of the system of submarine indoc- 
trination and necessary for the education of submarine personnel. The only 
logical source of instructors is from officer personnel attached to submarines, 
and this Bureau considers that an officer attached to a submarine who is 
ordered to perform additional duty in connection with lung training, which is 
itself as much a part of submarine training as if the escapes were performed 
from a submerged submarine instead of a tank flooded and rigged to represent 
a submarine, is entitled to extra compensation under the law for duty in sub- 
marines, irrespective of whether the preponderance of his duty is performed 
on the submarine to which he is attached or in the tank. 

4. Orders issued to this officer (reference b) required his reporting to the 
commanding officer, U. S. 8. R-14, for duty, and his further reporting to the 
commander, submarine base, for additional duty in connection with lung train- 
ing and training tank. Commanding officer, U. 8. 8S. R-14, eighth endorsement 
of September 9, 1933, indicates that he reported to this vessel for duty, and was 
on the same date assigned additional duty in connection with lung training 
and training tank, in accordance with his original orders. Under the circum- 
stances this Bureau feels that this officer is legally entitled to extra compensa- 
tion for duty in submarines during the period in question, and recommends that 
this amount be credited. 
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In response to request of the disbursing officer for a certificate 
that Lieutenant Brockman “ was assigned to duty and actually served 
on board’a submarine ” during the period in question, the command- 
ing officer of the 2-14, on October 20, 1934, stated: 


2. As the records of this vessel fail to show that the subject officer did actually 
serve on board, the commanding officer regrets his inability to furnish the certifi- 
cate requested. 


Commander I. G. Sowell, who was commander of Submarine Divi- 


sion 4 during the period in question, in communication dated Novem- 
ber 12, 1934, stated: 


1. Lieutenant (Junior Grade) William H. Brockman, Jr., U. S. Navy, is 
shown in the 8th endorsement of reference (b) to have reported for duty on 
board the U. 8S. 8S. R-14 on September 9, 1933, and on the same date to have 
further reported to the commander of the submarine base, New London, for 
additional duty as assistant officer in charge of submarine training tank. 

2. The 3rd endorsement of reference (d) shows that Lieutenant Brockman 
was detached from the U. 8. S. R-14 on May 21, 1934. 

3. During this period of time Lieutenant Brockman performed the duties 
intended for him to perform by the Chief of the Bureau of Navigation and in 
accordance with the Chief of the Bureau of Navigation orders. This duty 
was in connection with lung training and training tank. The personnel so 
trained was the personnel attached to and serving on board the U. S. 8S. R—14 
and the other submarines of Submarine Division Four. In my opinion, although 
Lieutenant Brockman was not actually in physical contact with the U. 8. 8. 
R-14, he was, nevertheless, performing the duties in connection with the train- 
ing of that vessel’s personnel as intended by the Chief of the Bureau of Naviga- 
tion and was therefore “ serving on board” the U. 8S. 8. R-14. 

4. The commanding officer of the U. S. S. R-14, was, in accordance with 
orders, Lieutenant Brockman’s commanding officer; and for purposes of dis- 
cipline, Lieutenant Brockman was responsible to that commanding officer. 
Frequently in the naval service officers perform additional duty that does not 
directly concern the ship to which they are attached, or their commanding 
officer. It does not follow, however, that this additional duty is not within the 
meaning “serving on board.” There are no submarine officers who actually 
remain at all times on board the vessel to which they are attached in perform- 
ing all their submarine duties and, therefore, it cannot be construed, that 
simply because they are not actually on board they are not “ serving on board.” 

5. In reference (g) the commanding officer of the U. S. S. I-14 states: “As 
the records of this vessel fail to show that the subject officer did actually serve 
on board, the commanding officer regrets his inability to furnish the certificate 
requested.” The meaning of the commanding officer of the U. S. S. R—14 in 
this statment merely indicates his misunderstanding of the words “ serving on 
board.” 

6. The intention of the Chief of the Bureau of Navigation in regard to the 
duty to be performed by Lieutenant Brockman while attached to the U. S. 8. 
R-14 is clearly indicated in paragraph four of reference (b). In paragraph 
8 of the same reference Lieutenant Brockman was directed by the Chief of the 
Bureau of Navigation to report to Submarine Division Four for duty on board 
a submarine of that division. The commander, Submarine Division 4, when 
Lieutenant Brockman reported for duty, directed him to further report to the 
commanding officer, U. 8S. 8S. R-14 for duty on board that submarine. The 8th 
indorsement of this same reference shows that he did so report and the in- 
dorsement is signed by the then commanding officer. 

* * + e - * ” 

9. Lieutenant Brockman between the dates in question performed submarine 
duty in connection with lung training and training tank and was attached to the 
U. 8. 8. R-14. Official communications to this officer and from this officer 
were forwarded via the commanding officer of the U. S. 8S. R—14 in accordance 
with Navy Regulations. This officer then was “serving on board.” 
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The act of April 9, 1928, 45 Stat. 412, provides: 


That hereafter all officers of the Navy on duty on board a submarine of the 
Navy shall, while so serving, receive 25 per centum additional of the pay for 
their rank and service as now provided by law; * * * 


To entitle an officer of the Navy to the 25 per centum increase thus 
provided, he must not only be assigned by competent orders to duty 
on board a submarine of the Navy, but it must affirmatively appear 
that during the period for which the increase is claimed the officer 
actually served on board a submarine under his orders (8 Comp. 
Gen. 162; decision A-24698, September 28, 1929; and A-54137, De- 
cember 18, 1934). The orders of Lieutenant Brockman show that 
he reported to the commanding officer of the U. S. S. R-14 on Sep- 
tember 9, 1933, and that he was formally detached from said vessel 
on May 21, 1934, but from the facts stated it appears that he was 
not actually in physical contact with the U. S. S. 2-14, and, there- 
fore, did not actually serve on board that vessel. 

Although the additional duty actually performed by Lieutenant 
Brockman as instructor in connection with lung training and train- 
ing tank may have exposed him to all the hardships and hazards 
that would be encountered in the performance of like duty on a sub- 
merged submarine such was not duty on board a submarine and 
therefore not duty for which the law provides additional compensa- 
tion. 

On review, the disallowance must be and is sustained. 


(A-60134) 


FEDERAL HOUSING ADMINISTRATION—CONVENTIONS AND 
GATHERINGS—STATUTORY CONSTRUCTION 


While it is permissible, as an aid to proper-interpretation of ambiguous pro- 
visions foun! in an enactment, to examine and consider such matters as 
the title and preamble thereof and the legislative history, an enactment 
reasonably clear in itself may not be distorted, through interpretation, by 
an enlarging or restricting of its application to conform to such extrinsic 
matters. 

Under the terms of Public Resolution No. 2, dated February 2, 1935, no con- 
vention or other form of assemblage or gathering may be lodged, fed, con- 
veyed or furnished transportation at Government expense unless authority 
therefor is specifically granted by law. 

The appropriation made available by section 4, title I of the National Housing 
Act of June 27, 1934, 48 Stat. 1247, “for the purpose of carrying out the 
provisions of this title and titles II and III” may not be used for payment 
of expenses of conducting a campaign with a view to inducing property 
owners to make alterations, repairs, or improvements to their property for 
the purpose of creating a demand for loans from financial institutions so 
that the Federal Housing Administration may insure such institutions 
against losses or make loans to said institutions. 


Comptroller General McCarl to the Administrator, Federal Housing Adminis- 
tration, February 25, 1935: 


There has been received your letter of February 2, 1935, as follows: 


Congress has just passed House Resolution No. 118, a copy of which I am 
enclosing herewith. 
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As you will see, this resolution provides “ That, unless specifically provided 
by law, no moneys from funds appropriated for any purpose shall be used 
for the purpose of lodging, feeding, conveying, or furnishing transportation 
to, any conventions or other form of assemblage or gathering to be held in the 
District of Columbia or elsewhere. This section shall not be construed to 
prohibit the payment of expenses of any officer or employee of the Government 
in the discharge of his official duties.” 

In connection with the campaign, which is now being conducted by this 
Administration to encourage the repair and modernization of real estate 
under title I of the National Housing Act, approved June 27, 1934, outstanding 
citizens of a large number of communities have been selected to appoint com- 
mittees consisting of citizens of the community and to act as chairmen of such 
committees. The function of these committees is to assist in the promotion of 
this campaign. These Gommittees and the chairmen all serve without compen- 
sation and have been extremely helpful in the furtherance of the program. 
In order to keep these chairmen interested in and acquainted with the devel- 
opment of the campaign as it progresses, the Administration has held meetings 
at convenient points from time to time which they have been requested to 
attend. In view of the fact that these men are serving without pay and 
purely in the public interest, it is thought that they should not be asked to 
defray their traveling and hotel expenses while attending these meetings. 
On the other hand, the right of the Administration, under the resolution, to 
defray these expenses out of its funds seems doubtful to me, although it does 
not seem that it was the purpose of Congressman Cochran, who offered the 
resolution, to prevent such payment, as is indicated by his statement made 
on the floor of the House when the resolution was offered and which statement 
appears in the Congressional Record of January 21, 1935, on page 733. 

Will you please be good enough to advise this Administration as to whether 
or not, in your opinion, such payments can be made hereafter in view of this 
resolution? If your answer is in the negative, then I request that you express 
an opinion as to whether it would be legal for this Administration to formally 
appoint these various chairmen as officials of the Administration without com- 
pensation and thereby make them eligible to receive their expenses under the 
last sentence of the resolution. 

Yor your convenient reference, I am also inclosing herewith copy of the 
National Hosing Act. I call your particular attention to the provisions of 
section 1, title I of this act, wherein it is provided that “ the Administrator may 
establish such agencies, accept and utilize such voluntary and uncompensated 
services, utilize such Federal officers and employees, and, with the consent of 
the State, such State and local officers and employees, and appoint such other 
officers and employees as he may find necessary, and may prescribe their author- 
ities, duties, responsibilities, and tenure and fix their compensation, without 
regard to the provisions of other laws applicable to the employment of compen- 
sation of officers or employees of the United States. * * * and may make 
such expenditures (including expenditures for personal services and rent at 
the seat of government and elsewhere, for law books and books of reference, 
and for paper, printing and binding) as are necessary to carry out the provi- 
sions of this title and titles II and III, without regard to any other provisions 
of law governing the expenditure of public funds. All such compensation, ex- 
penses, and allowances shall be paid out of funds made available by this act.” 

In view of the fact that it is contemplated to hold a number of these meetings 
in the very near future, I request that you give the matter as prompt attention 
as possible. 


The House Joint Resolution 118 (Public Resolution No. 2, ap- 
proved February 2, 1935), quoted by you, is entitled: 


To prohibit expenditure of any moneys for housing, feeding, or transporting 
conventions or meetings. 


and its preamble is as follows: 


Whereas numerous applications are being received from various organiza- 
tions requesting lodging, food, and transportation for the purpose of holding 
conventions or meetings at Washington and elsewhere; and 

Whereas the expenditure of Government funds for such purposes is against 
the policy of Congress: * * * 
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While there was some discussion in connection with consideration 
and passage of the resolution by the House of Representatives on 
January 21, 1935—see the Record of that date beginning on page 
733—and while there were then pointed out some of the abuses the 
measure, if enacted, would stop or prevent, the discussion was by no 
means exhaustive and did not so involve the matter of the full 
effect of the language employed as to be helpful in the instant mat- 
ter. The discussion was even less in connection with consideration 
and passage of the resolution by the Senate. 

While it is permissible, as an aid to proper interpretation of am- 
biguous provisions found in an enactment, to examine and consider 
such matters as the title and preamble thereof and the legislative 
history, an enactment reasonably clear in itself may not be distorted, 
through interpretation, by an enlarging or restricting of its appli- 
cation to conform to such extrinsic matters. The understanding of 
the effects of the measure, if enacted, and thus the purposes that 
actuated the many Members of both the Senate and the House of 
Representatives who made no remarks thereon yet favored and voted 
therefor, must be understood and accepted as the reasonable mean- 
ing of the effective and operating portion thereof, which is as 
follows: 

That, unless specifically provided by law, no moneys from funds appropriated 
for any purpose shall be used for the purpose of lodging, feeding, conveying, or 
furnishing transportation to, any conventions or other form of assemblage or 
gathering to be held in the District of Columbia or elsewhere. This section 
shall not be construed to prohibit the payment of expenses of any officer or 
employee of the Government in the discharge of his official duties. 

The President is hereby requested to send a copy of this resolution to the 
heads of all Government departments and agencies which have been granted 
lump-sum appropriations. 

There seems very little if any room for doubt as to the reasonable 
meaning and legal effect of such language. Simply stated, it is that 
no convention or other form of assemblage or gathering may be 
lodged, fed, conveyed, or furnished transportation at Government 
expense unless authority therefor is specifically granted by law. 

It is not apparent under what provision of the National Housing 
Act the Federal Housing Administration is considered authorized to 
conduct a campaign “ to encourage the repair and modernization of 
real estate ” (quoting from your letter). 

You mention that the campaign is now being conducted under title 
I of the act. Said title bears the heading—* Housing Renovation 
and Modernization.” The only provisions under said title prescrib- 
ing or mentioning the functions or activities of the Administration 
are section 2 of the act, title I, providing: 

The Administrator is authorized and empowered, upon such terms and con- 


ditions as he may prescribe, to insure banks, trust companies, personal finance 
companies, mortgage companies, building and loan associations, installment 
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lending companies, and other such financial institutions, which are approved 
by him as eligible for credit insurance, against losses which they may sustain 
as a result of loans and advances of credit, and purchases of obligations repre- 
senting loans and advances of credit, made by them subsequent to the 
date as the President may fix by proclamation, for the purpose of financing 
alterations, repairs, and improvements upon real property. In no case shall 
the insurance granted by the Administrator under this section to any such 
finuncial institution exceed 20 per centum of the total amount of the lvans, 
advances of credit, and purchases mide by such financial institution for such 
purpose; and the total liability incurred by the Administrator for such insur- 
ance shill in no case exceed in the aggregate $200,000,000. No insurance shall 
be granted under this section to any such financial institution with respect to 
any obligation representing any such loan, advance of credit, or purchase by it 
the face amount of which exceeds $2,000; nor unless the obligation bears such 
interest, has such maturity, and contains such other terms, conditions, and 
restrictions, as the Administrator shall prescribe. 


and section 3 which authorizes and empowers the Administrator to 
make loans to certain institutions. 

While section 2, supra, provides for insuring certain financial 
institutions against losses sustained as a result of loans made by 
them “ for the purpose of financing alterations, repairs, and improve- 
ments upon real property ”, neither said section nor section 3 would 
appear to authorize the Federal Housing Administration to use 
appropriated funds for expenses of conducting a campaign with a 
view to inducing property owners to make alterations, repairs, or 
improvements to their property for the purpose of creating a demand 
for loans from financial institutions so that the Federal Housing 
Administration may insure such institutions against losses or make 
loans to said institutions. On the contrary, it would seem to be the 
purpose and intent of the enactment that the Federal Housing 
Administration is to meet an existing demand for financial aid or 
such a demand, if not existing, as may be created by private interests 
rather than at the expense of funds made available to the Federal 
Housing Administration. 

Consequently, on the present record, it does not appear that the 
funds made available by section 4, title I of the act, “ for the pur- 
poses of carrying out the provisions of this title and titles II and 
III ”, are available for expenses of conducting a campaign such as 
referred to in the letter hereinbefore quoted, and there would seem 
no proper basis for temporarily employing those so privately engaged 
in creating a demand for benefits under the law and for better hous- 
ing, and so as to permit an assemblage or gathering thereof involving 
travel, or subsistence at public expense. There appears nothing, 
however, precluding the Housing Administration from employing 
other and lawful means to disseminate authentic information as to 
the benefits the Government has made available to the citizenship 
through the enactment of the National Housing Act or as to the 
procedure necessary to obtain such benefits. 
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(A-53796) 
DEPOSITIONS—NOTARIES PUBLIC AND STENOGRAPHIC SERVICES 


Upon evidence that the $1 fee provided by the Tennessee Code to notaries 
publie for taking depositions is not considered locally as covering more 
than the administration of the oath or taking the acknowledgment and 
forwarding the deposition, and that it is customary to pay in addition 
thereto for necessary stenographic services, stenographic charges for tak- 
ing depositions in accordance with the local prevailing rates will be allowed 
in Tennessee in addition to the $1 fee, irrespective of whether the steno- 
graphic service is rendered by the notary public in person or by some other 
party. 14 Comp. Gen. 231, and A-53796, November 27, 1934, modified. 


Decision by Comptroller General McCarl, February 26, 1935: 

There are before this office for direct settlement various claims by 
Grace Dawson, Willie V. Cooper, and Grace Bohannon for taking 
depositions in the State of Tennessee. The claims are itemized as for 
per diem or per hour rates for the time consumed in taking the depo- 
sitions, page rates at 35 cents or 40 cents per page for transcripts 
and, in addition thereto, a notarial fee of $1 for administering 
the oath. 

In decision in 14 Comp. Gen. 231, it was held, upon the facts then 
before this office, that the fee of $1 prescribed by the Tennessee code 
for such deposition taken by a notary public was all that the law 
authorized to be paid in that State for such depositions and that 
payment for stenographic services could not be made in addition 
thereto. 

In decision of May 12, 1932, to the Attorney General, 11 Comp. 
Gen. 428, it was stated: 

* * * you are advised that if in exceptional cases the fees and compensa- 
tion provided by State statute are deemed by the Department of Justice to be 
inadequate, particularly where the established practice of the State courts is 
to disregard such statutes as obsolete or otherwise inapplicable, claims for 
fees or compensation greater than fixed by such statutes should be referred 
here for direct settlement with a full administrative report as to the circum- 
stances and the State practice involved, and with the Department’s recom- 
mendation in the matter. 

The above-mentioned claims are accompanied by a letter from the 
administrative assistant to the Attorney General, dated January 4, 
1935, inclosing letters from the United States attorneys at Nashville, 
Knoxville, and Memphis, Tennessee, each of whom states, in effect, 
that the $1 fee provided in the Tennessee code for taking a deposi- 
tion is considered in the local practice as payment to the notary pub- 
lic for administering the oath or taking the acknowledgment and 
forwarding the deposition, and that it is customary to pay, in addi- 
tion thereto, for the necessary stenographic services, either to the 
notary public or to a stenographer employed to take the deposition; 
that the stenographic fees are generally based upon a per diem or per 
hour rate for the time occupied in reporting the testimony plus a 
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page rate for the transcript; that if limited to $1 per deposition, it 
would not be possible to take depositions in the State of Tennessee. 

The evidence accompanying these claims is accepted as establish- 
ing that, in Tennessee, the notarial fee of $1 for depositions does not 
cover stenographic services. Accordingly, stenographic charges in 
accordance with the locally prevailing rates will be allowed in addi- 
tion to the fee of $1, irrespective of whether the stenographic serv- 
ices are rendered by the notary public in person or by another party. 
The claims now before this office will be certified for payment in ac- 
cordance with the foregoing, if otherwise correct. The decisions of 
September 18, 1934, 14 Comp. Gen. 231, and November 27, 1934, 
A-53796, insofar as they are in conflict with the foregoing with 
respect to depositions taken in Tennessee, are modified in accordance 
herewith.: 


(A-55395) 


TRAVELING EXPENSES—TRANSFERS BETWEEN DUTY 
STATIONS—DEPARTMENT OF AGRICULTURE 


The general annual provision for traveling expenses upon transfers between 
duty stations requiring that reimbursement of such expenses be authorized 
in advance by the head of the department or establishment does not repeal 
the permanent provision made in the act of March 4, 1911, 36 Stat. 1265, 
for traveling expenses of officers and employees of the Department of 
Agriculture upon transfer. Decision of January 11, 1935, A-—55395, 14 
Comp. Gen, 532, is not for application to the Department of Agriculture. 


Comptroller General McCarl to the Secretary of Agriculture, February 26, 
1935: 


There has been received your letter of February 2, 1935, as follows: 


Reference is made to your decision A-55395, dated January 11, 1935, in 
which is quoted section 2 of the act of March 3, 1933, 47 Stat. 1513, as follows: 

“ Appropriations for the fiscal year 1934 available for expenses of travel of 
civilian officers and employees of the executive departments and establishments 
shall be available also for expenses of travel performed by them on transfer 
from one official station to another when authorized by the head of the depuart- 
ment or establishment concerned in the order directing such transfer: Provided, 
That such eypenses shall not be allowed for any transfer effected for the con- 
venience of any officer or employee.” 

The last paragraph of your decision states: 

“With respect to all transfers ordered on or after February 1, 19385—-whether 
in the Department of the Interior or elsewhere—credit or payment will 
not be allowed for reimbursement of traveling expenses incident thereto unless 
compliance with the requirements of the statute, supra, is shown by appropriate 
orders, or copies thereof, as hereinbefore indicated.” 

The exact wording of the statute, supra, was contained in the act of December 
22, 1927, 45 Stat. 50, and has been contained in yearly appropriation acts since. 
See 45 Stat. 1055, 46 Stat. 1242, 47 Stat. 1513, and 48 Stat. 450. The act of 
March 4, 1911, 36 Stat. 1265, provides: 

“That hereafter officers and employees of the Department of Agriculture 
transferred from one official station to another for permanent duty, when 
authorized by the Secretary of Agriculture, may be allowed actual traveling 
expenses, including charges for the transfer of their effects and personal prop- 
erty used in official work, under such rules and regulations as may be prescribed 
by the Secretary of Agriculture.” 
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In 7 Comp. Gen. 550 it was held that the provision in the act of March 4, 
1911, was not repealed by section 6 of the act of December 22, 1927. It follows, 
therefore, that it has not been repealed by any of the similar acts cited above. 
That the Secretary of Agriculture may delegate, by rules and regulations, the 
authority to direct transfers and the travel necessary in connection therewith 
was recognized in 7 Comp, Gen. 656. 

The statement contained in the last paragraph of decision A—55395, supra, is 
very broad. Advice is requested as to whether it was intended to include 
the Department of Agriculture. 

The decision of January 11, 1935, A-55395, 14 Comp. Gen. 532, 
construed section 2 of the act of March 3, 1933, 47 Stat. 1513, and 
consequently is for application only to such Government depart- 
ments and establishments as are subject to that statute or to a cor- 
responding one for some other fiscal year. As it has been held that 
the annual provision for traveling expenses upon transfers does not 
repeal the permanent provision made in the act of March 4, 1911, 
which is applicable only to the officers and employees of the Depart- 
ment of Agriculture, it follows that the decision of January 11, 1935, 


is not for application to officers and employees of your department. 
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(A-59956) 
DEPOSITIONS—NOTARIES PUBLIC AND STENOGRAPHIC SERVICES 





In the absence of evidence that it is the established practice in the State courts 
to disregard as obsolete or otherwise impracticable the State statutes fix- 
ing the fee of notaries public for taking depositions, the fees so fixed by 
statute constitute payment in full for all services rendered in taking such 
depositions and no additional fees may be allowed for stenographic 
services, 


Comptroller General McCarl to Bert M. Bates, United States Marshal, Febru- 
ary 26, 1935: 
There has been received your letter of January 14, 1935, as follows: 


I am in receipt of your letter of January 11, in reply to my letter to you under 
date of January 5, with reference to certain items for which credit has been 
withheld on vouchers no. 57, 58, 60, and 127 of my accounts for the quarter 
ended September 30, 1933. 

Regardless of the Comptroller’s decision dated November 27, 1934, which date 
is subsequent to the payments made on the above vouchers, I am still of the 
opinion that authority signed by the Attorney General to incur this expense 
and directing this office to make payment is all that is, and should be, necessary 
for the Department to give me credit for these items. 


With respect to the statements in your letter, it may be stated that 
under sections 304 and 305 of the Budget and Accounting Act, 42 
Stat. 24, the Comptroller General of the United States is authorized 
to settle and adjust all claims for or against the United States and 
balances certified by him are made final and conclusive upon the 
executive branch of the Government. 

In a letter of August 18, 1934, from the administrative assistant to 
the Attorney General, addressed to a notary public in a similar case, 
it was stated: 
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The situation of which you. complain is not under our control as the General 
Accounting Office is a separate and independent establishment of the Govern- 
ment and is charged with the final audit of accounts of disbursing officers and 
is not subject to direction from the executive branches of the service. 


Voucher No. 57 in favor of Mary G. Elliott, Charlotte, North 
Carolina, was for 16 pages of transcript for which she was paid 50 
cents each, and a notary fee of 20 cents for each 90 words; a total of 
$16. The North Carolina Code of 1931, chapter 59, section 3178, pro- 
vides that notaries public and other persons acting as such shall be 
allowed for their necessary services, where no other fee is fixed, 20 
cents for each 90 words. Accordingly, the fee of 20 cents for each 
90 words is the maximum allowed under the statute and the disallow- 
ance for the charges for stenographic services was therefore correct. 

Vouchers 58 and 60, both in favor of Ralph W. Currie, Dallas, 
Texas, are in payment of depositions at the rate of 15 cents per 100 
words, swearing witnesses at 15 cents each, and, in addition, attend- 
ance fee for court reporter of $10 for each voucher. The Complete 
Texas Statutes, 1928, title 61, article 3945, provides for taking dep- 
osition of witness at 15 cents per 100 words and for swearing a wit- 
ness to deposition, making a certificate therefor, with seal and all 
other business connected with such deposition, 50 cents. There is 
no statutory provision for the additional charge of $10 for a court 
reporter. See in connection with the foregoing 11 Comp. Gen. 428. 

Voucher 127, in favor of Grace Bohannon, Nashville, Tennessee, 
is in payment of notary fee of $1, attendance fee $2.50, transcript at 
40 cents per page for ten pages, or a total of $7.50. Chapter 8 of the 
Code of Tennessee, 1932, provides a fee for each deposition taken of 
$1. Evidence has now been submitted to this office that the statutory 
fee of $1 provided by the Tennessee statutes is considered locally as 
not covering all services incident to the deposition and that it is 
customary to allow, in addition thereto, charges for stenographic 
services such as claimed in this case. See decision of today upon 
notary and stenographic services in the State of Tennessee, A—53796, 
14 Comp. Gen. 642. Therefore, credit will be allowed for this item, 
if otherwise correct. 

Upon review, the disallowance of credit with respect to vouchers 
Nos. 57, 58 and 60 must be, and is, sustained. 


(A-54093) 
TRAVELING EXPENSES—FOREIGN VESSELS 


The failure of the administrative office to make timely decision and arrange- 
ments for travel cannot be accepted as satisfactory proof under section 
601 of the Merchant Marine Act that there was no American vessel avail- 
able for the travel involved and it may not be considered that the 
traveler’s mission requires the use of a foreign vessel when there is 
nothing on the particular vessel actually used by the traveler which had 
such relation to his mission as to have required its use. 
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Comptroller General McCarl to the Secretary of Agriculture, February 27, 
1935: 


Reference is had to letter of November 6, 1934, from the Director 
of Finance of your Department, as follows: 


Reference is made to your claim no, 9209214, under which there was dis- 
allowed $220.00 covering passenger transportation furnished by the Italian 
Line, 1 State Street, New York, New York, from New York to Athens, Greece, 
on July 14, 1933, in connection with transportation request A—642,907, issued 
by W. D. Reed, an employee of this Department. This disallowance was made, 
according to your form 43 dated April 24, 1934, because the transportation was 
accomplished on a vessel of foreign registry, contrary to provision of section 
601 of the Merchant Marine Act of May 22, 1928 (45 Stat. 697). 

It appears to this Department that you were probably not in possession of 
all the facts when this settlement was made. The advantage of making the 
trip, as compared with the value of Mr. Reed’s services in his regular assign- 
ment, was considered by the Department for some time, but the importance 
of having a first-hand study made of tobacco conditions in certain producing 
areas abroad was such that it was finally decided to send Mr. Reed. This 
decision was reached on June 29, 1933, when Mr. Reed had already outlined 
and started a full program of seasonal experiments at the Richmond laboratory 
of the Bureau of Entomology. That work could not be terminated abruptly 
without great expense and loss to the Department. Upon receiving informa- 
tion as to the approval of the trip, it was necessary for him to arrange for 
the appointment of an assistant in the laboratory and the instructing of this 
assistant in the details of the experimental work then under way. In addition, 
he had to arrange with representatives of various tobacco companies who were 
cooperating in this investigation to have their foreign representatives in the 
countries to be visited to issue letters of introduction to various tobacco 
interests in Greece, Turkey, and Italy, which credentials were necessary in the 
performance of the duties of the trip. 

Because of these various transactions, it was not possible for Mr. Reed to 
use the ship of the American Export Lines, which sailed from New York on 
July 10, 1933. The next ship of American registry sailing from New York to 
Greece was scheduled for July 25, 1933, on the American Export Lines. It was 
not possible to use this ship because of the fact that it required from 21 to 23 
days to reach the port of Piraeus. Had he sailed on July 25, he would not have 
arrived in Greece until August 15 or 16, which would have left insufficient 
time during the active season of the insects to accomplish the purpose of the 
trip, which was to inspect tobacco farms, factories, and warehouses to deter- 
mine the extent and severity of insect infestation, and to study the methods of 
control used. This work could be done only during the active season of the 
insects, that is, from about May 15 to October 1. 

By sailing from New York on July 14, he arrived in Greece on July 29, which 
enabled him to entirely complete the purpose of the trip within the active sea- 
son of the insects. Had he not completed this work in the season of 1933, it 
would have been necessary to send him to that region the following year to 
complete the work, with consequent additional expense to the Department. 

Due to the formalities involved in foreign travel in the Near East, it was 
necessary for him to secure an official passport containing the courtesy visas 
from the legations of Greece, Italy, Turkey, Rumania, Bulgaria, Yugoslavia, 
France, and England. He was able to sail on July 14 only after having 
exerted the utmost efforts to complete the numerous details involved in the 
preparation for the trip. 

Since the steamship company has not received payment from the Government 
under the above transportation request, demand has been made by that com- 
pany upon the traveler for payment of the amount from his personal funds. 
Since it would be manifestly unjust to compel this employee to pay for this 
official travel from personal funds in the absence of fault on his part in the 
matter, this Department respectfully requests that the settlement in the above- 
mentioned claim be reviewed, and that payment be made to the Italian Line. 


It seems from your statement of the facts in the instant matter 
that your Department has overlooked the obvious purpose and clear 
provisions of section 601 of the Merchant Marine Act of May 22, 
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1928, 45 Stat. 697. Said section precludes the allowance of credit 
for expenses of travel on a foreign ship in the absence of satisfac- 
tory proof that there was available no ship of United States registry, 
or that the traveler’s mission required use of such foreign ship. As 
the facts have been supplied by you the traveler’s mission, that of go- 
ing abroad to make a first-hand study of tobacco conditions in certain 
producing areas, involved nothing requiring the use of a particular 
ship. Of course there was nothing on the particular ship (foreign) 
actually used by the traveler which had such relation to his mission 
as to have required its use, and it may not properly be said that his 
mission required use of a foreign ship. If not, was no ship of the 
United States registry available within the purpose and intent of the 
law? 

It appears the matter of sending a representative to make a first- 
hand study of conditions, including insect infestation and methods 
of control employed, had been under consideration by your Depart- 
ment for some time and that after measuring the value of the trav- 
eler’s time on his duties here as compared with what he might learn 
through making the proposed study abroad, it was concluded that 
he should make the trip—but that such decision was not reached 
until June 29, 1933, and it is claimed he could not make necessary 
arrangements to depart from New York on a ship of United States 
registry, on July 10, 1934, so used a ship of foreign registry leaving 
New York on July 14, 1934—4 days later. 

It seems apparent there would be required no such use of ships 
of United States registry as the law clearly contemplates in connec- 
tion with official travel abroad, if it should be held that failure of 
administration to make timely decision and arrangements for travel 
could be accepted as satisfactory proof under the law, that there 
was no ship of United States registry available for the travel abroad 
involved. 

While the matter of the wisdom of authorizing the travel was 
under consideration there was incumbent for administrative con- 
sideration also, the statutory requirement to use ships of United 
States registry, and doubtless the matters could have been resolved at 
such time as to have made possible compliance with the requirements 
of the Merchant Marine Act; and when there is considered the vast 
amount of public moneys expended yearly in an effort to develop 
an American merchant marine, the duty upon this office to see that 
the uses of public moneys for official travel abroad are in accordance 
with the requirements of section 601 of the Merchant Marine Act 
(on American vessels) does not involve discretion. 

The disallowance of the claim for transportation by a foreign 
vessel was required by the law and is affirmed. 
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So express its will and thereby the matter is settled. 


The decisions of the Supreme Court of the United States, where applicable to 
the questions for consideration by the General Accounting Office, resolve 
all doubts, the difficulties having been to get the problems of the General 
Accounting Office submitted to the Supreme Court, but the General Ac- 
counting Office must determine for itself whether a decision of the Court 
of Claims or other inferior court will serve as a guide in the consideration 
of a similar question coming before it for decision involving the actual 
use of an existing appropriation, there being for consideration whether the 
court is given opportunity to consider all phases of the matter, whether the 
case has been properly presented and prosecuted on behalf of the Govern- 
ment, and whether the Department of Justice has prejudged the matter 
involved by issuing and publishing an opinion adverse to the Government. 

In view of the decision of the Supreme Court of the United States in the case 
of the United States v. Phisterer, 94 U. 8. 219, holding that the home of an 
Army officer to which he is ordered is not a military station, the General 
Accounting Office may not accept as controlling expenditures of appropri- 
ated moneys, the subsequent decision of the Court of Claims in the case 
of Bullard v. United States, 66 Ct. Cls. 264, nor the opinion of the Attorney 
General pre-judging the case, nor administrative views of the Secretary 
of the Navy in agreement therewith, holding that when an officer of the 
Navy is detached from duty and ordered to his home to await further or- 
ders for retirement there is involved a “permanent change of station” 
entitling such officer to be reimbursed for transportation of dependents 
under the act of May 18, 1920, 41 Stat. 604, as supplemented by the act of 
June 10, 1922, 42 Stat. 631. All such payments hereafter made will be 
disallowed in the accounts. 


Comptroller General McCarl to the Secretary of the Navy, February 27, 1935: 

There was received your letter of January 30, 1935, advising that 
notwithstanding the decisions of this office determining a particular 
appropriation not legally available for a proposed administrative 
use, you have directed that “Attorney General’s opinions and the deci- 
sions of the Court of Claims be hereafter followed ”—and that 
changes in existing naval instructions be made accordingly. 

As you apparently contemplate ordering accountable officers under 
your military control to make payments from public moneys en- 
trusted to them as advances from appropriations, for purposes deter- 


(A-60070) 1 
JURISDICTION OF THE GENERAL ACCOUNTING OFFICE ‘ 
While judgments rendered by the Court of Claims and other courts, views of ee 
the Attorney General and other eminent lawyers, and the views and argu- 
ments of the department or establishment concerned, are all given most st 
serious consideration by the General Accounting Office in connection with Dn 
questions before it for decision involving the legal availability and actual 
use of an existing appropriation, the final responsibility for determining t 
the legal availability of a particular appropriation for a use as made, or b 
for a contemplated use, is vested by the Budget and Accounting Act of 
June 10, 1921, in the General Accounting Office, aud such decisions are e 
final and conclusive on the Executive branch of the Government. s 
If, in deciding questions involving the legal availability of an appropriation for 
a proposed use, the General Accounting Office should become too liberal 
and permit uses of an appropriation beyond the intent of the Congress, the t 
damage would likely be immediate and irreparable. When the interested § 
department or establishment believes the General Accounting Office has 
through its decisions unduly restricted the use of appropriations, the 
proper and orderly procedure, and the only procedure showing a proper § 
degree of respect for the authority of the Congress, is to apply to the Con- | 
gress for clarification of the law. If.the Congress wishes done what the ] 
department or establishment desires to do, it is no difficult matter for it to 
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mined by this office to be not within the law and thus for which the 
appropriation is not legally available, it is assumed you fully appre- 
ciate the seriousness of your proposed action. You are aware, of 
course, that such accountable officers and their sureties must be held 
strictly responsible for all payments made and for which credit may 
not be allowed in their accounts rendered to this office—where under 
the law all such accounts are finally settled and adjusted. Also, that 
balances as certified by this office are “final and conclusive on the 
executive branch of the Government.” It is assumed you have con- 
sidered, also, section 285, Revised Statutes. 

Apparently you intend hereafter to be the judge of questions as 
to the applicability of court decisions to the facts in particular cases 
as they arise in the Navy, distinguish between conflicting decisions, 
determine whether existing appropriations are legally available to 
settle and adjust such cases, and to require payments from appro- 
priated moneys accordingly, but the matter of such determinations 
is not made wholly clear by your letter and it seems possible from 
statements appearing therein that you may intend empowering the 
Attorney General to determine such matters for you. Whatever 
your procedure may be the payments as made will still be, of course, 
matters of Navy responsibility. 

The only statutory provision permitting the Attorney General to 
express opinion on matters of law arising in the departments of the 
executive branch is section 356, Revised Statutes, as follows: 

The head of any executive department may require the opinion of the 
Attorney General on any question of law arising in the administration of his 
department. 

There exists no law giving such opinions determinative effect or 
providing protection for public officials who adopt such opinions in 
the discharge of their public duties. They are merely advisory and 
necessarily so else an Attorney General could become effectively 
dominant in the affairs of all departments. The danger seems to be 
understood because the tendency in the departments is to adopt and 
utilize only such opinions, at least in connection with matters before 
this office for decision, as they believe will argue to their advantage 
in their effort to securing a liberal interpretation of the law with 
respect to uses of a particular appropriation. As was stated by 
Attorney General Black in 9 Op. Atty. Gen. 36: 

* * * The duty of the Attorney General is to advise, not to decide. A 
thing is not to be considered as done by the head of a department merely be- 
cause the Attorney General has advised him to do it. You may disregard his 
opinion if you are sure it is wrong. He aids you in forming a judgment on 
questions of law; but still the judgment is yours, not his. You are not bound 


to see with his eyes, but only to use the light which he furnishes, in order to 
see the better with your own. 


Inasmuch as opinions of the Attorney General are by force of stat- 
ute advisory only and thus have no finality and bind no one—not 
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even the Attorney General—I assume what you really have in mind 
are those instances where the Court of Claims has considered it 
proper to render a judgment adverse to the Government in a case 
before it, for reporting to the Congress for its consideration, and 
this office has found itself unable in the circumstances appearing, to 
accede to Navy demands to so adopt the view that seemed to have 
influenced the court in the matter, as to justify it (this office) in 
opening up an existing appropriation for payment of all demands 
considered similar in nature to that in the particular case before the 
Court, without further expression or direction by the Congress in the 
matter. Judgments rendered by the Court of Claims—all courts in 
fact—the views of the Attorney General and other eminent lawyers, 
and the views and arguments of the department or establishment con- 
cerned, are all given most serious consideration by this office in con- 
nection with questions before it for decision involving the legal avail- 
ability of an appropriation for a use as made or a proposed use, but 
it is to be remembered that the responsibility of this office in such 
matters involves an actual use of an existing appropriation, not a 
matter for reporting for the further consideration of the Congress, 
or for disposition by opinion with no actual responsibility attached. 
The responsibility of this office in such matters has to do with actual 
money—public money appropriated by the Congress and thereby 
given a status for actual use in making payments—but legally avail- 
able for none but the particular uses for which so appropriated. 
Questions constantly arise, and necessarily so, as to the legal avail- 
ability of a particular appropriation for a contemplated use and such 
questions must be authoritatively decided else there would be confu- 
sion. Desirable administrative action might be withheld due to 
doubt as to the legal availability of an appropriation for such use, 
or an appropriation made for a particular use might be unduly 
depleted or even exhausted in other and thus unlawful use thereof 
if there existed no agency with authority and responsibility to so 
authoritatively determine such questions and to give effect to its 
decisions. 

If such questions were left for decision by each particular spend- 
ing agency as to appropriations made for its lawful uses there would 
be ever present the element of self-interest and the ambition always 
in evidence to go beyond or to otherwise circumvent or overcome the 
limits considered proper and fixed accordingly by the Congress in 
the law. And if the Congress had no other assurance than would 
be afforded by such procedure, that its laws with respect to the uses 
of appropriations would be faithfully abided, it could safely employ 
no such convenient system of making public moneys available for 
uses as now exists. It would be necessary for it to find some other 
effective means of exacting law observance by public officers in their 
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uses of appropriations—or possibly to sharply curtail appropria- 
tions and the period of their availability for use. 

Or, if such questions were left for determination by any agency 
in the Executive branch—the spending branch—the difficulty would 
be, at best, but one degree removed from such self-determination, 
and there would be return to the evils sought to be cured by the 
establishment of the General Accounting Office, an agency inde- 
pendent of the Executive branch and thus freed from the influence 
of its partisan political problems, the controversies and combina- 
tions frequently found therein, and the ambitions that sometimes 
beset its higher officials, with authority and responsibility to decide 
such questions with finality. The accounting officers of the Govern- 
ment were in the Executive branch prior to 1921, and it was to 
totally remove the accounting system from such influences that the 
General Accounting Office was established by the act of June 10, 
1921, and for this office to accept as conclusive upon it in deciding 
questions respecting the legal availability of appropriations for 
proposed uses or uses made, opinions of the Attorney General or 
any other official in the Executive branch, would be to undo all that 
the Congress did in separating the accounting officers from the in- 
fluence and domination of the Executive branch and to accept such 
official as the head of the accounting system, and this notwithstand- 
ing the specific provisions of the Budget and Accounting Act of 
1921, that the General Accounting Office “shall be independent of 
the Executive departments and under the control and direction of 
the Comptroller General of the United States”, and that the duties 
of the General Accounting Office shall be exercised “ without direc- 
tion from any other officer.” Also, “ The balances certified by the 
Comptroller General shall be final and conclusive upon the Execu- 
tive branch of the Government.” 

While the law does not permit of any such shirking of duty by 
the head of this office as you appear to suggest—and as seems sug- 
gested also by the Attorney General in his letter to you—even if 
the law were otherwise these would seem matters worthy of most 
serious consideration before turning control of the accounting system 
over to the Attorney General. His Department during recent years 
has become one of the large spending agencies in the Executive 
branch and in this regard appears to be growing by leaps and 
bounds. If he were, in addition to being the Government’s chief 
advocate before the courts and the President’s legal adviser in ad- 
ministrative matters, also in control of the accounting system, there 
would be no independent audit of the uses of the large appropria- 
tions over which he is permitted administrative control; it would not 
only throw the accounting system back into the turmoil of the 
Executive branch and subject to its influences and domination, but 
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would, by reason of such added authority with respect to the uses 
of appropriations, operate to elevate a subordinate Cabinet officer 
to a place of “high command ” in the Executive family; it would 
take from the Congress the security it has felt in making appropria- 
tions conveniently available for lawful use on the theory an inde- 
pendent auditing system could and would exact law observance in 
the uses thereof; and it would head the system by a political official] 
with office of uncertain tenure, whereas a very definite purpose of the 
Budget and Accounting Act of 1921 was to remove the accounting 
system from partisan political consideration and influences. 

If in deciding questions involving the legal availability of an 
appropriation for a proposed use this office should become too liberal] 
and permit uses of an appropriation beyond the intent of the Con- 
gress in making the moneys available the damage would likely be 
immediate and irreparable; and thus, when the interested depart- 
ment or establishment believes this office has through its decisions 
unduly restricted the use of an appropriation (and such decisions 
are always in writing and state the reason for the conclusion 
reached) the proper and orderly procedure, and the only procedure 
showing a proper degree of respect for the authority of the Con- 
gress, is to apply to the Congress for clarification of the law. If 
the Congress wishes done what the department or establishment 
desires to do, it is no difficult matter for it to so express its will, and 
thereby the matter is settled. 

As hereinbefore stated, decisions of the courts are always examined 
and considered by this office in connection with questions pending 
here for decision, and even though the courts have not been granted 
authority to actually withdraw moneys from the Treasury, and 
their questions involving liability of the Government usually grow 
from maladministration and thus are infrequently identical with 
those for decision here, yet the legal principles as applied by the 
courts to their questions are always helpful and frequently aid 
greatly in solving our problems. Decisions of the Supreme Court 
of the United States, where applicable to our questions, resolve all 
doubts. Our trouble has been in getting our problems submitted 
to that Court. While the Court of Claims does not have the respon- 
sibility that rests upon this office of determining the legal availabil- 
ity of an existing appropriation for a proposed use, its judgments 
being for report to the Congress where an appropriation usually 
follows for payment, but not necessarily so, occasionally it has a 
problem so similar to questions for decision by this office arising 
under expendable appropriations that its action thereon is most 
helpful to this office. This is especially true where the problem has 
been fully and faithfully presented, and the Court is thus given 
opportunity to consider all phases of the matter and apply thereto 
legal principles accordingly. It is not always, however, that cases 





DECISIONS OF THE COMPTROLLER GENERAL 653 


are so presented as to give the Court such opportunity. Under the 
rules of pleading and procedure, and in the matter of proof and 
briefs, much is dependent upon the manner and substance of the pres- 
entation on behalf of the Government, and in the study of actions 
by the Court urged here as having a bearing on questions for deci- 
sion by this office—and sometimes suggested as controlling, as ap- 
parently is now urged by you—it has been found the Court was 
not so fully and faithfully informed and that, as a matter of fact, 
there were not presented to the Court for consideration in connection 
with its problem certain material matters actually involved in the 
question for decision by this office and with respect to which the 
Court’s action is cited. A further difficulty in connection with 
cases in which the Court has not been given full assistance through 
such presentation is that of inducing the Department of Justice to 
prosecute an attempt for rehearing or review by the Supreme Court, 
and that Department is especially handicapped in making a full pres- 
entation of the Government’s side of cases, not only in the Court 
of Claims but upon review, where it has prejudged the matters and 
issued and published an opinion adverse to the Government. 

Take, for instance, the basic case relied upon by you in the present 
matter and which you apparently contend is controlling upon the 
uses of an expendable appropriation, Bullard v. United States, 66 
Ct. Cls. 264. In that case the then Attorney General had prejudged 
the issue and published his views adverse to the Government. It was 
presented to the Court of Claims practically as confessed and the 
record was such there seemed doubt whether the merits could be 
properly placed before a reviewing tribunal. In subsequent cases 
a strenuous effort was made by this office to induce the Department 
of Justice to fully present to the Court of Claims the whole case and 
it was urged that if a reversal of the view taken in the Bullard case 
could not be secured that a record be made on which a review of the 
merits could be secured. These efforts were not successful and the 
Bullard case has been permitted to stand, although the matters actu- 
ally involved have never been fairly submitted to the Court. 

Now, what was involved in the Bullard case? Simply this: 
Whether, when an officer of the Navy is detached from duty and 
ordered to his home to await further orders for retirement there is 
involved a “ permanent change of station” so as to entitle such 
officer to the benefits provided for by section 12 of the act of May 18, 
1920, 41 Stat. 604, as supplemented by the act of June 10, 1922, 42 
Stat. 631. The statutes, so far as material, are as follows: 

Section 12 of the act of May 18, 1920, 41 Stat. 604, provides: 


That hereafter when any commissioned officer, noncommissioned officer of 
the grade of color sergeant and above, including any noncommissioned officer 
of the Marine Corps of corresponding grade, warrant officer, chief petty officer, 
or petty officer (first class), having a wife or dependent child or children, is 
ordered to make a permanent change of station, the United States shall fur- 
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nish transportation in kind from funds appropriated for the transportation of 
the Army, the Navy, the Marine Corps, the Coast Guard, the Coast and Geodetic 
Survey, and the Public Health Service to his new station for the wife and de- 
pendent child or children: Provided, That for persons in the naval service the 
term “permanent station”, as used in this section, shall be interpreted to 
mean a shore station or the home yard of the vessel to which the person con- 
cerned may be ordered; and a duly authorized change in home yard or home 
port of such vessel shall be deemed a change of station: Provided further, That 
if the cost of such transportation exceeds that for transportation from the old 
to the new station the excess cost shall be paid to the United States by the 
officer concerned: Provided further, That transportation supplied the wife or 
dependent child or children of such officer, to or from stations beyond the 
continental limits of the United States, shall not be other than by Government 
transport, if such transportation is available: And provided further, That the 
personnel of the Navy shall have the benefit of all existing laws applying to 
the Army and the Marine Corps for the transportation of household effects. 


The act of June 10, 1922, 42 Stat. 631, provides: 


In lieu of the transportation in kind authorized by section 12 of an act 
entitled “An act to increase the efficiency of the commissioned and enlisted 
personnel of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, and Public Health Service”, approved May 18, 1920, to be furnished 
by the United States for dependents, the President may authorize the payment 
in money of amounts equal to such commercial transportation costs when such 
travel shall have been completed. Dependent children shall be such as are 
defined in section 4 of this act. 


It is to be noted that for persons in the Navy the term “ permanent 
station ”, as used in the law, is required to be interpreted to mean 
“.. . a shore station for the home yard of the vessel to which the 


person concerned may be ordered .. .” Bullard was ordered to no 


naval station, but rather to his home for retirement—and the ques- 
tion was whether under the law there was authorized payment 
of the transportation expenses of his wife to their home. It was 
not a question of whether the Government should, in all fairness, 
pay the expenses of the officer’s wife in traveling to their home, but 
whether the law authorized payment of such expenses. To make 
such a payment lawful would require determination that the officer 
in being relieved from duty and ordered to his home to there await 
further orders for retirement was required thereby to make a per- 
manent change of station within the meaning of the law supra, and 
thus, whether in changing, pursuant to orders, from his naval station 
to his home, after relief from official duty, his home was a “ station ” 
within the meaning of the law and so as to constitute the movement 
a change from one naval station to another. When the claim of 
Bullard for the expenses of his wife in traveling to their home 
was presented to this office for payment from appropriated moneys 
it was disallowed on the ground that the home of the officer and 
his wife was not a naval station, and that the officer’s change from 
his naval station, after being relieved from duty, to his home, was 
not a “permanent change of station” within the provisions of 
the law and so as to render lawful payment of the expenses of his 
wife in traveling to their home. It happened that the Supreme 
Court of the United States had had for consideration a similar 
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question and in United States v. Phisterer, 94 U. S. 219, had deter- 
mined that (quoting from the syllabus) : 

The home of an officer to which he is ordered is not a military station. A 
military “station” is merely synonymous with military “post.” In each case 
it means not an ordinary residence, having nothing military about it, except 
that one of its occupants holds a military commission, but a place where 
military duty is performed, or stores are kept or distributed, or something 
connected with war or arms is kept or done. 

Bullard brought suit in the Court of Claims seeking a judgment 
for the travel expenses of his wife to their home and the case was 
presented as hereinbefore mentioned and resulted in a judgment 
against the Government. But in such connection apparently the 
Phisterer case was overlooked. Had it been brought to the Court’s 
attention undoubtedly the reasoning and conclusion of the Supreme 
Court of the United States would have been followed regardless 
of what the equities in Bullard’s favor might have seemed. 

The matter of entrusting the Government’s defense in such cases 
as the Bullard case to the Executive branch may be one of the weak- 
nesses still remaining in the system designed to enable the legislative 
branch to maintain through its enactments and by enacting observ- 
ance thereof by public officials, the effective control over govern- 
mental activities and resulting drains on the public moneys, essential 
to our form of Government and as contemplated by the Constitution. 

It is such things that sometimes render judgments given by the 
Court of Claims of little assistance in the solving of questions for 
decision by this office and relating not to matters still to be considered 
by the Congress but to actual use of an existing appropriation, and 
in view of its responsibility to check unlawful uses of appropriations 
this office must, of course, determine for itself when decisions of 
inferior courts are safe as guides in determining similar questions 
coming before thig office for decision. 

It was nearly 10 years ago that the Navy Department started 
its effort to secure such interpretation of the law supra as to permit 
payment of transportation expenses of dependents to their homes 
when officers were detached from duty and ordered home to await 
retirement orders. During all of that time the law has remained 
unchanged. In view of the fact that the accounting officers were 
unable to adopt such view with respect to uses of appropriated 
moneys, and that the Supreme Court of the United States had nega- 
tived such view in similar circumstances, it is beyond understanding 
why, if the Navy Department believes such travel expenses should 
be paid by the Government, and feels the Congress can be so con- 
vinced, the matter was not promptly submitted to the Congress by 
the Department with a view to securing such amendment of the law 
as would clearly legalize such payments. 

The purposes for which appropriated moneys may be used are for 
stipulating by the Congress and not by the courts. The Congress 
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is in session each year and usually a substantial portion of each 
year, and it is far more accessible to the Navy Department than are 
the courts. If any effort has been made by the Department during 
the last 10 or 12 years to induce the Congress to amend the law so 
as to legalize such payments the effort must have failed to convince 
because, as stated above, the law has remained unchanged since the 
amendment of June 10, 1922, and the decision of the Supreme Court 
of the United States in the Phisterer case reflected the law on the 
subject when there were enacted the statutes here involved and it 
is thus to be assumed the statutes were phrased in the light of such 
decision. 

The fact that similar payments may have been passed in the ac- 
counts is not, of course, controlling with respect to the future, and 
in view of your announced conclusion to ignore the decisions of 
this Office with respect to the legal availability of existing appro- 
priations for such payments and to require such payments by ac- 
countable officers under your military control, you are advised that 
there is ended the effort this Office has made to assist your Depart- 
ment in its seeming difficulties, by reaching those cases where the 
officer’s last station was abroad, and that hereafter and while the 
law, supra, remains unchanged, appropriations will not be available 
for payment of travel expenses of dependents of officers of the Navy 
to their homes when such officers are ordered home to await orders 
for retirement. All such payments hereafter made will be dis- 
allowed in the accounts. 

In response to your letter of January 30, 1935, you are advised 
accordingly. 


(A-60083 (a) ) 


NATIONAL RECOVERY ADMINISTRATION—PRINTING AND 
BINDING—FIELD 


The authority of the Joint Committee on Printing to authorize printing to be 
done elsewhere than at the Government Printing Office is limited to such 
as shall be deemed urgent and necessary to have done elsewnere than 
in the District of Columbia for the exclusive use of a field service outside 
of the District of Columbia. Printing may not be done outside of the 
District of Columbia for use of a Government service within the District. 


Comptroller General McCarl to the Chairman, National Industrial Recovery 

Board, February 27, 1935: 

There has been resubmitted for preaudit voucher no. 21752 in 
favor of the Polygraphic Company of America, Inc., in the amount 
of $1,869.85 for printing N. R. A. stickers pursuant to contract 
Cc-2069 executed in August 1934. This voucher was twice returned 
without certification because there had not been submitted therewith 
a certificate by a responsible officer in the field under whose author- 
ity the printing was procured that in his opinion such work was 
urgent and necessary to have done elsewhere than in the District of 
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Columbia for the exclusive use of that field service as required by 
law and the regulations of the Joint Committee on Printing. 

Under date of January 21, 1935, the administrative assistant, 
National Recovery Administration, informed this office that no cer- 
tificate of a responsible officer in the field “is forthcoming, because 
* * * this order was placed by the N. R. A., Washington office, 
thru the Commerce Department Division of Purchases and Sales.” 

Under date of February 18, 1935, the administrative assistant 
requested further consideration in the light of the decision of Jan- 
uary 3, 1935, A-52173. The decision referred to allowed credit for 
past expenditures for certain field printing upon evidence that the 
Joint Committee on Printing had expressly approved such printing. 
In making such approval, however, the Joint Committee on Printing, 
by its letter of March 5, 1934, to the Administrator of the National 
Recovery Administration, stated: 


Inasmuch as the emergency which arose at that time no longer exists it is 
of course understood that this agreement now is void and ceases, and in the 
event the administration anticipates any further needs for field printing an 
allotment of funds for that purpose should be requested in accordance with 
the provisions of pars. 58 and 60 of Joint Committee Regulations No. 25. 


General Regulations 25 of the Joint Committee on Printing, which 
was applicable to the fiscal year 1934, has been superseded by Gen- 
eral Regulations 26 covering the fiscal year 1935, paragraphs 101 
and 184 of which provide: 


101. That the departments hereinafter mentioned are authorized to procure 
such field printing, as defined by paragraph 2 of these regulations (including 
tabulating-machine cards and blank books), as may be impracticable to have 
done at the Government Printing Office and necessary for the exclusive use 
of any field service outside of said District, provided the same is within the 
limitations of available appropriations for printing and the regulations of this 
committee, and the responsible officer in the field under whose authority such 
printing is purchased or obtained shall certify, in such manner as may be pre- 
scribed by the Comptroller General, with respect to each job procured from 
commercial sources, that in his opinion such work was urgent or necessary to 
have done elsewhere than in the District of Columbia for the exclusive use of 
that fleld service, as follows: 


NATIONAL RECOVERY ADMINISTRATION 
184, GeneraL.—For the fiscal year 1935, not to exceed $50,000. 


Paragraph 2 of the regulations referred to in paragraph 101, supra, 
defined “field printing” as follows: 
The term “ field printing” as used in these regulations shall be construed to 


mean all printing, binding, and blank-book work accomplished or procured else- 
where than at the Government Printing Office in Washington. 


As the general approval of the Joint Committee on Printing for 
the expenditure of $50,000 for field printing during the fiscal year 
1935 is conditioned upon there being furnished a certificate such as 
presented in paragraph 101 of the regulations, and such certificate 
has not been furnished, payment on the voucher is not authorized. 
Furthermore, it would appear that this was not such a field-service 
purchase as was authorized under the law to be made elsewhere than 
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from the Government Printing Office as the purchase was made by 
the Washington office and delivery was made in Washington. Hence, 
it could not be certified that it was necessary to have the work done 
“elsewhere than in the District of Columbia.” It is to be noted, also, 
that this contract was made over 5 months after the Administration 
had been fully and specifically advised by the Joint Committee on 
Printing as to the requirements in such matters. 

The voucher will be retained in the files of this Office. 


aos pe oe 


(A-60083 (b) ) 


NATIONAL RECOVERY ADMINISTRATION—PRINTING AND 
BINDING—DISTRICT OF COLUMBIA 


As the authority of the Joint Committee on Printing to authorize printing to be 
done elsewbere than at the Government Printing Office is limited to such as 
shall be deemed urgent and necessary to have done elsewhere than in the 
District of Columbia for the exclusive use of a field service outside of the 
District of Columbia, any contract for printing to be done in the District of 
Columbia elsewhere than at the Government Printing Office, if such contract 
is not made by the Public Printer, imposes no obligation on the Government, 


Comptroller General McCarl to the Chairman, National Industrial Recovery 

Board, February 27, 1935: 

There have been filed in this office contracts nos. Cc-2068 with the 
Columbia Planograph Company of Washington, D. C., and Cc-2069 
and 2082 with the Polygraphic Company of America, Inc., of New 
York City, for printing for the National Recovery Administration. 
With respect to the contracts with the Polygraphic Company see 
decision of today, 14 Comp. Gen. 656, to you with respect to the 
voucher submitted for pre-audit under contract 2069. What is 
stated therein is equally applicable to any payments under contract 
no. Cc-2082. 

Section 11 of the act of March 1, 1919, 40 Stat. 1270, provides: 


* * * on and after July 1, 1919, all printing, binding, and blank-book work 
for Congress, the Executive Office, the judiciary, and every executive department, 
independent office, and establishment of the Government shall be done at the 
Government Printing Office, except such classes of work as shall be deemed by 
the Joint Committee on Printing to be urgent or necessary to have done elsewhere 
than in the District of Columbia for the exclusive use of any field service outside 
of said District. 


Under General Regulation 26 of the Joint’ Committee on Printing, 
that Committee approved field printing for the National Recovery 
Administration in an amount not to exceed $50,000, provided that a 
responsible officer in the field under whose authority the printing is 
purchased or obtained shall certify that in his opinion such work was 
urgent or necessary to have done elsewhere than within the District 
of Columbia for the exclusive use of a field service. It will be noted 
that contract no. Cc—2068 is for printing to be done in the District of 
Columbia and there is no authority under the statute and the regula- 
tions for any printing to be done in the District of Columbia other 
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than at the Government Printing Office unless contracted for by the 
Public Printer in accordance with the act of February 28, 1929, 45 
Stat. 1400, 13 Comp. Gen. 291. Accordingly, said contract imposed 
no legal obligation on the Government. See Consolidated Supply 
Co. v. United States, 59 Ct. Cls. 197. 


(A-60138) 


AGRICULTURE DEPARTMENT—ERADICATING CATTLE TICKS— 
DEFENSE OF SUITS 


As the act of May 9, 1934, authorizing suits for damages resulting from 
dipping tick-infested cattle in Texas and Oklahoma in 1918 and 1922, 
makes it the duty of the Attorney General to defend such suits, the 
expense of making copies of any depositions for use in such defense 
proceedings may not be charged to the appropriation for eradicating 
cattle ticks under the Department of Agriculture. 


Comptroller General McCarl to the Secretary of Agriculture, February 27, 
1935: 


There has been received your letter of February 4, 1935, as 
follows: 


By Acts of Congress approved May 9, 1934 (48 Stat., part II, pp. 56 and 58), 
Russell and Tucker, et al., and Porter Bros. & Biffle, et al., all residents of 
Oklahoma, were authorized to sue the United States for amounts alleged: 
to be due them from the United States by reason of the alleged neglect of 
officials and inspectors of the Bureau of Animal Industry of this Department 
in dipping tick-infested cattle in Texas and Oklahoma in the years 1918 and 
1922. ‘The amounts involved total between $300,000 and $400,000. 

These suits are being defended by the Department of Justice with the 
assistance of an attorney from this Department. The testimony to be intro- 
duced will be largely in the form of depositions, a great number of which 
have been taken. Further proceedings have been postponed for approximately 
four weeks. 

The Department of Justice will, of course, procure a copy of these deposi- 
tions for its use but it will greatly facilitate the planning of the Government’s 
defense if a copy may also be obtained for the use of the attorney of this 
Department. There will be approximately 1,500 pages of testimony and the 
price per page will be 15 cents, thus totaling about $225.00. 

The acts authorizing the suits carry no appropriations for the payment 
of expenses connected therewith and the appropriations for this Department 
do not specifically authorize the purchase of transcripts of testimony. Since 
the work of the Bureau of Animal Industry is primarily involved and since 
the outcome of the suits may affect its future policy, it would seem that 
the expense here in question is necessarily incident to that work. 

I shall appreciate it, therefore, if you will advise me whether a copy of the 
depositions mentioned may properly be purchased by this Department and the 
expense charged to the appropriations for that Bureau for the fiscal year 1935 
(48 Stat. 474). In view of the importance of the cases and the necessity for 
prompt action, it will be appreciated if you will expedite consideration of this 
request. 


Each of the acts of May 9, 1934, authorizing these suits provides 
that “* * * it shall be the duty of the Attorney General to cause 
the United States Attorney in such district to appear and defend 
for the United States.” 

The appropriation “ Eradicating Cattle Ticks, 1935”, act of 
March 26, 1934, 48 Stat. 476, provides: 

Eradicating cattle ticks: For all necessary expenses for the eradication 


of southern cattle ticks, $562,007, of which $150,000 shall be immediately avail- 
7556°—35——43 
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able: Provided, That, except upon the written order of the Secretary of Agri- 
culture, no part of this appropriation shall be used for the purchase of animals 
or in the purchase of materials for or in the construction of dipping vats upon 
land not owned solely by the United States, except at fairs or expositions 
where the Department of Agriculture makes exhibits or demonstrations; nor 
shall any part of this appropriation be used in the purchase of materials or 
mixtures for use in dipping vats except in experimental or demonstration work 
carried on by the officials or agents of the Bureau of Animal Industry. 


It is understood the desired copy is for use in the defense pro- 
ceedings. The cited appropriation is not available therefor as the 
acts of May 9, 1934, impose upon the Attorney General the duty of 
defending the suits. The question presented is answered accordingly. 


(A-60227) 
EXCHANGE LOSSES—COMPENSATION OF NAVAL ATTACHES 


As Executive Order No. 6928 excepts the compensation of naval attachés from 
the provision of net pay and allowances and provides for reimbursement to 
such attachés for currency appreciation losses as in the case of employees 
receiving a net salary as defined in the order, reimbursement to such 
attachés for losses is to be calculated upon the net compensation after 
deducting contributions to the retirement or other funds, or on account of 
percentage reduction in compensation, but without deducting allotments, 
fines, forfeitures, etc. 


Comptroller General McCarl to the Secretary of the Navy, February 27, 1935: 


There has been received your letter of February 6, 1935, request- 
ing decision upon the following question: 


Reference: (a) Amendemnt of Executive Order No. 6657-A of March 27, 
1934, as amended approved by the President December 24, 1934. 

(b) Act of March 26, 1934, Public, No. 129, 73d Congress. 

1. Paragraph 3 (b) of reference (a) provides: 

“In case of employees serving under the War and Navy Departments 
(with the exception of military and naval attachés and other employees at- 
tached to their offices who shall be governed by paragraph (a) of this section), 
the loss is that calculated on the basis of conversion into foreign currency of 
the employee’s net pay and allowances.” 

It will be noted the above specifically provides that naval attachés and 
employees attached to their offices are governed by paragraph 3 (a) of the 
Executive order, which provides: 

“The loss above referred to is that calculated on the basis of conversion 
into foreign currency of the employee’s net salary and net allowances, except 
as provided in paragraphs (b), (c), (d), and (e) of this section.” 

2. It would appear therefore, that the definition of the term “net pay 
and allowances” in paragraph 3 (g) of the Executive order, under which 
certain deductions are enumerated, has no application to naval attachés or 
employees in their offices. It would also appear that the definitions “ net 
salary” and “net allowances” do apply to such personnel. Paragraph 3 (g) 
of the Executive order defines “net salary” as 

“The base salary less any deductions for contribution to the retirement or 
cther fund, or on account of percentage deductions in compensation.” The 
specific provisions of paragraph 3 of the Executive order appear to re- 
quire, in the case of naval attachés and employees attached to their offices, 
that exchange relief will be computed upon the pay and allowances less 
deductions for retirement fund, hospital fund, and percentage deductivuns. 
It is not believed that allotments and other sundry checkages should be 
deducted. 

8. It is requested that the views expressed herein be referred to the Comp- 
troller General of the United States for decision, whether payments of 
exchange relief in the case of naval attachés and employees attached to 
their offices, computed on this basis will be passed in the audit of the accounts 
of naval attachés. 
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The Executive Order No. 6928 of December 24, 1934, excepts 
naval attachés from the provisions of paragraph 3 (b) of the order 
which refers to net pay and allowances and requires their losses 
to be calculated under paragraph 3 (a), which refers to net salary 
and net allowances. Section 3 (g) defines the respective terms, 
as follows: 

The term “net salary” means the base salary less any deduction for con- 
tribution to the retirement or other fund or on account of percentage deduc- 
tions in compensation. 

The term “ net allowances” means allowances paid to the employee. 

The term “net pay and allowances” means the employee’s full pay, includ- 
ing extra or additional pay, and all allowances (other than those furnished 
in kind) less deductions therefrom on account of allotments, fines and for- 
feitures, clothing, hospital, Civil Service Retirement Fund, percentage de- 
ductions in compensation, and other sundry checkages. 

Accordingly, losses due to the appreciation of foreign currency 
in the case of compensation of naval attachés, are to be calculated 
upon the net compensation, described as “net salary” for that 
purpose by the Executive order, after deducting contributions to 
the retirement or other fund or on account of percentage deduc- 
tions in compensation, but without deducting allotments, fines, for- 
feitures, etc. 


(A-54494) 


TRANSPORTATION—OFFICER’S MOUNTS—ATTENDANT 


The fare of an atte1idant accompanying an officer’s mounts is chargeable as a 
part of the cost of the transportation of the mounts and where excess 
mounts are shipped the transportation charge for the attendant is to be 
apportioned between authorized mounts and excess mounts according to the 
relative number of each. The fact that the attendant, as an enlisted man, 
is by orders transferred to another organization upon completion of the 
duty of attendant does not operate to relieve the officer of responsibility for 
that part of the attendant’s transportation charge apportioned to the ex- 
cess mounts. 


Comptroller General McCarl to the Secretary of War, February 27, 1935: 


There has been considered your letter of November 6, 1934, 
follows: 


There has come to my attention your decision of September 18, 1934, A-54494, 
wherein you held that there should be deposited by Lieutenant Robert C. Aloe, 
Infantry, the additional amount of $8.50 which represents one-half of the fare 
of the enlisted attendant for two mounts shipped for Lieutenant Aloe from 
Fort Francis E. Warren, Wyoming, to San Francisco, California. 

In the annual appropriations for the maintenance of the Army, provision is 
made for the transportation of troops. Where a change of station of qa mem- 
ber of the military service is made under orders as necessary in the military 
service, it is the usual procedure for the cost of necessary transportation to be 
borne from funds appropriated for such transportation. No provision is found 
in the law which requires that the expenses of an enlisted man changing sta- 
tion pursuant to such valid order shall be borne from the personal funds of 
another member of the service so as to relieve the Government and the appro- 
priation from bearing such expense. Moreover, the holding in your decision in 
question that Lieutenant Aloe should bear a part of the necessary cost of trans- 
porting Private 1st Class Ogle to his new station seems to be inconsistent and 
at variance with the conclusion reached by you in A-20114, Nov. 8, 1927, wherein 
it was held in substance that where no increased costs result to the Government 
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by including an excess mount there is no justification for a charge against the 
owner for the excess shipment. 

Accordingly it is requested that further consideration be given by you to 
the subject matter of your decision of September 18, 1934. 

The record in connection with the charge of $8.50 shows that Feb- 
ruary 16, 1933, by paragraph 2, War Department Special Orders No. 
39, Brigadier General Frank S. Cocheu was relieved from command 
of the 4th Brigade and from further duty at Fort Francis E. Warren, 
Wyoming, to take effect at such time as would enable him to comply 
with said order, which directed that he should proceed to San Fran- 
cisco, California, sail from that port on transport scheduled to leave 
about June 2, 1933, for the Philippine Islands, and upon arrival in 
Manila, report to the commanding general, Philippine Department, 
for assignment to the command of the Philippine Division. Feb- 
ruary 24, 1933, 2nd Lieutenant Robert C. Aloe, as aide-de-camp to 
Brigadier General Cocheu was ordered to accompany General Cocheu 
to the Philippine Islands. February 25, 1933, a letter from General 
Cocheu to the Commanding General, 2d Division, Fort Sam Houston, 
Texas, requested the transfer of Private 1cl. Edgar L. Ogle, Head- 
quarters Company, 4th Brigade, as follows: 

1, Requests that Pvt. 1cl. Edgar L. Ogle, 6372267, Hq. Co., 4th Brigade, be 
transferred to the Philippine Department. 

2. If this request is granted, Pvt. 1cl. Ogle will be detailed to accompany the 


private mounts of my aide, 2nd Lt. Robert C. Aloe, to San Francisco. 
* * * * * * * 


4. Pvt. 1cl. Ogle has stated that he desires this transfer. 


This request was approved by The Adjutant General, War Depart- 
ment March 9, 1933, in indorsement of that date to the Commanding 
General, 8th Corps Area. Subsequent to the approval, the travel of 
Private Ogle to Fort Mason, California, as attendant to Lieuten- 
ant Aloe’s mounts, and from that point to Fort McDowell, Cali- 
fornia, as pursuant to transfer upon completion of the duty of travel- 
ing to Fort Mason as attendant to the mounts, was directed in Special 
Orders No. 43, Headquarters Fort Francis E. Warren, Wyoming, 
March 22, 1933, as follows: 


4. Under the provisions of paragraph 25, AR 30-965, dated June 1, 1923, 
Private First Class Edgar L. Ogle, 6372267, Headquarters Company, 4th Brigade, 
is detained as attendant to and will proceed at the proper time with the private 
mount of 2nd Lt, Robert C. Aloe, Infantry, Add, to Fort Mason, Calif. 

Upon arrival at Fort Mason, Calif., Private Ogle will turn said mount over 
to the Quartermaster for delivery to Lt. Aloe in the Philippine Islands. 

Upon completion of this duty and under the provisions of section III, AR 
615-200, 3rd Indorsement, War Department, AGO (file AG 201-Ogle, Edgar 
L. (2-25-33) Enl.), dated March 9, 1933, and 4th Indorsement, Headquarters 
Bighth Corps Area (file AG 201—(Enl.) Ogle, Edgar L.), dated March 14, 1933, 
Private First Class Edgar L. Ogle, 6372267, Headquarters Company, 4th Bri- 
gade, is transferred, in grade of private, to Infantry unassigned, Philippine 
Department, and will proceed to Fort McDowell, Calif., reporting upon arrival 
thereat to the Commanding Officer, Overseas Discharge and Replacement Depot, 
for further disposition. 

~ » * *: ~ * » 
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The travel directed is necessary in the military service and payment when 
made is chargeable to procurement authorities: QM 1600 P 54-0623 A 211-3; 
QM 1600 P 62-0700 A 211-3 and QM 4 P 3-0630 A 237-3. 

Also, the bill of lading, no. WQ-497744, May 1, 1933, covering the 
transportation of the officer’s mounts bore the following notation : 

* * * Name of attendant: PFC Edgar L. Ogle, Hq. Co. 4th Brigade. 
Transportation required for attendant in charge from Russell, Wyoming to 
San Francisco, Calif. The fare of attendant when not carried free under car- 
riers tariff to be paid for in connection with freight charges on this bill of 
lading. No transportation request issued for return journey of attendant. 

In the light of the facts thus established, it appears beyond ques- 
tion that the travel of Private Ogle, at least from Fort Francis 
E. Warren to Fort Mason, San Francisco, was by reason of the 
performance of the duty of attendant. The request for his transfer, 
which had been made almost immediately upon the issuance of 
the order for the change of station of Lieut. Aloe, had stated, ap- 
parently, as the reason for requesting the transfer, that Private 
Ogle would be detailed to accompany the private mounts of Lieut. 
Aloe to San Francisco, if the request should be granted, and the 
order of March 22, 1933, directing the travel to San Francisco as 
attendant, recited that “Upon completion of this duty”, namely, 
travel to San Francisco as attendant, Private Ogle “is transferred ” 
to Infantry, unassigned, Philippine Department. Moreover, the 
fact that the travel of the enlisted man was not begun until May 
1, 1933, although the request for the transfer had been approved 
March 9, 1933, and the further fact that, according to the bill of 
lading, the fare of the attendant, when not carried free under car- 
rier’s tariffs, was to be paid for in connection with the freight 
charges on the bill of lading covering the transportation of the 
mounts, seemed inconsistent with the idea that the travel of the 
enlisted man was otherwise than as attendant or that the cost of 
such travel could be considered as being occasioned by the necessity 
for his transfer rather than for the purpose of affording an attend- 
ant to Lieut. Aloe’s mounts. In that view, it appearing that two 
mounts were transported, or one in excess of the authorized num- 
ber, the officer was found chargeable with one-half of the fare of 
the attendant, said amount being apportioned as a part of the 
charges for the transportation of the excess mount. 

Concerning the suggestion that provision for the transportation 
of troops is made in the annual appropriations for the maintenance 
of the Army and that it is the usual practice for the cost of neces- 
sary transportation to be borne from funds appropriated for such 
transportation, it is noted that War Department appropriations 
appear to have been charged with the cost of this travel, the bills 
of the carriers having been paid therefrom. The basis for charg- 
ing Lieut. Aloe is not that he may be made to bear any part of 
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the expense of the transfer of another member of the military 
forces, but that the travel here concerned was as an attendant to 
the officer’s mounts and his fare was properly included in the cost 
of the shipment. Relative to the suggestion that the charge here 
concerned is inconsistent with the holding in A-20114, November 
8, 1927, attention is invited to A-40853, April 4, 1932, to Major 
J. B. Harper, F. D., United States Army, wherein a like suggestion 
was considered and found not sustained. There seems to be a 
misapprehension as to the holding in A-20114, November 8, 1927. 
Three private mounts, one being excess, the property of Captain 
Morrill Ross, were shipped from Ft. Sill, Okla., to Monterey, Calif., 
in a car with household goods, professional books, and one private 
mount belonging to Maj. Max E. Elser, the shipment moving as 
a carload of immigrant movables, and there was no charge for the 
fare of the attendant sent with the four mounts. The cost of the 
shipment of the excess mount was prorated, as to which there was 
no question, and it was proposed to charge Captain Ross with one- 
fourth of the cost of returning the enlisted man to his proper 
station. The effect of the decision was that in the circumstance 
there the cost of returning the enlisted man was no part of the 
freight charges for shipping the horses, that his return was re- 
quired in connection with the shipment of the horses which were 
not excess, and that no part of the return fare of the attendant was 
properly chargeable to the officer. What was there held has noth- 
ing whatever to do with, nor does it make any change in, the 
uniform rule followed with respect to excess shipments, which is 
that the total cost of the shipment shall be prorated between the 
officer and the Government on the basis of the weight or proportion 
chargeable to each. 

No reason appears, therefore, why the conclusion heretofore 
reached in this case is not correct and it is, accordingly, requested 
that the sum of $8.50 additional charges be collected from Lieutenant 
Aloe. 


(A-60499) 
EMERGENCY CONSERVATION WORK—EXHIBITION OF PAINTINGS 


The funds appropriated for Emergency Conservation Work may not be used 
for frames, mats, or other expenses incident to public exhibition of pictures 
painted by members of the Civilian Conservation Corps. 


Comptroller General McCarl to the Director, Emergency Conservation Work, 
February 27, 1935: 


There has been received your letter of February 25, 1935, as 
follows: 


The foyer of the National Museum, Smithsonian Institution, has been 
reserved for an exhibition of art work by artists enrolled in the Civilian Con- 
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servation Corps camps, March 1 to March 15, 1935, inclusive. A comprehensive 
collection of oils and water colors has been assembled for this show. Many of 
the works are of unusually high artistic merit and the paintings have been 
assembled not only to show the high quality of work done but to reflect to 
the best possible advantage the life and activities of the camps, the subject, 
matter, including educational classes, road building, ditch digging, worship, 
bridge building, forest-fire fighting, recreation, and the like. The exhibition 
is designed not only to secure the approval of the critics, but the whole-hearted 
approval and commendation of the lay public. No one could see this work 
without having a profound respect and appreciation of the work and worth 
of the Civilian Conservation Corps camps. 

To properly present this material, it will be necessary for thirty-seven of the 
oils to be framed and one hundred thirty-eight watercolors matted, the esti- 
mated cost of which would amount to approximately $300.00. 

In view of the fact the time is so short in which to prepare the above- 
mentioned pictures for exhibit, your early decision is respectfully requested 
as to whether the expense is correctly chargeable to the Emergency Conserva- 


tion fund. 

It has been held generally that appropriated funds may not be 
used for exhibits without express statutory authority therefor. 2 
Comp. Gen. 581. The exceptions to that general rule are cases in 
which the exhibit is pursuant to a duty imposed by law upon the 
Department or service to disseminate useful information concerning 
the activity to which the exhibit relates. 4 Comp. Gen. 457; 7 id. 
357; 14 id. 427. 


The act of March 31, 1933, 48 Stat. 22, authorizing emergency 
conservation work, declares its purposes as follows: 


That for the purpose of relieving the acute condition of widespread distress 
and unemployment now existing in the United States, and in order to provide 
for the restoration of the country’s depleted natural resources and the advance- 
ment of an orderly program of useful public works, the President is author- 
ized, under such rules and regulations as he may prescribe and by utilizing 
such existing departments or agencies as he may designate, to provide for 
employing citizens of the United States who are unemployed, in the construc- 
tion, maintenance, and carrying on of works of a public nature in connection 
with the forestation of lands belonging to the United States or to the several 
States which are suitable for timber production, the prevention of forest fires, 
floods and soil erosion, plant pest and disease control, the construction, main- 
tenance, or repair of paths, trails, and fire lanes in the national parks and 
national forests, and such other work on the public domain, National and 
State, and Government reservations incidental to or necessary in connection 
with any projects of the character enumerated, as the President may determine 
to be desirable: * * *, 


It is assumed there have not been expended moneys appropriated 
to carry out the foregoing statute to pay members of the Civilian 
Conservation Corps for duties other than on work of the character 
specifically mentioned in and authorized by such statute, but, how- 
ever that may be, there appears nothing in the law suggesting that 
the making, assembling, or exhibiting of works of art—pictures in 
oils and water colors—was contemplated and decision on your sub- 
mission must be that the appropriated moneys available for carrying 
out the aforementioned law may not legally be expended for frames, 
mats, or other expenses incident to the art exhibition mentioned. 
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(A-60189) 


COMPENSATION—AUTOMATIC AND ADMINISTRATIVE 
PROMOTIONS OF IMMIGRANT INSPECTORS 


The promotion of immigrant inspectors above grade 3, pursuant to the act of 
May 29, 1928, 45 Stat. 954, depends on administrative selection and may 
not be classed as “automatic.” Such promotions are prohibited during 
the current fiscal year, 1935, as “administrative promotions” unless there 
are available savings on an annual basis in the applicable personnel 
appropriation from which the increases in compensation may be made. 


Acting Comptroller General Elliott to the Secretary of Labor, February 28, 
1935: 


There has been received your letter of February 5, 1935, as follows: 


Section 24 of the Immigration Act of February 5, 1917, as amended by the 
act of May 29, 1928 (45 Stat. 954) provides in part as follows: 

“Immigrant inspectors shall be divided into five grades as follows: Grade 1, 
salary $2,100; grade 2, salary $2,300; grade 38, salary $2,500; grade 4, salary 
$2,700; grade 5, salary $3,000; and, hereafter, inspectors shall be promoted 
successively to grades 2 and 8 at the beginning of the next quarter following 1 
year’s satisfactory service (determined by a standard of efficiency which is to 
be defined by the Commissioner General of Immigration, with the approval of 
the Secretary of Labor) in the next lower grade; not to exceed 50 per centum 
of the force to grades 4 and 5 for meritorious service after no less than 1 
year’s service in grades 3 and 4, respectively: Provided further, That promo- 
tion above grade 3 shall be at the discretion of the Secretary of Labor, upon 
the recommendation of the Commissioner General of Immigration: ” 

Section 201 of the Economy Act approved June 30, 1932, suspended automatic 
increases in compensation by reason of length of service or promotion effective 
July 1, 1932, and subsequent economy legislation continued this proviso in full 
force and effect during the fiscal year ending June 30, 1934. However, section 
24 (1) of the act approved March 28, 1934, restored automatic promotions as 
follows: 

“ Section 201 (suspending automatic increases in compensation) of part II 
of the Legislative Appropriation Act, fiscal year 1933, is amended by inserting 
at the end thereof the following ‘ This section shall not apply during the fiscal 
year ending June 30, 1935, except to the extent that it suspends the longevity 
increases provided for in the tenth paragraph of section 1 of the Pay Adjust- 
ment Act of 1922. This amendment shall not authorize the payment of back 
compensation.’ ” 

Pursuant to the provisions of this amendment, and in accordance with the 
policy which prevailed prior to the enactment of economy legislation, a number 
of immigrant inspectors were promoted to each of the salary grades above 
grade 1 effective July 1, 1934. 

No objection to these promotions has been made by your office in connection 
with the audit of the pay rolls of the Immigration and Naturalization Service, 
but in view of your opinion of October 9, 1934 (14 C. G. 206), we would appre- 
ciate advice regarding the action of this Department in treating as automatic 
the promotion of immigrant inspectors from grade 3 to grade 4 and from 
grade 4 to grade 5, as authorized by the act of May 29, 1928, and section 
201 of the Economy Act as amended. 

In the event the promotions in the two grades above mentioned are termed 
by you to be administrative, what certificate will be required in order to 
bring them within section 7 of the act of March 3, 1933, as amended by 
section 24 of the act of March 28, 1934? 


In the cited decision of October 9, 1934, involving postal em- 
ployees, it was held as follows (quoting from the syllabus) : 


Promotions through the first five grades of post-office inspectors and clerks 
at division headquarters of post-office inspectors prescribed by the act of 
February 28, 1925, 43 Stat. 1055, are properly termed “automatic”, but 
promotions from grades 5 to 6 in either instance are dependent upon adminis- 
trative selection and must be classed as administrative promotions within 
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the meaning of section 7 of the act of March 3, 1933, 47 Stat. 1515, as amended 
by section 24 of the act of March 28, 1934, 48 Stat. 522, and the decisions of 
June 7, 1934, 13 Comp. Gen. 419, and July 1, 1934, 14 Comp. Gen. 1. 

This principle is applicable, also, under the statute quoted in 
your letter. The promotion of immigrant inspectors above grade 
8 depends on administrative selection and, therefore, may not be 
classed as “ automatic.” Such promotions are prohibited during the 
current fiscal year 1935 as “ administrative promotions ” unless there 
are available savings on an annual basis in the applicable personnel 
appropriation from which the increases in compensation may be 
made. The form of the administrative certificate required on the 
pay rolls to show the availability of savings on an annual basis as 
of July 1, 1934, when these administrative promotions were made, 
is set forth in the decision of July 2, 1934, 14 Comp. Gen. 1. 

The reason that no objection to the promotions in question has 
been made in the audit, is that the audit of the pay rolls of immi- 
grant inspectors for July 1934 has not yet been completed. 


(A-56572) 


CONTRACTS FOR STENOGRAPHIC SERVICES—RESTRICTIVE PROVI- 
SIONS IN SPECIFICATIONS—REQUIREMENT FOR SALE TO PUBLIC 
AT UNREASONABLY LOW PRICES—NOTICE OF LETTING 


The requirement in specifications for stenographic services to be furnished a 
department or agency of the Government that the contractor shall be able 
to furnish a reporter on 30 minutes’ notice anywhere in the United States 
is impossible of performance and manifestly serves to restrict free compe- 
tition, and the inclusion of such a requirement is unauthorized. 

Bidders for contracts to furnish stenographic services to a department or 
agency of the United States may not be required to furnish copies of 
reports to the public at prices below cost, as such a requirement results 
in the Government having to pay higher prices to contractors for steno- 
graphic work. If prices to be charged to the public are to be limited, the 
maximum price should be such as to afford the contractor a moderate 
profit on such sales. 

The letting of contracts for stenographie services to be furnished a Govern- 
ment department or agency should be given wide publicity and ample time 
should be given bidders to prepare and present their bids based on speci- 
fications which are free from objectionable restrictive requirements. 


Acting Comptroller General Elliott to the Chairman, Nationa] Industrial Re- 

covery Board, March 1, 1935: 

There has been received your letter of January 14, 1935, relative 
to the protest of E. J. Walton, Chicago, Ill., with reference to speci- 
fications on proposal no. 26710 for stenographic services to be ren- 
dered the National Recovery Administration. There was received 
at the same time a letter of the same date from the Department of 
Commerce, Division of Purchases and Sales, with reference to a 
similar protest from Smith & Hulse, Washington, D. C., concerning 
specifications and invitations for bids nos. 26710 and also 26716, in 
connection with the same matter. 
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It is noted that bids were opened January 11, 1935, under proposal 
no. 26710 covering stenographic reporting services from January 14. 
to June 16, 1935, inclusive; that there were 9 bidders; that the Asso- 
ciated Shorthand Reporters, a newly organized company, was the 
low bidder, and that the Chief, Division of Purchases and Sales, of 
the Department of Commerce, was instructed to award that company 
the contract to provide reporting service pending decision of this 
office in the matter. 

Invitations and specifications for bids no. 26710 were for furnish- 
ing stenographic services, etc., from January 14, to June 16, 1935, 
inclusive, bids to be opened at 2 p. m., January 11, 1935. The speci- 
fications contained the provision that— 

* * * the National Recovery Administration reserves the right to re- 

quire the contractor and the contractor will be required to continue the con- 
tract through December 31, 1935, or less at the prices quoted herein. 
Such a provision was considered in my decision of July 20, 1934, 
A-56572, 14 Comp. Gen. 59, and the Secretary of Commerce was 
advised that its inclusion in the contract was not authorized, for 
reasons then assigned. Said decision to that effect is applicable 
here. 

It appears that notwithstanding the suggestion in the decision 
of July 20, 1934, that ample time be afforded bidders in which to 
submit their proposals, only 13 calendar days or only 10 business 
days elapsed between the date of invitation and the opening of bids 
in this instance. In the meantime there were received by this office 
and brought to your attention two letters of vigorous protest from 
prospective bidders, calling to notice objectionable provisions of the 
specifications, as well as the brief time afforded for bidding. It is 
understood that by letter of January 8, 1935, item 2-(b), requiring 
that the successful bidder or bidders must give exclusive attention 
to the work, one of the objectionable provisions of the specifications, 
was deleted. In connection with that requirement, in view of de- 
cision of this office to the National Recovery Administration under 
date of December 6, 1933, A-51752, and decision of July 20, 1934, 
A-56572, to the Secretary of Commerce, advising that such a pro- 
vision was unauthorized, it is not understood why such a provision 
was included in these specifications in the first instance. The de- 
letion of this one objectionable feature was made on January 8, 1935, 
and, assuming that information was received by bidders to that 
effect the following day, there remained not more than approximately 
48 hours for the preparation and submission of bids. It is hardly 
possible that extensive publicity was given the correction in that 
limited time, and there is for consideration, also, the probability that 
prospective bidders had been deterred from competing by the pres- 
ence of that requirement in the first place. 
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The specifications are open to further criticism in two respects 
particularly, namely: 

1. The requirements 2-(e) that the contractor shall be able to 
furnish a reporter on 30 minutes’ notice anywhere in the United 
States. 

The requirement is so manifestly impossible of performance as 
to appear unwarranted. No valid reason appears for this require- 
ment. If a hearing is to be held at a given point, surely the Admin- 
istration would have sufficient advance knowledge of the fact to 
give the contractor a reasonable length of time to furnish reporter 
service. As to this requirement, Smith & Hulse have stated, “ This 
requirement is so manifestly impossible and unfair in the case of a 
hearing at any considerable distance from Washington that it 
requires no comment.” Likewise, E. J. Walton stated with reference 
thereto, ““* * * it is unreasonable and practically impossible for 
any reporter, regardless of how large his organization, to comply 
with. This one section, it would seem to me, makes the specifica- 
tion void.” These criticisms appear justified in the light of com- 
mon knowledge, and the presence of the requirement in the specifi- 
cations doubtless deterred possible bidders, realizing its impossibility 
of performance, from seeking the contract. 

2. The specification 1-(d) stipulates a maximum price per page 
at which copies will be sold to the public of 2¢ per page. 

Regarding this provision Smith & Hulse stated: 

The ridiculously low limit of 2 cents a page for copies sold to the public 
has the inevitable effect of causing much greater cost to the Government for 
its reporting work. Other Government agencies requiring similar services 
limit the price of copies sold to the public, as follows: 

Agricultural Adjustment Administration, 10¢ a page of 25 lines. 

Interstate Commerce Commission, 12144-15¢ a page of 25 lines. 

Board of Tax Appeals, 25-40¢ a page of 25 lines. 

U. S. Tariff Commission, 30¢ a page of 25 lines. 

Federal Trade Commission, 50¢ a page of 25 lines. 

Federal Communications Commission, 35¢ a page of 29 lines. 

All these agencies pay very much lower prices for their contract steno- 
graphic reporting, in Washington and elsewhere, than have heretofore been 
paid by the National Recovery Administration, and much lower prices than can 


be expected by the National Recovery Administration, with its limit of 2 cents 
a page for copies sold to the public. 


E. J. Walton states relative thereto: 


Sec. 1-d, puts a limitation of two cents per page on copies sold the public 
(when and if the contractor is allowed to sell any). This price is below cost 
of production and wholly arbitrary, imposing on the Government the burden 
of paying for the copies furnished the public. In all contracts I have had 
with the Government the Government got the benefit of sales to the public 
and in one large contract recently let the Government gets its copies free. Also 
it is not apparent why the N. R. A. couldn't furnish a bidder with some idea of 
what percent of the transcripts were sold in the past year. This would materi- 
ally affect his bid. 
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Your letter appears to have disregarded the protest of these pos- 
sible bidders with regard to this requirement. The letter from the 
Department of Commerce gives the following explanation: 

The requirement under item 1-d that copies sold to the public will not ex- 
ceed the price of 2¢ per page was, as above stated, carefully considered by the 
National Recovery Administration and is considered necessary to enable the 
public generally to obtain copies of codes, etc., at a moderate price. If this 
price was greatly increased as indicated in your letter, from ten to fifty cents 
a page of 25 lines now being charged under other Government service contracts, 
the cost would have been prohibitive to a great number of citizens who be- 
cause of their vital interest in contemplated codes should have copies. As 
indicated on the item previously mentioned, none of the bidders on this pro- 
posal took exception to this requirement. 

It may be, as stated, desirable that the public generally should 
be able to obtain copies of codes, etc., at a moderate price, and that 
if the cost were prohibitive a great many citizens who should have 
copies of the contemplated codes by reason of their vital interest 
therein would not be able to pay for them. However, there are 
for consideration the statements of Smith & Hulse and E. J. Walton, 
to the effect that the exceedingly low price of 2¢ per page does not 
cover actual cost of production and serves to increase the price 
charged the Government. If this be true, and this office sees no 
reason to question the statement, the limitation of the price to 
2¢ is unauthorized. It would appear desirable to place a limit upon 
the price to be charged for the sales to the public which affords the 
contractor at least a moderate profit on such sales, which should 
be reflected in reduction of bid price to the Government. The fact 
that none of the bidders objected to the low price to be charged the 
public is, of course, without significance, if the prices paid by the 
Government are sufficiently high to cover loss to the contractor on 
this feature of the contract. 

You state that 9 bids were received and that the low bidder was 
the Associated Shorthand Reporters, a newly organized company. 
The small number of bidders is in itself a sufficient indication that 
neither sufficient time nor sufficient publicity was given to the invita- 
tion for proposals, and, further, suggests that the unduly restrictive 
provisions in the specifications deterred other persons from partici- 
pating in the competition. The contract in question is a large one. 
You stated in a letter to this office under date of December 19, 1934, 
that the volume of work has been phenomenal. It is nation wide in 
its scope, and any concern well equipped to handle the work satis- 
factorily might welcome award of a contract therefor. As stated in 
your letter of January 14, “ If a newly organized company can com- 
ply with all the stipulations of the specifications, and at a lower cost 
to the Government than the present contractor is furnishing this 
service, it would appear to this office as though the older and prob- 
ably larger, shorthand reporting companies should be able, if they 
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so desired, to furnish the service at even smaller cost to the Govern- 
ment.” With that view this office agrees. 

The classified telephone directory of the city of Washington, D. C., 
lists approximately 70 stenographic reporters, including individuals, 
firms, and corporations. It is safe to assume that other and larger 
cities have as many if not more. While no doubt many of those listed 
are not equipped to undertake the work here involved, and would not 
be interested in bidding, certainly it would appear that many more 
of the larger organizations would submit proposals, if given infor- 
mation of the letting and ample time to formulate their bids upon 
specifications which are free from unwarrantable restrictions, thus 
giving the Government the benefit of a wider competition and in all 
probability resulting in substantially lower prices. 

In view of the foregoing, it appears desirable to prepare speci- 
fications free from the objectionable features to which attention has 
been called, and without the inclusion of any other objectionable 
features, and to issue invitations for bids giving ample time be- 
tween such invitation and the date of opening. Every reasonable 
effort should be made to advise leading stenographic reporters not 
only in Washington, but elsewhere throughout the country, of the 
invitation for proposals. 

You are advised accordingly. 


(A-59752) 


PROTESTS OF BIDDERS—ILLEGAL SPECIFICATIONS FOR MOTOR 
TRUCKS 


Where there have been illegally included in the advertised specifications for 
motor trucks certain mechanical details, as distinguished from the actual 
needs of the service for which the trucks are required, a bidder whose 
products are normally offered in competition with products admitted 
under the specifications, has sufficient basis for protest even though he 
has refused to submit a bid. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, March 1, 1935: 


There has been received your report of February 6, 1935, as 
follows: 


The commissioners are in receipt of your letter of January 23, 1935 (A- 
59752), quoting a letter of protest received from the General Motors Fleet 
Sales Corporation dated January 14, 1935, to the award being made on bids 
opened January 10, 1935, for furnishing ten dump trucks for use of the High- 
way Department for the reason that it believes the specifications as drawn 
are restrictive, in that they prohibit the Chevrolet Motor Company from 
bidding on its model usually entered in competition with other trucks that are 
permitted to bid, in view of which you request an administrative report. 
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You are advised that six bids were received, as follows: 


Nine dum One flat 
Bidder Model and hy ic body 


Northwest Motor Co Ford 1935 V8 $6, 524. 28 | $746. 56 
Fargo Motor Corp’n Dodge K 32 7,110.00 | 847.00 
Autocar Sales & Service Co Studebaker T 241__-_/ 8, 100. 00 {1, 063. 00 
Federal Motor Truck Co Federal 15X 8, 146.80 | 998.30 
Callan Motors, Inc 9, 204. 03 /|1, 196. 91 
The Corbitt Co 10, 067. 05 |1, 118. 56 


The Automobile Board has recommended to the commissioners that award 
be made to the Northwest Motor Company, the lowest bidder as to price re- 
ceived, for furnishing 1935 V8 model Fords, with a 5.14 to 1 gear ratio, and 
two spare wheel tires and tubes, at $734.92, one spare tire and tube $24.00, 
for the dump trucks, and $756.56 for the flat body trucks, plus $48.00 for two 
wheels, tires and tubes, less a trade allowance of $10.00 each. This bid 
carries the usual form of certificate of compliance, which, if accepted, will be 
included in the formal contract with the company, and since it is part of the 
bid, the signature necessarily carries with it the approval of the certificate. 
See in this connection your decision of April 2, 1934 (13 Comp. Gen. 255). 

In drawing the specifications for the trucks in question (a copy of which 
is attached), it was the intention of the District authorities to specify a light 
two-ton truck with a limited body capacity so as to prevent overloading in 
the handling of excessively heavy materials. They were of the opinion that 
a power plant of adequate size to handle these trucks for unusually heavy 
and rough work was necessary, and the commissioners are advised that the 
Automobile Board, which is authorized to draw and pass upon specifications, 
fixed the gross weight of the vehicle at 10,000 pounds, and a minimum power 
plant fixed at 217 cubic inch piston displacement. It was their belief, for the 
service requirements, that these two limiting factors should govern, and were 
the very minimum necessary to secure the type of trucks desired. The gross 
vehicle weight was fixed at 10,000 pounds so as not to unduly restrict the field 
of competition. If it had been fixed at 10,500 pounds, which the heavier type 
of two-ton trucks start at, it would have prevented four or five manufacturers 
from bidding. 

The protest of the General Motors Company does not appear to be very 
well founded in that they failed to submit a bid of any kind or description, 
although it had been definitely advised that its GMC No. 18 fully complied 
with the specifications. Further, its GMC No. 16 is identical in capacity 
with its Chevrolet model. 

It is felt that the line must be drawn at some point in order that the 
District may secure trucks of sufficient capacity, weight, etc., for the work in- 
volved. If, for example, the District had intentionally drawn the specifica- 
tions for a standard 1'4-ton truck, such as the Chevrolet, the other manufac- 
turers below this standard might have filed protest, and in fact they did in 
former bids, it having been written out of the specifications. 

As a matter of fact, the Dodge Company did not bid upon their K-80 as 
indicated by the General Motors Company, but on their K-32 which has a 
gross weight of 10,500 pounds. 

The Directors of Highways has indicated that the General Motors Company, 
in view of the conditions of the open specifications, is without grounds for pro- 
test, especially in view of the fact that it did not submit a bid, its sole com- 
plaint being that the District has drawn specifications for a light two-ton truck 
which precludes the Chevrolet Motor Company from complying witht the speci- 
fications, although it has in its line of trucks other models which do comply. 

Award for these trucks will be withheld pending consideration of this matter 
by your office. 


All of the bids received should be rejected, the specifications 
revised in accordance with law, and bids requested on the basis of the 
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revised specifications for the purchase of the trucks in question. It 
has been held in numerous decisions of this office that specifications 
for the purchase of motor trucks may not be based upon mechanical 
details—as distinguished from actual needs of the service—so as to 
include or exclude certain trucks. See 13 Comp. Gen. 284, 14 zd. 368; 
id. 491. In the latter decision of December 29, 1934, to the Secretary 
of Commerce, it was stated that it had been repeatedly held prospec- 
tive bidders are entitled to know the job to be performed and the 
needs of the United States—so that they may make proffers accord- 
ingly. Also, that it was a fact which could be verified by any 
equipped automotive engineer or standard work on automobile engi- 
neering that the power of a truck cannot be measured with any 
degree of accuracy on the basis of piston displacement alone. The 
power of a truck depends on many other factors in addition to piston 
displacement, and if such factors are absent or imperfectly applied, 
the truck with the larger piston displacement may transmit less 
power to the driving mechanism than a truck with lesser piston dis- 
placement properly equipped for the transmission of power to the 
driving mechanism. The specifications in this case, as in the case 
considered in the decision of December 29, 1934, attempted to exclude 
all trucks not having certain minimum piston displacement, and the 
specifications likewise failed to inform prospective bidders of the job 
or work to be performed. Moreover, it was held in the decision of 
November 8, 1934, 14 Comp. Gen. 368, that the weight of an automo- 
bile—and the same rule applies to trucks—stated in the specifications 
was not a sufficient statement of the needs for the purpose of securing 
proper competition. 

It may be added that there is no legal basis for the conclusion that 
the protest of the General Motors Fleet Sales Corporation is not 
properly for consideration because it failed to submit a bid. The 
company alleged in its letter of January 14, 1935, which was quoted 
in my letter of January 23, 1935, to you, that it protested to the 
purchasing officer of the District of Columbia against the inclusion 
in the specifications of arbitrary weight and piston displacement 
factors and that the purchasing officer failed and refused to cancel 
the advertised specifications and revise them in accordance with 
law. The determination of illegality of advertised specifications 
does not necessarily have to be based on protests of a bidder; such 
illegality may be determined in the absence of any protest and a 
bidder whose products are normally offered in competition with 
products admitted under the specifications has sufficient basis for 
protest. 

You are advised accordingly. 
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(A-60009 ) 
TRAVELING EXPENSES—WITNESSES—CODE VIOLATIONS 


As the State of New York has authorized the use of State courts for the en- 
forcement of codes adopted by the National Recovery Administration thus 
giving the State and Federal courts concurrent jurisdiction, when an em- 
ployee of the Department of the Interior regularly engaged in the enforce- 
ment of the codes is authorized and directed to appear and testify at a 
code violation trial in New York State, the appropriation for the work 
upon which he is regularly engaged would be available for his traveling 
expenses. 


Acting Comptroller General Elliott to the Secretary of the Interior, March 1, 
1935: 


There has been received your letter of January 26, 1935, as follows: 


Mr. John W. Jackson, Special Agent in Charge of the New York office for 
Oil Enforcement, Division of Investigations, of this Department, asked to be 
advised if a special agent transferred to another district may appear at gov- 
ernmental expense as a witness in and for the State of New York where the 
loca] authorities are desirous of prosecuting a case involving a State Oil Code 
violation which the special! agent investigated in the course of his official duties. 

There is attached hereto a copy of a memorandum dated December 24, 1934, 
wherein the Administrative Assistant cites your decision, Volume 2, Page 534, 
relating to the attendance at a murder trial of Internal Revenue employees 
called as witnesses and that they were not entitled to salary or expenses while 
absent from duty. The Chairman of the Petroleum Administrative Board in 
@ memorandum of January 14, copy attached, expresses the belief that you will 
allow reasonable expenses incurred in the fulfillment of those duties, since the 
Petroleum Code cases are brought in State Courts under State laws which 
afford supplemental enforcement proeeedings to the Federal law and employees 
of the Oil Administration act in their official capacity in testifying in these 
cases Where the Government has a direct interest. 

As it would be a hardship on the employees of the Division of Investigations 
to attend at their own expense state Courts at the call of a prosecuting attorney, 
instructions are respectfully requested as to whether special agents or other 
employees required to attend on these cases would be allowed reimbursements 
of salaries, per diem, and other expenses while so engaged. 


Petroleum codes are established under sections 3 to 7, Title I, of 
the National Industrial Recovery Act, 48 Stat. 105-109. Section 
3 (c) vests the several district courts of the United States with 
jurisdiction to prevent and restrain violations of any code of fair 
competition approved under that title. In memorandum dated 
January 14, 1935, from the Chairman of the Petroleum Administra- 
tive Board, it is stated that provision has been made also in the laws 
of the State of New York for the enforcement by the State of codes 
adopted by the National Recovery Administration upon the filing 
of such codes with the Secretary of State of New York. It thus 
appears that the State and Federal courts have concurrent juris- 
diction in the enforcement of the oil code in that State. It is not 
understood that your submission has any reference to proceedings 
under section 9 (c) of the National Recovery Act which has been 
declared unconstitutional by the United States Supreme Court in 
the case of Panama Refining Company v. Ryan, decided January 
7. 1935. 
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In 2 Comp. Gen. 801, it was held: 


The State and Federal Courts having concurrent jurisdiction in the enforce- 
ment of the National Prohibition act, Federal prohibition agents attending 
proceedings under that act in a State court are acting in their official capacity 
and their expenses may be paid from the appropriation under which they are 
officially operating. 


Accordingly, should an employee of your department engaged in 
the enforcement of petroleum codes be regularly ordered to appear 
and testify at a code violation trial in a State court in the State of 
New York, the appropriation for the work on which he is engaged 
would be available for payment of his authorized travel expenses 
in compliance with said order. 


(A-60508) 


DISSEMINATION OF INFORMATION TO MEMBERS OF THE 
CONGRESS—HOME OWNERS’ LOAN CORPORATION 


There is no legal objection to the use of funds and personnel of the Federal 
Home Loan Bank Board or of the Home Owners’ Loan Corporation created 
by the act of June 13, 1933, 48 Stat. 128, in furnishing information as to 
the identity of applicants for loans or the status of employees. The 
reasonableness of such requests and whether there are personnel and 
sufficient funds on hand for compliance with such requests are matters 
primarily for administrative determination. The suggestion is made that 
divulging information regarding the indentity of applicants for loans 
would be contrary to the spirit and intent of the statute. 


Acting Comptroller General Elliott to the Chairman, Federal Home Loan 
Bank Board, March 1, 1935: 


There has been received your letter of February 25, 1935, as 
follows: 


The Home Owners’ Loan Corporation is receiving numerous requests from 
Members of Congress for information which it does not compile requiring the 
expenditure of very considerable sums of money and the employment of 
personnel concerning which it is in doubt as to its authority under the law 
to incur the expenditure involved. 

The following are examples of the kind of information requested: 

(1) Lists of employees in certain of our Offices and in certain States giving 
their addresses, salaries received, and political and other endorsements. To 
provide this information an extended examination of our files would be 
necessary requiring the services of a considerable number of our employees 
who would otherwise be engaged upon the regular work of the Corporation 
or the employment of additional personnel in order to assemble the informa- 
tin. There are some cases, of course, where the number of persons involved 
is so small that but little labor would be involved. Here, however, we are 
confronted with the question of possible discrimination. If we respond to 
the request of one Member of Congress concerning his State or District 
we feel that we cannot deny similar requests from others. If we attempted 
to respond at all, the cost would be very large and the time consumed would 
seriously interfere with our normal operations. 

(2) We receive requests from Members of Congress for lists of employees 
with their wage rates and addresses, who are separated from the service in 
the States as our forces are reduced. If we attempt to meet these requests 
we are confronted with the same embarrassments as those outlined under 
paragraph (1). 

(8) We have requests from Members of Congress for lists of persons with 
their addresses who have received loans from the Corporation in various 
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States and Congressional Districts. There are now nearly 800,000 such closed 
loans in the country. Preparing information of this kind would involve a 
large expenditure, and grave disruption of the ordinary operations of our 
Offices. 


(4) “We have requests for the names and addresses of persons who have ap- 
plied for loans which have not been granted. There are more than 900,000 
files containing applications of this sort in our offices throughout the country. 
Any effort to make such lists would lead to complete disorganization of our 
activities for some months at a cost representing a very large sum. 

We would appreciate a ruling from you as to our authority to divert our 
employees from their regular tasks to prepare information of this kind, to 
engage additional employees to perform such tasks, and to expend the money 
involved in attempting to comply with requests of this character. 

The information referred to is not compiled at present for the regular use 
of the Corporation or for the information of the public. 

The propriety of furnishing information to Members of the Con- 
gress regarding the status of personnel of the Home Owners’ Loan 
Corporation or as to the identity of borrowers is primarily for the 
administrative consideration and determination of the proper officers 
of the corporation under the provisions of the act of June 13, 1933, 48 
Stat. 128, authorizing the creation of the Home Owners’ Loan Cor- 
poration and prescribing its functions. See particularly section 
4(a), (c), (j), (kK). 

There is no legal objection to the use of funds and personnel of 
the Board and the Corporation in furnishing information in response 
to reasonable requests of Members of Congress. The reasonableness 
of such requests and whether there are personnel and sufficient funds 
on hand for compliance with such requests are matters primarily 
for administrative determination—understanding that the data re- 
quested are not assembled or compiled in your operations, and would 
have to be specially undertaken and involve large expenditures of 
money and employment of personnel. 

It may be suggested that in the absence of an express statutory 
provision requiring publicity in such matters, divulging information 
regarding the identity, etc., of applicants for loans under the act— 
granted or not granted—would be contrary to the spirit and intent 
of the statute. 


(A-57389) 


DISPOSITION OF PERSONAL EFFECTS—DECEASED CIVILIAN 
CONSERVATION CORPS MEMBERS 


Where a discharged member of the Civilian Conservation Corps dies while 
receiving hospital treatment in an Army Hospital, as authorized by regu- 
lations, and there are no known creditors or relatives, the Government 
becomes the trustee of decedent’s funds under section 20(a) of the Act of 
June 26, 1934, 48 Stat. 1233, and as such is required to deposit the cash 
effects—including proceeds of assets having a definite and fixed value such 
as postal savings certificates—into the Treasury as trust funds with appro- 
priate title—the funds to be held there pending the filing of a proper claim 
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therefor. The other effects of the decedent having a substantial value 
are required to be safeguarded by the department under whose jurisdiction 
the decedent was receiving treatment at time of death until called for by 
proper claimants, or until converted into money, in which event the funds 
thus derived are for depositing into the Treasury as in the case of cash 
effects—there being no law under which the General Accounting Office may 
receive or act as custodian or caretaker of such effects. 


Acting Comptroller General Elliott to the Secretary of War, March 2, 1935: 


Reference is made to the 38rd Indorsement of The Adjutant Gen- 
eral, dated August 20, 1934, file AG 095, Olsen, Antone (7-20-34) 
Misc., transmitting for my consideration and action the personal 
effects of the late Antone Olsen, formerly a local experienced woods- 
man, serial No. CC-9-6124, Co. 916, CCC, Atwell Mill, SNP-4, 
Sequoia National Park, California. 

The final report of the Summary Court, Headquarters, Presidio of 
San Francisco, Calif., dated January 20, 1934, narrates the pertinent 
facts as follows: 


a. Antone Olsen was certified as a member for CCC by May McBElligott, of 
Mariposa County, California, June 18th, 1933, and enrolled at 11 Mi Meadow, 
Y. N. P., California. 

b. He was sent to Letterman General Hospital, Presidio of San Francisco, 
California, arriving on February 22, 1934, where he was hospitalized for ad- 
vanced Cirrhosis of the liver which was held to be not the result of his own 
misconduct. 

ce. He was discharged from the CCC April 14, 1934, at Presidio of San Fran- 
cisco, California, by Captain Thomas G. Poland, 30th Infantry, Commanding 
CCC Casual Detachment, because of physical disability existing prior to enroll- 
ment under the provisions of Par. 62 b, WD Regulations (CCC), dated Septem- 
ber 30th, 1933. 

d. He remained in Letterman General Hospital as a CCC member requiring 
hospitalization after discharge, until he died at 1:45 P.M., July 11, 1934, from 
Cancer of the stomach. 

e. His records indicate that he was born in Christance, Norway, in 1876, 
and became a Citizen of the United States at Duluth, Minnesota, in 1908. 

f. Dying statements of deceased and subsequent inquiries indicate that 
the deceased had no living relatives or dependents at the time of death. 
(Exhibits “A” & “B” attached.) 

g. There being no legal heir in this case valuables and trinkets in the pos- 
session of the deceased at the time of death are attached hereto and are listed 
in the attached W. D., A. G. O., Form 54. 


The effects in question are itemized on W. D., A. G. O. Form No. 
54 as follows: 


1 Watch, yellow metal, open face, Waltham. 
1 Billfold, leather, containing miscellaneous papers. 
1 Certificate of Discharge from Civilian Conservation Corps. 


* * * * * 


6 Postal Savings Certificates, Account No. 789: 
C—256127, $5.00. 
C-255881, $5.00. 
D-263590, $10.00. 
E-320162, $20.00. 
E-320228, $20.00. 
F-235949, $50.00. 
$104.62 per attached receipt Major H. G. Foster, Finance Department, 
Finance Officer, Fort Mason, California. 
Nore.—Clothing having no sale value was donated to charitable organi- 
zation, 
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The effects described in the above list appear to have been for- 
warded to this office upon the recommendation of the Chief of 
Finance per indorsement dated August 11, 1934, reading as follows: 


1. It is recommended that these papers, together with the effects as listed, 
be transmitted to the General Accounting Office in accordance with the pro- 


visions of paragraph 26, C. C. C. Regulations, March 6, 1934, and the 112th 
Article of War. 


Paragraph 26 of the C. C. C. Regulations referred to in the above 
quoted indorsement provides: 


In case of death or injury of members of the Civilian Conservation Corps 
on duty, action will be taken similar to the action in case of death or injury 
of enlisted men * * 


The 112th Article of War also referred to in the quoted indorse- 
ment, swpra, provides the manner in which the effects of deceased 
persons subject to military law shall be disposed of. In this con- 
nection, however, see Act of February 21, 1931, 46 Stat. 1203, with 
respect to the disposition of effects coming within the provisions of 
the said article. 


Enrollees in the Civilian Conservation Corps, organized under 
the provisions of the act of March 31, 1933, 48 Stat. 22, and pur- 
suant to Executive Orders Nos. 6101 and 6129, dated April 5 and 
May 11, 1933, are not subject to the Articles of War and the regu- 
lations in respect to the disposition of effects of deceased military 
personnel are not for application in the case of deceased members 
of the Civilian Conservation Corps. 


Section 20 (a), of the act of June 26, 1934, 48 Stat. 1233, pro- 
vides as follows: 


The funds appearing on the books of the Government and listed in sub- 
sections (b) and (c) of this section shall be classified on the books of the 
Treasury as trust funds. All moneys accruing to these funds are hereby 
appropriated, and shall be disbursed in compliance with the terms of the 
trust. Hereafter moneys received by the Government as trustee analogous 
to the funds named in subsections (b) and (c) of this section, not otherwise 
herein provided for, except moneys received by tie Comptroller of the Cur- 
rency or the Federal Deposit Insurance Corporation, shall likewise be de- 
posited into the Treasury as trust funds with appropriate title, and all amounts 
credited to such trust-fund accounts are hereby appropriated and shall be 
disbursed in compliance with the terms of the trust: * * * Provided 
further, That on June 30 of each year there shall be transferred to the trust 
fund receipt account directed to be established in section 17 of this Act, such 
portion of the balances in any trust-fund account hereinbefore or hereafter 
listed or established, except the balances in the accounts listed in subsection 
(c) of this section, which have been in any such fund for more than one year 
and represent moneys belonging to individuals whose whereabouts are un- 
known, and subsequent claims therefor shall be disbursed from the trust fund 
receipt account “ Unclaimed Moneys of Individuals Whose Whereabouts are 
Unknown ”, directed to be established in section 17 of this Act. 


Inasmuch as the decedent here died on July 11, 1934, while re- 
ceiving hospital treatment from the War Department, as authorized 
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under existing regulations (section 76 C. C. C. Regulations), and 
there being no known relatives or creditors of said decedent, it may 
be said that under the statute, supra, the Government becomes the 
trustee of the decedent’s funds and as such is directed to deposit 
the decedent’s money into the Treasury as trust funds with appro- 
priate title—the funds are to be held there pending the filing of a 
proper claim therefor. In this connection there has already been set 
up upon the books of the Treasury and this office a trust fund account 
entitled “ Estates of Deceased Enrolled Members, Civilian Conserva- 
tion Corps ”—(Receipt Title 8951—Appropriation Title 8T156)— 
into which account are deposited unclaimed moneys belonging to 
estates of deceased members of the Civilian Conservation Corps. 
With respect to the sum of $104.62, included among the personal 
effects listed above, it has been reported that deposit of that amount 
was made into the Treasury by the Disbursing Officer, H. G. Foster, 
on August 2, 1934, CD No. 3, to the credit of the fund referred to. 

In respect of the decedent’s effects other than money, there is no 
law under which this office may receive or act as custodian or care- 
taker thereof. However, having in view the definite cash value of 
the postal savings certificates and the desirability of affording max- 
imum protection to that class of assets, the said certificates are this 
day being transmitted to the Third Assistant Postmaster General 
with request that they be canceled (see section 1619 Postal Laws and 
Regulations, 1932) and the amount thereof deposited to the credit of 
the special fund above referred to—into which the enrollee’s cash was 
deposited as heretofore stated—which moneys will remain on deposit 
in the Treasury until proper claim is filed therefor. 

The other effects here may be of substantial value with respect to 
which there is an obligation on the part of your department— 
under whose jurisdiction the enrollee was being hospitalized at the 
time of his death—to properly safeguard them until called for by 
proper claimants or until they may otherwise be disposed of, and if 
subsequently converted into money through appropriate proceedings, 
such money wouid likewise be for depositing to the credit of the 
fund heretofore mentioned. 

In view of the foregoing, the personal effects of the late Antone 
Olsen, deceased, member of the Civilian Conservation Corps, trans- 
mitted here by your department, are returned—except the postal 
savings certificates which will be disposed of as herein stated—for 
your proper safekeeping and/or disposition thereof as existing 
laws and regulations or practice will permit. 
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MISTAKE IN BIDS—CODE COMPLIANCE 























If the notice of withdrawal of the lowest bid for noncompliance with the ap- 

plicable approved code was not received by the United States officer prior 
to acceptance of the bid, and an award was later required to be made to 
the next to the lowest bidder because of the withdrawal of the lowest bid, 
any difference in cost to the Government is charegable to the lowest bidder. 


Acting Comptroller General Elliott to A. W. Smith, Regional Fiscal Agent, 
Forest Service, March 2, 1935: 


There has been received your letter of February 1, 1935, as follows: 


I am attaching hereto a copy of an informal decision, rendered by telegram, 
from Mr. Frank Healy, Chief, Government Contracts Branch of the National 
Recovery Administration, addressed to the Regional Director of the N. R. A. 
in regard to the matter of code compliance by the Piru Rock Company. 

This firm, as indicated by the complete file which I am attaching for your 
information, was awarded a bid for 750 sacks of cement to be used on a State 
CCC project but defaulted because of an alleged unintentional violation of the 
code for its industry. Action in the matter of reawarding the bid was withheld 
pending a determination by the N. R. A. Administrator in accordance with 
your decision (A-57106/A-57573) of October 31, 1934, to the Secretary of 
Agriculture. 

Upon receipt of the attached informal decision of the N. R. A. advising that 
the Forest Service would be justified in making award to the next highest 
bidder we instructed our contracting officer to make such reaward. 

There now arises the question of collecting from the Piru Rock Company 
the amount of $45 representing additional cost to the Government occasioned 
by the default of this bidder. I hesitate to call upon this dealer to pay these 
additional costs without knowing what your attitude would be in that regard, 
in view of your decision that you would “not be required to object to the uses 
of appropriated moneys for making payment under a contract awarded to the 
next low bidder, in event the contract is otherwise correct, when the Admin- 
istrator for Industrial Recovery has determined that the lowest bidder was 
not complying with the applicable approved code of fair competition.” The 
informal ruling of the Chief of Government Contracts Branch, N. R. A., is not 
specific on the point of code violation but the inference is that his bid was in 
violation of the code for his industry inasmuch as the N. R. A. authorizes 
reaward to the next highest bidder. 



























The papers transmitted by you indicate that in accordance with 
an advertisement dated December 26, 1934, bids were requested for 
opening January 3, 1935, for the delivery of 750 sacks of cement and 
that the bid of Piru Rock Company, Ltd., was accepted in an order 
of January 4, 1935, and it appears that in a letter of January 4, 
1935, the said company alleged that it made a mistake in failing 
to submit bid prices in accordance with the applicable approved code 
of fair competition and requested, in effect, that it be permitted to 
withdraw its bid or that its bid be corrected to include such omitted 
difference beween its bid price and the price filed with the applicable 
code authority, and that a representative of the code authority in 
letter of January 4, 1935, stated that the bid was not in accordance 
with the applicable approved code of fair competition. 

It does not appear whether the letter of January 4, 1935, was 
received before or after the issuance of the order of January 4, 1935, 


DECISIONS OF THE COMPTROLLER GENERAL 681 


accepting the bid of the Piru Rock Company, Ltd., for the delivery 
of the cement. If it was not received until after the bid was accepted 
such acceptance imposed on the company the legal obligation to 
make deliveries in accordance therewith or pay the United States 
any damages resulting from defaults in performance. See United 
States v. New York & Porto Rico Steamship Co., 239 U.S. 88. The 
fact that the bid may not have been in accordance with the applicable 
approved code of fair competition is not a matter of concern to the 
United States as contractor as the bidding and submission of the re- 
quired certificate of compliance with the code were the concern of 
the Piru Rock Company, Ltd., and it is noted that said company 
submitted the required certificate. The United States was justi- 
fied in relying thereon and accepting the bid and, as stated, if the 
notice of withdrawal of the bid and notice from the code authority 
that the bid was not in accordance with the applicable approved 
code were not received prior to the acceptance of the bid demand 
should be made on the Piru Rock Company, Ltd., for the difference 
in cost, and in event of failure to make the payment of the loss 
resulting to the United States the matter should be reported here in 
accordance with the procedure stated in 7 Comp. Gen. 193 for col- 
lection. If such notices were received prior to the acceptance of 
the bid, the matter of code compliance should have been submitted 


to the National Industrial Recovery Administration for determina- 
tion in accordance with Executive Order No, 6646 of March 14, 1934. 
You are advised accordingly. 


(A-60242) 


PERSONAL SERVICES—INVESTIGATORS—SECURITIES AND 
EXCHANGE COMMISSION 


All investigations authorized by the Securities Exchange Act of 1984, dated 
June 6, 1934, 48 Stat. 892, are required to be performed by the personnel 
of the Securities and Exchange Commission under its administrative 
supervision, and the services of engineers or investigators may not be 
obtained by the Commission through agreement, contract, or other arrange- 
ment with a State or other agency for the loan or use of its personnel on 
a reimbursement basis, 

Acting Comptroller General Elliott to the Chairman, Securities and Exchange 

Commission, March 2, 1935: 


There was received in this office for preaudit administratively ap- 
proved voucher no. 746, in the amount of $225.46 in favor of the 
State of California as reimbursement of expenses alleged to have 
been incurred in connection with an examination of certain mining 
property by L. C. Wyman, engineer, Department of Investigations, 
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State of California, during the period October 31, 1934, to November 
9, 1934. 


The itemization of the amount claimed on the voucher is as 
follows: 


Charges of the Department of Investment, Division of Corporations, State of California, 

in connection with the examination of property of Big Wedge Gold Mining Com- 

any, and attendance at the hearing held at the Federal Building, Los Angeles, 
ovember Sth, 6th, 7th, and 8th, 1934 


10-31-34__Carfare San Francisco 

10-31-34__ Railroad fare, round trip, San Francisco to Los Angeles and 
Pullman 

10-31—34__ Dinner on train 

1l— 1-34__Carfare Los Angeles 

1l— 1-34_-_2 lbs. carbide 

1l— 1-34__Three meals 

1l— 2-34..Three meals, Lone Pine 

11- 3-34__Three meals, Lone Pine 


11— 4-34_.Three meals 

1l- 4-34__Garage 

11— 5-34_.Three meals, Los Angeles 

ll- 5-34__Carfare 

1l— 6-34_._Three meals and carfare, Los Angeles 
1l— 7-34..Three meals and carfare, Los Angeles 
11- 8-34_.Three meals and carfare, Los Angeles 
1l- 8-34__Hotel room 


Total 
Charges telephone call E. Forrest Tancer 
544 miles Los Angeles to Union Mine and return at 6¢ per mile- 
John Herman, bill for assaying 
8 days’ time, L. C. Wyman, at $11.17 per day 


The voucher was returned without certification January 14, 1935, 
for the reason there was no showing of authority in the commission 
to have such examination made by an employee of the State of 
California. 


Under date of January 28 the voucher was resubmitted with a 
memorandum of explanation as follows: 


The following explanation is submitted in connection with the claim of the 
State of California for services rendered during the months of October and 
November 1934. 

It was essential that certain technical information contained in the regis- 
tration statement submitted to the Commission by the Big Wedge Gold Mining 
Company be investigated for the reason that a hearing thereon had been 
set for an early date. The Commission sought the issuance of a stop order 
suspending the effectiveness of this regulation statement. 

Upon determining that a physical examination of the property was neces 
sary, and as no employee of the Commission was immediately available for 
this work, Mr. Wright, Director of the Bureau of Mines, was requested by 
wire to designate an employee of the Berkeley, California office of the Bureau 
of Mines to make this investigation. He notified Mr. Montgomery, Chief, 
Examination Division of this Commission, that there was no employee of the 
Bureau of Mines available for this investigation. 

Due to the limited time available it was thought to be impracticable to 
hire a temporary employee from the Civil Service Register to do this work. 


ee ee ee 
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Information was received that a certain employee of the State of California 
was exceptionally well qualified to investigate this property, because he had 
previously studied the properties in his capacity as an official of the State 
of California. Therefore, arrangements were made to obtain his services, 
which proved to be most satisfactory. It is also thought that, considering the 
time element involved, these arrangements were the most practicable and eco- 
nomical that could be made. It probably would have taken a person unfamiliar 
with this particular property a much longer time to make the investigation, 
which, in turn, would have jeopardized the interests of the Government. 

The assaying could not have been accomplished by the Government mint 
because the necessity of the assay would not admit delay. Samples from the 
mine were available on November 3, and with the hearing set for November 5th, 
there was no choice but to arrange for the assaying locally. Prompt and definite 
decision in these matters was imperative. 


Section 12 (a) of the Securities Exchange Act of 1934, dated 
June 6, 1934, 48 Stat. 892, makes certain requirement for the regis- 
tration of securities. Section 21 (a) of the act authorizes the Securi- 
ties and Exchange Commission to “ make such investigations as it 
deems necessary to determine whether any person has violated or is 
about to violate any provision of this title or any rule or regulation 
thereunder, and may require or permit any person to file with it a 
statement in writing under oath, or otherwise as the commission shall 
determine, as to all the facts and circumstances concerning the 
matter to be investigated.” 

Sections 21 and 22 authorize the commission to conduct public 
hearings or to institute suit in certain cases. 

Thus the investigation as to the accuracy of statements made in 
connection with the registration of a security is a duty imposed by 
law on the Securities and Exchange Commission. Such an inves- 
tigation, and in fact all investigations authorized by the statute, 
are required to be performed by the personnel of the Commission 
authorized to be employed by section 4 (b) of the act, and under 
its general administrative supervision. Payment for such services 
is authorized only in accordance with the applicable Federal statutes 
controlling payment of salaries and travel expenses. See 14 Comp. 
Gen. 70. In the absence of specific statutory authority therefor, 
the services of engineers or investigators may not be obtained by the 
commission through agreement, contract, or other arrangement with 
a State or other agency for the loan or use of its personnel on a re- 
imbursement basis. 4 Comp. Gen. 557; 6 id. 820; 11 id. 252; 14 id. 
404. Accordingly, the voucher in question will not be certified for 
payment. 


(A-60260) 
CHECKS—MUTILATED—ISSUANCE OF SUBSTITUTE CHECKS 


When the Treasurer of the United States declines payment on a check on the 
basis of advice received from the payee that the check was stolen from 
him and negotiated without his genuine indorsement—the check otherwise 
having become mutilated and unfit for further negotiation—a substitute 
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check to the correct payee should not be issued except upon authority or 
direction of the General Accounting Office, as the irregularity surrounding 
the negotiation of a check presents a situation wherein the claim of the 
payee in respect of the particular check is one against the United States 
for consideration by the General Accounting Office under section 305 of the 
Act of June 10, 1921, 42 Stat. 24. 

The nonpayment of a check by the Treasurer due to a stop-order placed against 
it presents a situation wherein the account of the drawer of the check has 
not been charged with the amount of the check. Therefore, where it is 
determined by the General Accounting Office that a substitute check is 
properly for issuance to the payee, the Treasurer of the United States is 
authorized to charge the disbursing officer’s account with the amount of 
the mutilated check and to issue his check in favor of the payee for the 
amount of said mutilated check and to transmit same to him at his last 
known address. 22 Comp. Dec. 440, distinguished. 


Acting Comptroller General Elliott to the Secretary of the Treasury, March 
5, 1935: 


Consideration has been given to the Treasurer’s letter of January 
4, 1935, AWS-C, as follows: 


Reference is made to the following check in favor of Peter Szezepaniak: 

Number, 45,442; date, 4-1-34; amount, $180.00; drawer, C. BE. Gray; symbol, 
890-255; date paid, 4-26-34. 

Transmitted herewith are the above-described check and the Treasurer’s file 
relating thereto. Payment of this check was declined when it was presented on 
April 26 pursuant to the receipt of advice from the payee that the check had 
been stolen from him. The investigation conducted by the Treasury showed 
that the endorsement of the payee’s name on the check was forged. 

Under 21 Comp. Dec. 668 and 22 Comp. Dec. 440. it has been the practice of 
the Treasurer to advise the drawer of such a check that payment thereof 
had been declined; that the investigation conducted by the Treasury showed 
that the endorsement of the payee had been forged; that the original check 
which was on file in the Treasurer’s office would be retained and, when it had 
served its purpose, it would be forwarded to you for filing. The drawer was 
requested, on the statement of facts, to issue a check of the same description 
as the original, which check was termed a substitute check. 21 Comp. Dec. 668 
states in part, “A disbursing clerk will act under direction of the auditor”. 
From the foregoing it would appear that the issuance of a substitute should 
be authorized by the auditing officer. 

The matter is referred to you for advice as to whether the Treasurer should 
follow the present procedure, and, if not, how settlement should be made in 
cases where payment of checks has been declined. Kindly return the file with 
your reply. 


The subject check was issued to the payee to cover eight monthly 
deposits of $22.50 each of his Civilian Conservation Corps pay— 
the deposits having been made with Captain C. E. Gray, Finance 
Officer, United States Army, St. Louis, Mo., over the period July 
1933, to February 1934, both dates inclusive, pursuant to existing 
regulations applicable to the Civilian Conservation Corps. The 
payee alleges, in affidavit form, that the check was stolen from his 
person; that his purported indorsement on the check is a forgery; 
and that he did not participate directly or indirectly, in the proceeds 
of said check. These facts appear corroborated by the secret service 
reports and other papers in the record. 

In the letter, swpra, the Treasurer states that payment of the check 
was declined by him on the basis of advice received from the payee 
that the check had been stolen from him, and that in view of the 
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established forgery of the payee’s indorsement on the check and 
of the mutilated condition thereof—thus making it undesirable to 
have it negotiated further—and it further appearing from the facts 
of record that the payee is entitled to the full amount of said check, 
he requested the drawer of the check to issue a substitute check— 
citing as his authority for such action the procedure of your 
department said to have been based on the decision of the former 
Comptroller of the Treasury reported in 22 Comp. Dec. 440. 

However, with respect to the disposition of similar cases here- 
after arising request is now made for “advice as to whether the 
Treasurer should follow the present procedure and, if not, how 
settlement should be made in cases where payment of checks has 
been declined.” 

The irregularity surrounding the negotiation of the check in ques- 
tion here presents a situation wherein the claim of the payee in 
respect of the particular check is one against the United States and as 
such is for consideration by this office under section 305 of the Budget 
and Accounting Act of June 10, 1921, 42 Stat. 24. Hence, in the 
instant case, the matter, after a full investigation thereof by your 
department, accompanied by proper investigational reports, etc., 
should have been submitted here for consideration before any action 
was taken by the Treasurer in authorizing the drawer of the check 
in question to issue a substitute therefor. However, since it appears 
from the letter, supra, that the Treasurer has already advised the 
drawer of the mutilated check to issue a substitute check in the 
matter under alleged existing procedure, and the amount otherwise 
properly appearing to be due the payee, no exception will now be 
taken as to the disposition made of that case. 

The procedure followed here is said to have been based upon the 
holding in 22 Comp. Dec. 440, wherein the following was said at 
page 441: 

After a careful consideration of this matter I am of opinion that the pro- 
cedure can be still further simplified, without sacrificing any necessary safe- 
guards or principles of accounting, by permitting the disbursing clerk for the 
payment of pensions, in cases where the cancellation of the reclaimed check 
becomes necessary because of the endorsements thereon, to issue the substitute 
as of the same number and date as the reclaimed and canceled check—thus 
obviating the necessity of taking the transaction up on the account current. 
ae in question is modified accordingly as to checks of all disbursing 


The procedure herein authorized cannot, of Course, be followed if the dis- 
bursing officer who issued the reclaimed check has been superseded. 


In the class of cases under consideration here there is not involved 
strictly any reclamation on, or cancellation of, the mutilated check 
so as to make the decision, supra, applicable to the disposition of these 
cases. 

In my decision to the Treasurer of the United States, A-52409, 
dated December 15, 1933, involving a situation substantially identi- 
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cal with the one involved here, the following was said with respect 
to the disposition of that case: 

The nonpayment by you of the subject check, due to the stop-order placed 
against it, presents a situation wherein the account of the drawer of the 
check has not been charged with the amount covered thereby. Therefore, upon a 
proper showing by the Veterans’ Administration that the check in question was 
properly issued to the payee and that he still is entitled to the proceeds thereof, 
you are authorized to charge the special disbursing agent’s account with the 
amount involved and to issue your check in favor of the payee for the amount 
of the mutilated check and to transmit same to him at his last known address. 
A-59823, August 15, 1933. 

The original check will be filed in this office as part of the permanent records. 

In answer to the Treasurer’s request for advice in the matter of the 
procedure to be followed in this class of cases, you are advised that 
such cases are hereafter for disposition as stated in the decision just 
quoted. However, such action should not be taken except upon direc- 
tion by this office, as hereinbefore stated. 

The check here in question will be filed in this office as part of the 
permanent records. 


(A-60407) 


TRAVELING EXPENSES—AUTOMOBILE HIRE 


The hiring by an official of the Government of his subordinate’s privately owned 
automobile, or the hiring by the subordinate of his superior’s automobile, 
for performance of official travel, is against public policy, and reimburse- 
ment for the travel performed in such a privately owned automobile is 
unauthorized. 

Decision by Acting Comptroller General Elliott, March 9, 1935: 

J. L. Summers, former disbursing clerk, Treasury Department, 
requested December 19, 1934, and January 26, 1935, review of the 
action of this office upon voucher 7415 of his account for the period 
April 1 to 15, 1933, wherein credit was disallowed of an item of 
$9.70 paid to Carvel C. Linden, national bank examiner, as reim- 
bursement for travel in private conveyance on February 23, 1933, 
from Spokane, Wash., to Walla Walla, Wash., representing mileage 
not in excess of the cost of railroad and Pullman fares between those 
points, reduced by the excess per diem. The disallowance of credit 
was made when it was developed that the automobile was not owned 
by the traveler but was the property of Assistant Examiner E. S. 
Williams of the same department. 

In his letter of December 19, 1934, the former disbursing clerk 
submitted a receipt of assistant examiner Williams for the amount 
involved, purporting to establish that the automobile was hired for 
the performance of the travel. In response to advice by Notice of 
Exception dated January 14, 1935, that the furnishing of the receipt 
did not justify the allowance of credit for the item, he forwarded 
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with his request of January 26, 1935, for reconsideration of the item, 
copy of a letter from the Deputy Comptroller of the Currency 
approving the transaction. 

Paragraph 11 (c) of the Standardized Government Travel Regula- 
tions provides: 

Charges for the hire of a conveyance of another Government employee 
* * * will not be allowed in the absence of a satisfactory showing that the 
conveyance was not so procured because of such personal = official relation- 
ship; that it was impracticable to otherwise procure, * * 

It has been repeatedly held that the contracting with employees of 
the Government, though not expressly prohibited by statute, is 
authorized only in exceptional cases, such practice being contrary to 
public policy, and the practice is especially objectionable when the 
contracting is between the employee and the particular service in 
which he is employed. 4 Comp. Gen. 116; #d. 271; 11 id, 118. 

The rule announced in decision of January 11, 1935, A-59479, 
that the hiring by an official of the Government of his automobile to 
his subordinate is especially objectionable is equally applicable when 
the hiring is by a subordinate employee of his superior, as in this 
case. 


Accordingly, upon review, the disallowance must be and is sus- 
tained. The sum of $9.70 should be deposited without further delay. 


(A-59135) 


TRAVELING EXPENSES—PERSONAL—EXTRA FARE TRAIN 


Where an employee is ordered to travel on official business and due to sick- 
ness in his family requests cancellation of the order, and is later ordered 
to proceed by extra fare train, the delay in performing the travel is for 
personal reasons and reimbursement to the employee for the extra cost 
is not authorized. 


Acting Comptroller General Elliott to the Secretary of Agriculture, March 
11, 1935: 


There has been received your letter of February 15, 1935, as 
follows: 


Reference is made to decision A-59135 of January 17, 1935, disallowing $7.20 
on voucher 1265, March 1932 accounts of W. EB. Thompson, Fiscal Agent, Forest 
Service, Department of Agriculture, against the payee Dr. Frederick L. Browne, 
Forest Products Laboratory, U. S. Department of Agriculture, Madison, Wis- 
consin. The facts substantially are as follows and it is believed justify a re- 
consideration of the decision to Dr. Browne. 

An official conference had been arranged for Dr. Browne of the Section of 
Wood Preservation in New York for 8:30 a. m. Tuesday, Feb. 23, 1932 and 
verbal orders had been given him to perform the necessary travel under his 
regular letter of authorization. These orders were cancelled by his official 
superior, the Chief of the Section of Wood Preservation, because of serious illness 
of a member of Dr. Browne’s family. Late on Sunday, Feb. 21, a change in the 
situation made it possible for Dr. Browne to leave. He was under no obliga- 
tion whatsoever to notify his official superior to that effect or to report for 
duty until 8:00 a. m. Wed. Feb. 23 since as far as he was concerned his trip 
had been cancelled. However he did get in touch with his official superior and 
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received new verbal orders for his travel. Since official necessity at that time 
under those orders required travel on extra fare train from Chicago to New 
York his official superior authorized such travel in advance. Paragraph 15 
of the Government Travel Regulations in effect at that time read as follows: 

“15. Extra-fare trains—Travel on extra-fare trains will be allowed only 
where official necessity requires such means of travel, and charges for the same 
will be allowed only when authorized in advance or a satisfactory explanation 
is submitted showing that the good of the service required the travel to be 
performed in that manner.” 

The travel as performed came squarely within the above quoted provision of 
the Travel Regulations. The original travel orders had been cancelled by 
proper authority. At the time Dr. Browne received the new travel orders 
vfficial necessity required travel by extra fare train and such travel was author- 
ized in advance by competent authority. 

It is submitted that your previous decision ignores the fact that the original 
orders for travel had been cancelled. Certainly it was within the authority 
of the Department to take such action and likewise it was within the authority 
of the Department at the time the new orders were issued to decide that official 
necessity required travel via extra-fare train. 

In view of the above explanation as to the authority for travel by extra-fare 
train it is respectfully requested that the disallowance be removed. 


Aside from the fact that there is not made apparent in your letter 
the reason why the administrative office requests reconsideration of 
the action taken by this office notwithstanding such reconsideration 
is not in the interest of the Government, it may be stated that all the 
facts stated in your letter are of record in this office and were fully 
considered when the decision of January 17, 1935, was rendered. 

In a case such as that presented by the instant matter, the actual 
facts and circumstances incident to travel govern, rather than written 
orders of administrative officers, as in this case, in which apparently 
there was an attempt to create a basis for payment of traveling ex- 
penses not authorized by law and regulations. In other words, 
stripped of all technicalities it is readily apparent from the record 
that the reason why the travel was not performed as originally 
ordered was because of sickness in the family of the employee rather 
than on account of official business, and incidentally that the travel 
was cancelled and subsequently authorized at a higher rate of trans- 
portation for the same reason. It may be true, as you state, that Dr. 
Browne was under no obligation to notify his official superior of the 
changed condition since, insofar as he was concerned, the trip had 
been cancelled. Probably that should have been the procedure ac- 
cepted, since no official necessity appears for requiring the presence 
of Dr. Browne in New York on February 23. However that may 
be, the travel was performed under the original authorization, and 
the delay requiring the use of extra-fare train was occasioned by 
personal reasons, as heretofore stated in the previous decision. In 
this connection see decision of November 7, 1931, A-39292, in which it 
was held that payment was unauthorized where evidence failed to 
show that the use of an extra-fare train was for the good of the 
service or that its use effected a saving to the Government. 

Accordingly, upon reconsideration, the action taken in decision of 
January 17, 1935, must be, and is, affirmed. 
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RETAINER PAY—TRANSFERRED FLEET NAVAL RESERVIST 


A chief petty officer of the Navy transferred to the Fleet Naval Reserve prior 
to the completion of 16 years’ naval service and prior to expiration of 
enlistment, under the authority of the act of July 1, 1922, 42 Stat. 799, 
whose actual service at the time of transfer was 15 years, 10 months, and 
12 days, is, for the purpose of determining permanent additions to base 
pay, entitled to longevity increase under section 10 of the act of June 10, 
1922, 42 Stat. 630. based on his actual service at the time of transfer—that 
ao percentum longevity increase on base pay in lieu of all permanent 
additions. 


Decision by Acting Comptroller General Elliott, March 11, 1935: 

There is for consideration the legality of rates of pay credited in 
the disbursing account of the Navy Allotment Officer, Navy Depart- 
ment, for December 1934 to August Steiner, C. C. M. (PA), United 
States Naval Reserve, and Charles A. Gettys, C. T. M. (PA), United 
States Naval Reserve. It appears that prior to December 1934 these 
men were credited retainer pay by the disbursing officer at the rate 
of $67.20 per month, and for December 1934 at the rate of $73.50 per 
month. 

Steiner was transferred to the Fleet Naval Reserve under orders of 
the Bureau of Navigation September 11, 1920, directing that his 
transfer be effective upon the revocation of his temporary appoint- 
ment as a warrant officer. When the order was received on the 
U. 8. S. San Francisco, on which vessel Steiner was serving, the com- 
manding officer under date of September 17, 1920, issued orders 
stating—‘ You are this date transferred under date of September 4, 
1920, to the United States Naval Reserve Force, Class 1-C, and will 
proceed this date to your home * * *.” Based on that order of 
transfer it was held, decision A-34963, February 18, 1931, that 
Steiner’s service in the Regular Navy for purpose of determining his 
retainer pay must be considered as terminated on September 4, 1920, 
and that Steiner’s total actual service on September 4, 1920, was 15 
years, 11 months, and 29 days, which service entitled him to 20 per- 
cent longevity on base pay and a total rate of pay of one-third of his 
base pay ($126), $42, increased by 20 percent for longevity, $25.20, 
a total of $67.20. 

Steiner sued in the Court of Claims, M-209, and in an opinion, 
May 7, 1934, the court held that Steiner’s transfer to the Fleet Naval 
Reserve within the intent and meaning of the act of August 29, 1916, 
became effective September 17, 1920, on which date he had in excess 
of 16 years’ naval service and gave judgment for the difference in 
retainer pay between pay at $67.20 and $73.50 from June 1, 1925, to 
date of the opinion. 

The Court of Claims having found as a fact that Steiner was trans- 
ferred to the Fleet Naval Reserve on a date when he actually had 
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over 16 years’ service, payment to him of retainer pay on that basis 
will be passed in the audit. 

As reported by the Chief, Bureau of Navigation, to the Navy 
Allotment Office, August 4, 1922, Gettys had naval service when 
transferred to the Fleet Naval Reserve on July 17, 1922, as follows: 
Subject: GETTYS, Charles Alfred, CQM FNR 1-C #160-63-77 


1. The following is a statement of the service and other data of the above- 
named man for the purpose of computing his retainer pay: 
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Discharged 


May 19, 1906 
May 31, 1910 
Apr. 23, 1914 


May 18, 1910 
Apr. 22, 1914 
Apr. 22, 1918 


Honorable 
Honorable_- 
Honorable-.- 


Apr. 30, 1918 
Aug. 5, 1919! 


(8-6-19) ..-. 


Mar. 31, 1909 
Sept. 21, 1909 
Feb. 2, 1910 


June 3, 1911 
Sept. 1, 1916 


July 8, 1911 
Oct. 13, 1916 


Total actual service on 


! Extended enlistment for three years from Aug. 6, 1919, until Aug. 6, 1922, trans. to FNR 1-O July 17, 1922, 


This record shows actual service on date of transfer of over 12 
but less than 16 years’ actual service which, under section 10 of the 
act of June 10, 1922, 42 Stat. 630, entitled him to 20 percent increase 
on base pay in the computation of his retainer pay. Prior to Decem- 
ber 1934 he was credited pay at the rate of $67.20 per month. 

The act of August 29, 1916, 39 Stat. 589, 590, provided: 


In addition to the enrollments in the Fleet Naval Reserve above provided, 
the Secretary of the Navy is authorized to transfer to the Fleet Naval Reserve 
at any time within his discretion any enlisted man of the naval service with 
twenty or more years’ naval service, and any enlisted man, at the expiration 
of a term of enlistment who may then be entitled to an honorable discharge, 
after sixteen years’ naval service: * * *. 

* on a * > o a 

Members of the Fleet Naval Reserve who have, when transferred to the 
Fleet Naval Reserve, completed naval service of sixteen or twenty or more 
years shall be paid a retainer at the rate of one-third and one-half, respectively, 
of the base pay they were receiving at the close of their last naval service 
plus all permanent additions thereto: * * *%. 


Section 10 of the act of June 10, 1922, provides, in part, as follows: 


* * * In lieu of all permanent additions to pay now authorized for 
enlisted men of the Navy and Coast Guard, they shall receive, as a permanent 
addition to their pay, an increase of 10 per centum on the base pay of their 
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rating upon completion of the first four years of enlisted service, and an 
additional increase of 5 per centum for each four years’ service thereafter, 
the total not to exceed 25 per centum. * * * 


The act of July 1, 1922, 42 Stat. 799, provided, in part, as follows: 
* * * That enlisted men of the Navy who would be eligible under existing 
law for transfer to the Fleet Naval Reserve after sixteen years’ service at the 
expiration of the current enlistment in which serving, or who have completed 
sixteen years’ service, may be transferred to the Fleet Naval Reserve at any 
time after the passage of this Act in the discretion of the Secretary of the 
Navy, and shall, upon such transfer, receive the same pay and allowances as 
now authorized by law for men transferred to the Fleet Naval Reserve at the 
expiration of enlistment after sixteen years’ service: * * * 


The act of February 28, 1925, 43 Stat. 1087, provides: 


Seo. 24. All enlisted men who heretofore have been transferred from the 
regular Navy to the Fleet Naval Reserve established by the Act of August 29, 
1916, and who by section 1 of this Act are transferred to the Fleet Naval 
Reserve herein created, shall receive the rate of pay they were legally entitled 
to receive in the Naval Reserve Force: * * 

It is thus apparent that the act of August 29, 1916, fixed a mini- 
mum service for transfer purposes and fixed a measure of retainer 
pay based on the pay the man was receiving on date of transfer, i. e., 
“at the close of their last naval service.” If a man was transferred 
at expiration of enlistment “after sixteen years’ naval service ” the 
measure of his retainer pay was fixed at one-third of the base pay 
he was “receiving at the close of their last naval service plus all 
permanent additions thereto.” Section 10 of the act of June 10, 
1922, provides in lieu of permanent additions a per centum increase 
based on actual naval service. 2 Comp. Gen. 552. This longevity 
service does not include in the computation time lost by absence 
without leave nor time lost for sickness due to own misconduct. 
2 Comp. Gen. 162. Statement of his service as above shows that his 
enlistment as extended would have expired August 6, 1922. Accord- 
ingly, his transfer on July 17; 1924, was not a transfer at expiration 
of enlistment after 16 years’ service under the act of August 29, 1916, 
and could have been authorized only under the act of July 1, 1922, 
quoted herein. His transfer, therefore, must be presumed to have 
been made under that act. 

The measure of retainer pay of one transferred to the Fleet Naval 
Reserve under the act of July 1, 1922, was the same as authorized 
for a transfer at expiration of enlistment—that is, one-third of base 
pay the man was receiving on date of transfer plus all permanent 
additions thereto. Gettys’ service record as reported by the Bureau 
of Navigation on August 4, 1922, shows total actual service of 15 
years, 10 months, 12 days, or less than 16 years. Accordingly, he was 
not at such date entitled to longevity increase (permanent additions 
to base pay) in excess of 20 percent of his base pay. The base pay of 
a chief petty officer, permanent appointment, under section 10 of the 

7556°—85——45 
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act of June 10, 1922, is $126, 20 percent of which is $25.20. Under 
the plain terms of the law Gettys’ rate of retainer pay (one-third of 
$126) is $42, plus $25.20, or $67.20. 

Gettys’ total service had he been transferred at expiration of 
enlistment, August 6, 1922, would have been less than 16 years’ 
actual service; therefore, had he served until expiration of enlist- 
ment before transfer such total service would not have entitled him 
to more than 20 per centum longevity increase in lieu of permanent 
additions. Retainer pay credited Gettys in excess of $67.20 per 
month will be disallowed, 


(A-59898) 


TAXES—STATE—GASOLINE—NATIONAL GUARD 


The decision of the Secretary of the Treasury of September 14, 1932, holding 
that sales of gasoline to National Guard organizations of a State are 
exempt from the Federal gasoline tax does not exempt from such tax sales 
to a Regular Army employee for use in an Army truck, notwithstanding 
that the employee and truck may be engaged upon official duties the 
expenses of which are chargeable to the Federal appropriation for the 
National Guard. 13 Comp. Gen. 118, distinguished. 


Acting Comptroller General Elliott to Major D. W. Morey, United States 
Army, March 12, 1935: 


There has been received your letter of January 15, 1935, as 
follows: 


1. The General Accounting Office in the audit of my December 1933 accounts 
has disallowed $1.54 on a payment of $16.85 made to the Standard Oil Company 
of New Jersey (voucher 311, December 1933 accounts) covering small purchases 
of gasoline made by an ordnance mechanic in connection with the inspection 
of Federal equipment in the hands of the West Virginia National Guard. 
The Notice of Exception held that under the Comptroller General’s decision 
of October 28, 1983 (13 Comp. Gen. 118) the payment of the Federal tax on 
gasoline and oil used by the National Guard ‘was unauthorized. 

2. Reply was made by this office under date of December 13, 1934, as 
follows: 

“This Notice of Exception relates to a voucher covering purchases of small 
quantiies of gasoline at West Virginia service stations rather than procure- 
ments under a contract for the National Guard, and it is therefore the dis- 
bursing officer’s opinion that the Comptroller General’s decision of October 
28, 1933, 18 Comp. Gen. 118, is not applicable under the circumstances. 

“This gasoline was used in a regular Army truck by a regular Army employee 
in connection with the inspection of ordnance equipment held by the National 
Guard. The employee in charge, Mr. J. M. Dannaher, complied with regula- 
tions, it is believed, in that he executed Standard Form 44 in each case. 

There is no form or procedure known to the undersigned whereby the 
Federal Tax may be deducted on service-station purchases. In this case, 
the Standard Oil Company was paid the Federal Tax; consequently the amount 
involved in this suspension has already been returned to the Government.” 

This explanation was not accepted and the account was disallowed January 
11, 1935. 

8. As understood, the decision of October 28, 1933, has application to formal 
contracts carrying specific tax exemptions, and not small open market pur- 
chases where the Federal tax has been paid and later absorbed in the unit 
prices. In the instant case eleven separate purchases were made at various 
Standard Oil Company service stations in the state of West Virginia over a 
thirty day period (September 19th to October 17th), the Federal tax being 
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paid by the vendor in the usual way: a confirming purchase order more than 
a month later (number 2073 November 27, 1933) authorized the purchase. 

4. The circumstances outlined above have an equal application to voucher 
$12, December 1933, accounts (Standard Oil Company of Ohio, $9.43), dis- 
allowed in the amount of $.60 under the same date. 

5. It is requested that the action of the General Accounting Office be reviewed 
and a decision rendered as to the correctness of these payments. 

The decision of this office of October 28, 1933, 18 Comp. Gen. 118, 
insofar as it held that the purchase of gasoline for the use of Na- 
tional Guard units was not subject to Federal tax, was based upon 
a decision of the Secretary of the Treasury dated September 14, 1932, 
in which it was held: 

Due to the constitutional inhibition against taxing instrumentalities of a state, 
it is held that the taxes imposed by Title IV of the Revenue Act of 1932 do 
not attach to sales to states or their political subdivisions of articles to be 
used in the exercise of an essential governmental function, provided such sales 
are made direct by the manufacturer, producer, or importer to a state or politi- 
cal subdivision of a state without any intervening sale to a dealer or distributor. 

In accordance with this ruling, sales of lubricating oil, gasoline, automobiles 
and automobile accessories, and other articles subject to the taxes under Title 
IV of the Revenue Act of 1932 are exempt when the articles are sold by the 
manufacturer, producer, or importer direct to the National Guard organiza- 
tion of a state for use in the exercise of an essential governmental function. 

It appears that the gasoline in the present case was not sold di- 
rectly to a National Guard unit, nor will it be paid for from a 
State allotment, but was sold to a Regular Army employee and used 


in a Regular Army truck in connection with the inspection of ord- 


nance equipment held by a National Guard. While such duty made 
the cost chargeable against the Federal appropriation for the Na- 
tional Guard, in view of the fact that the sale was not made to a 
State organization and will not be paid from a State allotment, it was 
not exempt from Federal taxation under the ruling of the Secretary 
of the Treasury. Upon review, $1.54 and 60 cents, respectively, will 
be certified in your accounts, if otherwise correct. 


(A-60293) 


PERSONAL SERVICES—APPRAISERS—ALLEY DWELLING AUTHORITY 
OF THE DISTRICT OF COLUMBIA 


In view of the qualifications of the Assessor and of the Board of Assistant 
Assessors of Taxes of the District of Columbia prescribed by statute and 
of the provisions of the act of June 12, 1934, 48 Stat. 930, establishing and 
prescribing the duties of the Alley Dwelling Authority for the District of 
Columbia, there is no authority to contract with persons not connected with 
the Government service to appraise all parcels of property to be acquired 
under the act. 


Acting Comptroller General Elliott to the Chairman, Alley Dwelling Authority, 
March 13, 1935: 


There has been received your letter of February 12, 1935, as 
follows: 


The District of Columbia Alley Dwelling Authority, created pursuant to the 
act of June 12, 1934, 48 Stat. 930, 933, is composed of the President, Board of 
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Commissioners, District of Columbia, the Director of Housing, Public Works 
Administration, the Executive Officer of the National Capital Park and Plan- 
ning Commission, and has obtained funds through an allotment from the Public 
Works Administration for the purpose of carrying out the terms of said act 
of June 12, 1934. 

The squares containing inhabited alleys at the seat of Government which are 
to be reconstructed, under the act of June 12, 1934, are in the hands of private 
owners, and it becomes necessary to acquire said land either through voluntary 
agreements with the owners thereof or through condemnation proceedings. It 
was at first thought that land might be acquired through voluntary agreements 
with the owners thereof at prices not exceeding the assessed valuation, though 
you will note that in paragraph 3 (d) of the act of June 12, 1934, the District 
of Columbia Alley Dwelling Authority may pay not exceeding 30 per centum 
over and above the present assessed value of the property. However, it was 
finally concluded that there might be instances where the property was not 
properly assessed and that the public interests would require appraisal thereof 
by a competent appraiser, who would be able, in event condemnation proceed- 
ings were required in any case, to testify in court with respect to the reasonable 
value of the property. 

The District of Columbia Alley Dwelling Authority was furnished by the 
Washington Real Hstate Board, in a letter of January 22,1935, copy inclosed, 
with a list of names of persons who had served in making appraisals and who 
were believed by the Washington Real Estate Board to be competent to make 
the appraisals in this case. The Alley Dwelling Authority thereupon prepared 
a request for bids for appraisal service, copy inclosed, and sent a copy to each 
of the members named by the Washington Real Estate Board in its said letter 
of January 22, 1935. Several bids were received which may be tabulated as 
follows: 


Name: Per parcel 
I a i i tl ial eee ealditinentiniiaivetid $15. 00 
LEELA A ET 15. 00 
A. C. Houghton 
Karl E. Jarrell 
F. Eliot Middleton 
Curtis Walker 
Joseph A. Herbert, Jr 
Cc. F. Donohoe 


The ordinary rule is, as we know, that the lowest responsible bid is required 
under section 3709, Revised Statutes, to be accepted; but, as above indicated, 
there are many other factors involved in securing competent real-estate apprais- 
ers than the bid price submitted by particular appraisers, also, one or two men 
would not be sufficient to perform this work, as the time required for one or two 
appraisers to make the appraisal would unduly delay the building program. 
Furthermore, it may be necessary to have two or more appraisers to make ap- 
praisals of some or all of the various parcels of property in order that the 
appraisal of one may be somewhat of a check upon the appraisal of the other. 

If you see no legal objection thereto, the District of Columbia Alley Dwelling 
Authority proposes to accept the bids of such of the appraisers as it believes 
after investigation to be competent, entirely trustworthy, and having no interest 
whatever in the property to be appraised and without regard to the amount of 
the bids submitted by them for making the appraisal—the emphasis being on 
securing competent men, unbiased appraisers, and a record which will aid in 
protecting the public interest in negotiating for the purchase of the property or 
in condemnation proceedings with respect thereto. Under section 8 of the act 
of July 31, 1894, 28 Stat. 208, the District of Columbia Alley Dwelling Authority 
has to request your decision with respect to whether the contemplated procedure 
is such that payments to the appraisers may be charged to appropriated moneys. 


Under the act of August 14, 1894, 28 Stat. 282, as amended by sec- 
tion 1 of the act of July 1, 1902, 32 Stat. 617, and section 1 of the act 
of July 3, 1926, 44 Stat. 832, it is the duty of the assessor of taxes of 
the District of Columbia, and three members of the board of assistant 
assessors to assess all real property in the District of Columbia for 
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taxation purposes “ at not less than the full and true value thereof in 
lawful money.” The same statutes provide that the six members of 
the board of assistant assessors, together with the assessor, as chair- 
man, shall constitute the board of equalization and review of real- 
estate assessments. The assistant assessors are required by the said 
act of August 14, 1894, to be residents of the District of Columbia 
and conversant with real-estate values therein. The act of February 
11, 1932, 47 Stat. 48, removes any disqualification of the assessor of 
the District of Columbia which might arise through his official posi- 
tion and qualifies him to act as an expert witness in testifying relative 
to the value of real estate in the District of Columbia. 

In view of the above, and of the provisions of the act of June 12, 
1934, 48 Stat. 930-933, authorizing the creation of the Authority and 
prescribing its duties, there would seem to be neither necessity nor 
authority to contract with persons not connected with the Govern- 
ment service to appraise all parcels of property proposed to be 
acquired in carrying out the provision of said act of June 12, 1934. 

The question presented is answered in the negative. 


(A-60495) 


PRINTING FOR THE FEDERAL SAVINGS AND LOAN INSURANCE 
CORPORATION 


The Federal Savings & Loan Insurance Corporation, created by section 402 
of the act of June 27, 1934, 48 Stat. 1256, is an “establishment of the 
Government” within the meaning of section 11 of the printing act of 
March 1, 1919, 40 Stat. 1270, and is required to secure its printing at the 
Government Printing Office, except such as may be authorized by the 
Joint Committee on Printing to be procured elsewhere than in the District 
of Columbia for exclusive use outside of the District. 


Acting Comptroller General Elliott to the Chairman, Federal Home Loan Bank 
Board, March 13, 1935: 


There has been received your letter of February 20, 1935, as 
follows: 


Federal Savings and Loan Insurance Corporation had a small printing job 
done with a private printer and received a bill for $40.00. 

I am informed that 40 Stats. 1270, U. S. C. A., Title 44, sec. 11, requires 
“every executive department, independent office and establishment of the 
Government” to have its printing done at the Government Printing Office. 
At the same time, I am advised by our General Counsel that, in his opinion, 
Federal Savings and Loan Insurance Corporation is not subject to this said 
statute and may have printing done by private printers, and I enclose copy of 
his opinion and of a memorandum from a member of the legal staff on the 
subject. 

Will you please advise us whether or not, in your opinion, Federal Savings 
and Loan Insurance Corporation is required by statute to secure its printing 
at the Government Printing Office? 


Section 11 of the act of March 1, 1919, 40 Stat. 1270, provides in 
part as follows: 


* * * That on and after July 1, 1919, all printing, binding and blank- 
book work for Congress, the Executive Office, the judiciary, and every execu- 
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tive department, independent office, and establishment of the Government, 
Shall be done at the Government Printing Office, except such classes of work 
as shall be deemed by the Joint Committee on Printing to be urgent or neces- 
sary to have done elsewhere than in the District of Columbia for the exclusive 
use of any field service outside of said District. 

This statute by its plain terms is applicable to every “ establish- 
ment of the Government.” The word “establishment” is a broader 
term than department and in decision of January 3, 1928, Emergency 
Fleet Corporation v. Western Union Telegraph Company, 275 U. S. 
415, the Supreme Court of the United States held that the United 
States Shipping Board Emergency Fleet Corporation was a “ de- 
partment of the Government ” within the meaning of the Post Roads 
Act. In the opinion in that case the Court said (page 425): 

It is urged that if the Fleet Corporation is granted the Government rate, it 
may likewise be claimed by every instrumentality of the Government. Instru- 
mentalities like the national banks or the Federal reserve banks, in which there 
are private interests, are not departments of the Government. They are private 
corporations in which the Government has dn interest. Compare Bank of the 
United States v Planters’ Bank, 9 Wheat. 904, 907. The Fleet Corporation is 
entitled to the Government rate, not because it is an instrumentality of the 


Government, but because it is a department of the United States within the 
meaning of the Post Roads Act. * * * 


See also Merchant Fleet Corporation v. Harwood, 281 U. S. 519, 
525, and McCarthy v. United States Shipping Board Merchant Fleet 
Corporation, 53 F. (2d) 923. 

The Federal Savings & Loan Insurance Corporation was created by 
section 402 of the act of June 27, 1934, 48 Stat. 1256, to be under the 
direction of the members of the Federal Home Loan Bank Board, 
serving as a board of trustees, and operated by it under such bylaws, 
rules, and regulations as it may prescribe for carrying out the pur- 
poses of the law. All of its stock is required to be subscribed to by 
the Home Owners’ Loan Corporation, all of the stock of which is 
owned by the United States. Act of June 18, 1933, 48 Stat. 129. 

Hence, the Federal Savings & Loan Insurance Corporation, hav- 
ing been created by the Government, controlled and directed solely by 
Government officials and authorized to carry on no activity other than 
as prescribed by the Federal statute which created it and for one of 
the purposes for which the Federal Government was established, to 
wit, “to promote the general welfare ”, is an “establishment of the 
Government ”, within the meaning of the printing act, supra. 

You are advised, therefore, that the Federal Savings & Loan In- 
surance Corporation is required by statute to secure its printing at 
the Government Printing Office except such as may be authorized by 
the Joint Committee on Printing pursuant to the terms of the statute 
and its regulations issued thereunder, to be procured elsewhere than 
in the District of Columbia for exclusive use outside of said District. 
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(A-60383) 


SATURDAY HALF HOLIDAYS—PER DIEM EMPLOYEES 


An employee whose compensation is authorized by law to be paid on a per 
diem basis, engaged full time for an indefinite period, is entitled to a 
day’s compensation for four hours work on Saturday under the Saturday 
Half Holiday law of March 38, 1931, 46 Stat. 1482, which statutory right 
may not be defeated by a provision in the appointment that compensa- 
tion will be payable only “when actually employed.” 10 Comp. Gen. 
464; id. 496; id. 518; distinguished. 


Acting Comptroller General Elliott to the National Capital Park and Planning 

Commission, March 18, 1935: 

There has been received your letter of February 25, 1935, relative 
to the claim of William T. Partridge, employed as architectural con- 
sultant by the National Capital Park and Planning Commission for 
$197.13 representing short payments of three-sevenths of a day’s 
compensation for 20 Saturdays during the period March 16 to 
September 15, 1934, it appearing that the administrative office with- 
held said amount from his total compensation for said Saturdays on 
the assumption that he was not entitled to the benefits of the Satur- 
day half-holiday law. That is to say, he worked only 4 hours on the 
Saturdays in question but instead of being allowed a full day’s pay 
therefor he was allowed only four-sevenths of a day’s pay. His em- 
ployment at a per diem rate is specifically authorized by section 1 (b) 
of the act of June 6, 1924, as amended by the act of April 30, 1926, 
44 Stat. 375. 

It is administratively reported that claimant is employed under 
appointment made in Personnel Order No. 19, dated July 20, 1931, 
the first item of which is as follows: 


1. WILLIAM T. PARTRIDGE is reappointed as Architectural Consultant 
at $25 per diem, while actually employed, U. 8S. Roll, effective July 1, 1931. 


He had previously been employed under similar appointments. 
The act of March 3, 1931, 46 Stat. 1482, provides in part as 
follows: 


That on and after the effective date of this Act, four hours, exclusive of time 
for luncheon, shall constitute a day’s work on Saturdays throughout the year, 
with pay or earnings for the day the same as on other days when full time 
is worked, for all civil employees of the Federal Government and the Dis- 
trict of Columbia, exclusive of employees of the Postal Service, employees of 
the Panama Canal on the Isthmus, and employees of the Interior Department 
in the field, whether on the hourly, per diem, per annum, piecework, or other 
EEL a 


This statute specifically provides that 4 hours, exclusive of time 
for luncheon, shall constitute a day’s work on Saturday. That is, 
4 hours work on Saturday entitles to a day’s compensation in the 
same manner as work for the regular number of hours—7, 8, or 
more—on other working days of the week. Per diem employees 
are specifically included within the terms of the law. Hence a per 
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diem employee engaged for an indefinite period, working 4 hours 
on Saturday, is entitled to a day’s compensation. The fact that 
the appointment of a per diem employee engaged to perform con- 
tinuous service for an indefinite period specifies that the compensa- 
tion is payable only “ when actually employed,” does not preclude the 
employee from receiving the benefits of the Saturday half-holiday 
law, if otherwise entitled thereto, that is, if he regularly works 
every workday including 4 hours on Saturday. Decision of Sep- 
tember 2, 1932, A-43908. This case is to be distinguished from the 
case of employees for whom no regular hours of work are fixed, 
whose employment is part time or intermittent, and who are paid 
by the hour for the time actually worked. Such employees have 
been held not entitled to the benefits of the Saturday half-holiday 
law. 10 Comp. Gen. 464; id. 496; id. 518. 

You are advised, therefore, that settlement will issue by this office 
in favor of the claimant in the amount of $197.13, representing short 
payments of three-sevenths of a day’s compensation for 20 Saturdays 
during the period March 24 to September 15, 1934, inclusive, less 
Economy Act deductions. It appears that claim has not been filed 
for 7 Saturdays during said period, presumably for the reason 
that 4 hours’ work was not performed on those days, viz, March 17, 
May 19, and 26, June 9, July 7, 21, and 28, 1934. 

If, under the rules stated in this decision, this employee has been 
short paid for any Saturdays subsequent to September 15, 1934, 
on which at least 4 hours’ work was performed, the amount of such 
short payments may be paid with his current pay, reference being 
made to this decision on the pay roll or voucher showing the pay- 
ment of back compensation. 


(A-60492) 
DISCRETION—FEDERAL HOME LOAN BANK BOARD 


When a statute vests in a board or other Federal agency discretion in the use 
of appropriated funds, such discretion may be exercised properly only in 
advance of the incurring of the obligation. Approval after an expenditure 
has been incurred does not constitute the exercise of discretion, but a 
condoning of what has already been done. 

Discretion vested by law in a board or head of an establishment may not be 
delegated to a subordinate unless such delegation is specifically authorized 
by statute. 

The discretion in the use of public monies vested in the head of a department 
or establishment is not an unlimited but a legal discretion to be exercised 
within the limitations and for the purposes of the statutes providing the 
funds and prescribing the activities of the department or establishment 
concerned, 
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Acting Comptroller General Elliott to the Chairman, Federal Home Loan Bank 

Board, March 18, 1935: 

There has been submitted to this office for preaudit voucher no. 
4129, in the amount of $225, in favor of the National Capital Press 
of the District of Columbia stated as for the printing on November 
9, 1934, of “Speech by Hon. John N. Fahey.” The appropriation 
sought to be charged with the proposed expenditure is “ OX497, Sav- 
ings and Loan Promotion, Federal Home Loan Bank Board.” The 
appropriation was made by the act of June 16, 1933, 48 Stat. 276, 
and provides: 

Encouragement of savings and home financing: To enable the Federal Home 
Loan Bank Board to encourage local thrift and local home financing and to 
promote, organize, and develop Federal Savings and Loan Associations or 
similar associations organized under local laws, in accordance with the pro- 
visions of section 6 of an Act entitled ‘Home Owners’ Loan Act of 1933”, ap- 
proved June 13, 1933, $150,000, to be immediately available and to remain 
available until expended. 

Section 6 of the act of June 13, 1933, 48 Stat. 134, cited in the act 
quoted provides: 

To enable the Board to encourage local thrift and local home financing and 
to promote, organize, and develop the associations herein provided for or 
Similar associations organized under local laws, there is hereby authorized to 
be appropriated, out of any money in the Treasury not otherwise appropriated, 
the sum of $150,000, to be immediately available and remain available until 
expended, subject to the call of the Board, which sum, or so much thereof as 
may be necessary, the Board is authorized to use in its discretion for the 


accomplishment of the purposes of this section without regard to the provisions 
of any other law governing the expenditure of public funds. 


Section 11 of the act of March 1, 1919, 40 Stat. 1270 provides: 


* * * That on and after July 1, 1919, all printing, binding, and 
blank-book work for Congress, the Executive Office, the Judiciary, and every 
executive department, independent office, and establishment of the Government, 
shall be done at the Government Printing Office, except such classes of work 
as shall be deemed by the Joint Committee on Printing to be urgent or necessary 
to have done elsewhere than in the District of Columbia for the exclusive use 
of any field service outside of said District. 

The act of February 28, 1929, 45 Stat. 1400, authorizes the Public 
Printer, with the approval of the Joint Committee on Printing, to 
contract for such printing as he is not able or equipped to do at 
the Government Printing Office. 

The Federal Home Loan Bank Board is an establishment of the 
Government and subject to the requirements of the above-cited acts 
of 1919 and 1929. 

Attached to the voucher here in question is a copy of an excerpt 
from the minutes of a meeting of the Board, as follows: 

The Board approved for payment, from savings and Loan Promotion fund, 
voucher in favor of National Capital Press, Inc., Washington, D. C., in the 


amount of $225.00, for printing, on Order Number 35,974 dated 11/9/34, requi- 
sition number 31842. 


Presumably, this was intended as a justification of this expendi- 
ture “ without regard to the provisions of ” the law relating to Gov- 
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ernment printing, pursuant to the discretion vested in the Board 
under the act of June 13, 1933, supra, although it is not apparent, 
neither has it been shown, or even stated, why a speech printed at 
the Government Printing Office would not serve any authorized pur- 
pose of the Board as well as would a speech printed by the National 
Capital Press. However, when a statute vests in a board or other 
Federal agency discretion in the use of appropriated funds, such dis- 
cretion properly may be exercised only in advance of the incurring of 
the obligation, as approval after an expenditure has been incurred 
does not constitute the exercise of discretion in the use but a condon- 
ing of what has already been done. This does not meet the require- 
ments of the law and tends to encourage subordinates in incurring 
obligations which, perhaps, the officials vested by law with authority 
to exercise discretion in the matter would not have sanctioned had the 
matter been brought to their attention in advance. When authority 
to exercise discretion is vested by law in a board or head of an 
establishment, such authority may not be delegated to a subordinate 
unless such delegation is specifically authorized by statute. Fur- 
thermore, when discretion in the use of public money is vested in the 
head of a department or establishment, it is not an unlimited but a 
legal discretion to be exercised within the limitations and for the 
purposes of the statutes providing the funds and prescribing the 
activities of the department or establishment concerned. 

In view of the broad discretion vested in your board and the ap- 
parent misconception as to the extent thereof and the procedure to 
be followed in the exercise of the same, the voucher in favor of the 
National Capital Press will be certified for payment if otherwise 
correct, and returned through the usual channels. But with respect 
to all such expenditures hereafter, payment or credit will not be 
authorized unless the requirements of the law as herein construed 
are complied with. 


(A-60422) 
TRAVEL AND SUBSISTENCE EXPENSES—DELAYS EN ROUTE 


A delay en route at a place where no official business is transacted to await 
the arrival of personal and official baggage temporarily misplaced due to 
the failure of the employee to exercise proper supervision over the same 
when placed in the hands of a station porter does not authorize reimburse- 
ment to the traveler of any expenses incurred at such point, nor the pay- 
ment of per diem in lieu of subsistence during the period of such delay. 


Decision by Acting Comptroller General Elliott, March 18, 1935: 

J. L. Summers, former disbursing clerk, Treasury Department, 
has requested review of the settlement of this office of July 30, 1934, 
wherein credit was disallowed in his accounts for $5.50 representing 
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per diem for 1 day at $5 and taxicab fare of 50 cents incurred by 
W. F. Evans at Memphis, Tenn. It appears that Evans, special 
attorney of the Bureau of Internal Revenue, when boarding train 
at Washington, D. C., for Jackson, Miss., via Memphis, placed his 
baggage containing personal effects and official records in the hands 
of a station porter who failed to place the baggage on the Pullman 
car. After traveling some distance Mr. Evans was notified on board 
train that the baggage would be forwarded by the railroad to 
Memphis, and accordingly, he delayed en route at Memphis, Tenn., 
resulting in charges at that place for which credit was disallowed. 
In the request for review, the disbursing officer states: 


The amounts of $5, per diem April 2-3, 1933, and taxi fares station to hotel 
and hotel to station at Memphis, Tennessee, 25¢ each, have been disallowed by 
your office with the statement that the delay at Memphis to wait for baggage 
appears to have been caused by the negligence of the traveler and the additional 
expenses thus incurred are not considered as necessary official expenses reim- 
bursable from Government funds. 

From the information at hand and after considerable correspondence with 
Mr. Evans (who has been out of the service for some time), it is the opinion 
of the Bureau of Internal Revenue that the temporary loss of his luggage does 
not appear to have been due to negligence on the part of the traveler. 

Mr. Evans was performing the travel in question in his official capacity 
as an attorney for the Bureau of Internal Revenue. It was necessary for him 
to carry besides his personal baggage about 42 pounds of Internal Revenue 
records contained in 2 leather cases. Following the custom of travelers ear- 
rying heavy baggage, he entrusted it to a red cap, who as an employee of the 
railroad was considered entirely reliable. Such a circumstance as the failure 
of the red cap to put the baggage on the train would happen only in the rarest 
instances and the fact that the traveler did not anticipate such happening 
could hardly be considered negligence on his part. On account of the nec- 
essity of using these records in the trial of a case, Mr. Evans could not pro- 
ceed farther than Memphis until they were located and it would appear that 
since his stop-over there was an official necessity the additional cost should be 
borne by the Government. 


Officers or employees of the United States traveling on official 
business and having in their possession official records are required 
to exercise constant supervision of such baggage to prevent its loss, 
theft, or destruction. The failure to do so in this case resulted 
in the temporary misplacing of the baggage. As the charges of 
per diem and taxi fare at Memphis were due solely to the failure of 
the traveler to take proper precautions, the expenses at that point 
are personal and not official expenses. Upon review the settlement 
must be and is sustained. 


(A-60371) 


SUBSISTENCE—PER DIEM—ADVANCES—REWARDS 


The advances under section 8 of the Subsistence Act of 1926, 44 Stat. 689, 
must be confined to amounts which may reasonably be necessary for sub- 
sistence expenses of the party to whom the advances are made and such 
advances could not be made under that statute for the express purpose 
of purchasing information or paying rewards under the Immigration 
and Naturalization laws. 
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If administratively determined to be necessary that payments for information 
be made currently with receipt of the information in lieu of promises to 
make payment thereafter, there would be no objection to the investigating 
officers making limited payments for such information out of their per- 
sonal funds and claiming reimbursement therefor, provided such proce- 
dure is expressly authorized in advance by regulation or by instructions 
in particular cases. 


Comptroller General McCarl to the Secretary of Labor, March 20, 1935: 


There has been received your letter of February 14, 1935, as 
follows: 


The act making appropriations for the Immigration and Naturalization 
Service provides for an expenditure of not exceeding $10,000 for the payment 
of rewards for “information leading to the detection, arrest, or conviction of 
persons violating the immigration or naturalization laws.” 

Under date of June 23, 1934, your office ruled that payments under the above 
authority might properly be made for files or other evidence not otherwise 
accessible to the government, provided the information obtained therefrom leads 
to the detection, arrest, or conviction of persons violating or contemplating 
violating the immigration or naturalization laws. 

Under the foregoing authority, rewards have been authorized in several 
cases and payments made on miscellaneous vouchers, and, under a general 
authority issued by the Secretary of Labor, one investigating officer has been 
paying for “information” out of his personal funds and claiming reimburse- 
ment therefor in his monthly expense vouchers. However, on the Mexican 
border in particular, the payment of cash at the time contact is made with 
an informant frequently produces information concerning contemplated plans 
of alien smuggling which would not be possible upon a promise to pay a reward 
after results are obtained. In this connection there is enclosed a copy of a 
memorandum dated December 1, 1934, received from our district Supervisor 
at Los Angeles, California, which explains the situation in detail. 

To overcome the difficulty above referred to, it is proposed to advance funds 
under the Subsistence Expense Act of 1926 to district directors and certain 
other supervisory officers to enable them to make cash payments to informants 
through the medium of responsible officers working under their direct control. 
Responsibility for cash advanced would rest upon these officials, who would, 
in turn, take receipts from the individual inspectors authorized by them to 
purchase information and attach these receipts to their monthly reimbursement 
vouchers, The form of receipt it is proposed to use in this connection is 
Standard Form 1012d, copy herewith. 

As an alternative, it is further proposed, where practicable, to authorize 
investigating officers to pay for information out of their personal funds and 
claim reimbursement therefor in their personal expense vouchers supported 
by proper information or receipts, if obtainable. 

Your decision is therefore requested as to whether the plans above outlined 
have the approval of your office and, if not, the conditions under which cash 
payments may be made for information leading to the detection, arrest, or 


conviction of persons violating or contemplating violating the immigration or 
naturalization laws. 


Section 3648, Revised Statutes, provides: 


No advance of public money shall be made in any case whatever. And in all 
cases of contracts for the performance of any service, or the delivery of articles 
of any description, for the use of the United States, payment shall not exceed 
the value of the service rendered, or of the articles delivered previously to 


such payment. * * * 

The authority under section 8 of the Subsistence Act of 1926 to 
make advances creates an exception to the foregoing statute only to 
the extent authorized by said act, that is, to a person entitled to 
actual expenses or per diem in lieu of subsistence under said act. 
The advances under that act must be confined to amounts which may 
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be reasonably necessary for subsistence expenses of the party to whom 
advanced and advances could not be made under that statute for the 
express purpose of purchasing information or paying rewards. 

If it is administratively determined to be necessary that pay- 
ments for information be made currently with the receipt of the in- 
formation in lieu of promises to make payment thereafter, there 
would be no objection to the investigating officers making limited 
payments for such information out of their personal funds and 
claiming reimbursement therefor provided such procedure is expressly 
authorized in advance by regulation or by instructions in particular 
cases, and claims for reimbursement are supported by satisfactory 
facts and explanations. 


(A-60551) 
RENTAL AND SUBSISTENCE ALLOWANCES—NAVY 


As Executive Order 6769 of June 30, 1934, fixing the rental and subsistence 
allowances for commissioned officers for the fiscal year 1935 cited both the 
Joint Service Pay Act and the Economy Acts, as amended, and fixed the 
allowance at 5 percent less than the maximum, it is understood and 
assumed that such action was to give effect to the percentage reduction 
required by the Economy Act, as amended, and as Public Resolution No. 3 
of February 13, 1935, prohibits any percentage reduction in compensation 
or allowances after April 1, 1935, the maximum rental and subsistence 
allowances may be paid from April 1 to June 30, 1935. After June 30, 1935, 

- the rate of rental and subsistence allowances will be subject to Executive 
order under the Joint Service Pay Act. 


Comptroller General McCarl to the Secretary of the Navy, March 20, 1935: 

There has been received your letter of February 26, 1935, request- 
ing decision whether rental allowance at $20 per room per month 
and subsistence allowance at the rate of 60 cents per allowance per 
day in the case of commissioned officers will be approved for the 
period April 1, 1935, to June 30, 1935, and also whether that provi- 
sion in section 2 of the joint resolution of February 13, 1935, “ and 
after March 31, 1935, there shall be no such reduction” will be 
considered permanent legislation. 

Your submission raises the question of the effect of the Economy 
Act upon sections 5 and 6 of the act of June 10, 1922, 42 Stat. 628, 
which authorized the President of the United States to fix the value 
of rental and subsistence allowances for commissioned officers each 
fiscal year at rates not in excess of the maximum rates of $20 per 
room per month and 60 cents per allowance per day for subsistence. 
Section 3 (b), Title II, of the act of March 20, 1933, 48 Stat. 13, 
provides: 

The President shall announce by Executive order the index figure for the 
base period and for each subsequent period determined by him under para- 
graph (a) of this section. The percentage, if any, by which the cost of living 


index for any six months’ period, as provided in paragraph (a) of this section, 
is lower than such index for the base period, shall be the percentage of reduc- 
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tion applicable under section 2 (b) of this title in determining compensation 
to be puid during the following six months’ period, or such portion thereof 
during which this title is in effect: Provided, that such percentage of reduction 
(including reductions made under any existing law, regulation, or Executive 
order, in the base of subsistence and rental allowances for the services men- 
tioned in the Pay Act of June 10, 1922) shall not exceed 15 per centum. 

The foregoing section was amended by section 21 (a) (2), Title 
II, of the act of March 28, 1934, 48 Stat. 521, by striking out the 
15 per centum and substituting therefor “10 per centum during the 
portion of the fiscal year 1934, beginning February 1, 1934, and end- 
ing June 30, 1934, and shall not exceed 5 per centum during the 
fiscal year ending June 30, 1935.” 

Section 2 of Public Resolution No. 3, February 13, 1935, 49 
Stat. —, further amended section 3(b) of the act of March 20, 
1933, by striking out the words “shall not exceed 5 per centum 
during the fiscal year ending June 30, 1935,” and inserting in lieu 
thereof “shall not during the portion of the fiscal year prior to 
April 1, 1935, exceed 5 per centum and after March 31, 1935, there 
shall be no such reduction.” 

Executive Order No. 6769 of June 30, 1934, provides: 

By virtue of and pursuant to the authority vested in me by sections 5 and 
6 of the act of June 10, 1922 (ch, 212, 42 Stat. 628) as amended by section 3 
of the act of March 20, 1933 (ch. 3, 48 Stat. 13) as amended by section 21 
of the act of March 28, 1934 (Public No. 141, 73d Cong.), it is ordered that 
the following rates be, and they are hereby, made effective for the fiscal 
year ending June 30, 1935, for the rental and subsistence allowances of officers 
of the various services entitled thereto: 

For one subsistence allowance, 57¢ per day. 

For one rental allowance for one room, $19 per month. 

The rates having thus been fixed at 5 percent below the statu- 
tory maximum, it is understood and assumed the action was to give 
effect to the requirements of Section 3 (b), Title IT, of the act 
of March 20, 1933, as amended and effective for the fiscal year 
1935, and inasmuch as said section as amended by section 2 of 
Public Resolution No. 3, of February 13, 1935, prohibits any reduc- 
tion in rental or subsistence allowances during the fiscal year 1935 
after March 31, 1935, it will be proper for the period from April 1, 
to June 30, 1935, to pay the maximum rental and subsistence allow- 
ance prescribed by sections 5 and 6 of the Joint Service Pay Act 
of June 10, 1922. 

With respect to your second question, the words “and after 
March 31, 1935, there shall be no such reduction” relate to the 
percentage reduction prescribed by the Economy Act, as amended, 
and, accordingly, do not prohibit the President prescribing rates of 
rental and subsistence allowances beginning July 1, 1935, in accord- 
ance with sections 5 and 6 of the Joint Service Pay Act, the pro- 
visions of the Economy Act being limited to the fiscal year 1935. 
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(A-60933) 


TRANSPORTATION—FORM OF SHIPMENT—APPLICATION OF 
“KNOCKED DOWN” RATING 


Where tariff does not specify the manner in which an article shall be taken 
apart for shipment in order to conform to the definition of “ knocked 
down” any manner of taking apart which results in a material saving of 
space otherwise occupied is sufficient to secure the application of the 
“ knocked-down ” rating. 

Decision by Assistant Comptroller General Elliott, March 20, 1935: 

The Atchison, Topeka & Santa Fe Railway Co. has requested 
review of settlement P-3950 dated February 14, 1934, of its bill 
79751, for the transportation from Oakland, Calif., to Albuquerque, 
N. Mex., of 2 crates post-office distributing cases with pigeonholes, 
641 pounds, shipped under bill of lading D-63492, dated October 
16, 1933. 

The carrier claimed $12.55 based on the first-class rate as for these 
articles “set up.” The settlement allowed $10.68 based on the second- 
class rate applicable on such articles when “ knocked down.” 

The request for review of the settlement claims the difference of 
$1.87 and the carrier has submitted in this connection a copy of a 
report dated April 21, 1934, by an inspector of the Western Weigh- 
ing and Inspection Bureau that— 

Cases in question were in set-up sections. 


Merely separating an article without materially reducing space occupied 
does not entitle same to K. D. rating, sec. rule 19, C. F. C. no. 8. 


The shipment was delivered to the carrier at Oakland, Calif., 
Oct. 18, 1933, and accordingly the provisions of C. F. C. no. 8 are 
not applicable as they did not become effective until Nov. 15, 1933. 
C. F. C. no. 7 which was in effect on the date of this shipment, pro- 
vided a rating of second-class for these articles when shipped 
“knocked down”, and rule 19 of this publication reads as follows: 

When ratings are provided on articles knocked down (K. D.) it involves 
taking apart the article shipped in such a manner as to reduce materially the 
space occupied; merely separating the article into parts without reducing 


the bulk will not constitute knocking down or entitle the article to the K. D. 
rating. 


The Post Office Department has reported that the legs of the 
cases were removed at the time of shipment and that “the approxi- 
mate measurement of each of the cases in this shipment was 5 by 
2 by 8 feet [80 cubic feet]. If shipped with legs attached the 
measurement would approximate 7 by 2 by 8 feet [112 cubic feet.” 
It would seem, therefore, that the articles were taken apart “in such 
a manner as to reduce materially [32 cubic feet] the space occupied ” 
and thus entitled to the application of the second-class rate. See 
in this connection Payne Furnace & Supply Company, Incorporated, 
v. Atchison, Topeka & Santa Fe Ry. Co. et al., 188 I. C. C., 207 (209), 
where the Interstate Commerce Commission said: 
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* * * the manner in which an article shall be taken apart in order to 
conform to the definition of “ knocked down” is not specilied by the classifica- 
tion, or, so far as appears, has not been definitely fixed by general practice. 


Upon this record the settlement does not appear to be in error and 
accordingly is sustained. 


(A-60445) 


MEDICAL AND HOSPITAL TREATMENT OF BENEFICIARIES OF THE 
EMPLOYEES’ COMPENSATION COMMISSION BY SAINT ELIZABETHS 
HOSPITAL 


Under existing law, Saint Blizabeths Hospital, a Federal institution, is not 
entitled to reimbursement for the cost of caring for the beneficiaries of 
the United States Employees’ Compensation Commission, including mem- 
bers of the Civilian Conservation Corps. 


Comptroller General McCarl to the Secretary of the Interior, March 21, 1935: 


There has been received your letter of February 19, 1935, as 
follows: 


There is transmitted a letter from the Assistant to the Superintendent, Saint 
Elizabeths Hospital, of February 6, stating that on January 8 a bill for $84.76 
was submitted to the United States Employees’ Compensation Commission for 
the maintenance at the Hospital of two beneficiaries of the Commission during 
the quarter ended December 31, 1934. 

There is also submitted a copy of reply from the Secretary of the United 
States Employees’ Compensation Commission of February 4, stating that no 
part of this claim can be allowed, for the reason that the Act of September 
7, 1916 (39 Stat. 742) contains no provision whereby a Government department 
or establishment may be reimbursed for medical and surgical treatment and 
supplies furnished a beneficiary of the Commission. unless such treatment and 
supplies were furnished by a private physician or hospital at the cost of the 
department or establishment seeking reimbursement. 

It is pointed out in the letter from the Saint Elizabeths Hospital that it is 
possible there will be an increasing number of beneficiaries of this character 
placed in the Hospital in the near future for mental care and treatment, and 
that if the Hospital is not reimbursed for their care and treatment it will 
require materially increased appropriations. 

It is requested that an opinion be rendered as to whether the Hospital should 
be reimbursed for the care and treatment of beneficiaries of this character, and 
if so, from what source the Hospital should be reimbursed. 


The letter to you from St. Elizabeths Hospital dated February 6. 
1935, is as follows: 


Under date of January 3, 1935, we transmitted to the U. S. Employees’ Com- 
pensation Commission a bill for board and maintenance of U. S. Employees’ 
Compensation Commission beneficiaries in Saint Elizabeths Hospital for the 
quarter ending December 31, 1934, in the total amount of $84.76, the total num- 
ber of patients being two, and the rate per day being $1.63, for 52 days. This 
board was for: 


Name | Days Amount 


Chuchollek, Johno, admitted 12/2/34 30 $48. 90 
Hall, Thomas R. admitted 12/10/34 22 35. 86 


2 (total number on rolls) | 52 | 84. 76 
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Both of these were beneficiaries of the U. S. Employees’ Compensation Com- 
mission and were admitted upon the order of the Assistant Secretary of the 
Treasury. 

In a decision dated February 26, 1924, the Solicitor of the Department of the 
Interior, considering Employees’ Compensation cases, stated: 

“Indeed it is difficult to see why the request of the Commission (Federal 
Employees’ Compensation Commission), alone would not justify his admission” 
(admission to Saint Elizabeths Hospital). 

The two patients mentioned are beneficiaries of the U. S. Employees’ Compen- 
sation Commission. One is a former seamen who received injury in Panama. 
The other was injured November 20, 1933, while employed at the C. C. C. Camp 
at Oden, Arkansas, when a tree fell, striking him on the head. 

We received a letter dated February 4, 1935, copy attached, in which the 
Secretary of the U. S. Employees’ Compensation Commission stated: 

“As Saint Elizabeths Hospital is a Government establishment there is no au- 
thority under which it may be reimbursed for medical, surgical, and hospital 
treatment and supplies furnished through its hospital to a beneficiary of the 
U. S. Employees’ Compensation Commission.” 
and cites a decision of the Comptroller General under the Act of September 7, 
1916, 39 Stat. 742-751. 

Saint Elizabeths Hospital cares for 5,274 patients, at a total cost of over 
$3,000,000.00. It received by direct appropriation from Congress for 1935, the 
current fiscal year, $1,064,961, the balance being received by transfer from the 
District of Columbia and from other institutions and Federal departments. 
Were the various Government departments and institutions guided by the deci- 
sion of the Comptroller General, cited by the Secretary of the U. S. Employee's 
Compensation Commission, and refused to reimburse the hospital for the medi- 
cal care and treatment of any of their beneficiaries it would leave only the 
amount from the District of Columbia and received by direct appropriation to 
furnish care and treatment, including housing, feeding, clothing, etc., of these 
patients. The amount would not be sufficient to pay for the various services 
rendered. 

The U. S. Public Health Service, through which these two patients were 
received, reimburses the hospital for the care of its beneficiaries; the U. 8. 
Veterans’ Administration pays the hospital for the care of its beneficiaries; 
the Bureau of Indian Affairs, of the Department of the Interior, reimburses the 
hospital for the care of its beneficiaries, etc. The question then arises, is there 
a separate law pertaining to the beneficiaries of the U. S. Employees’ Compen- 
sation Commission, or should these patients, even though beneficiaries of the 
U. S. Employees’ Compensation Commission when admitted through the U. S. 
Public Health Service, be charged to the Public Health Service? 

There is a broader question, inasmuch as for the first time employees of the 
Civilian Conservation Corps of the U. S. Government have been admitted to 
Saint Elizabeths Hospital for treatment. The number of citizens in the C. C. C. 
Camps is in the hundreds of thousands. From unofficial information we have 
received it is probable that many of these will require mental care and treat- 
ment, and if the hospital is not reimbursed for such care and treatment it will 
materially increase the amount that will be required by direct appropriation. 

In view of this uncertainty, I have the honor to request, if it meets with your 
approval, that an opinion be had either from the Solicitor of the Department 
of the Interior, or from the Comptroller General of the United States, as to 
whether a charge should be made to reimburse the hospital for the care and 
treatment of these beneficiaries, and whether such reimbursement should come 
from the Public Health Service, or the U. 8S. Employees’ Compensation 
Commission. 


St. Elizabeths Hospital was advised by the United States Em- 
ployees’ Compensation Commission under date of February 4, 1935, 
as follows: 


Your bill No. 576 for $84.76 covering board and care of Johno Chuchollek, 
admitted December 2, and Thomas R, Hall, admitted December 10, 1934, 
beneficiaries of the U. S. Employees’ Compensation Commission, at St. Eliza- 
beths Hospital during quarter ending December 31, 1934, has been carefully 
examined and it is found that no part thereof may be allowed for reasons 
hereinafter stated. 


7556°—35——46 
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In accordance with Comptroller General McCarl’s decision it is desired to 
inform you that the Act of September 7, 1916, 39 Stat. 742-751, contains no 
provision whereby a Government department or establishment may be reim- 
bursed for medical and surgical treatment and supplies furnished a beneficiary 
of the U. 8S. Employees’ Compensation Commission unless such treatment and 
supplies were furnished by private physicians or hospital at the cost of the 
department or establishment seeking reimbursement. As St. Elizabeths Hos- 
pital is a Government establishment there is no authority under which it 
may be reimbursed for medical, surgical, and hospital treatment and supplies 
furnished through its hospital to a beneficiary of the U. 8S. Employees’ Com- 
pensation Commission. 


It is not stated whether the first named beneficiary, Johno Chuc- 
hollek, was a merchant seaman or a seaman in the employ of the 
United States. If the former, it would appear that he is not a 
beneficiary of the United States Employees’ Compensation Commis- 
sion but only of the Public Health Service, and on that basis St. 
Elizabeths Hospital would be entitled to reimbursement for his care 
under the terms of sections 5 and 6 of the act of March 3, 1875, 18 
Stat. 486, and the act of July 1, 1918, 40 Stat. 644. See 4 Comp. 
Gen. 934, 938. However, if his status, not here disclosed, was such 
as to entitle him to the benefits of the Employees’ Compensation 
Act, the conclusion of this decision would be applicable to his case. 

The second named beneficiary, Thomas R. Hall, a member of the 
Civilian Conservation Corps at the time of injury, is entitled to the 
benefits of the Employees’ Compensation Act under the terms of 
the act of June 19, 1934, 48 Stat. 1056, providing as follows: 


Section 3 of the Act entitled “An Act for the relief of unemployment through 
the performance of useful public work, and for other purposes”, approved 
March 31, 1983 (48 Stat. 22), is hereby repealed insofar as said Act applies 
to enrollees in the Civilian Conservation Corps, and in lieu thereof the pro- 
visions of the Act entitled “An Act to provide compensation for employees 
ef the United States suffering injuries while in the performance of their 
duties, and for other purposes”, approved September 7, 1916, as amended 
(U. S. C., title 5, ch. 15), are hereby made applicable to such enrollees under 
the said Act of March 31, 1983, to the same extent and under the same condi- 
tions as is provided for employees of the Federal Civil Works Administration 
in the Act entitled “An Act making an additional appropriation to carry out 
the purposes of the Federal Emergency Relief Act of 1933 for continuation 
of the Civil Works Program, and for other purposes”, approved February 15, 
1934 (Public Numbered 93, Seventy-third Congress) : Provided, That so much 
of the sum appropriated in the first paragraph of title II of this Act as the 
United States Employees’ Compensation Commission, with the approval of the 
Director of the Budget, estimates and certifies to the Secretary of the Treas- 
ury will be necessary for administrative expenses and for the payment of 
such compensation shall be set aside in a special fund to be administered by 
the Commission for such purposes; and after June 30, 1935, such special 
funds shall be available for these purposes annually in such amounts as may 
be specified therefor in the annual appropriation Acts. 


The act of February 15, 1934, 48 Stat. 351, cited in the above 
quoted statute, provides in part as follows: 


* * * Provided further, That the provisions of the Act entitled “An Act 
to provide compensation for employees of the United States suffering injuries 
while in the performance of their duties, and for other purposes”, approved 
September 7, 1916 (U. S. C., title 5, sec. 785), as amended, are hereby ex- 
tended, so far as they may be applicable, to employees of the Federal Civil 
Works Administration only for disability or death resulting from traumatic 
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injury while in the performance of duty, subject, however, to the following 
conditions and limitations: (a) that the total aggregate compensation in any 
individual case shall not exceed the sum of $3,500, and that the monthly com- 
pensation shall not in any event exceed the rate of $25, both exclusive of 
medical costs; * * * (e) that the said Commission is hereby authorized 
in its discretion to provide for the initial payments of compensation and the 
furnishing of immediate medical attention as herein provided through the 
local representatives of the Federal Civil Works Administration: * * * 
And provided further, That so much of the sum appropriated by this Act as 
the United States Employees’ Compensation Commission, with the approval 
of the Director of the Budget, estimates and certifies to the Secretary of 
the Treasury will be necessary for administrative expenses and for the pay- 
ment of such compensation shall be set aside in a special fund to be adminis- 
tered by the Commission for such purposes; and after June 30, 1935, such 
special fund shall be available for these purposes annually in such amounts 
as may be specified therefor in the annual appropriation acts: * * * 


While the terms of the quoted statute differentiate between mem- 
bers of the Civilian Conservation Corps and other beneficiaries of the 
Employees’ Compensation Act as to payments of disability compen- 
sation, they do not authorize the furnishing of medical or hospital 
treatment to members of the Civilian Conservation Corps on any 
other basis than as furnished to the other beneficiaries of the Em- 
ployees’ Compensation Act, and pursuant only to the terms of that 
statute. In decision of May 15, 1934, A-54321, to the Chairman, 
United States Employees’ Compensation Commission, after quoting 
the act of February 15, 1934, supra, and on the basis of the terms 
of section 9 of the Employees’ Compensation Act of September 7, 


1916, as amended by the act of June 26, 1926, 44 Stat. 772, providing 
that medical and hospital treatment for beneficiaries should be fur- 
nished primarily through Federal agencies, it was held as follows: 


It appears that pursuant to the provisions of this law there has been made 
available to the Commission by direction of the Director, Bureau of the 
Budget, the sum of $25,000,000 which has been set up under the title “ Em- 
ployees’ Compensation Fund, Civil Works, 1934 and 1935.” 

Under the law quoted, supra, there appears to be no question that the em- 
ployees of the Federal Civil Works Administration are brought under the 
provisions of the act of 1916 extending to them the benefits provided for under 
such act except as modified by the act of February 15, 1934, supra. In this 
connection it should be noted that there is nothing in the recent law relating 
to the privilege of such employees to hospital and medical treatment in United 
States hospitals, the apparent intent of the law being that they should be con- 
sidered on the samz basis as if they were fully covered by the act of 1916. 

It has been repeatedly held by this office that under the provisions of sec- 
tion 9 of the Employees’ Compensation Act of 1916, as amended, Army hos- 
pitals and other hospitals of the United States are not entitled to reimburse- 
ment for the cost of medical and hospital treatment furnished beneficiaries 
under the act. 6 Comp. Gen. 78; id. 372. Since the employees of the Fed- 
eral Civil Works Administration must be considered as beneficiaries under the 
act of 1916 they would appear to be entitled to certain treatment in United 
States hospitals and for such treatment said hospitals are not entitled to reim- 
bursement. This holding must apply both as to hospital and medical treatment 
furnished employees of the Federal Civil Works Administration prior to and 
after the enactment of February 15, 1934. 


For the fiscal year 1936, special appropriation items have been 
provided under the Employees’ Compensation Commission extend- 
ing the benefits of the Employees’ Compensation Act to employees 
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of the Civil Works Administration and to the members of the Civil- 
ian Conservation Corps. See act of February 2, 1935, Public, No. 2, 
49 Stat. —. 

As the act of June 19, 1934, supra, extended the benefits of the Em- 
ployees’ Compensation Act to members of the Civilian Conservation 
Corps on the same basis as had been provided by the act of February 
15, 1934, supra, for employees of the Civil Works Administration, 
the conclusion of the quoted decision of May 15, 1934, is equally 
applicable to members of the Civilian Conservation Corps. 

In decision of June 27, 1926, 6 Comp. Gen. 78, 80, cited in the 
above quotation, there is cited the decision of the Comptroller of 
the Treasury of June 9, 1919, to the Chairman, United States 
Employees’ Compensation Commission, wherein, after quoting sec- 
tion 9 of the original Employees’ Compensation Act, it was con- 
cluded as follows: 

It seems clear from the language of this section that the use of the Employ- 
ees’ Compensation Fund to pay for hospital services furnished injured em- 
ployees is authorized only when such services are furnished by private hospi- 
tals and where it is not practicable to have them furnished by the United 
States hospitals. You are advised, therefore, that if injured employees can 
be sent to St. Elizabeths Hospital for treatment, payment for such treatment 
cannot be made by the United States Employees’ Compensation Commission. 

You are advised, therefore, that the same would be true as to any 
beneficiary of the Employees’ Compensation Commission, and ac- 
cordingly, under existing law, St. Elizabeths Hospital, a Federal 
institution, is not entitled to reimbursement for the cost of caring 
for the beneficiaries of the Employees’ Compensation Act, and the 
action of the Employees’ Compensation Commission in denying 
payment was correct. 


(A-60724) 
PAY—ARMY—ALLOWANCE IN CASE OF FORFEITURE 


Where the forfeiture of pay of an enlisted man of the Army is in excess of one 
full month, the payment of $5 is authorized under section 4 of the act of 
May 17, 1926, 44 Stat. 557, for the period from the day of the month on 
which such forfeiture began, to and including the preceding day in the 
following month. 


Comptroller General McCarl to Capt. W. T. Johnson, United States Army, 
March 21, 1935: 


There has been received your letter of February 19, 1935, request- 
ing decision whether you are authorized to make payment on a 
voucher transmitted therewith in favor of John D. Smith, 6358349, 
private, Company “E”, 29th Infantry, in the amount of $5, con- 
stituting his claim under section 4 of the act of May 17, 1926, 44 Stat. 
557, for personal expense allowance by reason of forfeiture of his 
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pay, the remarks on the voucher being “Sick in hosp. NLD AR 
35-1440 fr. Dec. 31, 1934, to Jan. 30, 1935, incl.” 

You state: 

2. The period of the soldier’s absence from duty was exactly one month within 
the meaning of Section 4 of the Act of May 17, 1926, yet he has forfeited pay 
for a period in excess of one month, December 31, 1934, 1 day’s pay deducted 
(Par. 8 b AR 35-1340) and for the full month of January 1935. 

Section 1 of the act of May 17, 1926, cited, provides for forfeiture 
of pay for absence of more than one day on account of disease 
attributed to the use of intoxicants or habit-forming drugs, and 
section 2 of the act provides for forfeiture of pay for absence of 
more than a day from effects of a venereal disease. Section 4 of the 
act is as follows: 

That each person whose pay, as distinguished from allowance, is forfeited 
for a period in excess of one month at any one time pursuant to the provisions 


of this Act shall be paid for necessary personal expenses the sum of $5 for each 
full month during which his pay is so forfeited. 


Where, as in this case, the forfeiture of pay is in excess of one full 
month, the payment of $5 authorized under section 4 of the act may 
be made for the period of forfeiture from December 31, 1934, to and 
including the day preceding that day in the succeeding month, 
January 30, 1935. 

You are advised that payment, if otherwise correct, is authorized 


on the voucher. 


(A-43431), (A-46865), (A-57043) 


TRANSPORTATION—RATES—* EMIGRANT MOVABLES ” 


Where a shipment is composed of articles which, if increased in weight in 
the same proportion to a total weight equivalent to the minimum car- 
load weight prescribed for “ emigrant movables” rating, would be entitled 
to that rating, the provisions of consolidated freight classification rule 
15 (section 1) require that the carload charge for “ emigrant movables” 
shall be the maximum charge for the shipment. 

Where a given shipment if so increased in weight would not be entitled to 
the “emigrant movables” rating the charge under that rating is not ap- 
plicable as the measure of the maximum charge for the shipment in the 
absence of tariif provision to that effect, the terms and conditions of the 
applicable tariffs being controlling unless and until declared ineffective by 
the Interstate Commerce Commission or the courts in a proper proceeding. 


Comptroller General McCarl to the Secretary of War, March 22, 1935: 


There has been considered your letter of December 11, 1934 (G- 
4/24499-83) , reading— 


There have come to my attention your three decision of July 18, 1982, A-43431, 
December 22, 1932, A-46365, and August 7, 1934 (14 Comp. Gen. 100) wherein you 
considered the application of Consolidated Freight Classification No. 6, Supple- 
ment 47, page 40, item 3, note 2, effective as of April 7, 1932. These decisions 
relate to payments made by a disbursing officer of the Army; and, accord- 
ingly, your further consideration thereof is requested under the provision of 
the Act of July 31, 1894 (28 Stat. 207). 

In the next to the last sentence of the decision of August 7, 1934, you hold 
as follows: 
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“Accordingly, there appears no basis why the charge for the shipment covered 
by bill of lading WQ-—446371 should be in excess of the charge for a shipment of 
identical character weighing considerably more than twice as much.” 

Notwithstanding the principle therein stated, your decision of December 22, 
1932, A-46365, allowed the carrier the amount of $396.28 on a shipment of 
7,094 pounds of household goods; one horse weighing 900 pounds; and an at- 
tendant, whereas, if the shipment had consisted of 14,600 pounds of household 
goods; six horses weighing 900 pounds each; and an attendant, the amount 
payable to the carrier under the method of computation prescribed in the 
decision would have been $237.00 based on the Emigrant Movables rating of 
20,000 pounds at $1,185 per cwt. In other words, it appears there was actually 
allowed on the shipment in question $159.28 more than it would have cost to 
transport twice the quantity of household goods and six times the number of 
horses with one attendant, between the same points, over the same route on the 
same date. This method appears violative of the general principle stated by 
you in decision dated August 7, 1934. 

Section 2 of the Interstate Commerce Act, as amended February 28, 1928 
(41 Stat. 479) prohibits the assessment of a higher charge for a smaller than 
for a greater quantity of like property between the same points, over the same 
route, shipped contemporaneously. It is understood that, prior to the rendition 
of your decision of July 18, 1932, cited above, the General Accounting Office 
had made settlement of this class of accounts according to the provisions of the 
Interstate Commerce Act in question; but that, since that decision was rendered, 
settlements have been made on the principles therein enunciated. 

In view of the importance of the matter, insofar as the economical trans- 
portation of the change of station baggage allowance for officers of the Army 
is concerned, it is requested that further consideration be given your decisions 
of July 18, 1932, A-43431; December 22, 1932, A-46365; and August 7, 1934 
(14 Comp. Gen. 100). 


The decisions of July 18, 1932 (A-43431), Dec. 22, 1932 (A-46365), 
and August 7, 1934 (A-57043), 14 Comp. Gen. 100, related to ship- 
ments of an Army officer consisting in each instance of household 
goods and one or more horses accompanied by an attendant. 


For convenience in reference pertinent data relating to each ship- 
ment are as follows: 


Bill of lading Date of shipment Consist Caen vem 


Pounds Percent 
A-16365_-_| WQ-202763_| Apr. 24, 1931_| Household goods_| 7,094 | 88. 74 


1 horse 900 | 11. 26 
7, 994 


A-43431__.| WQ-241500_| June 22, 1931_.| Household goods_| 9, 691 
1 horse 975 


| 10, 666 


| WQ-341308_| July 14, 1931__| Household goods.| 4, 944 
| 1 horse 1, 060 





A-57043___| WQ-446371_| Aug. 12, 1932.| Household goods- 
2 horses 
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Prior to December 15, 1930, Consolidated Freight Classification 
No. 6 (p. 192, item 18), published ratings (carload only) for “ Emi- 
grant Movables ”, minimum weight 20,000 pounds, limited, however 
(p. 193, item 1) as follows: 

Note 2.—Ratings for “ Emigrant Movables” will apply only on: 

Second-hand (used) Household Goods or Personal Effects 
(together with) one or more of the following: 


Second-hand (used) Agricultural Implements, other than hand: 
ad a *« * * x 

One knocked down portable house; 

Shrubbery or Trees for planting; 

Feed for livestock or poultry, while in transit; 

Live Poultry, not exceeding five hundred (500) Ibs. in weight; 

Ordinary Live Stock * * * not exceeding ten (10) head; * * * 
+ x On * od Ed * 


When shipment of Emigrant Movables includes Ordinary Live Stock * * * 
one man in charge will be carried free in the car with the shipment * * *. 

Thus the classification named ratings on mixed carload ship- 
ments which weighed not less than 20,000 pounds and included, for 
example, household goods and 1 or more but not more than 10 
horses; or household goods and shrubbery; or household goods and 
both horses (not in excess of 10) and shrubbery. Other than that ship- 
ments to be entitled to the ratings for “ Emigrant Movables ” must 
include household goods together with 1 or more of certain other 
items—there was no requirement (except as to the maximum num- 


ber of ordinary livestock and the maximum weight of poultry) as to 
the character of the mixture. In other words, except as to poultry, 
there was no limitation as to the minimum or maximum quantity by 
weight of either household goods or other items which must be in- 
cluded or would be allowed to be included in the mixed shipment. 

Contemporaneously, rule 15 of the Consolidated Freight Classifica- 
tion No. 6 provided: 


* * * the charge for a less than carload shipment must not exceed the 
charge for a minimum carload of the same freight at the carload rate; 
* * 


* 

The character of the shipments here considered was such as to 
meet all the requirements of the classification provisions relating to 
“ Emigrant Movables” prior to December 15, 1930, if delivered to 
the initial carriers in lots of 20,000 pounds or more, and it would 
seem to follow that under the classification provisions in effect until 
December 15, 1930, “ the charge for a minimum carload of the same 
freight at the carload rate ” would be that applicable on “ Emigrant 
Movables ”, and therefore the measure of the maximum charges on 
these shipments. 

However, on November 4, 1930, supplement 9 to Consolidated 
Freight Classification No. 6 was issued, providing for the cancella- 
tion effective as of December 15, 1930, of note 2, supra, and (p. 19, 
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item 15) for the application beginning with this latter date of an 
amended note 2, reading as follows: 


Note 2.—Ratings for “ Emigrant Movahbles” will apply only on mixed car- 
loads of 


Second-hand (used) Household Goods or Personal Effects * * * together 
with one or more of the following articles, which articles must constitute at 
least 25% of the total weight upon which freight charges are assessed : 

The amended note 2 was prefixed by a reference mark explained 
as denoting “increase by reason of change in description.” There 
was no change in the kind of articles, one or more of which was 
required to be shipped with the household goods in order to secure 
the ratings provided for “ emigrant movables.” 

It is apparent that the amended note 2 resulted in a material 
change in the situation by reason of the new requirement that the 
articles other than household goods “ must constitute at least 25% 
of the total weight upon which freight charges are assessed.” The 
converse of this requirement would seem to be that the weight of 
the household goods must not exceed 75 percent “ of the total weight 
upon which freight charges are assessed.” 

It appears that this added requirement was the subject of con- 
sideration by the coordinator for traffic prior to the proposed effec- 
tive date, for the reason that under date of November 11, 1930, 
shortly after supplement 9 was issued, the coordinator issued a cir- 
cular letter (551.2 Emigrant Movables) “'To: All Members, Federal 
Traffic Board, and General Accounting Office”, referring to the 
supplement as having “ made a change in descriptions which effects 


the ratings heretofore applied on emigrant movables, carloads ”, and 
that— 


The change requires that with mixed carload shipments of second-hand 
(used) household goods or personal effects, ‘one or more of the following 
articles, which articles must constitute at least 25% of the total weight upon 
which freight charges are assessed, must be included. 

The kind of articles shown in this letter were the articles appear- 
ing in supplement 9. 

Furthermore, it appears that the Office of the Quartermaster 
General likewise considered the implications of the new requirement, 
and under date of December 13, 1930, addressed the Interstate Com- 
merce Commission in that connection; the reply by the Secretary, 
Interstate Commerce Commission, under date of December 17, 1930 
(356808), being as follows: 

* * * the change in the description for emigrant movables as shown in 
the Consolidated Freight Classification, and which became effective on the 
15th of this month, was protested by the Bekins Van & Storage Company, of 
Los Angeles, Calif., but the Commission did not suspend. 


The new item provides that the articles specified in Note 2 must constitute 
at least 25 percent of the “total weight upon which freight charges are 
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assessed.” In case of a shipment weighing less than the minimum charges 
would be assessed on the minimum of 20,000 pounds, and therefore the Note 
2 articles would have to constitute at least 5,000 pounds by weight. If the 
shipment weighed more than 20,000 pounds charges would of course be assessed 
on the actual weight, and in that event the weight of the Note 2 articles 
would have to be increased proportionately. 

The refusal of the Commission to suspend the charge was without prejudice 
to consideration of the lawfulness of the amended description on its merits 
should a complaint be filed against the description. 

In addition, the traffic manager, War Department, by letter like- 
wise dated December 13, 1930 (File QM 551.2 T-R (Emigrant 
Movables)), addressed the coordinator for traffic to the end that 
there might be secured from the chairmen of the several classi- 
fication committees expressions of their opinions as to the effect 
of the 25-percent requirement published in supplement 9. The 
coordinator’s reply, dated December 30, 1930 (clas’n 106), indicates 


that the several committees advised him as follows: 

December 20, 1930, Western Classification Committee— 

* * * a car billed at the minimum of 20,000 must contain 5,000 pounds of 
one or more of the articles listed, commencing with “ Secondhand (used) Agri- 
cultural Implements, other than hand:” 

December 22, 1930, Official Classification Committee— 


* %* * if charges are assessed on the basis of 20,000 lbs. the weight of the 
articles in question must equal or exceed 5,000 Ibs. 


December 24, 1930, Southern Classification Committee— 


The advices * * * by the Western Classification Committee December 
20th hold good for us. 


Thereafter the office of the Quartermaster General issued circular 
letter No. 6, dated January 19, 1931, “ Subject: Description of ship- 
ment of personal property on Government bills of lading and in 
requests for rates or routing”, referring to the amended require- 
ment of the classification to secure the “ Emigrant Movables ” rating 
as follows: 


* * * informal opinions obtained from the Interstate Commerce Commis- 


sion and the Classification Committees sustain the contention of carriers that 
the total weight referred to is the minimum weight for length of car ordered, 
or actual weight if greater. Thus, for instance, if a 36-foot car be ordered for 
which the minimum carload weight prescribed for Emigrant Movables is 20,000 
Ibs., one Or more of the kinds of articles other than household goods * * * 
must constitute 25 percent of such weight or 5,000 lbs. Such proportionate 
weight would be subject to increase if a larger car be ordered. 


And in “2nd Ind.” dated January 31, 1931, file (524.03-TB Mc- 
Lane, Maj. John T. (03398), to the Quartermaster General, the 
finance officer stated in part: 

It is understood that the Federal Traffic Board, after due consideration, 
decided that no protest should be filed on behalf of the Government with the 


Interstate Commerce Commission regarding the increase in rating effected by 
Supp. No. 9. 
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The summary of the situation is that on November 4, 1930, the 
several carriers parties to Consolidated Freight Classification No. 6, 
served notice that beginning with December 15, 1930, the require- 
ments to secure the application of ratings for “ Emigrant Movables ” 
would be altered so materially as to make it obvious that shipments 
which theretofore would have been entitled to the application of 
such ratings would not meet the new requirement and would be sub- 
ject to higher charges for transportation between the same points. 
Notwithstanding a protest against the proposed change the Inter- 
state Commerce Commission refused to suspend the change, allowed 
the new restriction to become effective December 15, 1930, and in an 
informal opinion advised the War Department that the effect of 
this restriction was to require the inclusion with household goods of 
at least 5,000 pounds by weight of certain other articles. The 
coordinator for traffic received opinions of like tenor from the three 
classification committees and no protests were made to the Inter- 
state Commerce Commission by either the coordinator for traffic 
or the War Department in connection with shipments by the United 
States. And the Quartermaster General issued instructions to ship- 
ping quartermasters in harmony with the opinions so received. It 
should be borne in mind, however, that the provisions of classification 
rule 15 were continued in effect without change and the record 
does not show specifically that the requirements of that rule were 
considered in arriving at the conclusions hereinbefore quoted. 

It was in the light of this situation that the questions in A-43431, 
A-46365 and A-57043 were considered. 

It will be noted that none of the shipments concerned weighed 
20,000 pounds; that none of such shipments included 5,000 pounds by 
weight of articles other than household goods; and that in only one 
instance did the weight of the articles—other than household— 
constitute 25 percent of even the actual weight of the shipment. 
Accordingly, the shipments under bills of lading WQ-202763, 
WQ-241500 and WQ-341308 were clearly not within the scope of 
the “Emigrant Movables” ratings in effect on the dates of such 
shipments. In this connection the decision (A-43431) of July 18, 
1932, relating to the shipments under bills of lading WQ-241500 and 
WQ-341308 stated : 

* * * The question as to whether the rating for emigrant movables is 
applicable * * * arises by reason of the provision that the articles enumer- 
ated as required in addition to the household goods or personal effects, “ must 
constitute at least 25% of the total weight upon which freight charges are 
assessed.” 

The rating for emigrant movables is a carload rating. Where the actual 
weight of a shipment is as much as or more than the minimum carload weight 
of 20,000 pounds prescribed for emigrant movables, the effect of the quoted 


provision is clear in the requirement that the articles other than household 
goods or personal effects must constitute one-fourth of the total weight. The 
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effect of the above provision with respect to shipments weighing less than the 
minimum of 20,000 pounds arises by reason of the provisions of rule 15, section 
1, that the charge for a less-than-carload shipment must not exceed the charge 
for a minimum carload of the same freight at the carload rate. If with 
respect to shipments weighing less than 20,000 pounds and having, in addition 
to household goods or personal effects articles of the kind required in emigrant 
movables but such articles not weighing 5,000 pounds, the charges as for a 
carload of emigrant movables at carload rate are not authorized as urged 
by the carrier, even though the emigrant movables carload charge is less 
than the charges otherwise applicable to the shipment on the basis of other 
ratings, it would appear that the provisions of rule 15, section 1, would be 
ineffective in many instances. Thus, in a shipment consisting of household 
goods or personal effects weighing 7,500 pounds and other articles required 
for emigrant movables, weighing 2,500 pounds, the charge as for 20,000 pounds 
of emigrant movables at the carload rate would not be permitted, whereas 
if the shipment had consisted of 20,000 pounds composed of 15,000 pounds 
of household goods or personal effects and 5,000 pounds of the other articles, 
charges for the shipment would be authorized on the basis of the emigrant- 
movables rating. In this situation, according to the construction of the “emi- 
grant-movables provision as urged by the carrier, the charges for a carload 
of emigrant movables (20,000 pounds at the carload rate) could not be used 
as a maximum for the smaller shipment, and if charges for said smaller 
shipment on the basis of ratings otherwise applicable exceeded the charge 
for a carload shipment of emigrant movables, the anomalous result would 
ensue that for a shipment weighing twice as much as another shipment of 
identical character, a smaller charge would be applicable. Such a construction 
would appear to be clearly unreasonable and to deny proper effect to the 
provisions of rule 15. 


Accordingly, it was concluded that— 


Where a shipment is composed of articles which, if increased in weight in 
the same proportion to a total weight which is the minimum carload weight 
prescribed for emigrant movables, and the total increased weight thus resulting 
includes a weight for the required articles other than household goods or per- 
sonal effects equivalent to 25% or more of the minimum carload weight for 
emigrant movables, the provisions of rule 15, section 1, require that the car- 
load charges for emigrant movables shall be the maximum charge for the 
shipment. 

Applying the rule stated in the paragraph immediately preceding, 
it appeared with respect to the shipments under bills of lading 
WQ-241500 and WQ-341308 that minimum weights of 20,000 pounds 
consisting of household goods and horses in the same proportion as 
in the weights shipped would include less than 5,000 pounds by 
weight of horses. In other words, shipments weighing 20,000 pounds 
and similar in every respect to these two shipments, except for the 
increased weights, would not have been entitled to the emigrant- 
movables rating. It was in view of this situation that the decision 
of July 18, 1932, stated— 

It thus appears the same freight referred to under rule 15, if shipped in a 
lot of 20,000 pounds, would not be entitled to the emigrant movables rating. 
Accordingly, the provisions of rule 15, section 1, do not authorize the applica- 
tion of carload charges for emigrant movables as the maximum charge for 


the shipments here concerned and the charges for said shipments will be for 
adjustment on the basis of ratings otherwise applicable. 


The principle applied in A-43431 was applied in A-46365 relating 
to the shipment under bill of lading WQ-202763; the situation in the 
latter case likewise being a minimum weight of 20,000 pounds con- 
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sisting of articles in the same proportion as in the weights shipped 
would include less than 5,000 pounds by weight of articles other than 
household goods or personal effects. Thus it again appeared that the 
“same freight” referred to under rule 15, if shipped in a lot of 
20,000 pounds, would not have been entitled to the emigrant mov- 
ables rating and therefore the provisions of rule 15, section 1, did 
not authorize the application of the carload charge for emigrant 
movables as the maximum charge for this shipment. 

The same principle was applied in A-57043 relating to the ship- 
ment under bill of lading WQ-446371, but in this latter case the 
result was the application of the charge under the emigrant movables 
rating as the maximum charge for the shipment, it appearing that a 
suittimum weight of 20,000 pounds consisting of the articles com- 
posing shipment in the same proportion as in the weights shipped 
would include more than 5,000 pounds by weight of articles other 
than household goods or personal effects. In this connection the 
decision of August 7, 1934, stated that— 

In other words, a shipment weighing 20,000 pounds and similar to the ship- 
ment here concerned in every respect except for the increased weight, would be 
entitled to the emigrant movables rating. It thus appears the “same freight” 
referred to under rule 15, if shipped in a lot of 20,000 pounds, would be entitled 
to the emigrant movables rating. Accordingly, there appears no basis why 
the charge for the shipment covered by bill of lading WQ-446371 should be in 
excess of the charge for a shipment of identical character weighing consider- 
ably more than twice as much. 

It is apparent that if the shipments under bills of lading WQ- 
241500, WQ-341308, and WQ-202763 had each weighed 20,000 
pounds, with the articles in the same weight ratios as in the ship- 
ments as made, the emigrant movables rating would not have been 
applicable. It would seem then that rule 15, section 1, would not 
apply in connection with these shipments and there does not appear 
to have been any other tariff authority to apply the corresponding 
emigrant movables charge as the maximum charge on any one of 
these three shipments. As to the shipment under bill of lading 
WQ-446371 the situation was different. There the shipment—had 
it weighed 20,000 pounds with the articles in the same weight ratios 
in the shipment as made—would have included more than 5,000 
pounds by weight of articles other than household goods or personal 
effects and under the terms of rule 15, section 1, the maximum charge 
for a smaller shipment of the “same freight ” was to be measured 
by the carload charge for 20,000 pounds thereof. 

It will be noted, therefore, that in computing the amounts allowed 
for the four services enumerated herein, advantage was taken of 
such tariff authority as appeared available and the fact as indicated 
in your letter that in A-46365, “ there was actually allowed on the 
shipment in question $159.28 more than it would have cost to trans- 
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port twice the quantity of household goods and six times the number 
of horses with one attendant, between the same points, over the 
same route on the same date”, does not make it apparent that the 
allowance was in error or “ violative of the general principle stated 
* * * in decision dated August 7, 1934.” The sentence quoted 
by you as stating this so-called “ general principle” does not stand 
by itself in the decision dated August 7, 1934, but is to be read in 
connection with the facts in that case. As noted in the sentence im- 
mediately preceding your quotation, it was stated that “It thus ap- 
pears the ‘same freight’ referred to under rule 15, if shipped in 
a lot of 20,000 pounds, would be entitled to the emigrant movables 
rating”, whereas, as has been shown, the shipment considered in 
A-46365 would not have been so entitled even if shipped in a lot 
of 20,000 pounds. 

Furthermore, concerning the statement—‘* * * it appears 
there was actually allowed on the shipment in question $159.28 
more than it would have cost to transport twice the quantity of 
nousehold goods and six times the number of horses with one at- 
tendant, between the same points, over the same route on the same 
date,” it is to be noted that the larger shipment would have been 
entitled to the lower charge because there would have been com- 
pliance with the tariff requirements as to percentage ratios upon 
which such lower charge was conditioned. It has not been indicated, 
however, under what tariff authority the charge for such a ship- 
ment must be observed as the maximum charge for a shipment 
of less weight which did not comply with the percentage require- 
ments and which if the articles thereof were increased in weight, 
in the same ratio, to an aggregate weight of 20,000 pounds would 
not be entitled to the lower charge applicable on the shipment 
treated as illustrative. Similar questions concerning the operation 
of tariff provisions stipulating that one part of a mixed shipment 
shall bear to the whole a relationship of not more than a certain 
percentage of the whole by weight have been considered by the In- 
terstate Commerce Commission, and notwithstanding that smaller 
shipments which did not observe the prescribed weight ratios had 
been charged considerably more than considerably larger shipments 
which did observe the prescribed weight ratios, the higher charges 
for the smaller shipments have been held to be applicable. See in 
this connection West End Scrap Iron & Metal Company v. Duluth, 
South Shore & Atlantic Railway Company et al., 179 I. C. C. 304, 
where apparently the charge for more than 60,000 pounds would 
have been less than for 45,000 pounds; Monolith Portland Cement 
Company v. Chicago & North Western Railway Company et al., 
190 I. C. C. 427, where apparently the transportation of 43,320 
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pounds would have cost $243.68 less than for 26,020 pounds; Western 
Hide & Fur Company v. Chicago & North Western Railway et al., 
203 I. C. C. 213, where the charge for 50,000 pounds would have 
been less than for 36,000 pounds; Honey from Rocky Mountain 
States to Western Trunk Line Points, 204 I. C. C. 87, where a 
proposed rule prescribing weight ratios not theretofore required 
was approved in principle although the result would be charges 
considerably greater than those theretofore applicable. 

Concerning the reference to section 2 of the Interstate Commerce 
Act (U. S. C. A. Title 49, 41 Stat. 479) it will be noted that the 
said section provides in substance that if a carrier charges one per- 
son more or less than it charges another person—“ for doing * * * 
a like and contemporaneous service in the transportation * * * of 
a like kind of traffic * * * under substantially similar circum- 
stances and conditions, such * * * carrier shall be deemed guilty 
of unjust discrimination, which is prohibited and declared to be 
unlawful.” 

It does not appear, in view of the classification requirements nec- 
essary to be observed to secure the “Emigrant Movables” rating 
and considering the cases cited, supra, that a shipment consisting of 
household goods weighing 17,748 pounds and horses weighing 2,252 
pounds—that is to say, the equivalent of a shipment under bill of 
lading WQ-202763 with the weights actually shipped increased in 
the same proportion to an aggregate weight of 20,000 pounds— 
would be entitled to such rating and transportation at the charge 
therefor provided. Contemporaneously, however, a shipment such 
as is illustrated, namely, household goods weighing 14,600 pounds 
and horses weighing 5,400 pounds, the aggregate weight here like- 
wise being 20,000 pounds, would be soentitled. In other words, while 
two shipments on the same day weighing the same and composed 
of like elements—that is, household goods and horses—would be 
subject to different charges between the same points via the same 
route, the difference in charges resulting because one shipment meets 
the requirements necessary to secure the application of the “ Emi- 
grant Movables” rating, while the other shipment fails to do so. 
It would seem to be a settled rule of the Interstate Commerce Com- 
mission that carriers may prescribe that to secure a given rate on a 
mixed carload shipment, the elements of the mixture be in certain 
proportions, otherwise higher charges will be applicable. It would 
seem, further, that this rule must have been adopted in contempla- 
tion of section 2 of the Interstate Commerce Act and, therefore, 
that such prescriptions are not considered as being within the inhibi- 
tion of the said section. This being so, it would seem to follow that 
the transportation of the two shipments, only one of which meets 
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the requirements for the lower charge, is not treated as “ transpor- 
tation * * * of a like kind of traffic” within the meaning of 
the Act. Accordingly, there would appear to be no authority under 
the applicable tariffs to apply the charge on the shipment consisting 
of 14,600 pounds of household goods and 5,400 pounds of horses as 
the maximum charge on a shipment consisting of 7,094 pounds of 
household goods and 900 pounds of horses. To the contrary it would 
seem that under the provisions of rule 15 of the classification the 
measure of the maximum charge on the latter shipment must be the 
charge for a carload shipment containing the same constituents in 
the same weight ratio and it does not appear that charges in 
excess of such maximum were allowed in connection with the ship- 
ment under consideration in A-46365. 

Accordingly, there does not appear any inconsistency in the three 
decisions to which you refer, nor does there appear to be any authori- 
tative basis for otherwise computing the charges for the shipments 
concerned, which were made by the War Department, and obviously 
with constructive notice of the terms and conditions of the applicable 
tariffs which are controlling unless and until declared ineffective by 
the Interstate Commerce Commission or the courts in a proper 
proceeding. 

You are advised accordingly. 


(A-60543) 
PURCHASE OF SUPPLIES—DISCOUNT 


Payment should not be made for supplies delivered to the Government until 
such supplies have been inspected and accepted as conforming to the terms 
of the contract. Discount is properly for taking on the basis that the 
discount period begins to run from date the purchased articles are delivered 
to the Government, as distinguished from delivery to the carrier, unless it 
is specifically stated otherwise. 


Comptroller General McCarl to the Secretary of Agriculture, March 22, 1935: 


There has been received your letter of February 23, 1935, as 
follows: 


Under date of December 12, 1934, U. S. D. A. Bid No. 8079 was awarded to 
the Clay Equipment Corporation of Cedar Falls, Iowa, for furnishing twelve 
gates, at a total cost of $86.64 f. o. b. Cedar Falls, for shipment on Government 
bill of lading to the Delta Branch Station at Stoneville, Mississippi. In the 
space provided on the back of bids for indication of discount to be “ allowed 
for prompt payment”, 2% for ten calendar days is indicated. An order was 
placed for the gates to be supplied in accordance with the bid and the 
memorandum copy of the Government bill of lading that was sent with the 
order was returned to the Bureau, showing that the shipment was turned over 
to the transportation Company on January 24, 1935. 

There has also been received a voucher from the firm that gives the delivery 
date as January 24, 1935. The shipment, therefore, could not reach Stoneville 
in time for us to have obtained acknowledgment of receipt from our representa- 
tive at Stoneville and had payment made in ten days. 
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The voucher rendered, Standard Form No. 1034, provides for a certification 
by the Government approving officer before payment is made that the “ articles 
were received in good condition, after due inspection, acceptance, and delivery 
prior to payment as required by law.” 

It is understood that when a shipment is made on a Government bill of 
lading the transportation company is responsible to the Government for the 
shipment during transit. The transportation company, however, is not in a 
position to inspect or pass on the question as to whether the order has been 
properly filled, and, therefore, it would appear that a showing of the trans- 
portation company’s receipt on the memorandum copy of the Government bill 
of lading would not authorize the certification of the voucher for payment. 
The question, therefore, arises as to when vouchers rendered for articles sold 
to the Government under terms providing discounts for payment within a stated 
period, but which discount period is not sufficient time for the articles to be re- 
ceived at destinations, be duly inspected and certified for payment, should be 
certified for payment. Are such vouchers to be certified only on receipt and 
acceptance after inspection as indicated on Form 1034? If your answer is in 
the affirmative, and the code under which the vendor operates calls for payment 
within the discount period beginning with the date of the invoices, we would 
not be able to take advantage of the discount allowed for prompt payment. 
This would result in a loss to the Government. If the goods are to be certified 
for payment promptly after receipt of the voucher and memorandum copy of 
the Government bill of lading received by the transportation company, how 
should the certification be worded? 

Inspection and acceptance at Government destination are not only 
for the purpose of determining whether the carrier lost or damaged 
the supplies in transit when shipped on a Government bill of lading 
but for the purpose of determining whether the supplies are in ac- 
cordance with the terms of the contract when inspection is not made 
at the point of shipment. Generally and in the absence of specific 
stipulations otherwise, a discount period is to be considered as begin- 
ning to run from date the purchased articles are in fact delivered 
to the purchaser as distinguished from constructive delivery by de- 
livery to a carrier, otherwise a purchaser would be placed in the posi- 
tion of being required in order to obtain the discount to pay for the 
articles without knowing in fact whether the articles shipped are the 
articles purchased. Time must be allowed to receive the articles and 
examine them. When payment is made and the supplies are not 
in accordance with the terms of the contract it may not always be 
possible for the Government to either recover the payments by direct 
suit against the contractor or to sustain a counterclaim therefor. 
See Dewey Bros. Co. v. United States, 62 Ct. Cls. 301; Wabash Valley 
Packing Co. v. United States, 63 Ct. Cls. 344; and Seriven v. Hecht, 
287 Fed. 853. Consequently, payment should not be made for sup- 
plies delivered to the Government until such supplies have been in- 
spected and accepted as conforming to the terms of the contract and 
discount is thereupon properly for taking in the absence of specific 
stipulation as stated. 


You are advised accordingly. 
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(60878) 


CONTRACTS—INDEFINITE PROVISIONS AS TO TIME OF DELIVERY 
AND QUANTITY OF MATERIAL 


Appropriate administrative action should be taken to prevent the execution of 
contracts by Federal contracting officers which provide for purchase of 
material by the Government to be furnished at such times and in such 
quantities as may be required during the fiscal year to the extent of a 
stated approximate amount. 


Comptroller General McCarl to the Secretary of the Treasury, March 23, 1935: 

With reference to contract Tcg—22627, dated June 11, 1934, between 
the United States, represented by T. A. Shanley, United States 
Coast Guard, Treasury Department, and Levering Brothers, Incor- 
porated, this office is in receipt of a letter dated March 12, 1935, 
from the contractor, as follows: 


On July ist, 1934, under Schedule No. 1308, we tendered the lowest respon- 
sible bid for the furnishing of approximately 60,000 pounds of gray iron cast- 
ings to be delivered over a period extending from the above date until June 
30th, 1935, to the U. S. Coast Guard Station, Curtis Bay, Md. 

We regret very much to report that up to date of writing we have not made 
up a single pound of castings to apply to this contract. On question to the 
Supply Officer at the Station, we were informed that while Congress had 
approved a list of projects that were proposed to be handled, they had not 
appropriated the necessary funds, with the result that all plans have been 
held in abeyance until the funds are in hand. 

Naturally, this has been a great disappointment to us not only that the 
anticipated tonnage did not materialize which would have given a more steady 
time of employment to our men, but also that the bid was in competition with 
four or five other firms. 

As nine months of the contract have elapsed without a single transaction, 
will you not grant us a corresponding extension of time? Under the circum- 
stances, we do not feel that our request is unreasonable or out of order and 
sincerely trust that you will concur in this thought. 


The contract for the castings provided that they were “to be fur- 
nished at such times and in such quantities as may be required 
during the period 1 July, 1934, to 30 June, 1935, to the extent of 
approximately 60,000 pounds.” Aside from the question why a 
contract should have been entered into on a fiscal-year basis for the 
delivery of gray iron castings instead of from time to time for 
specific quantities to meet existing public needs, there would appear 
to be a question as to the legality of this contract. If it be inter- 
preted as nothing more than a “ wish, want, and will” contract, it 
may be void for want of mutuality. See Willard, Sutherland Com- 
pany v. United States, 262 U. S, 489; Updike, trustee, v. United 
States, 69 Ct. Cls. 394. If the contract be interpreted as requiring 
delivery of approximately 60,000 pounds during the fiscal year 1935, 
the United States might be liable for any failure to issue orders and 
accept delivery of said quantity under the principles applied in Johns- 
town Coal & Coke Co. v. United States, 66 Ct. Cls. 616, with which 
compare Bickett Coal & Coke Co. v. United States, 67 Ct. Cls. 53. 

There appears no necessity for the United States contracting upon 
such a basis as to result in doubts and uncertainties with possible 
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litigation, and it is requested that appropriate administrative action 
be taken to prevent the execution of further similar contracts by 
officers and employees of the Treasury Department. 


(A-59888) 
CONTRACTS—CODE OF FAIR COMPETITION 


Executive Order No. 6646, dated March 14, 1934, confers no authority for the 
cancellation of a contract unless in performance thereof the contractor 
violates the applicable approved code of fair competition, and the fact 
that the contractor may have violated such code in submission of the bid 
is not equivalent to violation of the approved code by the contractor in 
the performance of the contract. 


Comptroller General McCarl to the Secretary of Agriculture, March 27, 1935: 


There has been considered your letter of January 21, 1935, as 
follows: 


















Since July 1, 1934, this Department has had a contract (A1S 10029) with the 
Western Newspaper Union, 310 East 45th Street, New York City, for providing 
nationwide newspaper matrice and press-proof service for the Agricultural 
Adjustment Administration, cooperating state agricultural colleges, or other 
authorized cooperating agencies. 

Under date of November 22, 1934, the Government Contracts Branch of the 
National Recovery Administration recommended to this Department that the 
contract, which does not expire by time limitation until June 30, 1935, be 
cancelled forthwith because the contractor in bidding had violated Article VI, 
Section 1, of the Code for the Electrotyping and Stereotyping Industry by 
quoting a price per square inch (as requested by the Department) instead 
of a price per each as required by the standard scale. (See attached marked 
copy of approved Code 179, Article 6, page 423.) 

Accordingly, the Department has drafted a new specification, copy herewith, 
on which to solicit new bids for this service for the remainder of the fiscal 
year. This draft has the informal approval of the National Recovery Ad- 
ministration. It will be noted that in this draft the expenses of the desired 
service are now broken down into the several elements of cost involved— 
this in accord with trade customs of the industry and in consonance with 
the desire of the National Recovery Administration. 

Your opinion is requested as to whether or not the proposed specification 
meets with the requirements of your office as reflected in your various de- 
cisions involving codes of fair competition, and whether, after new bids are 
received, the existing contract with the Western Newspaper Union may 
properly be cancelled and a new contract awarded on the basis of the new bids. 

A copy of our present contract is on file in your office under the reference 
number already cited. Herewith are the National Recovery Administration 
letter of November 22, 1934, with its attached findings, copies of the codes of 
fair competition for the electrotyping and stereotyping industry and the photo- 
engraving industry, as well as the necessary supplements and standard scales 
of the industries involved. 

Due to the fact that it will be necessary, within the next thirty days, to 
purchase additional matrice service in furtherance of the informational pro- 
grams of the various commodity production control campaigns which are being 
carried on by the Agricultural Adjustment Administration, an early decision 
will be appreciated. 






























Apparently, the recommendation of November 22, 1934, by the 
National Recovery Administration that the contract of July 1, 1934, 
with the Western Newspaper Union be cancelled has been made under 
what is supposed to be authority conferred by Executive Order No. 


6646 dated March 14, 1934, and if so the pertinent provisions thereof 
are as follows: 
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1. (a) All invitations to bidders hereafter promulgated by or in behalf of 
any executive department or independent establishment or other agency or 
instrumentality of the United States, including Government-owned and Govern- 
ment-controlled corporations (all of the foregoing being hereinafter described 
as agencies of the United States), shall contain a provision to the effect that no 
bid will be considered unless it includes or is accompanied by a certificate duly 
executed by the bidder, stating that the bidder is complying with and will con- 
tinue to comply with each approved code of fair competition to which he is 
subject, and if engaged in any trade or industry for which there is no approved 
code of fair competition, then stating that as to such trade or industry he has 
become a party to and is complying with and will continue to comply with an 
agreement with the President under section 4 (a) of the National Industrial 
Recovery Act. 

(b) No bid which does not comply with the foregoing requirements shall be 
considered or accepted. 

+ . 2 cd * ~ . 


(d) No agency of the United States and no Government contractor or supplier 
shall hereafter accept or purchase for the performance of any contract or 
purchase order or enter into any subcontracts for any articles, materials, or 
supplies, in whole or in part produced or furnished by any person who shall 
not have certified that he is complying with and will continue to comply with 
each code of fair competition which relates to such articles, materials, or 
supplies, or in case there is no approved code for the whole or any portion 
thereof, then, to that extent, with an agreement with the President as aforesaid. 

(e) The foregoing provisions of this order shall likewise apply to all contracts 
and purchase orders authorized by any State, municipal corporation, local 
subdivision, person, or corporation in connection with projects carried out or 
to be carried out, whoily or in part, with funds loaned or granted by any 
agency of the United States, and all contracts and agreements for the making 
of any such loan or grant shall contain. a provision requiring the State, 
municipal corporation, local subdivision, person, or corporation receiving such 
loan or grant, to comply with the provisions of this order; provided that this 
paragraph shall not be construed as requiring the restriction of the use of 
materials to those produced within the United States nor to require price 
differentials in fayor of such materials. 

2. Any person falsely certifying as to compliance as aforesaid who submits 
any such proposal, bid, contract, or subcontract, or accepts any purchase 
order, may be punished as provided in section 10 (a) of the National Indus- 
trial Recovery Act, by a fine of not to exceed Five Hundred Dollars ($500) or 
imprisonment not to exceed 6 months, or both, and in event of any such 
false certification by any such person, any contract, subcontract, or purchase 
order to which he is party secured by or in furtherance of any such proposal 
or bid may be canceled by the other party thereto, and the unfinished portion 
thereof completed at the expense of the person guilty of such false certification 
and his sureties, if any. 

8. Whenever a dispute shall arise between any agency of the United States 
and any bidder, contractor, supplier, or other person as to compliance with 
any code of fair competition or with an agreement with the President as 
aforesaid in connection with any proposal, bid, contract, subcontract, or 
purchase order mentioned herein, the Administrator for Industrial Recovery, 
or such agency as he shall designate, shall decide such dispute and, for the 
purposes of action under this Executive order, such decision shall be final 
and conclusive; but the determination of such agency of the United States 
shall be effective for all purposes pending such decision. 


This company submitted its bid on the basis requested by the 
Government and apparently accompanied the bid with a certificate 
that it was complying with the applicable approved code of fair 
competition as provided in section 1 (a) of the above-quoted Execu- 
tive order. The bid was thereupon accepted and contract entered 
into in accordance therewith and said contract contained a provision 
that in the performance thereof the contractor would comply with 
the applicable approved code of fair competition. The report of 
the National Recovery Administration is to the effect that in the 
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submission of the bid on the basis requested by the Government 
the contractor did not comply with the applicable approved code 
of fair competition in that the price quoted by the contractor was 
on a square-inch basis as required by the specifications instead of 
a matrix base as required by the terms of the applicable approved 
code. While it has not been made to appear why in so doing the 
Government and the contractors committed any fatal error in re- 
questing and submitting prices on a part instead of the whole, the 
matrix consisting of a certain number of square inches, however that 
may be, and while such matters may have been for consideration in 
connection with acceptance of the bid, it does not appear that they 
provide authority for cancellation of the contract—authority for 
cancellation being restricted to matters occurring in connection with 
performance. It is to be observed the Executive order confers no 
authority for the cancellation of a contract unless in the perform- 
ance thereof the contractor violates the applicable approved code 
of fair competition, and the fact that the contractor may have 
violated such code in the submission of the bid is not equivalent to 
a violation of the approved code by the contractor in the perform- 
ance of the contract. 

Accordingly, you are advised there exists no legal authority in 
either the contract or in the Executive order of March 14, 1934, for 
the cancellation of this contract. 


(A-60831) 
PAY—ACTING APPOINTMENT—SUPPLY OFFICER—NAVY 


A person appointed to perform the duties of a “paymaster or assistant pay- 
master” under authority of sections 1381 and 1564, Revised Statutes, is 
entitled to period pay determined by the rank of the officer whose duties he 
is appointed to perform as provided in paragraph 12 of section 1 of the 
act of June 10, 1922, 42 Stat. G27; a pay clerk so appointed to perform the 
duties of a lieutenant commander of the supply corps is entitled to pay of 
the fourth pay period without increase for longevity. 


Comptroller General McCarl to the Secretary of the Navy, March 27, 1935: 

There has been received your letter of March 13, 1935, requesting 
decision as to the rate of pay to which Pay Clerk C. L. Stokes, 
United States Navy, is entitled while serving under an acting 
appointment as supply officer of the U. S. S. Sacramento. 

It is stated in the correspondence that Pay Clerk Stokes was given 
the acting appointment as supply officer instead of Lieutenant Com- 
mander R. G. Robeson (Supply Corps), United States Navy, who 
was transferred to the hospital by reason of an injury; and that by 
reason of over 23 years’ service, Lieutenant Commander Robeson is 
entitled to pay of the fifth period under section 1 of the act of June 
10, 1922. 
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The appointment of persons to so perform the duty of supply 
officers is authorized by sections 1381 and 1564, Revised Statutes, as 
follows: 


Seo. 1381. When the office of paymaster or assistant paymaster becomes 
vacant, by death or otherwise, in ships at sea, or on foreign stations, or on the 
Pacific coast of the United States, the senior officer present may make an 
acting appointment of any fit person, who shall perform the duties thereof 
until another paymaster or assistant paymaster shall report for duty, and shall 
be entitled to receive the pay of such grade while so acting. 

Sec. 1564. Any person performing the duties of paymaster, acting assistant 
paymaster, or assistant paymaster, in a ship at sea, or on a foreign station, 
or on the Pacific coast of the United States, by appointment of the senior officer 
present, in case of vacancy of such office, in accordance with the provisions 
of section thirteen hundred and eighty-one, and not otherwise, shall be entitled 
to receive the pay of such grade while so acting. 


A person serving as acting disbursing officer under such appoint- 
ment is entitled to the pay of the grade of the supply officer in whose 
stead he is acting but without increase for longevity. The law gives 
him no right to allowances for such services and the person so serv- 
ing is entitled only to the allowances attached to his permanent office 
which is not changed by reason of the acting appointment. Webster 
v. United States, 28 Ct. Cls. 25. Decision A-5315, December 3, 
1924; A-44033, September 13, 1932; 22 Comp. Dec. 171; 24 zd. 313. 
Under the law the person so acting is entitled to pay assimilated 
to that of the grade of the commissioned officer in whose stead he 
is acting. The pay periods of persons whose pay is assimilated to 
that of commissioned officers is provided in paragraph 12 of section 
1 of the act of June 10, 1922, 42 Stat. 627, as follows: 

The provisions of this Act shall apply equally to those persons serving, not 
as commissioned officers in the Army, or in the other services mentioned in the 
title of this Act, but whose pay under existing law is an amount equivalent 
to that of a commissioned officer of one of the above grades, those receiving 
the pay of colonel, lieutenant colonel, major, captain, first lieutenant, and sec- 


ond lieutenant being classified as in the sixth, fifth, fourth, third, second, and 
first periods respectively. ie aw 


The specific pay period thus prescribed for a major in the Army, 
lieutenant commander in the Navy, is the fourth period. Accord- 
ingly, Pay Clerk C. L. Stokes, while acting under the appointment 
in question as supply officer on the U. S. S. Sacramento instead of 
Lieutenant Commander Robeson is entitled to pay of the fourth pay 
period unaffected by longevity—that is, pay at $3,000 per annum or 
$250 per month. 


(A-60476) 
RETIREMENT—REINSTATEMENT IN EXCEPTED POSITIONS 


An employee subject to the Civil Service Retirement Act when dropped from the 
service on account of temporary shortage of funds, who is reinstated five 
days later, does not lose his retirement status because of the fact that the 
class of position to which he was reinstated had previously been exempted 
from retirement by Executive Order. 
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Comptroller General McCarl to the President, United States Civil Service 
Commission, March 29, 1935: 


There has been received your letter of February 20, 1935, as 
follows: 


The Commission has before it a question involving the status under the Civil 
Service Retirement Act of May 29, 1930, of Mr. Claude W. Beck, unskilled 
laborer on duty at the Fitzsimons General Hospital, Denver, Colorado. 

Section 3 (d) of the Act includes within the purview of the retirement law 
“ unclassified employees of the United States in all cities and in all establish- 
ments or offices in which appointments are made under labor regulations ap- 
proved by the President.” 

Labor regulations were extended to the Fitzsimons General Hospital on 
March 3, 1922, at which time Mr. Beck was serving in the unclassified position 
of laborer, and in accordance with the terms of the Executive Order of June 7, 
1922, he became subject to the provisions of the retirement Act on September 1, 
1922. He was removed due to reduction of force on May 2, 1933, and reem- 
ployed May 8, 1933, on which date labor regulations were not in force, these 
regulations having been suspended at the Hospital on January 14, 1924. 

Your decision of October 5, 1933, A-51282, states that a right granted by 
statute may be taken away only by or pursuant to statute. Therefore, un- 
classified laborers who acquire a retirement status by extension of labor regula- 
tions retain such status after the regulations are suspended so long as they 
remain continuously in the service. 

In your decision of August 16, 1926 (6 Comp. Gen. 118), it was held: 

“ Whether a break in the continuity of employment under an unclassified posi- 
tion to which an officer or employee occupying a classified position had been 
transferred would in any event cause a loss of retirement status is for consid- 
eration upon the particular facts of each case, such as the cause of the break, 
whether due to some reason personal to the officer or employee or to some 
reason over which the officer or employee had no control, the duration thereof, 
and whether the office or position was occupied by another during the interval.” 

Letter from the Quartermaster, Fitzsimons General Hospital, addressed to 
the Quartermaster General, War Department, sets forth the facts in this case 
as follows: 

“Action above stated in the case of Claude W. Beck was reported on Form 
4a, sheets Nos. 343 and 345 and was taken on account of the sudden sharp reduc- 
tion in funds, pending the then contemplated abandonment of this Hospital. 
Had it then been known that Mr. Beck had a retirement status, he would have 
been placed on leave without pay in order to protect such status in the event 
it became possible to reemploy him. He was actually reemployed within a week 
at a lower salary ($105.00 P. M.), and November 1, 1933, was returned to his 
former position and salary. This latter action was reported on sheet #346, 
Form 4a. . 

“According to the decision of the Civil Service Commission, this man’s right 
to retirement apparently would remain, had he not been completely separated 
for five days in May 1933. As Mr. Beck is desirous of obtaining retirement 
status and is willing to deposit necessary funds, kindly advise whether it will 
be satisfactory to your office to submit corrected sheets Nos. 343 and 345, showing 
this employee placed on leave without pay effective May 2, 1933, and recalled 
to duty May 8, 1933; sheet showing recall to duty to show also demotion in 
salary to $105.00 per month. This is the action which would have been taken 
had it been known in May 1933 that Mr. Beck was subject to the provisions of 
the Retirement Act.” 

In view of the absolute separation from the service for the period May 3 to 
7, 1933, inclusive, it is requested that you advise whether Mr. Beck should be 
considered subject to the provisions of the Retirement Act at this time. 


While it is understood there is no question of retirement of Claude 
W. Beck from the service at the present time, the matter is properly 
submitted by the Civil Service Commission to determine whether 
the employee should be required to pay into the retirement fund an 
amount necessary to cover retirement deductions for the retroactive 
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period from date of reinstatement, May 8, 1933, to the present time, 
including any prior retirement deductions that may have been re- 
funded to him, and also to determine whether the War Department 
should be required to make retirement deductions from current 
payments of compensation. 

Inasmuch as the employee was dropped only because of a temporary 
shortage of funds and was reinstated 5 days later, and as the provi- 
sions of the retirement act indicate an intention to preserve a retire- 
ment status once attained, it is the view of this office that this employee 
should be regarded as having a retirement status upon payment into 
the retirement fund of the necessary amount to cover the back retire- 
ment deductions, and that the War Department should be advised to 
make retirement deductions from current payments of compensation. 


(A-60541) 
CONTRACTS—DEFAULT—EXCESS COST 


Where a contract is cancelled for failure of the contractor to comply with a 
National Recovery Code, and is relet, after competition, to the same con- 
tractor at a higher gross price but with a stipulation that there will be 
deducted from the bid price the difference between that and the original 
contract price, the amount so deducted is to be charged against the appro- 
priation and deposited and covered into the Treasury to the credit of mis- 
cellaneous receipts. 


Comptroller General McCarl to the Secretary of War, April 2, 1935: 


There has been considered your letter of February 25, 1935, as 
follows: 


Contract no. W 6519 qm 201 dated July 28, 1934, with John E. Mullaney and 
F. Carroll Taylor, trustees of J. A. Mahlstedt Lumber & Coal Company, cover- 
ing the furnishing of concrete masonry units at West Point, contained the 
following provision under article 21: 

“ARTICLE 21. Deductions from invoices.—Whereas the Government had the 
right under a former contract with the contractor named in this instrument 
to purchase the supplies herein described at prices lower than those set forth 
herein, and 

“Whereas the said former contract was cancelled because of the determina- 
tion by the Administrator for National Industrial Recovery that the contractor 
was in violation of the applicable code of fair competition, and 

“Whereas the Comptroller General of the United States has ruled that in 
such cases the contractor under the cancelled contract shall defray the addi- 
tional cost, if any, of repurchasing the supplies contemplated and undelivered 
under the cancelled contract: 

“ Therefore, the contractor shall deduct from each and every invoice rendered 
for supplies furnished under this instrument, amounts determined by apply- 
ing the following unit prices to the quantities set forth on the invoices: 

$8.50 per thousand for 7% <X7% X15% regular wall blocks. 

$18.50 per thousand for 7% X7% X15% header back-up blocks. 

$0.00 per thousand for 3% X7% X15% regular partition blocks. 

$40.00 per thousand for 7% X734 X15% splayed jamb blocks (wholes). 
$15.00 per thousand for 7% X7% X7% splayed jamb blocks (halves).” 

At the time invoices were presented to the finance office at West Point cover- 
ing performance had under the contract of July 28, 1934, the difference between 
the price for the contract article named in the canceled contract and such price 
named in the contract dated July 28, 1984, was treated by the finance officer 
as a collection; and the amounts so collected are now held by the finance officer 
at West Point in his special deposit account under symbol no, 95445, appropria- 
tion NIR, War, QMC 1933-35. 
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In view of the express stipulation in the contract of July 28, 1934, quoted 
above as to the manner in which the invoices submitted thereunder were to be 
prepared by the contractor, your decision is requested as to whether or not the 
amounts now held by the finance officer in his special deposit account covering 
voucher collections may be deposited to the credit of the applicable appropria- 
tion chargeable with the cost of the work in question for obligation or should 
such amounts be covered into miscellaneous receipts. 

Payment for the first delivery under the contract of July 28, 1934, was made 
on voucher no. 41, October 1934. accounts of Major M. T. Legg, Finance Depart- 
ment. The October accounts of Major Legg were transmitted to the General 
Accounting Office under date of January 7, 1935. 

It is a well-established rule that where a contractor defaults, mak- 
ing it necessary to procure supplies or services elsewhere at a higher 
cost, the excess cost is chargeable against the original contractor and 
is for depositing and covering into the Treasury of the United States 
as a miscellaneous receipt. Under such circumstances, the entire 
cost of the new contract is to be charged against the appropriation. 
(See 8 Comp. Gen. 284.) The fact that in the present case the new 
contract is with the same contractor as the original one makes no 
material difference. Accordingly, the amount now held in the special 
deposit account, being the difference between the gross consideration 
named in the second contract and the consideration fixed in the origi- 
nal contract, should be deposited and covered into the Treasury as a 
miscellaneous receipt. 































(A-60563) 
FOREIGN SERVICE—AUTOMATIC PROMOTION 


While the yearly increment in the compensation of Foreign Service officers 
in classes 1, 2, 3, and 4 is fixed at $200 by the act of February 23, 1931, 
(46 Stat. 1207), in order to permit the officers to reach the maximum salary 
rate prescribed by the statute, for such classes, the last yearly increment 
may be less than $200. 


Comptroller General McCarl to the Secretary of State. April 2. 193°: 


There has been received your letter of February 27, 1935, as 
follows: 


Section 10 of the act approved February 23, 1931, is as follows: 

“Sec. 10. That the officers in the Foreign Service shall hereafter be graded 
and classified as follows with the salaries of each class herein affixed thereto, 
except as increases in salaries are authorized in section 33 of this act, but not 
exceeding in number for each class a proportion of the total number of officers 
in the Service represented in the following percentage limitations: 

“Ambassadors and ministers as now or hereafter provided: Foreign Service 
officers as follows: Class 1, 6 per centum, $9,000 to $10,000; class 2, 7 per 
centum, $8,000 to $8,900; class 8, 8 per centum, $7,000 to $7,900; class 4, 9 per 
centum, $6,000 to $6,900; class 5, 10 per centum, $5,000 to $5,900; class 6, 14 per 
centum, $4,500 to $4,900; class 7, $4,000 to $4,400; class 8, $3,500 to $3,900; 
unclassified, $2,500 to $3,400: Provided, That as many Foreign Service officers 
above class 6 as may be required for the purpose of inspection may be detailed 
by the Secretary of State for that purpose.” 

A portion of section 33 of the act reads as follows: 

“Sec, 38. That notwithstanding the provisions of section 10 of this act all 
Foreign Service officers having a rating of satisfactory or better who shall have 
been in classes 5, 6, 7, or 8 for a continuous period of nine months or more, 
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shall, on the first day of each fiscal year receive an increase of salary of $100, 
except that no officer shall receive a salary above the maximum of his class 
and all such officers in classes 1, * 3, or 4 shall in the same circumstances 
receive an increase of $200: * ‘ 

It will be noted that officers in sania 1, 2, 3, and 4 shall receive annual 
increases of salary of $200 and those in classes 5, 6, 7, and 8 of $100, “ except 
no officer shall receive a salary above the maximum of his class.” 

Will you kindly indicate whether a portion of the automatic increase may be 
given when the full amount would exceed the maximum salary of the class. 
For example, the salary rate of class 2 is $8,000 to $8,900, and the automatic 
increase is $200 a year. An officer receiving $8,800 a year could not have his 
salary increased by the full $200, but it does not appear to be clear whether a 
portion, say $100 of the amount might be granted which would not make the 
salary exceed the maximum of the class. 


While the yearly increment in compensation in classes 1, 2, 3, and 
4 is fixed at $200, the statute, also, specifically fixes a maximum salary 
rate of $8,900 per annum in class 2, $7,900 per annum in class 3, and 
$6,900 per annum in class 4, which could not be paid if the last 
increment received in the class was required to be the entire amount 
of $200. There appears nothing in the statute to indicate an intent 
that officers in classes 2, 3, and 4 could never reach the maximum of 
their respective classes by length of satisfactory continuous service 
when officers in each of the five other classes could so attain the 
maximum of their respective classes. 

The question presented is answered in the affirmative. 


(A-53796) 
NOTARIES PUBLIC—DEPOSITIONS—STENOGRAPHIC SERVICES 


In those States and districts with respect to which satisfactory evidence has 
been submitted that the fees for notaries public fixed by State statutes 
are not considered locally as covering the reductions of the depositions to 
writing, and that it is customary to allow in addition thereto, the cost 
of stenographic services, payment for the necessary stenographic service 
in accordance with the locally prevailing rate may be allowed in addition 
to the statutory notary public fees. 14 Comp. Gen. 231, and A-53796, 
November 27, 1934, modified. 


Comptroller General McCar] to the Attorney General, April 4, 1935: 
There was received your letter of March 11, 1935, as follows: 


Following a suggestion advanced by a representative of your office at a 
conference with representatives of the Department, there are submitted copies 
of letters from United States attorneys concerning the practices prevailing in 
their districts and States in the taking of depositions, particular emphasis 
being placed upon the fees paid. It is requested that these letters be considered 
in connection with the decisions of September 18, and November 27, 1934, on 
this subject. 

A brief summary of the substance of the letters follows: 

1. Arkansas.—Practice is to disregard the statute and to contract for services 
with a stenographer who usually is a notary. If two persons are employed, 
the notary receives the $2.00 and the stenographer is allowed a reasonable fee. 

2. Colorado.—The strict interpretation requiring notaries to write out the 
testimony for the statutory fee of 15¢ per folio will make it virtually im- 
possible to take depositions in the State. 

8. District of Columbia,—It has been the common practice to consider the 
folio fee of 10¢ in sec. 571, D. C, Code as a separate fee for the notary and not 
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to include stenographic service. Unable to secure competent persons to take 
depositions since announcement of decisions of the Comptroller General. 

4. Georgia.—Statutes provide no fees for notaries for taking depositions; 
prevailing practice is to pay notary the $2.00 and other fees of sec. 5916 of the 
Ga. Code, plus stenographic fees which generally seem to be 25¢ per folio. 
(District Attorney Davis of Macon stated during a visit to the Department 
that he had tried unsuccessfully to secure a notary to take a deposition for use 
in Delaware, the cost of which would have been approximately $10.00 or 
$15.00—plus witness fees—as compared with the expenses incident to the 
trip from Georgia to Delaware, and return, involving, possibly, expert fees 
for the period of travel.) 

5. IUlinois.—While in southern and eastern Illinois it seems to be agreed that 
the statutory rate of 15¢ per folio is the notary’s compensation whether or not 
he writes out the testimony, in the northern district (Chicago) the practice 
seems to be to employ a reporter, who is a notary, at the local reporting rates. 
The district attorneys are in agreement that they will be unable to secure quali- 
fied persons to take depositions for 10¢ and 15¢ per folio (depending upon the 
county). The situation in Illinois is representative of the difficulty the Depart- 
ment is experiencing in States having similar statutory provisions. 

6. Jowa.—The practice is to allow the notary the statutory fees, with addi- 
tional compensation, as agreed upon, for the stenographer, if another individual 
is employed. 

7. Minnesota.—While depositions can be taken in the larger cities for the 
fees approved, at outlying points it will be necessary, upon occasion, to exceed 
them. (It should be remembered that the great majority of depositions are 
given by medical experts and that the usual practice of requiring the witness’ 
attendance at a given point would be very uneconomical! if more than one day 
is involved in travel and testifying.) 

8. Missouri.—The district attorney of eastern Missouri says the practice does 
not follow the law and that it is extremely doubtful if he can secure necessary 
services for the statutory fees in view of the well-settled practice in the State 
courts of allowing other fees. On the other hand, the district attorney for the 
western district says he will be able to secure necessary services for the fees 
allowed in your decisions. 

9. Nebraska.—While in some cases the compensation allowed may be accep- 
table, it will be impossible to secure notarial and stenographic assistance unless 
adequate compensation is paid, This is especially true in the case of short 
depositions, or where taken at a distance. 

10. North Carolina.—The statute has not been construed to apply to taking 
depositions; in fact, there is some ground for the conclusion that it does not 
apply. By practice, fees are subject to agreement. 

11. North Dakota.—The bar generally has never construed the statute to 
mean that the notary is required to reduce the deposition to writing before he 
is entitled to the 15¢ folio fee; the notaries will not act as such for the fee for 
administering oath and for certificate and seal, if their attendance is required. 

12. Ohio.—The practice is to pay for service in both capacities, notarial and 
stenographic, even though performed by one person, on a per diem basis for 
attendance and on a folio basis for transcript. The statutory charges are 
not followed in private practice. (The majority of depositions taken in 
Ohio are taken in the southern district.) 

13. Oklahoma.—Depositions are taken in the northern and eastern dis- 
tricts for the statutory fees, but in the western district it is customary to 
pay a per diem of $5.00 in addition. 

14. Oregon.—Prevailing practice is to pay the reporters statutory charges; 
in larger cities and where notaries have stenographers in their offices diffi- 
culty is not anticipated. However, in smaller towns, notaries who are not 
stenographers will probably refuse to take small depositions. 

15. South Carolina.—The Government should pay the fees as provided for 
in section 4957 to the notary and additional compensation for taking and 
transcribing the testimony. 

16. Texas.—The statutory fees are almost, if not entirely, ignored. It is 
customary to allow flat fees, or other agreed compensation, or expenses. 
The rulings of the Comptroller General practically prohibit the taking of 
depositions. 

Regardless of the construction placed upon the language of a State statute 
fixing fees of notaries and other officers performing like services, it should 


a ee ee ee ee 





DECISIONS OF THE COMPTROLLER GENERAL 733 


be borne in mind that the Government must pay the usual and customary 
fees prevailing, and follow the practice in a given locality or else dispense 
with their services. The actual results of a denial of the usual charges, 
or of extended controversy concerning fees, are described by several of the 
district attorneys in the letters submitted herewith. Additional instances 
doubtless could be cited if required. It seems unnecessary, however, to 
elaborate on this point, as the decision of May 12, 1932, 11 Comp. Gen. 428, 
and the memorandum decision of February 26, 1935, A-53796 (concerning 
fees in Tennessee) appear to recognize that the Government’s position in 
matters of this kind is the same as that of a private litigant. 

During the conference referred to in the first paragraph of this letter, 
some discussion was had concerning the matter of taking depositions before 
United States commissioners. There appears to be no legal bar to having 
depositions taken before these officials, but they are reluctant to serve for 
the reason that they are not permitted to employ stenographic help and feel 
that the fee which is allowed is insufficient to compensate for the services 
rendered (presiding at the taking of the deposition, swearing the witnesses, 
certifying and forwarding papers, and also, in some cases, making the pre- 
liminary arrangements). If your office would consent to their charging the 
10¢ per folio fee allowed in the commissioners’ fee bill (29 Stat. 184) as 
a measure of value of their time, in addition to the fees for swearing wit- 
nesses and issuing subpoenas, and also to the employment of a stenographer 
at the usual local rates, either by the commissioner himself when authorized 
ip advance by the United States Attorney, or his representative, or when 
employed by the Government direct, the services of commissioners could 
be utilized to advantage in many cases. Your decision on this point is 
requested. 

There has been considered, also, your letter of March 23, 1935, 
with enclosures, relative to the same matter. 

It appears from your submission that in the larger cities in 
Minnesota, in the western district of Missouri, in the northern 
and eastern districts of Oklahoma and in Oregon, with the pos- 
sible exception of smaller towns, depositions may be taken in ac- 
cordance with the decision of this Office, 14 Comp. Gen. 231, as 
affirmed November 27, 1934, and as to these districts, therefore, 
that decision is for application. 

With respect to the other States and districts named in your 
submission, the evidence submitted is considered sufficient to indi- 
cate that the statutory fees for notaries public when taking deposi- 
tions are not considered as covering the reduction of the deposition 
to writing, and that it is customary in such places to pay for steno- 
graphic service in addition to the notary public fees. Accordingly, 
in those States and districts stenographic fees in accordance with 
the locally prevailing rates will be allowed in addition to the 
statutory fees for the notary public services irrespective of whether 
the stenographic services are rendered by the notary public or by 
another party. See A-53796, February 26, 1935, 14 Comp. Gen. 642, 
with respect to depositions in Tennessee. The decisions of Sep- 
tember 18, 1934, 14 Comp. Gen 231, and November 27, 1934, A-53796, 
are modified in accordance herewith. 

With respect to taking depositions before United States Com- 
missioners, the act of May 28, 1896, 29 Stat. 184, prescribes the 


fees allowable for each service rendered by a United States com- 
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missioner, including 10 cents for each oath administered, and 10 
cents per folio for taking and certifying depositions to be filed in 
civil cases, and further provides “that each United States commis- 
sioner shall be entitled to the named fees and none other.” In view 
of this positive prohibition it will not be possible to allow the 
United States commissioner reimbursement for stenographic serv- 
ice in addition to the statutory fee. 
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(A-60700) 


RETIREMENT—REOPENING OF SETTLED CLAIMS FOR ANNUITY 


Pursuant to the well-established principle that the final determination of a 
claim against the United States by an executive officer having jurisdiction 
thereof cannot be reopened, set aside and a different result ordered by any 
successor of such officer except for fraud, manifest error on the face of 
the proceedings, such as an error in calculation, or upon presentation of 
newly discovered material evidence sufficient in a court of law to justify a 
new trial, the United States Civil Service Commission has no authority 
to reopen or reconsider a claim for retirement annuity finally settled by 
the Secretary of the Interior. 


Comptroller General McCarl to the President, United States Civil Service 
Commission, April 4, 1935: 

There has been received your letter of March 6, 1935, requesting 
decision as to whether George J. Kleffner is entitled to retirement 
annuity on account of involuntary separation effective October 28, 
1921, from the position of Federal prohibition inspector in the 
Treasury Department, a position which at that time was outside the 
classified civil service. 

You state that this claim for annuity was rejected by the Commis- 
sioner of Pensions January 20, 1923, and was twice considered on 
appeal and denied by the Secretary of the Interior under dates of 
March 8, 1923, and September 11, 1926, and that after administration 
of the Retirement Act had been transferred to the Veterans’ Ad- 
ministration, application for reconsideration of the claim was denied 
by the Administrator of Veterans’ Affairs “on the ground that a 
review of the claim disclosed no new and material evidence and that 
no legal grounds for a reversal had been advanced which were not 
considered when the Secretary of the Interior’s decision of Septem- 
ber 11, 1926, was rendered.” It is understood that no mistake of fact 
is alleged to have been made by the Interior Department in its con- 
sideration of this claim and that no newly discovered material evi- 
dence has since been disclosed. 

It has long been a well-established principle that, in the absence 
of a statute specifically so providing, the final determination of a 
claim against the United States by an executive officer having juris- 
diction thereof cannot be reopened, set aside and a different result 
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ordered by any successor of such officer, except for fraud, manifest 
error on the face of the proceedings, such as an error in calculation, 
or upon presentation of newly discovered material evidence sufficient 
in a court of law to justify a new trial. United States v. Bank of the 
Metropolis, 15 Pet. 401; Noble v. Union River Logging Railroad Co., 
147 U. S. 165; 11 Comp. Dec. 459; id. 676; 14 id. 795; 19 id. 110; 27 
id. 415, 418; 2 Comp. Gen. 94. Instances where express statutory au- 
thority has been provided for revision of a predecessor’s decisions are 
found in the War Risk Insurance and World War Veterans’ Acts. 
3 Comp. Gen. 41. There is no specific provision either in the Civil 
Retirement Act, as amended, in the provisions of the Economy Act, 
as amended, regarding reorganization of the executive departments, 
or elsewhere, which abrogates the general principle above stated. 

Accordingly, on the basis of your submission, I have to advise 
there is no authority to reopen or reconsider the claim of George J. 
Kleffner for a retirement annuity which was denied by the Secre- 
tary of the Interior. 


(A-60518) 


POSTAL SERVICE—AUTOMATIC PROMOTION—COUNTING OF 
SUBSTITUTE SERVICE 


Section 2 of the act of June 27, 1934, 48 Stat. 1266, providing that a fractional 
part of a year’s substitute service may be included with service as a regulur 
clerk or carrier in the City Delivery Service in determining eligibility for 
promotion to the next higher grade following appointment to a regular 
position, has no retroactive effect, but is applicable only in determining 
eligibility for promotion authorized to be made on or after July 1, 1934, 
to the next higher grade following appointment to a regular position; that 
is, said sectidn has no application to any employee whose appointment as 
a regular was on or prior to July 1, 1933. 


Decision by Comptroller General McCarl, April 5, 1935: 

Fritz W. Fleischman, a city letter carrier at Corvallis, Oreg., 
post office, has filed claim in this Office for $48.25 as additional 
salary alleged to be due on account of an administratively approved 
adjustment in his salary rate from $1,700 to $1,800 per annum for 
the period January 1 to June 30, 1932, evidently on the assumption 
that he was entitled to a retroactive credit for a fractional part 
of a year’s substitute service under the terms of section 2 of the 
act of June 27, 1934, 48 Stat., 1266. 

The records of this Office disclose that claimant was appointed 
as regular carrier April 3, 1931, in the first grade with salary rate 
of $1,700 per annum, at which time he had only 746 hours, or 93 
days’ substitute service credit, which was less than the 1 year, 306 
days, necessary to entitle him to appointment in the second grade 
with salary rate of $1,800 per annum. The Post Office Department 
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on Journal No. 938, dated November 14, 1934, purported to author- 
ize his promotion to $1,800 per annum effective from January 1, 
1932, and to $2,000 per annum effective from July 1, 1934. 
Section 4 of the act of February 28, 1925, 43 Stat. 1059, as 
amended by the act of February 28, 1929, 45 Stat. 1405, provides: 


* * * ‘That hereafter substitute clerks in first-and-second-class post offices 


and substitute letter carriers in the City Delivery Service when appointed 
regular clerks or carriers shall have credit for actual time served, including 
time served as special-delivery messengers, on a basis of one year for each 
three hundred and six days of eight hours served as substitute or messenger, 
and shall be appointed to the grade to which such clerk or carrier would , 
os progressed had his original appointment as substitute been to grade 

* * ‘That clerks in first and second class post offices and letter 
ee in the City Delivery Service shall be promoted successively after one 
yeur’s satisfactory service in each grade to the next higher grade until they 
reach the fifth grade. All promotions shall be made at the aes, of 
the quarter following one year’s satisfactory service in the grade: * 


The act of June 27, 1934, 48 Stat. 1265, provides as follows: 


That in the administration of the provision of subparagraph (1) of section 
24 of the Independent Offices Appropriation Act, 1935, amending section 201 
of part II of the Legislative Appropriation Act for the fiscal year 1933, all 
service rendered by postal and other officers and employees prior to July 1, 
1932, and subsequent to June 30, 1932, shall be credited to the officers or 
employees and such officers or employees promoted to the grade to which they 
would have progressed had section 201 (suspending automatic increases in 
compensation) of part II of the Legislative Appropriation Act, fiscal year 
1933, not been enacted. 


Sec. 2. Amend the second proviso of section 4 of the act entitled “An act 
reclassifying the salaries of postmasters and employees of the Postal Service, 
readjusting their salaries and compensation on an equitable basis, increasing 
postal rates to provide for such readjustment, and for other purposes”, 
approved February 28, 1925, as amended (U. 8. C., Supp. VII, title 39, sec. 104), 
by striking out the colon at the end of the proviso and inserting a period in 
lieu thereof and the following: “Any fractional part of a year’s substitute 
service will be included with his service as a regular clerk or carrier in the 
City Delivery Service in determining eligibility for promotion to the next 
higher grade following appointment to a regular position :” 

Under the quoted statutes in effect prior to June 27, 1934, credit 
for a fractional part of a year’s substitute service was not author- 
ized to be counted in determining the proper automatic salary 
grade upon appointment to the position of regular carrier, nor for 
subsequent promotion. Hence, after this carrier had been appointed 
a regular carrier on April 1, 1931, in the first grade with salary 
rate of $1,700 per annum, credit for the 93 days of substitute ser- 
vice, 93/306 of 1 year, was lost under the laws then in force. The 
beginning of the quarter following completion of 1 year’s satis- 
factory service in the first grade would have been July 1, 1932, the 
completion of 1 year’s service in the second grade, July 1, 1933, 
and the completion of 1 year’s service in the third grade July 1, 
1934. Automatic promotion on July 1, 1932, and July 1, 1933, was 
prohibited by the Economy Act. Hence, no promotion was author- 
ized until July 1, 1934, when he became entitled under section 1 





DECISIONS OF THE COMPTROLLER GENERAL 737 


of the act of June 27, 1934, supra, to promotion to the fourth 
grade with salary rate of $2,000 per annum. 

However, there is no purpose or intent shown, either expressly 
or by reasonable implication, that section 2 of said act is to be 
given an effect retroactively to authorize readjustment of salary 
rates for periods prior to July 1, 1934, by crediting a fractional 
part of a year’s substitute service, but said section is applicable 
only in determining eligibility for promotion authorized to be 
made on or after July 1, 1934, to the next higher grade following 
appointment to a regular position. That is to say, said section has 
no application to any employee whose appointment as a regular 
was on or prior to July 1, 1933. 

Accordingly, the claim must be and is disallowed. 


(A-60626) 


HOLIDAYS—LEAVE OF ABSENCE WITHOUT PAY—PER ANNUM 
EMPLOYEES 


Per annum employees of the Engineer Department of the Army are not 


entitled to pay for legal holidays occurring within a period of leave of 
absence without pay. 


Comptroller General McCarl to the Secretary of War, April 5, 1935: 


There has been received your letter of February 28, 1935, as 
follows: 


There is inclosed a pay-roll voucher covering time of employees of the 
engineer department at large, second district, New Orleans, Louisiana, for 
December 25, 1934, with request for decision as to whether payment properly 
may be made. 

The employees in question are not entitled to annual leave with pay. The 
work on which they are regularly employed was suspended by administrative 
order of the district engineer for December 24, 25, and 26, 1934, in order that 
all employees might have Christmas at their homes; therefore, these em- 
ployees were in nonpay status the day preceding and the day following the 
holiday. However, attention is called to the fact that if work had not been 
suspended all of these men probably would have worked these two days. 

It is thought that these employees may be entitled to compensation for 
the holiday in accordance with the principle set forth in decision of the 
Comptroller of the Treasury, of July 26, 1911 (18 Comp. Dec., 72), in which 
it was held that where per diem employees of the Government are absent 
from work by permission for a part of the day on July 3 in any year, the 
presumption is that said employees would have worked on July 4 had it been 
a working day, and are, therefore, entitled to pay for that day. 

However, as the established rule is that when an employee is in nonpay 
status the day preceding a holiday and/or the day following the holiday, pay 
cannot be allowed for the holiday, an advance decision is requested. 


The pay roll accompanying your letter shows all of the employees 
involved to be paid on a per annum basis rather than a per diem 
basis. It is understood that these per annum employees were ade 
ministratively placed in a status of leave of absence without pay for 
a 3-day period, December 24, 25, and 26, 1934, to enable them to 
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spend “ Christmas at their homes.” On this basis, the pay status 
for Christmas Day, December 25, of the per annum employees would 
be no different than the pay status for the other 2 days in the 
period of leave of absence without pay, that is, the day preceding 
and the day following the holiday. 

The holiday statutes of January 6, 1885, 23 Stat. 516; February 
23, 1887, 24 Stat. 644, and June 28, 1894, 28 Stat. 96, providing pay 
for legal holidays on which no work is performed—interpreted to 
authorize gratuity pay for holidays occurring during a period of 
authorized leave of absence without pay in the decision you cite and 
subsequent decisions, 21 Comp. Dec. 566; 5 Comp. Gen. 312; 12 id. 
117—apply specifically to per diem employees and have no applica- 
tion to per annum employees. 3 Comp. Gen. 756, 759; 14 id. 71. In 
the first of the two decisions just cited it is held as follows: 
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Per annum employees are paid for each day in the year and when a holiday 
occurs during a period of absence without pay, no pay is due for the holiday; 
that is, there must be deducted in such case one day’s pay for each day of 
absence, including Sundays and holidays not occurring at the beginning or 
ending of the period. 

In other words, the rule as to per annum employees is as stated in 
your concluding paragraph. See, also, 13 Comp. Gen. 206; id. 207. 

No payment is authorized on the pay-roll voucher forwarded with 
your letter’. 


(A-60807) 


TERMINATION OF THE NATIONAL LABOR RELATIONS BOARD 





Upon the expiration of a Governmental agency by operation of law, its per- 
sonnel may not be paid at time of separation from the service for leave 
not granted and actually taken prior to separation. 

If the National Labor Relations Board expires by operation of existing law 
June 16, 1935, the service of all members of the Board and its employees 
will automatically terminate June 16, 1935. All lawful obligations there- 
tofore incurred by the Board would be payable by direct settlement of the 
General Accounting Office. 


Comptroller General McCarl to the Chairman, National Labor Relations 
Board, April 6, 1935: 


There has been received your letter of March 9, 1935, as follows: 


It is requested that you advise this Office regarding the accrued annual leave 
due employees for the current year. 

Joint Resolution No. 44, 73d Congress, approved June 19, 1934, limits the 
existence of this Board to June 16, 1935. If pending legislation (Bill. No. 8. 
1958, 74th Congress) is not made law, and if no other congressional action is 
taken which would extend the life of the Board with continuity of its present 
personnel, could its employees on being disbanded on June 16 receive checks 
covering their annual leave accruals? Or must they complete taking their 
annual leave before June 16? 

May we also have your advice as to the status of employees who, under the 
hypothesis outlined above, might be retained to conclude the affairs of this 
Board; that is to pay obligations incurred before June 16, attend to the closing 
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of the office, etc.? If it will not be possible for the Board legally to provide 
itself with this service under Joint Resolution No. 44, 73d Congress, will you 
kindly advise what steps should be taken to insure the expenses of such service? 

Annual leave of absence under existing laws is a privilege only, 
allowable within administrative discretion, subject, of course, to 
statutory limitations. It has been held consistently that, in the 
absence of a specific statute so providing, there is no authority to pay 
employees at the time of separation or thereafter for leave not 
granted and actually taken prior to separation. 7 Comp. Gen. 83; 
8 id. 471; 12 id. 602; 13 id. 179; 14 id. 4438. Accordingly, if your 
Board terminates by operation of law June 16, 1935, no payment is 
authorized for any leave not actually granted and taken prior to 
that date. That is to say, in order for the employees, otherwise 
entitled to leave, to be paid for leave, it is not enough that the leave 
be granted before June 16, 1935, but the leave so granted must have 
actually expired on or before said date. 

If the Board expires June 16 and bill S. 1958 is not enacted and 
no other provision is made by law for the disposition of the per- 
sonnel, records, etc., of the Board, the service of all officers and em- 
ployees of the Board will be automatically terminated June 16, and 
neither the members of the Board nor any of its employees may con- 
tinue in the service thereafter for the purpose of concluding the af- 
fairs of the Board or otherwise. In such event, all lawful obliga- 
tions theretofore incurred by the Board would be payable by direct 
settlement of this Office. See 3 Comp. Gen. 123; 14 id. 490. The 
questions in your concluding paragraph are answered accordingly. 


(A-57568) 


QUARTERS—INADEQUATE—RENTAL ALLOWANCE 


An officer of the Navy without dependents on duty with the Civilian Conserva- 
tion Corps, who is assigned public quarters at a Civilian Conservation 
Corps camp, is not entitled to rental allowance notwithstanding there has 
been an administrative finding that the quarters are inadequate. 


Comptroller General McCarl to Major L. M. Edwards, United States Army, 
April 8, 1935: 

There has been received your request, as custodian of the records 
of Capt. R. B. Conner, United States Army, for review of disallow- 
ances in his disbursing account of credit for payment of rental 
allowances to Lt. (Jr. Gr.) Oscar Schneider (M. C.), United 
States Navy, in the amount of $284.47, covering the period May 20, 
1933, to June 30, 1934, and credit for payment of rental allowance to 
Lt. (Jr. Gr.) James R. Reid (M. C.), United States Navy, in the 


amount of $151.86, covering the period May 24 to October 7, 1933. 
7556°—35——-48 
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The reason for the disallowance is that for the period in question 
these officers occupied Government quarters. You state reasons for 
requesting the review, as follows: 


2. In view of the opinion of the Attorney General published in section II, 
circular #15, War Department, April 13, 1934, and the provisions of paragraph 
30% (now paragraph 31), War Department Civilian Conservation Corps Regu- 
lations, together with the fact that the radiogram mentioned by the General 
Accounting Office in the attached two Notices of Exception was issued prior to 
the rendition of the Opinion of the Attorney General and the issuance of para- 
graph 30% cited above, it is the contention of the undersigned that the radio- 
gram, Chief of Finance of August 1, 1934, has no effect on payment of rental 
allowance to officers on duty at C. C. C. camps and, reconsideration is, therefore 
requested. 


These officers were assigned to the War Department for duty with 
the Civilian Conservation Corps. The evidence shows in both cases 
rental allowance was currently paid them from date of assignment 
to duty with the War Department to include July 31, 1933, which 
was refunded by reason of instructions in the radiogram of August 
1, 1933, to the effect that officers without dependents on duty with 
the Civilian Conservation Corps and living in camp quarters were 
not entitled to rental allowances, such quarters being considered ade- 
quate. Under date of April 12, 1934, the War Department pub- 
lished instructions in part as follows: 


30%. Availability of public quarters for Army personnel at work camps.— 
a. Under the authority in him vested by the act of March 4, 1915 (38 Stat. 1069), 
the Secretary of War has determined that shelter furnished for personal use 
to commissioned and warrant officers at Civilian Conservation Corps work 
camps and consisting of tents or space in temporary buildings or shacks, does 
not constitute adequate quarters as contemplated by law, and if such shelter 
only has been or is available and has been or is being furnished at any work 
camp, then there are not and at no time have been any public quarters available 
for such commissioned and warrant officers at said work camp. 


By reason of these instructions the officers were again credited and 
paid rental allowances for the period stated above. 
Paragraph 2, bl, (2) of Army Regulations 210-70, provides: 


Any quarters at his permanent station voluntarily accepted and occupied by 
an officer who has no dependents or by an officer with his dependents will be 
conclusively presumed to be adequate. 

The determination of the War Department that commissioned and 
warrant officers on duty at Civilian Conservation Corps work camps 
occupying tents or space in temporary buildings or shacks are not 
assigned public quarters within the rental allowance law is not ac- 
cepted as affecting the rule stated in 8 Comp. Gen. 643, and announced 
by the Court of Claims in the case of Carter v. United States, decided 
March 5, 1934, to the effect that where an officer without dependents 
occupies public quarters at his permanent station on shore, such quar- 
ters must be considered adequate and the officer is not entitled to 
rental allowance. The court stated in Carter v. United States: 


The quarters occupied by plaintiff were regularly assigned to him by com- 
petent superior authority and were occupied without protest until April 30, 
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1931. On that date he protested the inadequacy of the quarters then being 
occupied but continued to occupy them. He incurred no additional expense for 
other quarters outside of the Government reservation until the assignment of 
such quarters was terminated by the Secretary of War on February 20, 1932, 
in the manner provided by the statute and the regulations. In these circum- 
stances the court is of the opinion that under the act of June 10, 1922, 42 Stat. 
625, as amended by section 2, act of May 31, 1924, 43 Stat. 250, 251, Executive 
Order No. 4063, promulgated August 13, 1924 and Army Regulations 210-70, 
the plaintiff is not entitled to recover the rental allowances claimed for the 
period May 1, 1931, to January 31, 1932, inclusive, and that the defendant’s 
counterclaim for $400, with interest, for rental allowances paid for the period 
May 1, 1931, to September 30, 1931, must be allowed. Odell v. United States, 
38 Ct. Cls. 194, 197-198; Irwin v. United States, 38 Ct. Cls. 87. 


The disallowance of the items in question is in accordance with 
the law and regulations as construed by the courts and this Office 
(14 Comp. Gen. 258), and therefore must be sustained. 


(A-59848) 


TRANSPORTATION—FREIGHT LAND GRANT EQUALIZATION 
AGREEMENTS—LOWEST NET RATES—ROUTES 


Where carriers’ agreements do not limit the acceptable “lowest net rates” to 
those established via land-grant-aided routes over which there are agreed, 
authorized, or published bases of divisions for rates on commercial traffic, 
the lack of such divisions over a given aided route does not preclude its 
consideration in computing the net charge to be allowed for services over 
the “ equalizing’ route. In such a situation for purposes of settlement 
the rate over the given route will be divided on a mileage prorate basis 
and the proportions thus determined subjected to the applicable deductions 
for land-grant. 


Decision by Comptroller General McCarl, April 8, 1935: 


This matter brings before this Office for decision the basis to be 
applied to compute the “ lowest net rates ” to be allowed for services 
between points in the southeast over lines of carriers who have filed 
with the Quartermaster General, War Department, freight land- 
grant equalization agreements. 

Three questions are involved, namely: 

1. Shall the “lowest net rates” be computed as over only such 
land-grant-aided routes as those for which the carriers whose lines 
compose such routes have published or agreed upon bases for divid- 
ing rates? 

2. Where the carriers whose lines compose given land-grant-aided 
routes have no published or agreed upon bases for dividing rates on 
commercial traffic over such routes shall such routes be taken into 
consideration in computing the “lowest net rates” to be allowed 
under the terms of the “ equalization ” agreement and if so shall a 
mileage prorate basis be applied arbitrarily by this Office to divide 
the rates? 

3. Shall the basis named in Mobile and Ohio Division Sheet No. 
A-341 (Lines East Division Basis H-2395), Southern Railway 
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(Lines West Division Basis 83267-A) be applied to divide rates over 
given land-grant-aided routes composed of the lines of the Mobile 
& Ohio Railroad Co. and the Southern Railway system ? 

It has been suggested in connection with the matter that— 

The stutement in Decision A-57519, September 5, 1934, “There is no re- 
quirement in the land-grant equalization agreements of the interested carriers 
to the effect that divisions must be authorized and published by the carriers 
before the net charges applicable over the land-grant route will be accepted ” 
is causing considerable confusion and delay in settling accounts of carriers 
operating in the southeast. 

A-57519 related to a shipment from Temple, Tex., to Schurz, Nev., 
over the lines of carriers who had on file with the War Department 
an agreement— 

* * * to accept * * * the lowest net rates lawfully available, as 


derived through deductions account of land grant distance from lawful rates 
* * * applying from * * * origin to destination at time of movement. 


The charge claimed for the service was at flat commercial rate. 
The settlement allowed the net charge computed by deducting for 
land-grant from the commercial rate applied as over a different and 
land-grant-aided route. Thereafter, the carrier claimed the amount 
deducted for land-grant urging “the only way, which land-grant 
rates to be used via equalized routes may be made, is by the use of 
divisions authorized and published by the carriers over which the 


shipment would have moved if the land-grant route had been used.” 
Normally, this Office computes the net rate over a given land-grant- 
aided route in accordance with the basis so urged, it being the prac- 
tice to recognize the basis agreed upon by interested carriers for the 
division of revenue from commercial traffic. In this instance, how- 
ever, it appeared that the carriers composing the land-grant-aided 
route from Temple to Schurz had not theretofore agreed upon such 
a basis and this Office could not obtain an agreed basis from such 
carriers. Accordingly, in the absence of any information to indicate 
that a different basis would be applied by the interested carriers in 
connection with a shipment actually moved over the aided route, 
the land-grant deduction was computed by dividing the rate on a 
mileage prorate basis, this being the practice customarily followed 
by this Office in such a situation. In effect, therefore, the claimant 
carrier’s contention was that the agreement, supra, required that 
such carrier accept only such net rate as could be computed over a 
route for which an agreed basis had been established for the division 
of commercial rates thereover. The agreement itself, however, did 
not so limit its application and it is apparent that if joint rates are 
named between given points and are applicable via given routes the 
“lowest net rates lawfully available, as derived through deductions 
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account of land-grant distance ”, cannot be determined unless there 
is some basis for computing what part of such rates accrues to each 
land-grant-aided carrier whose line composes a part of any such 
route. The proportion of a rate which is to be received by each car- 
rier over a given route is usually a matter of agreement between the 
interested carriers, and when such agreement is made known to this 
Office it is applied normally as the basis for computing the net charge 
to be allowed for service over either that route, or over other routes, 
between the same points composed of carriers which have filed 
“ equalization ” agreements. However, where the carriers composing 
the aided route have not reached an agreement as to a basis of divi- 
sions, another procedure must be adopted. 

If a shipment of public property “lawfully entitled to reduced 
rates over land-grant roads” be actually shipped over a joint route 
of such roads, the failure of the interested carriers to have an agreed- 
upon basis for dividing their joint rates over such route cannot oper- 
ate to deprive the United States of its right to reduced rates upon 
shipments of its property. In such a situation it is necessary that 
this office adopt some basis of division—the usual practice—where 
there is no indication that the carriers themselves would do other- 
wise, being to divide the joint rate on the basis of a mileage prorate 
to any beyond junctions in the route of movement and deduct the ap- 
plicable land-grant percentages from the proportions thus appear- 
ing. Net rates so computed have been applied likewise as the meas- 
ure of the net rates which the equalizing carriers have agreed to 
accept for service over their routes between the same points unless 
the pertinent equalization agreements specifically stipulate to the 
contrary. The principle is not new, having been applied in decision 
of August 23, 1923 (review no. 4918), where the same claimant car- 
rier as in A-57519 reported— 

The rates do apply between points named via route stated, but it is because 
of a general blanketing proposition without having in contemplation such a 
movement as described, hence being an unused route, there are no divisions 
agreed upon. (There has been no occasion for determining divisions between 
carriers, ) 
and urged error in that settlement because of lack of authority for 
the determination of the allowance by the route of greatest land- 
grant. The decision in that case stated the principle as follows: 

The allowance for the service was based on an authorized through rate 
and route and the charges were divided on divisions constructed from the best 
available data, to which this office was obliged to resort in the absence of an 
authorized division, as it become necessary to determine the land-grant de- 
duction and consequent net rate to which the Government would have been 


entitled had shipment been made by the longest land-grant route and to 
which the Government is entitled under the equalization agreement. 





744 DECISIONS OF THE COMPTROLLER GENERAL 


The Government might have used the longest land-grant route had not 
the claimant under its equalization agreement obligated itself to accept the 
same rate. Having secured the business under its agreement it is not to be 
allowed to deny the Government the benefit of the reduction by the longest 
land-grant route by not providing divisions by said route. 

It does not appear that the situation in the southeast is materially 
different from the situations considered in review no, 4918 and in 
A-57519. In other words it seems that the rates in the southeast 
“In the majority of instances * * * are applicable via almost 
any route the individual rate examiner might select” and “ few 
rates * * * are published for application over defined routes.” 
It seems further that in connection with such rates the interested 
carriers have not furnished this office with any published basis to 
be applied in the division of the rates over various given routes 
and as to many routes have not agreed upon a basis of division 
for the rates which apparently are applicable over such routes. 

War Department Circular No. 3, April 26, 1932 (office of the 
Quartermaster General), shows that the agreement of the south- 
eastern carriers in general, as then and prior thereto in effect, 
provided as follows: 

The carriers * * * agree, subject to the conditions and exceptions stated 
below, to accept * * * the lowest net rates lawfully available, as derived 
through deductions account of land-grant distance from the lawful rates filed 
with the Interstate Commerce Commission applying from * * * origin to 


destination at time of movement. 
Conditions— 


(b) On traffic destined to and/or received from points on lines of other car- 
riers this agreement is subject also to the exceptions in agreements of each 
individual carrier forming part of the through route of movement, on file 
with the Quartermaster General * * *%. 


EXCEPTIONS 


* » 
7 * ” » 
amt. 


(c) * * * will not equalize net rates established via routes over which 


no commercial rates and divisions are in effect. 


War Department Circular No. 3, February 6, 1935 (Office of the 
Quartermaster General), shows, however, that during the latter part 
of 1933 and the early part of 1934, the majority of the southeastern 
carriers entered into a new agreement in which there appears no such 
limitation as in exception 27(c), supra. 

It would appear, therefore, that where the route of movement is 
over only the lines of carriers who have entered into the new agree- 
ment, there is no specific requirement that the “lowest net rates ” 
which such carriers have agreed to accept for their services be estab- 
lished as over only such Jand-grant-aided routes as those for which 


- 
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divisions have been published or agreed upon in connection with com- 
mercial traffic; and the fact that the carriers who have entered into 
this new agreement did so without the reservation theretofore ex- 
pressed in “ exception ” 27(c) in the earlier agreement indicates the 
intention of such carriers that routes for which divisions were not 
published or agreed upon are not for that reason to be precluded 
from consideration in computing the “ lowest net rates ” contemplated 
under the equalization agreement. In other words, the situation 
insofar as relates to the agreement of this group of carriers is simi- 
lar to the situations considered in review no. 4918 and A-57519. 

Accordingly, there appears to be no good reason why the “ lowest 
net rates ” to be applied in settlements with such carriers in the south- 
east should be computed otherwise than in accordance with the prin- 
ciple applied in settlements with carriers in other sections of the 
United States. It follows that when the actual movement of a 
given shipment is over only the lines of such southeastern carriers 
as have entered into the new agreement the “lowest net rates” to 
be allowed—if lower than the rates over the actual route—are those 
“derived through deductions account of land-grant distance from 
the lawful rates filed with the Interstate Commerce Commission ap- 
plying from * * * origin to destination at time of movement ” 
over that land-grant-aided route which includes such proportion of 
land-grant mileage that the deduction therefor to which the United 
States is entitled will result in fact in the “ lowest net rates.” Where 
the carriers whose lines compose this land-grant-aided route have 
published bases for dividing commercial rates thereover, or, in the 
absence of such publication, have made known otherwise to this 
office the manner in which each carrier’s proportion of the rate 
would be determined in connection with a commercial shipment, the 
land-grant deduction should be computed accordingly. Where, how- 
ever, such information is not at hand and upon request therefor the 
carriers fail to furnish the information, the customary basis to com- 
pute land-grant deduction in such situations should be applied; 
namely, by dividing the commercial rates as on a mileage-prorate 
basis and by deducting the applicable land-grant percentage from 
the proportions thus determined. 

In accordance with the foregoing it follows that where the actual 
movement of a given shipment is over only the lines of carriers who 
have entered into the new agreement, the answer to the first question 
is in the negative, and subject to the proviso that no other basis for 
dividing the rates has been, or upon inquiry is, shown to be the basis 
which the carriers themselves would apply, the answer to the second 
question is in the affirmative. 
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Concerning the use of division sheet no. A-341 it is noted that this 
publication was issued by the traffic department of the participating 
carriers to be effective as of May 1, 1925, and provides— 


BASIS FOR DIVIDING RATES 
» * * + * 
On— 


(1) Traffic on which no divisions have been established. 
(2) Misrouted traffic 
Applicable on— 


(a) Traffic from or via Mobile & Ohio Railroad to destination on or via 
Southern Railway System. 


(b) Traffic from or via Southern Railway System to destination on or via 
Mobile and Ohio Railroad. 


When shipments are made on rates of which there are no established divi- 
sions, or when shipments are misrouted through junction points via which 
there is no established basis for divisions but via which the through rates are 
legally applicable, apply following basis: 


Use percentages based upon corresponding class rates applicable to and from 
the junction point as factors, unless commodity rates are in effect to and from 


the junction point, in which event use the commodity rates as factors in arriving 
at percentages. 


A commodity rate and a class rate must not be used as factors in making 
percentages. 


* * a * * * os 

This Division Basis is not for general distribution, but is for use only in 
the audit and claim departments, in settlement of revenue of shipments 
which have moved, but on which there are no established divisions. 

The provisions of this publication appear to be clear in their 
effect, namely, that insofar as concerns revenue which has accrued 
to the Southern Railway System and the Mobile and Ohio Railroad 
jointly under rates for which no other basis of divisions has been 
established or from traffic interchanged between these carriers at 
points other than those named in the carriers’ instructions to their 
agents and to and from which points so named a basis of divisions 
has been established, such revenue is to be divided on the basis of a 
rate prorate. It would seem that division sheet no. A-341 indicates 
likewise the basis that the carriers would apply in the division of 
revenue which would accrue on a shipment specifically routed by a 
shipper for interchange at a point through which under the pro- 
visions of the governing tariff the through rate applied but over 
which there was no established division basis. This apparent basis 
is not mileage prorate but rate prorate and in this situation, applying 
the rule that carriers’ agreed bases on commercial traffic will be 
recognized in dividing revenue from Government shipments for the 
purpose of computing land-grant deductions, it would seem that 
unless it be developed that the carriers apply another and different 
basis on commercial traffic specifically routed by shippers, the rate 
prorate basis, as indicated in division sheet no. A-341 should be 
applied in preference to a mileage prorate basis in computing the 
net rates on Government shipments. 
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A State tax paid by vendor prior to the sale of articles or supplies to agri- 
cultural or mechanical colleges, such tax being included in the price of 
the article or supply, becomes a part of the purchase price and is chargeable 
to funds made available from the Federal Treasury to the State, Territory, 
or subdivision thereof, in furtherance of agricultural extension and experi- 
ment stations. 

Federal cooperative funds made available to various States may not be used 
to reimburse vendors with amounts due from them to their respective 

States as taxes on articles or supplies sold to agricultural extension or 


experiment stations and not included and paid as a part of the purchase 
price. 


Comptroller General McCarl to the Secretary of Agriculture, April 9, 1935: 
I have your letter of March 4, 1935, as follows: 


Your office in decision A-—46081, of January 16, 1933, to this Department, in 
passing upon interest which accrued on certain Federal funds granted to the 
States for agricultural extension and agricultural experiment stations, advised 
that 

“The United States in paying the funds to the States for the purposes for 
which made available, does not relinquish control of the funds but merely 
advances the funds to a designated custodian of the State to be expended for 
certain given purposes. Under such circumstances, what is said in decision 
24 Comp. Dec. 403, and subsequent decisions with respect to other cooperative 
funds paid to the several States and Territories, is equally applicable in con- 
nection with the funds now under consideration. In these cases, as in the case 
herein cited, the gifts to the various States are not absolute but are gifts con- 
ditioned on the disbursements being made therefrom for the specific purposes 
for which the sums are allotted to the States.” 

Members of the Department who are making the annual examination of work 
and expenditures under these funds now advise that in some States expendi- 
tures for supplies include an added item for State sales tax, running ordinarily 
from one cent to a few cents, but occasionally in greater amount. The pur- 
chases involving such sales tax items are approved by the Department as neces- 
sary in carrying out the specific purposes of the respective acts. 

A further question now arises, therefore, as to whether these funds 
granted to the various States are Federal funds beyond approval of the specific 
purposes for which purchases are to be made. In other words, the Depart- 
ment representatives might not only approve, but might find it necessary to 
insist that a certain piece of equipment or specific articles of supplies be pur- 
chased in order to carry out a proposed activity in accordance with the require- 
ments of the acts. The specific question then is whether the small sales tax 
may be included as a charge against the Federal funds. 

In practice, the question is an important one. The amount involved is small 
compared with the fiscal difficulties and the added time for examination and 
checking to arrange for payment of the small tax from other than Federal 
funds. 

Your advice on this question is requested. 


The funds in question made available from the Federal Treasury 
in furtherance of cooperative work of the agricultural and mechani- 
cal colleges in their extension and experimental work are not absolute 
gifts to the States; but the funds are charged with a trust that they 
be used solely for the purposes for which appropriated and none 
other. Obviously, a diversion of a part of the funds into the 
treasuries of the respective States in the form of taxes for the general 
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support of the State governments is not a use of the funds for the 
cooperative work of the agricultural and mechanical colleges and 
such diversion finds no sanction in the law. However, such tax must 
be direct as considered in the Panhandle and Graysburg Oil cases, 
277 U. S. 229, and 278 U. S. 582, respectively. See also Standard 
Oil Company v. California, 291 U. S. 242, and Trinityfarm C onstruc- 
tion Company v. Louisiana, 291 U.S. 466. If the tax was paid by the 
wholesaler or some other person prior to the articles or supplies com- 
ing into possession of the person from whom purchased with the use 
of such funds, the addition, if any, to the normal price of the articles 
or supplies may not be considered a tax but it is a part of the price. 
See 13 Comp. Gen. 87, and Lash’s Products Company v. United 
States, 278 U. S. 175. 

Accordingly, you are advised that trust funds made available by 
the United States to the various States for use of their agricultural 
and mechanical colleges may not be used to reimburse the vendors 
with amounts which such vendors of the agricultural and mechani- 
cal colleges may have paid to their respective States as taxes but the 
question of State taxes does not arise where the wholesaler or other 
vendor of the vendor to the agricultural and mechanical colleges 
paid the taxes to the States as the taxes when paid cease to be a tax 


and become a part of the price of the articles or supplies as the case 
may be. 


(A-6i152) 


PURCHASE OF ARTICLES MANUFACTURED BY FEDERAL PRISONS— 
DISTRICT OF COLUMBIA 


Shoes authorized to be furnished to released prisoners by the District of 
Columbia under authority of the act of July 3, 1926, 44 Stat. 901, are re- 
quired to be purchased from the Federal Prisons Industry by the act of 
February 11, 1924, 43 Stat. 6, and the act of May 27, 1930, 46 Stat. 391. 

The General Superintendent of Penal Institutions of the District of Columbia 
has no authority without supervision to enter into a contract for the pur- 
chase of shoes or other supplies, but all such purchases are required to be 
supervised by the purchasing officer of the District of Columbia. 


Comptroller General McCarl to the President, Board of Commissioners, 
District of Columbia, April 9, 1935: 


There has been received your letter of March 29, 1935, as follows: 


Attached is a voucher in the amount of $200.90 in favor of Harry Kaufman, 
Inc., covering 82 pairs of shoes furnished to released inmates at $2.45 a 
pair, on orders placed by the general superintendent of penal institutions, 
for which no competition was solicited. The general superintendent, however, 
contends that the situation confronting the District of Columbia penal insti- 
tutions made it impracticable to obtain competition. His explanation submitted 
to the auditor March 20, 1935, is as follows: 

“We are inclosing a voucher and a list which is attached from Harry 
Kaufmann, Inc., 1316 Seventh Street, NW., Washington, D. C,, in the amount 
of $200.90, showing the delivery by this concern of 82 pairs of shoes to 
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inmates upon their release from the D. C. Reformatory during the period 
from August 1 to October 23, 1934. 

“Per the order of the D. C. Commissioners dated January 8, 1929, no. 
299158, prisoners who have served their required sentence are each supplied 
with a complete outfit, including a suit, hat, shirt, shoes, etc., not exceeding 
a cost of $18.00. We therefore thought it necessary to supply each prisoner 
with a pair of shoes when they were discharged at various times. 

“The furnishing of said shoes to the outgoing prisoners by Harry Kaufman, 
Inc., was due to the fact that we had completely run out of discharge shoes 
due to the depleted condition of our appropriation for the fiscal year 1934, 
which prevented us from stocking a supply during the latter part of the fiscal 
year. We therefore had to wait for the receipt of the general supply schedule 
before an order could be placed, and when this schedule was received it was 
found that the Bureau of Prisons, Department of Justice, was listed as the 
department from which shoes were to be purchased during the fiscal year 1935. 
An order was placed on July 238, no. 651, for 300 pairs of discharge shoes, and 
after several telephone calls and communications by letter requesting delivery 
of the shoes they were finally received on September 27. After the receipt of 
the shoes from the Department of Justice, two pairs of shoes were bought 
from Harry Kaufman, Inc., because a man who had served his time at the 
District jail was supplied with a pair upon his discharge, and another pair 
was fitted from their stock because the shoes we had received from the Depart- 
ment of Justice would not fit him. 

“Had we known that there was to be a long delay in the delivery of the 
shoes ordered from the Department of Justice we would have immediately 
asked the purchasing officer, District of Columbia, to have made some arrange- 
ments to purchase these shoes for us by competitive bids. However, as we 
expected the shoes daily the matter was allowed to run on until the bill totalled 
the amount stated above. We do not feel that the Government lost anything 
by purchasing these shoes from Harry Kaufman, Inc., in view of the fact that 
we paid the Department of Justice $2.3991 per pair, including freight, for their 
shoes, while the shoes purchased from Harry Kaufman, Inc., are listed at $2.45 
per pair. While there is a difference of approximately five cents per pair, the 
shoes received from Harry Kaufman, Inc., are of a dressier appearance and are 
generally preferred by our discharged inmates to the shoes purchased from 
the Department of Justice. 

“We do not know how we could have otherwise handled this matter, for, 
ag stated above, it was necessary to supply each prisoner a pair of shoes upon 
his release, and as we did not have any shoes on hand but had them ordered 
from the Department of Justice and could not secure delivery, we therefore re- 
spectfully request that you give the matter your most serious consideration, 
and if you can approve payment of the voucher as submitted, please do so.” 

While the Commissioners are convinced in this instance that the general 
superintendent, penal institutions, acted in the exercise of his best judgment 
in safeguarding the interests of the District of Columbia, and, in view of the 
attending circumstances, that his failure to obtain competition is not in viola- 
tion of section 3709, Revised Statutes, nevertheless they request that you con- 
sider the merits of this claim and advise whether or not your office will raise 
any objection to its settlement. 


It is informally understood that it is the procedure of the District 
of Columbia to furnish under the terms of the act of July 3, 1926, 
44 Stat. 901, and regulations issued by the Attorney General, certain 
articles of clothing not exceeding $18 in amount to released prisoners 
who have served a term of imprisonment of not less than 6 months 
under conviction for violating the laws of the United States, but it 
is to be observed, as pointed out in my decisions of August 15 and 
October 15, 1934, A—56854, that the act of March 2, 1911, 36 Stat. 
975, amended section 8709, Revised Statutes, so as to except there- 
from purchases by the District of Columbia where the aggregate 
amount involved does not exceed the sum of $25. Of course, the 
amount of $200.90 in this case largely exceeds the exception con- 
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tained in said act of March 2, 1911, to the terms of section 3709, 
Revised Statutes. See Schneider v. United States, 19 Ct. Cls. 547. 
The General Superintendent of Penal Institutions had no author- 
ity to contract for these shoes or any other supplies for the reason 
section 79, title 20, of the District of Columbia Code, provides that: 


The purchasing officer shall, under the direction of the Commissioner, super- 
vise the purchase of all supplies, stores, and construction materials for the use 
of the government of the District of Columbia and shall give bond in such 
amount as the Commissioners may determine. 


Consequently, any arrangement between Harry Kaufman, Inc., 
and the General Superintendent of the Penal Institutions of the Dis- 
trict of Columbia for the delivery of shoes to released prisoners 
imposed no legal obligation on appropriations made for the support 
of the government of the District of Columbia. 

Moreover, the acts of February 11, 1924, 43 Stat. 6, and May 27, 
1930, 46 Stat. 388 and 391, providing for the establishment of indus- 
tries in the Federal penitentiaries expressly provided for the estab- 
lishment of a shoe factory in the penitentiary at Leavenworth, Kans., 
and section 9 of the act of February 11, 1924, provided that: 


It is hereby made obligatory upon the various departments of the Government 
to purchase the products of the business herein authorized to be carried on in 
the penitentiary at Leavenworth, Kansas, until the supply therein produced is 
exhausted before purchasing elsewhere. 

Attention is invited to the case of Consolidated Supply Co. vy. 
United States, 59 Ct. Cls. 197, 198, where it was held that there was 
no legal obligation to make payment for printing obtained in 
violation of the laws requiring certain public printing to be per- 
formed at the Government Printing Office and which rule was 
applied in decision of October 16, 1933, A-51394, to the Attorney 
General negativing payment for shoes obtained by the United 
States Marshal for the District of Massachusetts from private deal- 
ers for discharged Federal prisoners. See also decision of March 
20, 1933, A-47631, to the Administrator of Veterans’ Affairs. 

There has been noted the suggestion that the price paid by the 
District of Columbia to the Department of Justice for shoes was 
approximately the price paid to Harry Kaufman, Inc., for the shoes 
in question and that there had been no loss to the District of Colum- 
bia by reason of the purchase of the shoes from Harry Kaufman, 
Inc., instead of the Department of Justice. However, the difference 
in cost is not the controlling factor in this matter for the reason 
that the industries in the prisons were established in order to pro- 
vide work for prisoners, and attention is invited to decision of 
January 28, 1932, A-40321, wherein the Department of Labor pro- 
tested against what it claimed to be excess charges of the District 
of Columbia for the laundering at the Lorton prison of towels for 
the departments and establishments of the Government—the charge 
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according to the schedule of June 13, 1931, being 75 cents per 100 
towels as compared with an offer of a private laundry to do the 
work for 6214 cents per 100. Also, decision of June 27, 1932, 
A-42776, to the Register of Wills, District of Columbia, wherein 
he claimed that he could secure the laundry work for his office 
privately at a lesser expense than would be involved in securing 
the laundry done at the Lorton prison, as required in circular letter 
no. 28, Office of the Chief Coordinator. Since the United States 
is required to secure its laundry work for the departments and 
establishments of the Government in Washington from the Lorton 
prison, even though the cost thereof may be somewhat in excess of 
the amount for which such work could be obtained in private 
laundries, there is ample justification from an equitable standpoint 
for the terms of the law which require that the District of Columbia 
purchase such shoes as may be required from the Federal peni- 
tentiaries. 

Also, there has been noted the statement that it was necessary 
to supply cach prisoner with a pair of shoes upon his release, and 
as there were no shoes on hand, though ordered from the Department 
of Justice, the purchases were made as.emergency ones. The record 
shows that these shoes were purchased from August 1 to October 
23, inclusive, and as the cited act of July 3, 1926, required a prisoner 
to serve a term of at least six months before becoming entitled to re- 
ceive certain gratuitous issues of clothing, there appears no justi- 
fication for the general superintendent of penal institutions, or who- 
ever is responsible therefor, permitting the stock of shoes to run so 
low as to have none available for issue to discharged prisoners. 
The “ emergency ” bears all the earmarks of a self-created emergency. 
No such self-created emergency may be considered as justifying dis- 
regard of the terms of section 3709, Revised Statutes, in securing 
competitive bids, or the imposition of a legal charge against appro- 
priated moneys by one not having authority to contract. See 
Floyd’s Acceptances, 7 Wallace 666. 

However, in view of the administrative misunderstanding as to 
the right of the General Superintendent of Penal Institutions, 
District of Columbia, to make purchases and of the requirement 
that purchases of shoes be made from the Federal penitentiaries. 
as well as the fact that Harry Kaufman, Inc., has actually delivered 
the shoes, you are advised that this office will not in this instance 
object to charging appropriated moneys with the items aggregating 
$200.90 for the shoes in event the Commissioners of the District of 
Columbia personally approve the voucher on which such payment 
is proposed to be made. It is to be understood that no future similar 
charges will be approved by this office. 

You are advised accordingly. 
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TRANSPORTATION—FARES—IN EXCESS OF LOWEST COMBINATION 


Where a transportation request calls for transportation at lowest rate available 
for coach service, payment therefor from appropriated funds on the basis 
of a through fare in excess of a combination of fares, over an intermediate 
point, affording the service required, is unauthorized. 


Comptroller General McCarl to the Auditor, Passenger Receipts, Great North- 
ern Railway Company, April 9, 1935: 

There has been considered the matter of your supplemental bills 
P-2531-A for $41, P-2732-A for $2.79, and P-2814-A for $16.88, 
transmitted to this office by the disbursing clerk for the Department 
of Justice at the United States Penitentiary, McNeil Island, Wash., 
and representing additional charges claimed for the transportation 
of discharged prisoners from Tacoma, Wash., to Phoenix, Ariz., 
Tucson, Ariz., and Fort Worth, Tex., in December 1931, and Feb- 
ruary and March 1932. The travel in question was covered by 
transportation requests J-362957, December 4, 1931, and J-362969, 
December 10, 1931, to Phoenix; J-362958, December 6, 1931, and 
J-376349, March 3, 1932, to Tucson; and J-376323, February 15, 
1932, to Fort Worth. All of the requests were drawn upon the 
Great Northern Railway, and each called for transportation of one 


person at the lowest rate and specified the class of service desired as 
“ Coach, if available.” 

The original bills covering this service claimed charges on the 
basis of fares of $45.49 to Phoenix, $47.33 to Tucson, and $80.72 to 
Fort Worth, said fares being constructed apparently by combining 
coach and first-class fares as follows: 


Tacoma to Phoenix: 
First-class fare to Portland 
Coach fare to Los Angeles. 
First-class fare to Phoenix 


Tacoma to Tucson: 
First-class fare to Portland 
Coach fare to Los Angeles 
First-class fare to Tucson 


Tacoma to Fort Worth: 
First-class fare to Portland 
Coach fare to Los Angeles 
First-class fare to Fort Worth 


In the audit of the accounts of the disbursing clerk, who paid the 
charges so claimed, this office suspended credit in the amounts of 96 
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cents per passenger for the travel to Phoenix, $2.12 per passenger 
to Tucson, and $25.51 per passenger to Fort Worth, total $31.67, 
on the basis of fares constructed as follows: 


Tacoma to Phoenix: 
First class to Portland 
Coach fare to Los Angeles 
First class to Phoenix 


Tacoma to Tucson: 


Upon request of the disbursing clerk for remittance of the over- 
payments, the supplemental bills above noted, were presented. In 
explanation of the supplemental bills, your letter of transmittal 
states, in effect, that, notwithstanding the transportation requests 
called for coach tickets if available, the charges originally claimed 
were in error in applying a coach fare to any portion of the journey 
for the reason that there were no coach fares available between 
these points; that inasmuch as the requests called for through tickets 
and through tickets were furnished, the “charge would have to 
be made on the basis of the only regular through rate that is avail- 
able, that would be the first-class rate. * * *” In support of 
this contention you cite and quote from A. 7. & S. F. Railway v. 
United States, 256 U. S. 205. 

The cited case involved travel of groups or parties between points 
between which no through party fares were published. The account- 
ing officers adjusted the accounts on the basis of combining the 
individual fare for a part of the journey, multiplied by the number 
of travelers concerned, with a party fare for the remainder, the 
charges so resulting being less than the charges claimed, on the 
basis of the through individual fare. There was thus a disapproval 
of the constructed through party fare between points between which 
no party fare was published. In other words, the tariff did not 
publish a through party fare or parties fares to and from an inter- 
mediate point, and since the only through fares were individual 
fares, it was held that individual fares must be applied to the through 
service there concerned. 
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The instant case presents a different situation. The fares used 
in determining the suspension in the disbursing clerk’s account, as 
well as the fares used in the supplemental bills, are all individual 
fares. The question is whether upon a transportation request which 
clearly shows that the service desired was transportation in coaches 
at the lowest rate the charges properly applicable are those resulting 
from the higher first class fare published as applying from origin to 
destination, or a lower fare constructed by combining fares to and 
from an intermediate point applicable to the service requested and 
performed. 

The first-class fare of $5.21 to Portland entitled the traveler to 
transportation in coaches between Tacoma and Portland. Apparently 
the first-class fare was the lowest fare applicable for coach travel 
between those points.. However, from Portland to San Francisco, 
there was a first-class fare and a coach fare, either of which entitled 
the passenger to travel in coaches between those points, the latter 
being the lower fare. Likewise, the same situation obtains for coach 
travel between San Francisco and Tucson, or Fort Worth. Each of 
these fares affords between the points noted the accommodations and 
services that the traveler desired. The accounting officers have held 
for many years that where a through fare exceeds the aggregate of 
the intermediates, the charges for Government transportation will 
be allowed only on the basis of the lower combination and that the 
use of appropriated funds is unauthorized for payment of charges 
necessitating subsequent reparation proceedings to recover the excess, 

If it be urged that the coach fare and the first-class fare are not 
like fares and that, therefore, a through first-class fare in excess 
of such a combination is not an unlawful fare, it would appear that 
such conclusion would be predicated upon the proposition that the 
published through first-class fare affords privileges which the coach 
fare does not afford. On the basis of such a distinction, however, it is 
to be noted that there is no published through fare affording only 
the service and privileges which the traveler desired and in such cir- 
cumstances it would appear that the lawful fare for the services 
requested to be furnished is the lowest combination affording such 
service. 

There appears no reason, therefore, why, since the requests clearly 
showed that travel in coaches at lowest rates available was required, 
the Government should be charged any more than the lowest rate 
applicable to such service. Accordingly, the claims presented in 
the supplemental bills are disallowed and there will be deducted 
from some unpaid bill the sum of $31.67, representing the overpay- 
ments as herein stated. 
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(A-60467) 


HOME OWNERS’ LOAN CORPORATION—EMPLOYMENT OF 
ATTORNEYS IN DUAL CAPACITY 


There is nothing in the act of June 13, 1933, 48 Stat. 131, authorizing an 
attorney-employee of the Home Owners’ Loan Corporation to accept 
employment, to examine titles, make reports thereon, etc., for applicants 
to the Home Owners’ Loan Corporation for loans, Serving as an attorney 
in preparing papers in connection with an application for a loan from 
the Corporation by which employed would or might be antagonistic to 
duties under the Corporation. 

Authority given by law to a public agency, such as that given to the Home 
Owners’ Loan Corporation by the act of June 13, 1933, 48 Stat. 182, to 
“ determine its necessary expenditures ” does not place such agency beyond 
all law or accountability with respect to its expenditures, rather there 
is imposed a responsibility specifically to determine as necessary to the 
carrying out of its public duty any expenditure not in conformity with 
law, svund public policy, or established accounting requirements, and 
necessarily, in advance of the incurring of the obligation as the authority 
is not to condone an unlawful use but rather to determine that a con- 
templated use is necessary to the discharge of the public duty. 


Comptroller General McCarl to The Chairman, Federal Home Loan Bank 
Board, April 10, 1935: 


There has been received your letter of February 18, 1935, as 
follows: 


I attach an opinion of the general counsel of Home Owners’ Loan Cor- 
poration which states the facts upon which it is given and respectfully re- 
quest your opinion as to whether or not the payments referred to were 
legally made. 


The opinion of your general counsel is as follows: 


I am informed that Messrs. B. L. Kessinger and M. Carlisle Minor were 
employed by Home Owners’ Loan Corporation on a monthly salary basis and 
that they have performed the services for which they were employed and that 
they have expended the usual hours required by the Corporation in its em- 
ployment to earn their salaries. I am informed that, at the same time, the 
Corporation, knowing that these gentlemen were employed by the Corporation 
on a salaried basis, approved them as fee attorneys acceptable to the Corpora- 
tion, to be employed by a home owner to examine and report upon titles and 
close loans at the expense of the home owner. This method of operation by 
which a lawyer is employed by the Corporation and is permitted to do any 
private practice on the outside is contrary to the policy of the Corporation and 
the arrangement in these cases has been discontinued. The arrangement in 
the cases referred to, however, was approved by the board of directors of the 
Corporation. 

Upon this statement of facts, I am requested to give an opinion as to 
whether or not such arrangement was illegal. 

Home Owners’ Loan Act of 1933 provides in reference to the Corporation 
“and shall determine its necessary expenditures under this act and the man- 
ner in which they shall be incurred, allowed, and paid, without regard to the 
provisions of any other law governing the expenditure of public funds.” It 
is my opinion, therefore, that the employments above referred to and which 
were approved by the Corporation were legal. 


Section 4 (e) and (f) of the Home Owners’ Loan Act of 1933, 
dated June 13, 1933, 48 Stat. 131, requires that loans “ shall be secured 
by a duly recorded home mortgage.” There is imposed on the Home 
Owners’ Loan Corporation the responsibility of approving the title 
to the property prior to granting of loans thereon. 

7556°—35——49 
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Section 4 (j) and (k) of the same act provides, in part, as fol- 
lows: 


(j) The Corporation shall have power to select, employ, and fix the com- 
pensation of such officers, employees, attorneys, or agents as shall be necessary 
for the performance of its duties under this act, without regard to the provi- 
sions of other laws applicable to the employment or compensation of officers, 
employees, attorneys, or agents of the United States. No such officer, em- 
ployee, attorney, or agent shall be paid compensation at a rate in excess of the 
rate provided by law in the case of the members of the Board. * * * 

(k) The Board is authorized to make such bylaws, rules, and regulations, 
not inconsistent with the provisions of this section, as may be necessary for 
the proper conduct of the affairs of the Corporation. * * * 


The Manual of Rules and Regulations of the Home Owners’ Loan 
Corporation, VI-1-d (1), (2), and (7) and VI-16 (as amended by 
bulletin A-35, dated January 8, 1935), provide, in part, as follows: 


(1) Selection of fee attorneys and title companies.—The State manager and 
State counsel shall select and recommend responsible tithe companies for title 
examinations and other purposes required in connection with making loans, and 
shall select also all necessary fee attorneys, who shall be the best qualified at- 
torneys available in the territory. Both individual attorneys and firms of 
attorneys shall be selected on the basis of the best interests of the Corporation. 
All fee attorneys and title companies shall be selected subject to the approval 
of the general counsel. 

(2) Fee attorneys are not employees—Fee attorneys are not employees of 
this Corporation and shall be paid upon a fee basis. All such attorneys should 
be directed to execute the form “ Statement of fee attorney.” Such statement 
shall bear the approval of the State counsel and the State manager, where sub- 
mitted by the retail department, and that of the special representative and 
chief counsel where submitted by the wholesale department. * * * 

- 7” - * * * oo 


(7) Attorneys who are holding public office.—Title work shall not be given 
to a fee attorney actively engaged in running for public office, but he shall be 
allowed to complete work previously given him before he sought such office. 
If a fee attorney is holding any public office, which makes it impossible for 
him properly to handle title work for this Corporation, then during such period 
of office no title work shall be referred to him. The holding of public office 
shall not disqualify a fee attorney, if the duties of such office do not interfere 
with proper handling of the title work of the Corporation. No person may be 
employed as a salaried attorney while engaged in running for public office or 
while holding public office. 

* . ” ” ” ~~ * 

16. Fees, charges, and expenses— 

Ordinary charges authorized and required for services rendered for examina- 
tion of abstracts, examination of title, and appraisal, and like necessary serv- 
ices shall consist of the following: 

* a » * a © a 


Necessary recording, and similar fees charged by public officials; 

Necessary charges for perfecting title as approved by the State counsel of 
the Corporation in a sum not exceeding $75.00 in any case unless specifically 
approved by the board of directors; 

Necessary and usual fees, not exceeding the customary fees for such services, 
for abstracts, examinations of abstracts, certificate of title or title insurance as 
recommended by the State manager and State counsel with the approval of the 
general counsel ; 

Charges of attorneys or title companies for escrow services or for closing 
loans as recommended by the State manager and State counsel and approved 
by the general counsel, and 

Any other necessary charge for like necessary services as specifically ap- 
proved by the Board of Directors. 

All the above incidental costs should be paid by the applicant at the time of 
closing. If the applicant is unable to pay these costs, the amount may be 
advanced to him and incorporated in the mortgage debt, provided the whole is 
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within the percentage of property value provided in the Act. If the loan is not 
closed, the State managers are authorized and directed to collect all expenses 
incurred in cases where (1) the applicant voluntarily withdraws his applica- 
tion, (2) the loan is not made on account of defects in title, or (3) the appli- 
cant has misrepresented or concealed such facts as would have caused the 
rejection of his application. Ordinary and necessary charges made by agents, 
brokers, banks, or other corporations or attorneys against mortgagees for serv- 
ices rendered to them are not considered by the Home Owners’ Loan Corpora- 
tion to be condemned by the Home Owners’ Loan Act of 1933, as amended. 
The Corporation will not go forward with the refunding of indebtedness, how- 
ever, in cases where applicants employ representatives upon the representation 
that such representative is able to secure more or better service or treatment 
from the Corporation than the mortgagor himself could receive, or where 
charges made by such representatives in any way, directly or indirectly, 
adversely affect any mortgagor involved. 

There is nothing in the act of June 13, 1933, 48 Stat. 131, which 
would authorize an attorney-employee of the Home Owners’ Loan 
Corporation to accept employment to examine titles, make reports 
thereon, etc., for applicants to the Home Owners’ Loan Corporation 
for loans, and it is readily apparent that serving as attorney in pre- 
paring papers in connection with an application for a loan from the 
Corporation by which he is employed would or might be antagonistic 
to his duties to such Corporation. 

It is understood from the facts as stated in the opinion of your 
general counsel that the question considered by him was whether the 
action of the Corporation in approving the attorney-employees as fee 
attorneys to act also as private attorneys and for pay, for applicants 
in title matters for submission to the Corporation as basis for loans, 
rendered such attorney-employees ineligible to compensation as em- 
ployees of the Corporation. It is not stated that the attorney- 
employees ever acted as fee attorneys for applicants, and it is as- 
sumed they had not, as otherwise the real question in the matter 
undoubtedly would have been submitted for the views of your gen- 
eral counsel rather than the one stated by him as having been 
submitted. 

While this office cannot agree with your general counsel that the 
authority granted the Corporation by the Home Owners’ Loan Act 
of 1933, to “determine its necessary expenditures” resolves the 
doubt in the matter, apparently the approving of such attorney- 
employees as fee attorneys was in error as your general counsel states 
such practice is contrary to the Corporation’s policy—it would 
clearly be contrary to sound public policy—and if there is no more 
involved than such error in the Corporation’s action in approving 
such attorney-employees as fee attorneys it is not believed the error 
on the part of the Corporation in merely approving need bring into 
question the status of the employees or their right to compensation 
as such. However, if such attorney-employees actually practiced as 
attorneys for applicants for loans there appears involved not only 
their employment status and right to compensation from public 
funds but all actions taken by them on behalf of the Corporation 
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respecting or having any relation to applications for loans by their 
clients. 

With respect to the authority of the Corporation in the uses of the 
public moneys entrusted to it, it seems appropriate to point out that 
authority given by law to a public agency to “ determine its neces- 
sary expenditures ” does not place such agency beyond all law or 
accountability with respect to its expenditures, rather there is im- 
posed a responsibility to specifically determine as necessary to the 
carrying out of its public duty any expenditure not in conformity 
with law, sound public policy, or established accounting require- 
ments, and necessarily, in advance of the incurring of the obligation 
as the authority is not to condone an unlawful use but rather to 
determine that a contemplated use is necessary to the discharge of 
the public duty. 

The permitting of employees to practice before the public agency 
by which employed would seem so improper and so out of line with 
sound public policy as to suggest no need for a prohibiting statute 
to insure avoidance, yet, with respect to far less serious matters see 
the act of March 3, 1917, 39 Stat. 1106; section 6, act May 10, 1916, 
39 Stat. 120, as amended, prohibiting payment of compensation in 
dual employments; section 190, Revised Statutes of the United 
States, prohibiting former employees from appearing as attorneys 
in the prosecution of claims against the Government; and, also, sec- 
tion 109, act March 4, 1909, 35 Stat. 1107, prohibiting officers and 
employees from aiding or assisting in claims against the United 
States. And in addition it appears violently in conflict with the 
yearly appropriating of billions of dollars of public moneys to pro- 
vide employment for those out of work, for those supplied regular 
employment by the Government to further increase their income at 
the expense of those not so employed, who need the work, and who 
no doubt are equally competent. 


(A-60743) 


BONDS—DISPOSITION OF PROCEEDS WHEN FORFEITED— 
IMMIGRATION AND NATURALIZATION SERVICE 


When Liberty bonds deposited as security by aliens admitted to this country 
under bond are forfeited, they should be converted into cash and deposited 
to the credit of a special fund and any claims against the same, such as a 
claim by the State for hospitalization of the alien, should be submitted to 
the General Accounting Office for direct settlement. 


Comptroller General McCarl to the Secretary of Labor, April 11, 1935: 
There has been received your letter of March 4, 1935, as follows: 


On July 8, 1930, Michael Stylianou, an alien, was admitted to the United 
States upon the filing of a public charge bond in the sum of $500, as author- 
ized by section 21 of the Immigration Act of February 5, 1917 (39 Stat. 874). 
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Because of the desire of the alien to substitute Liberty bonds for Treasury 
notes as collateral, a new public charge bond was executed on June 30, 1933. 
The bond provides, in part, us follows: 

“Now, therefore, the conditions of this obligation are such that (1) if the 
above-bounden obligors shall, in case the said alien is admitted into the United 
States, jointly and severally, well and truly, as long as the said alien remains 
in the United States, save harmless the United States, and every State, Terri- 
ory, county, town, municipality, and District thereof, and every institution 
supported in whole or in part by public funds (Federal, State, territorial, 
county, town, or municipal) against said alien becoming a public charge, and 
from any and all charges or expenses arising therefrom whatsoever, the 
cause may be and whether it arises prior to or subsequent to arrival in the 
United States; * * *,.” 

The alien deposited Fourth Liberty Loan bonds in the sum of $500 as secu- 
rity on the public charge bond, giving the Secretary of Labor a power of attor- 
ney to sell, assign, or transfer said bonds or any part thereof without notice 
at public or private sale in case of any default in the performance of any 
of the conditions or stipulations in the public charge bond. A copy of the 
public charge bond and power of attorney are inclosed for your information. 

The alien became insane and on October 14, 19338, was committed to the 
Brooklyn State Hospital, Brooklyn, New York, an institution supported wholly 
by State funds, where he remained until his deportation on February 17, 1934. 
xpenses in the amount of $250 were incurred by the State of New York on 
account of the alien’s hospitalization in the Brooklyn State Hospital. The 
lien was deported at the expense of the steamship company bringing him to 
the United States and the only expenses incurred by the Immigration and 
Naturalization Service in connection with his deportation were taxi and 
street car fares in the amount of $5.40. 

On April 11, 1934, this Department declared the public charge bond breached 
and the penalty forfeited. The Fourth Liberty Loan bonds in the sum of $500 
which were posted as collateral are on deposit in this Department. 

Your decision is requested as to the proper procedure to be followed in 
reimbursing the State of New York for the expenses incurred on behalf of the 
alien while he was a patient in the Brooklyn State Hospital. 


Section 21 of the act of February 5, 1917, 39 Stat. 891, provides: 


That any alien liable to be excluded because likely to become a public charge 
or because of physical disability other than tuberculosis in any form or a loath- 
some or dangerous contagious disease may, if otherwise admissible, nevertheless 
be admitted in the discretion of the Secretary of Labor upon the giving of a suit- 
able and proper bond or undertaking, approved by said Secretary in such amount 
and containing such conditions as he may prescribe to the United States and to 
all States, Territories, counties, towns, municipalities, and districts thereof, 
holding the United States and all States, Territories, counties, towns, munici- 
palities, and districts thereto harmless against such alien becoming a public 
charge. In lieu of such bond, such alien may deposit in cash with the Secretary 
of Labor such amount as the Secretary of Labor may require, which amount 
shall be deposited by said Secretary in the United States Postal Savings Bank, 
a receipt therefor to be given the person furnishing said sum, showing the 
fact and object of its receipt and such other information as said Secretary may 
deem advisable. All accruing interest on said deposit during the time same 
shall be held in the United States Postal Savings Bank shall be paid to the 
person furnishing the sum for deposit. In the event of such alien becoming a 
publie charge, the Secretary of Labor shall dispose of said deposit in the same 
manner as if same had been collected under a bond as provided in this section. 
In the event of the permanent departure from the United States, the naturaliza- 
tion, or death of such alien, the said sum shall be returned to the person by 
whom furnished, or his legal representatives. The admission of such alien shall 
be a consideration for the giving of such bond, undertaking, or cash deposit. 
Suif may be brought thereon in the name and by the proper liw officers either 
of the United States Government or of any State, Territory, district, county, 
town, or municipality in which such alien becomes a public charge. 


The $500 in Liberty bonds were deposited as a bond pursuant to 
the above quoted statute, to “save harmless the United States, and 
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every State, Territory, county, town, municipality, and district 
thereof, and every institution supported in whole or in part by public 
funds (Federal, State, Territorial, county, town, or municipal) 
against said alien becoming a public charge and from any and all 
charges or expenses arising therefrom.” ‘The bond is accompanied 
by a power of attorney authorizing the Secretary of Labor to sell 
the Liberty bonds “ and to apply the proceeds of such sale or collec- 
tion, in whole or in part, to the satisfaction of any damages, de- 
mands, or deficiency arising by reason of such default.” 

Under the circumstances the forfeited Liberty bonds should be 
converted into cash and the proceeds deposited to the credit of a 
special fund. The claim of the State of New York and any other 
claims against the fund should be submitted to this Office for settle- 
ment, together with administrative recommendation for disposition 
of the balance of the fund, if any. 


(A-60806) 


MISCELLANEOUS RECEIPTS—PROCEEDS FROM SALE OF SEEDS IN 
DROUGHT-STRICKEN AREAS 


The act of June 19, 1934, 48 Stat. 1056, authorizing the purchase, sale, or gift 
of seeds in drought-str:cken areas, contemplates that all expenses of the 
procurement and distribution of the seeds, whether by sale or gift, should 
be borne by the appropriation. Any proceeds from the sale of such seeds 
should be covered into the general fund of the Treasury as miscellaneous 
receipts in accordance with section 3618, Revised Statutes, without any 
deduction for expenses. 


Comptroller General McCarl to the Secretary of Agriculture, April 11, 1935: 
There has been received your letter of March 12, 1935, as follows: 


Pursuant to allotment made by the President and the terms of the “ Emer- 
gency Appropriation Act, fiscal year 1935”, approved June 19, 1934 (48 Statute 
1056), this Department has purchased large quantities of seeds for distribution 
in drought-stricken areas. Purchases were necessarily made in localities where 
suitable seeds were available and distribution will be made in those localities 
where the need is greatest. This will entail movement by freight or otherwise 
with resultant charges. Charges have also been incurred for storage and for 
cleaning necessary to place the seeds in suitable condition for planting. Pur- 
chases were made at varying prices and at different periods. It is contem- 
plated that sales will also be made at different periods, therefore storage charges 
cannot be definitely determined. It is proposed that disposition be made of 
the seeds by sale at prices which will cover their cost plus an amount estimated 
sufficient to cover all costs, including shrinkage, handling, freight, storage, 
cleaning and selling costs. In this connection your opinion is requested 
in the matter of disposition of the proceeds of such sales, ; 

The act provides for “the purchase, sale, gift, or other disposition of seed, 
feed, freight, summer fallowing, and other similar purposes.” It is apparent 
that if the seeds were to be distributed as gifts that all expenses in connection 
with sale, storage, freight, cleaning, etc., would necessarily be paid from the 
appropriation from which purchases were made. Does it follow that such 
expenses must be paid from the appropriation or may they be paid from the 
proceeds of sale under authority contained in section 489, title 31, U. 8S. Code, 
as follows: 

“From the proceeds of sale of old material, condemned stores, supplies, or 
other public property of any kind, before being deposited into the Treasury, 
either as miscellaneous receipts on account of ‘ proceeds of Government prop- 
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erty’ or to the credit of the appropriations to which such proceeds are by 
law authorized to be made, there may be paid the expenses of such sales, as 
approved by the General Accounting Office, so as to require only the net pro- 
ceeds of such sales to be deposited into the Treasury, either as miscellaneous 
receipts or to the credit of such appropriations, as the case may be.” 

If the expenses may be paid from the proceeds of sale, may the appropriation 
be reimbursed from the proceeds to the extent that such expenditures have 
heretofore been paid from the appropriation and such as may be paid up 
to the time that receipts will become available? 

Is it permissible to deposit the proceeds of sale to the appropriation, or to 
a special fund, from which selling costs will be paid pending final determination 
of the net amount to be eventually deposited as miscellaneous receipts or turned 
back to the Treasury as surplus? 

In order that administrative instructions may be issued at the earliest prac- 
ticable date it is requested that your reply be made as expeditiously as 
possible. 


The appropriation referred to in your submission is specifically 
available for expenses incident to the sale or gift of the seeds to be 
distributed, and it would appear to have been the intention of the 
Congress that all expenses of the procurement and distribution of the 
seeds, whether by sale or gift, should be borne by the appropriation. 
Accordingly, the entire proceeds realized from the sale of the seeds 
should be covered into the Treasury as miscellaneous receipts in 
accordance with sections 3617 and 3618, Revised Statutes, without 
any deduction for expenses. 


(A-60747) 


40-HOUR WEEK—NAVY YARD EMPLOYEES—OVERTIME 
COMPENSATION 


Overtime compensation at the rate of time and one-half, computed in ac- 
cordance with the provisions of the act of March 28, 1934, 48 Stat. 522, is 
payable to employees of the navy yards’ subject to the act, for time worked 
in excess of their regular tour of duty of 40 hours in any one week which 
included a legal holiday, whether or not work was performed on the 
holiday. 


Comptroller General McCarl to the Secretary of the Navy, April 12, 1935: 
There has been received your letter of March 6, 1935, as follows: 


The following question has arisen under section 23 of the Independent Offices 
Appropriation Act, 1935, passed March 28, 1934. 

Certain specially trained mechanics at the navy yard, Boston, Mass., whose 
regular tour of duty is 8 hours per day, Mondays to Fridays, inclusive, (40 
hours per week) were ordered to perform 8 hours work on Saturday, February 
23rd, 1985. These men did not work on the legal holiday, Friday, February 22nd. 
Had they not been called to work on Saturday, February 23rd, they would have 
received 48 hours pay as for their 40 hour work week; 32 hours actually 
worked Monday to Thursday, inclusive; plus the gratuity pay for the holiday. 
If, instead of working on this Saturday, they had worked on Friday, the holiday, 
in accordance with your decision to the Secretary of the Navy, of May 19, 1934, 
(A—54807), they would have been paid at their straight time rate for the 
additional 8 hours worked and would therefore have received 56 hours pay 
for the week. 

Having had their holiday on Friday, February 22, 1935, with gratuity pay, 
and having been called back to work 8 hours on Saturday, February 23, 1935, 
their total time actually worked during this calendar week is 40 hours, the same 
as though they had worked on the holiday and not on the Saturday. 

Since these men were worked on Saturday instead of on the holiday, are 
they entitled to pay at the rate of 150 percent of their regular per diem rate 
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for the work so performed, or a total for the week equal to 60 hours straight 
time, (a) because work on this day was outside their regular tour of duty, 
Monday to Friday, or (b), because the holiday completed 40 hours time for 
the week and therefore the work on Saturday is to be considered overtime? 


Legal holidays falling on one of the five days constituting the regu- 
lar tour of duty of employees subject to the provisions of section 23 of 
the act of March 28, 1934, 48 Stat. 522, establishing the 40-hour 
week, are to be regarded as a part of the 40-hour week, whether or 
not work is actually performed on the holiday. 13 Comp. Gen. 295; 
id. 370; id. 444. If no work is performed on the holiday, per diem 
employees are entitled to their regular compensation. If work is 
performed on the holiday in such cases, per diem employees are 
entitled to twice their regular compensation. 

In this case, therefore, Friday, February 22, completed the regular 
tour of duty of these Navy Yard employees for the week beginning 
with Sunday, February 17, and ending with Saturday, February 
23, it being understood there was no change in the regular tour of 
duty of the employees for that one week. Hence, work on Saturday, 
February 23, was overtime for which compensation is payable under 
the terms of the 40-hour week statutory provisions, supra, at the rate 
of time and one-half computed on the basis of the regular increased 
hourly rate required by said statute. 

Referring to your concluding paragraph, these employees are not 
entitled to compensation for said week on the basis of 60 hours’ 
straight time but on the basis of 52 hours’ straight time computed 
at the increased rate authorized by the 40-hour week statutory pro- 
vision, that is, 40 hours on 5 days, Monday to Friday, inclusive, 
and 12 hours (time and one-half for 8 hours) overtime compensation 
for Saturday. 


(A-61166) 
PAY—LONGEVITY—ENLISTED MEN—NAVY 


An enlisted man of the Navy is entitled to credit for service for time spent 
under arrest awaiting trial and time spent in confinement after trial and 
prior to date of expiration of the man’s enlistment under sentence of court 
martial in cases where the court martial is subsequently set aside by the 
Secretary of the Navy. 


Comptroller General McCarl to the Secretary of the Navy, April 12, 1935: 


There has been received your first endorsement March 29, 1935, of 
request of the Paymaster General, United States Navy, submitting 
for consideration proposed change in pay bill instructions, as 
follows: 


Add the following to the uote in paragraph B-3 (e) and paragraph B-5 (b), 
appendix A, Bureau of 8 and A Manual. 

“ Nonperformance of duty because imprisoned does not include time spent 
under arrest awaiting trial, or time spent in confinement after trial under 
sentence of court martial in cases where the court martial is subsequently set 
aside by the Secretary of the Navy.” 
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Paragraph B-3 (e) and paragraph B-5 (b) of the pay bill in- 
structions provide with respect to time which may be included in 
computing longevity increases in pay and for enlistment allowances, 
that such service shall not include periods of “nonperformance of 
duty because imprisoned both while in arrest resulting in court- 
martial sentence and while serving said sentence.” 

In 4 Comp. Gen. 1021, it was said: 


* * * when the Secretary of the Navy sets aside the sentence of a naval 
court martial the officer or enlisted man, insefar as pay is concerned, shall 
be restored, as nearly as may be, to the condition he would have been in had 
there been no sentence of him by a court martial. 


Consistent with the foregoing rule an enlisted man’s service status 
is not affected by a sentence set aside by the Secretary of the Navy. 
The rule, however, does not apply so as to extend the man’s naval 
status beyond the date of expiration of his enlistment. Should 
such sentence be set aside when the man is imprisoned after date 
his enlistment is due to expire, the setting aside of the sentence will 
not give him a service status subsequent to date of expiration of 
enlistment, since he was not held for service after such date. Deci- 
sion A~22565, May 19, 1928. Accordingly, to be consistent with the 
law, the proposed amendment should be modified to read as follows: 


Nonperformance of duty because imprisoned does not include the time 
spent under arrest awaiting trial or time spent in confinement after trial 
and prior to date of expiration of the man’s enlistment under sentence of 
court martial in cases where the court martial is subsequently set aside by 
the Secretary of the Navy. 


If so modified, there is perceived no reason why the proposed 
change should not be promulgated. 


(A-60424) 
CLASSIFICATION—FIELD POSITIONS, DEPARTMENT OF AGRICULTURE 


Pay rolls of field positions under the Department of Agriculture must show 
the Classification Act grade in which the positions have been administra- 
tively placed or allocated pursuant to section 2 of the Brookhart Salary 
Act of July 3, 1930, 46 Stat. 1005. In applying that statute, if no position 
in the departmental service in the District of Columbia, subject to the 
Classification Act is found to be comparable to a field position, never- 
theless, the field position is required to be placed or allocated administra- 
tively in one of the salary grades prescribed by the Classification Act 
as nearly comparable to a departmental! position as is practicable. 


Comptroller General McCarl to the Secretary of Agriculture, April 15, 1935: 

There has been received letter dated February 7, 1935, from the 
Assistant Director of Finance, Office of Budget and Finance, De- 
partment of Agriculture, as follows: 


Reference is made to Mr. Griggs’ letter of February 2, 1935, addressed to 
the Chief, Bureau of Plant Industry, A-IM-221, which states in part, as 
follows: 

“Hereafter, all pay-roll vouchers should he prepared to show the appli- 
cable classification grade of all regular and emergency positions, the salary 
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rates of which are controlled by the Classification Act of 1923, as amended, 
and Executive Order No. 6746 of June 21, 1934.” 

In a decision rendered by the Comptroller General, A-39245, A-39328, 
dated January 15, 1935, to the Secretary of War, it was held in part as 
follows : 

“You are advised, therefore, that the Classification Act grade need not 
be shown for the regular field positions under the War Department which 
have not heretofore been classified and the salaries of which are paid under 
regular appropriations.” 

In view of the above-cited decisions, is it necessary for the Department of 
Agriculture to show on all pay rolls the applicable classification grades of 
all regular field positions as requested by Mr. Griggs? 

Office letter of February 2, 1935, as to regular field employees, 
was prompted by voucher no. 205034, pay roll for the period 
March 16 to 31, 1934, under the appropriation item “ Cotton Pro- 
duction and Disease, 1934”, which shows some positions classified 
and similar positions with no showing of classification. For ex- 
ample, line 8 shows an associate agronomist, $3,200 per annum in 
grade P-3, whereas line 6 shows an associate agronomist, $3,200 
per annum, with no classification grade. However, line 13 shows 
an assistant agricultural economist at $2,600 per annum without 
a classification grade, but there is no similar position shown on 
the pay roll for comparison. Also, voucher no. 187704, pay roll 
for the period March 1 to 15, 1934, under the appropriation item 
“Arlington Farm, 1934”, shows, among other positions, a horti- 
culturist at $5,000 per annum, principal clerk at $2,800 per annum, 
assistant clerk-stenographer at $1,980 per annum, and assistant 
scientific aide at $1,800 per annum, with no showing of classifica- 
tion grades, whereas voucher no. 191440, pay roll for the period 
March 1 to 15, 1934, under the appropriation item “Fruit and 
Vegetable Crops and Diseases, 1934”, shows the positions of hor- 
ticulturist at $4,000 per annum, grade P-4, assistant clerk-stenog- 
rapher at $1,800 per annum, grade CAF-3, and voucher no. 205034, 
supra, shows assistant scientific aide at $1,620 per annum, grade 
SP-4. These pay rolls relate only to the field service positions 
paid under regular appropriations. 

Section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1005, provides in part as follows: 

The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain civilian 
positions in the field services, the compensation of which was adjusted by the 
act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be prac- 
ticable, to the rates established by the act of May 28, 1928 (U. 8. C., Supp. 3, 
title 5, sec. 673), and by this act for positions in the departmental services 
in the District of Columbia. * * * 

The requirements of this provision of law are mandatory, 10 Comp. 
Gen. 20, and there is no provision appearing in the annual appro- 
priation acts providing for the salaries of field positions under the 
Department of Agriculture (fiscal year 1934, act of Mar. 8, 1933, 
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47 Stat. 1443, and fiscal year 1935, act of Mar. 26, 1934, 48 Stat. 
476), to exempt field positions from the requirements of said statute. 

The decision of January 15, 1935, to the Secretary of War, 
A-39245/A-39328, 14 Comp. Gen. 539, to which you call attention, 
considered an exceptional condition in the field service of the War 
Department where practically the entire clerical force had never 
been classified prior to June 30, 1932, the date of the Economy Act, 
although office decision of January 11, 1932, had required such classi- 
fication. Most of the employees in that service were receiving com- 
pensation rates lower than those fixed by the Classification Act for 
similar positions in the District of Columbia and there would have 
been necessary a large additional appropriation to put into effect 
the increased rates. As this was impossible under the terms of the 
Economy Act prohibiting increases in compensation, the decision of 
July 15, 1932, 12 Comp. Gen. 48, authorized suspending the classifica- 
tion of said field force under the War Department. As the War 
Department reported to this office no savings under personnel ap- 
propriations during the current fiscal year from which increases in 
compensation necessary to put into effect the classification of said 
field force might be made, the decision of January 15, 1935, further 
suspended classification. 

The condition considered in that decision is not understood to exist 
in the field service of the Department of Agriculture as to salaries 
paid under the regular appropriations, but rather that there may be 
involved decreases in compensation. If any increases in compensa- 
tion would be necessary in properly classifying a particular field 
position under the Department of Agriculture, and there are no 
savings on an annual basis from which such increases could be paid, 
and it is so reported to this Office, no further objection will be made, 
at least during the current fiscal year, to the omission from the pay 
rolls of the classification grade designation as to such position. How- 
ever, as to all other field positions, the audit action requiring that 
pay rolls of field positions under the Department of Agriculture shall 
show the Classification Act grade must be and is affirmed. 

There has been noted, also, in a letter dated February 5, 1935, from 
the Acting Chief of the Bureau of Chemistry and Soils, a statement 
as follows: 

* * * Where classification grades are not shown in the future, it should be 


understood that the title of the position indicates an excepted position and 
necordingly there is no applicable grade. 


The annual appropriations for the Bureau of Chemistry and Soils 
(fiscal year 1934, act of Mar. 3, 1933, 47 Stat. 1451, and fiscal year 
1935, act of Mar, 26, 1934, 48 Stat. 478) provide for no positions in 
the field service excepted from the terms of the Classification Act 
as extended to the field service by section 2 of the Brookhart Act, 
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supra. In applying that statute, if no position in the departmental 
service in the District of Columbia, subject to the Classification Act 
is found to be comparable to a field position, nevertheless, the field 
position is required to be placed or allocated administratively in one 
of the salary grades prescribed by the Classification Act as nearly 
comparable to a departmental position as is practicable. 


(A-57785) 
CONTRACTS—VARIATION CLAUSE—PURCHASE OF TRUCKS 


The variation clause in the Standard Form of Governinent Contract is not 
properly for consideration in conferring any authority for the purchase 
of additional trucks, the number of which should be definitely stated in 
the contract on the basis of the advertised specifications. 


Comptroller General McCarl to the Secretary of War, April 18, 1935: 


Contract W-398-qm-4468, dated September 12, 1934, with the 
Fargo Motor Corporation, required the delivery of 1,897 motor 
trucks having certain characteristics, including piston displacement 
of not less than 205 cubic inches, and which requirement you have 
been heretofore informed was improper in Government specifica- 
tions, and the contract contained a provision for variation of not 
exceeding 25 percent. On October 13, 1934, a supplemental agree- 
ment was entered into increasing the number of trucks to be de- 
livered by 36; 4 change orders of October 13, 1934, increased the 
number by 169, 82, 8, and 200 trucks, respectively; 2 change orders 
of October 17, 1934, increased the number by 163 and 352, respec- 
tively; and 2 change orders of October 26, 1934, increased the number 
by 4 and 78, respectively. As this increase largely exceeded the 25 
percent variation clause in the contract, the Quartermaster Gen- 
eral of the Army was requested in letter dated February 16, 1935, 
to furnish a report with respect thereto, and he has reported in letter 
of February 27, 1935, as follows: 

Reference your letter of February 16, 1935, file A-JA—CC, to the Quarter- 
master General, Contract W 398 qm-4468 with the Fargo Motor Corporation 
dated September 12, 1934, was entered into as a result of bids received on 
Invitation for Bids No. 398-35-12 issued by the Holabird Quartermaster Depot 
on July 24, 19384. The above invitation for bids covered requirements for a 
total of 2,493 trucks, 14%4-ton, motor gasoline (4-wheel 2 rear-wheel drive), light 
chassis with cargo bodies, in accordance with U. 8S. Army tentative specification 
PWA-LP-91-511 dated July 21, 1934. Due to variations in minor details of 
the vehicles to be furnished under this invitation, they were divided into six 
items. 

The original award to the Fargo Motor Corporation was for 1,897 vehicles 
followed by a delayed award for 495 additional, making a total of 2,392 vehicles. 
This total of 2,392 vehicles awarded to the Fargo Motor Corporation, together 
with 101 vehicles awarded to the Chevrolet Motor Company made a total of 
2,493 vehicles, or the number of vehicles for which bids were requested. 

Increases to the Fargo Motor Corporation were made for 597 vehicles under 


the provision of the invitation authorizing the United States to increase the 
quantities by not more than twenty-five percent during the life of the contract. 
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In making these increases the contract was considered as a whole and increases 
were made so that the total of vehicles under contract did not exceed the num- 
ber for which advertising was obtained, plus the authorized increase of twenty- 
five percent. 


Of course, the conclusion stated in the letter of February 27, 1935, 
is not in accord with the terms of the contract or the law. The con- 
tract of September 12, 1934, was for a definite quantity of trucks, 
namely, 1,897 and the so-called “ delayed award of 495” additional 
trucks did not constitute a part of the contract for the computation 
of the 25 percent variation and the number of trucks named in 
the advertisement likewise formed no basis therefor. 

Moreover, the variation clause in the standard form of contract 
and as generally used is for the purpose of making allowance for 
variations in manufacture or delivery and is not properly for con- 
sideration in conferring any authority for the purchase of such 
equipment as trucks, the number of which should be definitely stated 
in the contract on the basis of the advertised specifications so that 
prospective bidders may take into consideration the availability of 
their plants to manufacture the contract quantity, having regard for 
the fact that manufacturers of trucks have a commercial market to 
meet along with the Government market and that overtime, ete., 
necessarily results in higher prices. 

The public need for vehicles is a matter for definite ascertainment 
and statement in the advertised specifications and in event the need 
has been underestimated, the additional quantity of trucks, in this 
case 597, should be contracted for on the basis of an advertisement 
for bids therefor. 

No further question will be raised with respect to the additional 
trucks ordered under this particular contract but the proper admin- 
istrative action should be taken to discontinue such procedure as not 
in accordance with law. 


(A-61189) 
TRAVEL EXPENSES—NURSE CORPS, NAVY 


Where a member of the Nurse Corps, U. S. Navy, is detached from duty under 
orders directing her to proceed to her home for discharge at expiration 
of accumulated leave, and the orders subsequently are modified directing 
her to wait further orders at her home instead of being discharged, and 
by further orders she is directed to proceed to another station for duty, 
the effect of her orders as modified is the same as if the original orders had 
directed her to proceed to the new station with permission to spend accu- 
mulated leave at her home and she is entitled only to transportation and 
travel expenses for direct travel from the old to the new station. 


Comptroller General McCarl to Esther J. Graebner, Nurse, United States 
Navy, April 18, 1935: 


There has been received your request. for review of settlement, 
December 28, 1934, adjusting your claim for travel expenses under 
orders of May 22, 1934, as modified. 
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Under the orders of May 22, 1934, you were detached from duty 
at the Naval Hospital, Boston, Mass., and directed to proceed to 
your home at Saginaw, Mich., for discharge at the expiration of the 
amount of leave to which you were entitled. By dispatch order 
of June 27, 1934, you were directed to wait further orders at Sagi- 
naw, Mich., instead of being discharged from the Navy Nurse Corps, 
and by orders of July 16, 1934, you were directed to proceed to 
Philadelphia, Pa., and report to the medical officer in command of 
naval hospital, League Island, for duty. The settlement allowed 
you costs of transportation from Boston to Philadelphia and 
allowed travel expenses between these places, a total of $22.33, and 
charged you with transportation furnished you from Boston, Mass., 
to Saginaw, Mich., and from Saginaw, Mich., to Philadelphia, Pa., 
and amount reimbursed you for travel expenses incurred for such 
travel, in the total amount of $72.78 and requested you to remit 
the difference, $50.45, which apparently you have remitted. 

Under the law, act of May 13, 1908, 35 Stat. 146, the pay and 
allowance of Navy nurses are assimilated to the pay and allowances 
of the Nurse Corps of the Army. 13 Comp. Gen. 94. Under the 
Army law, act of July 9, 1918, 40 Stat. 879, nurses are entitled to 
“transportation and necessary expenses when traveling under 
orders” and Army regulations provide that members of the Nurse 
Corps are entitled to transportation and expenses for travel under 
competent orders “between stations of duty” and “ from last sta- 
tion of duty to home upon discharge or relief from active service.” 
Paragraph 17(b), and (1) and (2), article 40-20, Army Regula- 
tions. Transportation or travel expenses of nurses for travel per- 
formed incident to leave of absence, not being travel on public 
business, is not authorized. Had you been discharged at your home 
in Saginaw, Mich., under orders of May 22, 1934, you would have 
been entitled to transportation furnished from Boston, Mass., to 
Saginaw, Mich., in accordance with the regulations providing trans- 
portation to your home on discharge. The change in your orders 
directing you to wait further orders at Saginaw, Mich., instead 
of being discharged, in effect, placed you in a leave status at your 
home and the ultimate effect of your orders as modified was the 
same as if, upon being detached from duty at Boston, Mass., you 
had been directed to proceed to the naval hospital, Philadelphia, 
Pa., for duty, with permission to spend accumulated leave at your 
home in Saginaw, Mich. Therefore, under your orders of May 22, 
1934, as modified, you were entitled only to transportation and 
travel expenses from the naval hospital, Boston, Mass., to the naval 
hospital, Philadelphia, Pa. 


Upon review, the settlement is found to be correct and is sustained. 
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LEASES—ADVERTISEMENT FOR BIDS 


The general rule is that there must be advertising for bids for the leasing of 
premises for use of the various Government activities, pursuant to sec- 
tion 3709, Revised Statutes, and clearances obtained from the Procure- 
ment Division, Treasury Department, do not relieve the administrative 
office from such statutory requirement. 


Comptroller General McCarl to the Governor, Farm Credit Administration, 
April 20, 1935: 

There has been filed in this Office lease no. FC-138, entered into 
on July 1, 1934, between the Farm Credit Administration and the 
Chamber of Commerce and Commercial Club, Inc., for 6,305 square 
feet of office space in the Chamber of Commerce Building, Salt 
Lake City, Utah, for the term beginning July 1, 1934, and ending 
June 30, 1935, at a monthly rental of $410. 

An examination of the lease upon its receipt in this Office dis- 
closed that it was not supported by any evidence that the lease was 
awarded as a result of competitive bids after advertising the need 
for space. Accordingly, by letter dated February 5, 1935, your 
office was requested to furnish a properly executed certificate of 
award, together with a showing as to advertising or an explanation 
in the event there was no advertising for the space required. By 
letter dated February 27, 1935, the executive officer of your Adminis- 
tration transmitted a statement and certificate of award wherein it 
was stated that the office space in question was leased without ad- 
vertising for reasons as follows: 


1. Space in the Federal building was unobtainable as evidenced by the en- 
closed photostatic copy of a letter from the postmaster at Salt Lake City. 

2. Because of the low rental rate of seventy-eight cents per square foot 
including heat, light, janitor and elevator services. 

8. Because of the probable need of additional space and for the relinquish- 
ment of certain space occupied. Incidentally the space has since been reduced 
to approximately 4,500 square feet. 

The general rule is that there must be advertising for bids for the 
leasing of premises for use of the various Government activities. 
See particularly decision of December 13, 1933, A-52361, to you. 

It is assumed that it would not seriously be contended that the 
reasons assigned by the executive officer are sufficient to justify leas- 
ing the premises here involved without advertising for competitive 
bids on the space, facilities and special services required. While a 
clearance in this case was obtained from the Procurement Division, 
Treasury Department, such clearances do not relieve the adminis- 
trative office from complying with the requirements of section 3709, 
Revised Statutes. 

The only proper way to ascertain whether what was thought to be 
a low rental offered in this case was tha Jowest, rental at, which snit- 
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able space, services and facilities could be obtained was by advertis- 
ing the Government’s needs. Therefore, it is requested that the 
necessary administrative action be taken to bring to the attention of 
the contracting officers of your Administration authorized to lease 
premises the leasing requirements of the Government as outlined in 
my decision of December 13, 1933, to you. 

Vouchers Nos. 27791, 27792, 27793, 27794, 27795, and 31101, cover- 
ing rental of these premises for August, September, October, No- 
vember, and December 1934, and January 1935, submitted for pre- 
audit, will be certified for payment, if otherwise correct, and re- 
turned through the usual channels. 


(A-57361) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
LIABILITY UNDER A BOND OF INDEMNITY 


There is liability under the bond of indemnity furnished pursuant to section 
705 of the World War Adjusted Compensation Act, as amended by the 
act of March 4, 1929, 45 Stat. 1561, as a basis for issuance of a duplicate 
adjusted service certificate, the original of which has been lost or destroyed. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, April 
22, 1935: 


With reference to the World War adjusted compensation case of 
Thomas E. Mathews, A-4052947, there has been received your letter 
of October 13, 1934, DBC-H, as follows: 


Reference is made to your letter dated September 27, 1934, relative to the 
checks listed below issued in payment of fraudulent loans made by the Little 
Rock, Arkansas, Regional Office of this administration on the security of the 
above named yeteran’s original adjusted service certificate. 


| Check no. | 


| (voucher | Amount Disbursing officer 
| no.) 
| 


Oct. 15,1929 | 12289 | $138.00 | E. D. Duncan 99128 
Sept. 10,1930 | 19214| 42.53 | 99128 
Mar. 10,1931 | 29969 598, 50 | 


Reclamation from the endorsers of the three checks was denied since they 
were issued to the person who made application therefor, consequently, there 
was no forgery involved. The matter was submitted by you for consideration 
by this Administration as to whether recovery of the amount of the loss could 
not be effected under the terms of the bond of indemnity submitted in connec- 
tion with the issuance of the duplicate adjusted-service certificate, It is noted 
that a charge will be raised in your office against Thomas EK. Mathews, alias 
Biackie Teagarden, alias J. C, Teagarden, the perpetrator of the fraud, but 
that no action would be taken thereon until a report is received why this 
Administration may not proceed to collect under the bond of indemnity. 

Your attention is invited to the analogous case of Albert Joseph Mathieu, 
A-14614, wherein a duplicate adjusted-service certificate was passed to the vete- 
rap upon the submission of satisfactory evidence as to the loss of his original 
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Adjusted-service certificate and an executed bond of indemnity. The original 
certificate was hypothecated through the Charlotte, North Carolina, regional 
office of this Administration for a loan of $237.00 made January 6, 1930, paid 
by check no, 41316 under symbol 99111. It was determined as a result of 
an investigation conducted by the Secret Service Division, U. S. Treasury De- 
partment in connection with the hypothecation of both the original and dupli- 
cate-adjusted service certificates that the loan on the original certificate was 
procured by an impostor, Albert Nielson, who was never apprehended by the 
Secret Service operatives. 

Reclamation proceedings were initiated to recover from the endorsers of the 
check fraudulently negotiated. Reclamation, however, was denied by you in 
accordance with 9 Comp. Gen. 476. In view of the fact that the bond of indem- 
nity was to protect the United States against the payment of any sum on 
account of the issuance of the original certificate, the amount of the fradulent 
loan was placed as a charge against the account of Mr. Mathieu but was later 
removed. 

The matter was referred to the Solicitor of this Administration who, in his 
opinion of September 18, 1931, stated that while the bond was to secure the 
United States against payment of any sum whatsoever on account of the is- 
suance of the original certificate, the obligation of the bond was to pay to the 
United States any and all sums whatever which the United States might be 
called upon to pay, including interest and costs, on account of the establishment 
of any valid adverse claim to the proceeds of the certificate or any part thereof. 
It was stated further by the Solicitor that, in his opinion, the claim of an im- 
positor is not a valid claim and that as a result thereof the obligation of the 
bond did not cover such payments. The opinion of the Solicitor was approved 
by the Administrator on September 18, 1931. In view of the fact that the 
veteran as principal was not liable for the amount of the loss occasioned 
by the fraudulent loan, no action was initiated to recover from the corporate 
surety on the bond of indemnity. 

In view of the opinion of the Solicitor of this Administration and of its 
approval by the Administrator and the fact that the Lloyds Insurance Com- 
pany of America, the corporate surety, has been liquidated, no action will be 
initiated in the instant case to recover from the corporate surety on the bond 
of indemnity. The amount involved is being reported to your Office as an 
uncollectible indebtedness to the United States. 


The authority for issuing duplicate adjusted-service certificates is 
contained in section 705 of the World War Adjusted Compensation 
Act, as amended, 45 Stat. 1561, which provides as follows: 


Whenever it appears to the director, by evidence clear apd satisfactory to 
him, that any adjusted-service certificate has, without bad faith upon the part 
of the person entitled to payment thereon, been lost or destroyed, and such 
adjusted-service certificate is identified by number and description, he shall, 
under such regulations and with such restrictions as to time and retention for 
security or otherwise as he may prescribe, issue a duplicate thereof of like 
value in all respects to the original certificate and so marked as to show the 
original number of the certificate lost or destroyed and the date thereof. The 
lawful holder of such certificate who makes application for a duplicate shall 
file in the United States Veterans’ Bureau a bond in a penal sum of the face 
value of such lost or destroyed certificate, with two good and sufficient sureties, 
residents of the United States, to be approved by the director, with condition 
to indemnify and save harmless the United States from any claim upon such 
lost or destroyed certificate; except that a duplicate certificate shall be issued 
without the requirement of a bond when it is shown to the satisfaction of the 
director that the original certificate, (1) before delivery to the veteran, has 
been lost, destroyed, wholly or in part, or so defaced as to impair its value, 
and (2) after delivery to the veteran, has, without bad faith upon the part of 
the person entitled to payment thereon, been partially destroyed or defaced so 
as to impair its value, is capable of identification, and is surrendered by such 
person to the Veterans’ Bureau. 


In pursuance of the statute, supra, there were issued by your 
administration the following regulations relative to the issuance of 
7556°—85——50 
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duplicate adjusted-service certificates with bond, incorporated as 
section R-3703, Regulations and Procedure, Veterans’ Administra- 
tion: 


Issuance of duplicate adjusted service certificate with bond.—An indemnity 
bond will be required as a prerequisite to the issuance of a duplicate adjusted 
service certificate in all cases where the certificate was lost after receipt 
by the veteran, or after receipt by the veteran was defaced or multilated and 
cannot be identified to the satisfaction of the Administrator; provided the 
loss, defacement, or mutilation was without bad faith on the part of the 
veteran or the person entitled to the payment thereon. The bond must be in 
the manner and form prescribed by the Veterans’ Administration and for 
an amount equal to the face value of the certificate with surety or sureties 
residents of the United States and satisfactory to the Administrator, with 
condition to indemnify and save harmless the United States from any claim 
on account of such certificate. If the certificate was defaced or mutilated 
the veteran or person entitled to payment thereon will be required to surren- 
der to the Veterans’ Administration the certificate or so much thereof as 
may remain (June 5, 1930). 


It is understood that indemnity bonds, when required to secure 
the issuance of duplicate adjusted service certificates, pursuant to 
the conditions of the statute and regulations above quoted, are 
prepared on Veterans’ Administration insurance form 764, entitled, 
“Bond of Indemnity to the United States”, which form, after 
setting forth the names of the parties and the extent of the obliga- 
tion, stipulates the following recitals and conditions: 


Whereas an adjusted service certificate, number , further identi- 
fied by number A- , dated , 19__, was issued, 
pursuant to the World War Adjusted Compensation Act, to 

, a veteran of the World War; 

Whereas evidence of the loss, theft, defacing, mutilation, or destruction 
of said certificate, together with request for a duplicate of said certificate 
by the lawful holder, has been submitted to the Administrator of Veterans’ 
Affairs; and 

Whereas the administrator of Veterans’ Affairs, by virtue of the World 
War Adjusted Compensation Act, as amended, requires the party thus situated 
to give a bond of indemnity with satisfactory surety to the United States 
before the relief desired will be granted, and the Administrator of Veterans’ 
Affairs having accepted the evidence submitted by the applicant as sufficient 
to warrant issuance of a duplicate of said certificate upon said applicant giving 
a proper bond of indemnity ; 

Now, therefore, the condition of this obligation is such, that if the above- 
bounden obligors, their heirs, executors, administrators, successors, or as- 
signs, or any of them, shall pay or cause to be paid to the United States any 
and all sums whatever which the United States may be called upon to pay, 
including interest and costs, on account of the establishment of any valid 
adverse claim to the proceeds of the above-described adjusted-service certifi- 
eate or any part thereof, and shall well and truly indemnify and save harm- 
less the United States from any claim on account of said adjusted-service cer- 
tificate and from all damage, loss, costs, charges, and expenses which the 
United States may sustain, incur, or be liable for in consequence of any 
such claim or of the granting of relief on account of said adjusted-service 
certificate, with interest from the date of such payment, and any and all costs 
and expenses incurred in connection therewith, then this obligation to be 
void ; otherwise to be and remain in full force and effect. 


The view of your Administration that the obligation under a 
bond worded as above may not cover a loss sustained by the Gov- 
ernment in a case such as here, where the original certificate is 
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hypothecated for a loan by an impostor, rests solely upon the mean- 
ing and effect of the word “valid” as appearing in the phrase, 
“on account of the establishment of any valid adverse claim to 
the proceeds of the above-described adjusted-service certificate or 
any part thereof”, contained in the “condition” section of the 
bond. It is to be noted in such connection that the word “ valid” 
does not appear in the law prescribing the bond requirements and 
thus the administration view seems to be that inasmuch as the 
Veterans’ Administration failed to follow the statute in drawing 
up the bond the security against loss required thereby to be ob- 
tained was not obtained. 

In decision of March 9, 1934, to the Attorney General, A—53960, in- 
volving the adjusted-compensation case of Levy Cheatwood 
A-2180165, the following was said with respect to the object for 
furnishing an indemnity bond when a duplicate certificate is for 
issuance : 

The primary purpose of requiring the execution of an indemnity bond run- 
ning to the United States in cases such as here presented, is to indemnify 
the Government in the case of a loss sustained by it upon making loans on 
the basis of the original certificate. * * * 

Also, in a later decision to the Attorney General, A-55478, dated 
May 26, 1934, involving the case of Clay P. Kirkpatrick, there was 
stated the following with respect to the legal status of a duplicate 
certificate and the purpose for demanding the execution of an in- 
demnity bond in such cases: 

When a duplicate adjusted-service certificate is issued pursuant to the 
provisions of section 705 of the World War Adjusted Compensation Act, as 
amended, 44 Stat. 830; id. 1390 [45 Stat. 1561], such duplicate certificate 
supersedes the original and thus becomes, in fact, the legal certificate—the 
original thereof thereby ceasing to be the legal one. Bonds of indemnity, 
when required, in certain cases of lost or destroyed certificates, are furnished 
for the purpose of indemnifying the United States for any loss arising out 
of the issuance of the original certificate. * * * 

Copies of these decisions are forwarded for your information. 

In arriving at the conclusion stated in the letter, supra, of your 
administration, there seems to have been overlooked a very vital 
point involved in cases of the class under consideration here, namely, 
the rights of innocent third parties. It is a rule of negotiable instru- 
ment law that when a check issued by a Government disbursing offi- 
cer passes into the hands of a bona fide holder for value, payment 
thereof cannot be withheld or denied by the Government on the 
ground that, through a mistake of fact, the check was improperly 
issued. Cf. 6 Comp. Gen. 532; 9 zd. 476; and 12 id. 492. Conse- 
quently, while an impostor, or a veteran himself (where he obtains 
loans on both the original and duplicate certificates and who, in fact, 
is in no different position in such a case from that of an impostor or 
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thief) may not assert a valid adverse claim against the Government, 
the Treasurer of the United States, nevertheless, must honor Gov-* 
ernment checks issued under the circumstances described when they 
are presented for payment by bona fide holders, for value, ete. Obvi- 
ously, therefore, such claims are valid adverse claims within the 
meaning of the provisions of the indemnity bond, and indemnitors 
on such a bond certainly may not ground a defense simply on that 
an impostor or any other person occupying a similar position has no 
direct valid claim against the United States in the first instance. 

It is pertinent to note in this connection that one of the recitals in 
the bond is to the effect that there has been evidence of “loss” or 
“theft ” of the original certificate. Such a recital is sufficient to put 
indemnitors on notice that the Government might have to suffer a 
“loss ” because of such original certificate falling into the hands of 
persons having no right, title, or interest therein but who, neverthe- 
less, fraudulently apply for and receive loan checks thereunder, and 
of the subsequent right of innocent third persons intervening in re- 
spect of such checks, thus converting an otherwise “ invalid claim ”, 
as between immediate parties, into a “valid adverse claim”, as 
between a third party and the Government. 

The construction placed by your Administration on the provisions 
of an indemnity bond given to secure the issuance of a duplicate 
adjusted-service certificate would in effect nullify the very purpose 
for which a bond is required to be given, under the statutes and reg- 
ulations, namely, “ to indemnify and save harimless the United States 
from any claim upon such lost or destroyed certificate ”, and, if such 
construction were to prevail, it is clear that the form of indemnity 
bond prescribed by your Administration would be inadequate to meet 
the requirements of the statute and regulations. Furthermore, there 
is no authority in your Administration to prescribe a form of bond 
that affords the United States less protection than that specifically 
prescribed in the statutes and regulations and there would be for 
immediate consideration in that connection, if your views were to 
prevail, the question of whether the form of the bond should not 
be revised so as to afford the United States the maximum protection 
sought to be given by the statute. In view of what has been stated 
above, I am constrained to hold that, unless and until there be a 
judicial determination otherwise, there is liability under the form of 
bond furnished here, and in other like cases, and that appropriate 
action should be taken by your Administration to recover from the 
indemnitors the loss sustained by the United States in such cases. 

In your letter, supra, it is stated “the Lloyds Insurance Co. of 
America, the corporate surety, has been liquidated” and that “no 
action will be initiated in the instant case to recover from the cor- 
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porate surety on the bond of indemnity.” In this connection the 
records of this office show that the company referred to has not 
been liquidated but that it is merely in process of liquidation. De- 
partment of Justice Circular No. 2453, dated August 30, 1933, ad- 
vises that all claims of the Government against the Lloyds Insurance 
Co. of America should be forwarded to the Department of Justice in 
order that they may be transmitted to the United States attorney 
at New York, N. Y., with appropriate instructions. 


(A-60852) 
TRANSPORTATION—RATES—DIVISIONS—LAND-GRANT DEDUCTION 


Where it appears that carriers over land-grant-aided routes have requested the 
Interstate Commerce Commission to determine and prescribe with retroac- 
tive application basis of division of rates and pending such determination 
the carriers are applying different and conflicting temporary bases of di- 
visions, interim settlements of carriers’ transportation claims will be based 
on the application of that one of the conflicting division bases which results 
in the lowest net charge, protection of the interesis of the United States 
in this situation requiring that there be a sufficient deduction for land 
grant in such settlements to insure against excess payments on the basis 
of such divisions as the Interstate Commerce Commission may thereafter 
prescribe for retroactive application. 


Comptroller General McCarl to the Norfolk and Western Railway Company, 
April 22, 1935: 


Reference is made to letter dated March 6, 1935, your file TR-1- 
9277, as follows: 


Prior to the revision of class rates between Western Trunk Line territory 
and N. & W. Trunk Line territory in official classification, there were very few, 
if any, through rates in effect and shipments moving between these points were 
settled on the basis of a combination rate over the Mississippi crossings or 
Chicago, and on shipments consigned to the Government we did not experience 
any difficulty in making settlements as the rates divided as made. 

Effective Dec. 3, 1931, in accordance with 1, C. C. Docket 17000, part 2, there 
were published through rates between territories referred to, however, there 
were not any permanent divisions published due to the inability of the eastern 
lines and the western lines to agree as to the proper basis to divide. It was 
agreed, as a temporary measure, that on the traffic moving eastbound the lines 
east of the connections with the western carriers were to receive their local 
rate, and on traffic moving westbound the lines west of the eastern interchange 
point were to receive their local rate. This basis was published as a temporary 
basis in C, F. A. D/S 285, New England D/S No, 3, and Trunk Line Assocla- 
tion D/S No, 18, which bears N. & W. Division Busis No. 6254. 

All bills which we have rendered against the Government since Dec. 3, 1981, 
on which we used the temporary basis as mentioned herein, have been returned 
to us disallowing certain amounts, claiming that since no permanent divisions 
were in effect the Government was entitled to apply whichever basis was more 
favorable to them in the deduction of land grant. 

It has always been our understanding that in figuring the cheapest net rate 
for the Government in connection with the land grant, this was to be arrived at 
by using the same basis that was in effect for commercial settlements. Our 
freight traffic manager advised us that our understanding was correct and that 
we should insist on settlements being made on that basis. 

Under date of January 23d, 1985, we adressed a letter to Mr. L. A. Smith, 
claims reviewer, and made reference to his file Tn-CEVW-322-C1-586559. We 
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received a reply to our communication from the General Accounting Office 
signed by Mr. L. E. Noe, Unit Head, under his file Tn-CEVW-322-C1-596559, 
advising that since the shipment was a Government shipment the lowest net 
rate by the use of either basis, whichever makes the lower, would be used, and 
that the question is now before the Interstate Commerce Commission and until 
same is ruled on basis as above will be used. 

It has been, and is still our understanding that C. F. A. D/S 285 which was 
published as a temporary basis, and which basis is used and recognized in the 
settlement of all commercial traffic, should apply in connection with settlements 
to the Government. 

Will! you let us have a prompt reply as to whether or not you will entertain 
supplementary bills for the amounts that have been disallowed account of basis 
contended for by your Department? 


In docket no. 17000, part 2 (164 I. C. C. 1), the Interstate Com- 
merce Commission prescribed through class rates between points in 
official classification territory and points in Western Trunk Line ter- 
ritory. The rates so prescribed were published to become effective as 
of December 3, 1931, but the interested carriers were unable to reach 
an agreement as to the basis to be applied in dividing such rates 
between points in official classification territory and points in West- 
ern Trunk Line territory west of the west bank of the Mississippi 
River and west and north of the west bank of Lake Michigan and 
north of the Iilinois-Wisconsin State line (except Milwaukee rate 
group and points Milwaukee to Manitowoc, also Two Rivers, Wis., 
both inclusive). 

Under date of December 5, 1931, the carriers in official classifica- 
tion and Western Trunk Line territories filed with the Interstate 
Commerce Commission a petition requesting that an investigation 
be instituted and the just, reasonable, and equitable divisions con- 
templated by section 15 (6) of the Interstate Commerce Act be 
prescribed, via all recognized gateways, of the inter-territorial joint 
rates required by findings and orders in no. 17000, part 2, applicable 
on interstate traffic moving via all-rail routes between points in offi- 
cial classification territory, on the one hand, and points in Western 
Trunk Line territory, on the other. The petition stated that the 
carriers had made, and were still making, earnest efforts to reach 
an agreement as to the proper basis for dividing the said joint inter- 
territorial rates but had been unable to agree upon a basis satisfac- 
tory to both sets of carriers, and were filing the petition to protect 
their respective interests from, and as of, the effective date (Dec. 3, 
1931) of the prescribed rates. ‘The request was made that the Com- 
mission’s decision, when made, should be given retroactive effect as 
of the date of the filing of the petition. In view of the continued 
negotiations between the groups of carriers, and in the hope that a 
satisfactory basis might be agreed upon, the petition also requested 
that no formal hearings be had until a request therefor be made by 
the carriers. 

Thereafter, at a meeting held December 22, 1931, the groups of 
carriers unanimously decided that under the existing conditions no 
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conclusions could be reached—either for permanent or temporary 
divisions of the docket no. 17000, part 2, rates, and that negotiations 
should cease and the Interstate Commerce Commission be informed 
that the aforesaid petition should be proceeded with and divisions 
prescribed at the earliest possible date. At this meeting the eastern 
carriers advised that pending the establishment of permanent divi- 
sions, they would adjust accounts on the basis of a rate prorate based 
on first class rates to and from points where the traffic was inter- 
changed. The western lines, however, decided that until permanent 
divisions were prescribed they would retain at least their local rates, 
and in consequence thereof, the eastern lines modified their suggested 
basis and decided to retain their local rates from western lines’ inter- 
change points. It is indicated, also, that the eastern carriers had 
given notice of withdrawal from participation as of December 3, 
1931, in certain established divisions and of their intention to retain 
in lieu thereof their locals from interchange points. <A further dis- 
agreement is evidenced in the basis of dividing trans-Mississippi 
River traffic via Chicago, Ill., or Peoria, Ill. On westbound traffic of 
this nature the western lines proposed to retain their locals west of the 
Mississippi River and to divide the remainder on joint rate committee 
percents, while the eastern carriers proposed to retain, on eastbound 
traffic, their locals east of Chicago or Peoria, and on westbound traf- 
fic, to accept only under protest the adjustments as made by the west- 
ern carriers, the eastern carriers not concurring in the continuance 
of the use of joint rate committee percentages in dividing revenue 
on trans-Mississippi traffic through Chicago or Peoria. 

The result of the application of these bases would be that, on 
United States property shipped between 2 given points, 1 of which 
is in official classification territory, and the other in Western Trunk 
Line territory—although the gross rates and charges are the same— 
the net rates and charges would be different, dependent on the direc- 
tion in which the shipment moved, the difference being solely because 
of the failure of the carriers to agree upon a mutually satisfactory 
basis for dividing the rates. These class rates were published in 
accordance with findings by the Commission as to maximum reason- 
able rates and the corresponding class rates appear to be the same 
in both directions. No reason is apparent why the divisions should 
not likewise be the same in both directions. Because of grants of 
land to various carriers in return for which the United States is 
entitled to have its property transported by such carriers at a 
reduced percentage of the commercial rates, it is essential that such 
carriers’ portion of joint revenue be known in order that the correct 
charges for services may be determined. Where joint through rates 
are published it is the usual practice for the carriers parties thereto 
to publish division sheets or percentage issues indicating the basis 
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agreed upon by such carriers to determine the revenue which each 
is to receive. However, in connection with the docket no. 17000, part 
2, rates, there is apparently not only no such publication, but there 
is no agreement between the official classification territory carriers 
and the Western Trunk Line territory carriers as to the method to be 
used to determine the revenue which carriers in each group shall 
receive as their share of joint revenues accruing on an interterritorial 
movement. Consequently, each delivering carrier apparently is tak- 
ing, arbitrarily, as the proportion east or west, as the case may be, of 
the interterritorial interchange point, revenue based on the rates 
from that junction point. It is not apparent in what manner prepaid 
charges are being divided, but it would seem that, to be consistent, 
the carrier receiving payment would retain revenue based on the rate 
to the interterritorial interchange point. Assuming this to be the 
practice, it develops that, under present conditions, there may be four 
bases for determining net rates on a shipment of United States prop- 
erty between the same points via the same route, although there is 
but one gross rate. 

The reduction in charges to which the Government is entitled 
with respect to shipments of its property over lines aided by grants 
of land is dependent upon the amount accruing, as commercial 
charges for the haul over the aided line but the situation which ap- 
parently obtains in the present matter is that while the gross rates 
and charges are known, or capable of definite determination, the 
amount accruing therefrom to each of the several lines involved, 
some of which may have been land-aided, is in dispute among the 
carriers, and by reason thereof the deduction to which the Govern- 
ment may be entitled is incapable of definite determination. In 
such a situation the interests of the Government demand—as be- 
tween the two bases of division for which the respective carriers 
contend—that basis be applied which will result in the lowest net 
charges to the Government. Accordingly, this office has adopted 
the rule that regardless of whether a shipment moves from official 
classification territory to western trunk-line territory, or vice 
versa, the basis to be used to compute the net charge in each instance 
is the basis resulting in the lowest net rate or rates to the Govern- 
ment. This is to say that, if dividing the through rate by allow- 
ing the local rate between the inter-territorial interchange point and 
the western trunk-line territory point as the western lines’ pro- 
portion makes a lower net rate than would be obtained by allowing 
the local rate between the interterritorial interchange-point and the 
official classification territory point as the eastern lines’ proportion, 
such basis will be applied. Conversely, if dividing the through rate 
by allowing to the eastern lines the local rate between the inter- 
territorial interchange point and the official classification territory 
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point makes a lower net rate than would be obtained by allowing 
the western lines the local rate between the inter-territorial inter- 
change point and the point in western trunk-line territory said basis 
will be used. 

With respect to your statement that “It has always been our 
understanding * * * the cheapest net rate * * * was to 
be arrived at by using the same basis that was in effect for com- 
mercial settlements”, it may be stated that where it has appeared 
that the several carriers whose lines compose a given land-grant- 
aided: route have, agreed upon a basis for dividing the rates on 
commercial traffic over that route, such basis has been applied as a 
general rule in computing the net rate available over that route to 
the United States. Where, however, it has appeared that such 
carriers have not agreed upon a basis for dividing the rates on com- 
mercial traffic over a given route but instead different bases are 
contended for or applied by different carriers, it has been the con- 
sistent rule of the accounting officers of the United States to apply 
that one of the conflicting bases which would result in the lowest 
net charge. That the latter situation exists in connection with the 
rates prescribed in docket no. 17000, part 2, is indicated not only 
by the record otherwise, but by that part of the present submission 
reading “there were not any permanent divisions published due 
to the inability of the eastern lines and the western lines to agree as 
to the proper basis to divide.” Also, with respect to the statement: 


It was agreed, as a temporary measure that on the traffic moving eastbound 
the lines east of the connections with the western carriers were to receive their 
local rate, and on traffic moving westbound the lines west of the eastern 
interchange point were to receive their local rate. This basis was published 
as a temporary basis in C. F. A. D/S 285 * * *%, 


the record does not show that the eastern and western carriers 
mutually agreed that such a basis should be applied even temporarily. 
See, in this connection, reference herein to the meeting held December 
22, 1931. To the contrary, it would seem that there were two agree- 
ments, to wit, one by and among the western carriers that they would 
retain at least their local rates; and one by and among the eastern 
carriers that they likewise would retain their local rates. It does 
not appear that either group of carriers agreed to the intragroup 
agreement of the other group of carriers. Division sheet no. 285 is 
captioned “Joint division sheet” of the eastern carriers in the 
Central Freight Association, the Trunk Line Association, and the 
New England Freight Association showing—‘“ Memorandum of 
temporary divisions, to be used only in dividing charges resulting 
from class rates which became effective December 3, 1931, as result 
of I. C. C. docket 15879, as supplemented, and I. C. C. docket 17000, 
part 2”—and plainly indicates that the bases named therein are 
not by mutual agreement of the eastern carriers and western carriers. 
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(See items 10, 140, 150, 230, and p. 5.) In short, division sheet no. 
285, appears to be in substance a statement of the results of the 
meeting held December 22, 1931, when, as noted hereinbefore, the 
groups of carriers unanimously decided that under the existing con- 
ditions no agreement could be reached among them—either for 
permanent or temporary divisions of the docket no. 17000, part 2, 
rates. In other words, division sheet no. 285 sets forth the conflicting 
bases of divisions applied by the carriers in official classification 
territory and the carriers in western trunk line territory; it seems 
manifest that such divisions are to be applied only temporarily at 
most, that is, apparently until the Interstate Commerce Commission— 
as requested in the petition filed December 5, 1931—prescribes divi- 
sions of the docket 17000, part 2, rates. As this petition requested 
that the decisions when made be given retroactive effect as of Decem- 
ber 5, 1931, it would seem that the two groups of carriers contemplate 
that although different and conflicting bases of divisions are now 
being applied, a future adjustment may be made among them of 
revenue which has accrued under the rates involved, the basis for 
such adjustment to be the divisions prescribed by the Interstate 
Commerce Commission. In this situation, protection of the interests 
of the United States in this matter requires that there be a sufficient 
deduction in the first instance, that is, in the current settlement of 
accounts, to insure against excess payments on the basis of such divi- 
sions as may be prescribed in the future for retroactive application. 
The basis of settlement applied in accordance with the rule here- 
inbefore set forth appears necessary to insure that there be no over- 
payments for the transportation of public property entitled to re- 
duced rates over land-grant-aided roads and in the situation as it 
now appears it is not apparent what other basis could be applied 
which would afford this necessary protection or that would justify 
modification at this time of the action taken heretofore in the matter 
of disallowances based on land-grant deductions so computed. 

You are advised accordingly. 


(A-56259) 
PENSIONS—INMATES OF A VETERANS’ ADMINISTRATION FACILITY 


There is no authority under section 3 of the act of August 17, 1912, 37 
Stat. 312, to pay pension directly to pensioners who are receiving domicil- 
iary care in a Veterans’ Administration Facility such as was formerly 
furnished by the National Home for Disabled Volunteer ‘Soldiers—there 
being for application in such cases section 2 of the act of February 26, 
1881, 21 Stat. 350, reenacted by the act of August 7, 1882, 22 Stat, 322, 
requiring that payment of pension in such cases be made to the “ treas- 
urers of said home [Veterans’ Administration Facility] to be applied by 
such treasurers as provided by law, under the rules and regulations of 
said home [Veterans’ Administration Facility].” 
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Where a pensioner dies while receiving domiciliary care in a Veterans’ Ad- 
ministration Facility such as was formerly furnished in the National 
Home for Disabled Volunteer Soldiers, any money of such deceased inmate 
which can be identified as pension money, is for disposition under the 
acts of July 1, 1902, 32 Stat. 564, and June 25, 1910, 36 Stat. 736—the 
latter act being for application where admission into the Home (Facility) 
was on or after June 25, 1910. 

Section 17 of title I of the act of March 20, 1935, 48 Stat. 11, providing, 
among other things, for the repeal of public laws “granting” certain 
benefits to pensioners, has no application to procedural statutes relating 
to the disposition of benefits after they have been granted. 


Cuter General McCarl to the Administrator of Veterans’ Affairs, April 
» 1935: 


Consideration has been given to your letter of February 15, 1935, 
as follows: 


The act of Congress of July 1, 1902, 32 Stat. 564, makes provission for the 
payment of any balance of pension money due a disabled volunteer soldier 
then residing in and a member of the National Home at the time of his 
death as follows: 

“Any balance of pension money due a member of the National Home for 
Disabled Volunteer Soldiers at the time of his death shall be paid to his 
widow, minor children, or dependent mother or father, in the order named, 
and should no widow, minor child, or dependent parent be discovered within 
one year from the time of the death of the pensioner, said balance shall 
be paid to the post fund of the branch of said national home of which the 
pensioner was a member at the time of his death, to be used for the common 
benefit of the members of the home under the direction of the board of 
managers, subject to future reclamation by the relatives designated in this 
section upon application filed with the board of managers within five years 
after the pensioner’s death.” 

In your decisions of August 13, 1934, and October 15, 1934, it was held that 
the balance of pension money referred to includes any money of the inmate 
pensioner which can be identified as proceeds of pension paid pursuant to 
the act of August 7, 1882, 22 Stat. 322, whether such money be in a member's 
deposit account or is found on his person at time of death, and, as such, must 
be disposed of in the manner prescribed by the 1902 act. 

Payments of pensions to competent members of the national home are now 
made by checks drawn directly to the pensioners under the provisions of sec- 
tion 3 of the act of August 17, 1912, 37 Stat. 312, which makes the delivery 
of the check to the pensioner the pivotal fact which changes the character of 
the pension check from accrued pension to assets of the pensioner’s estate. 

Accordingly, your decision is requested whether the act of July 1, 1902, supra, 
applies to all pension of a deceased member of the national home (facility) 
however paid. 

Under the act of June 25, 1910, 36 Stat. 736, it is provided that: 

“The application of any person for membership in the National Home for 
Disabled Volunteer Soldiers and the admission of the applicant thereunder 
shall be and constitute a valid and binding contract between such applicant 
and the board of managers of said home that on the death of said applicant 
while a member of such home, leaving no heirs at law nor next of kin, all 
personal property owned by said applicant at the time of his death, including 
money or choses in action held by him and not disposed of by will, whether 
such property be the proceeds of pensions or otherwise derived, shall vest in 
and become the property of said board of managers for the sole use and benefit 
of the post fund of said home, the proceeds to be disposed of and distributed 
among the several branches as may be ordered by said board of managers, 
and that all personal property of said applicant shall, upon his death, while 
a member, at once pass to and vest in said board of managers, subject to be 
reclaimed by any legatee or person entitled to take the same by inheritance 
at any time within five years after the death of such member. The board of 
managers is directed to so change the form of application for membership as 
to give reasonable notice of this provision to each applicant, and as to con- 
tain the consent of the applicant to accept membership upon the conditions 
provided in this section.” 
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he question is raised whether under the terms of this statute its pro- 
visions could legally be applied to hospitalized pensioners dying in a hospital 
of the administration other than a former branch of the National Home for 
Disabled Volunteer Soldiers. 

In this connection, you are advised that under Veterans Regulations No. 
61(c) domiciliary care is now furnished at all Veterans’ Administration facilities 
equipped for the purpose. 


The act of July 3, 1930, 46 Stat. 1016, provides, in part, as follows: 


(a) That the President is authorized, by Executive order, to consolidate 
and coordinate any hospitals and executive and administrative bureaus, agen- 
cies, or offices, especially created for or concerned in the administration of the 
laws relating to the relief and other benefits provided by law for former mem- 
bers of the Military and Naval Establishments of the United States, including 
the Bureau of Pensions, the National Home for Disabled Volunteer Soldiers, and 
the United States Veterans’ Bureau, into an establishment to be known as the 
Veterans’ Administration, and to transfer the duties, powers, and functions 
now vested by law in the hospitals, bureaus, agencies, or offices so consolidated 
and coordinated, including the personnel thereof, and the whule or any part of 
the records and public pruperty belonging thereto to the Veterans’ Administra- 
tion. 

(b) Under the direction of the President the Administrator of Veterans’ 
Affairs shall have the power, by order or regulation, to consolidate, eliminate, 
or redistribute the functions of the bureaus, agencies, offices, or activities in 
the Veterans’ Administration and to create new ones therein, and, by rules and 
regulations not inconsistent with law, shall fix the functions thereof and the 
duties and powers of their respective executive heads. 

“Sec. 2. There shall be at the head of such Veterans’ Administration an 
administrator to be known as the Administrator of Veterans’ Affairs, who shall 
be appointed by the President, by and with the advice and consent of the Senate. 
Such administrator shall receive a salary of $12,000 a year, payable monthly. 
Upon the establishment of such Veterans’ Administration all the functions, 
powers, and duties now conferred by law upon the Commissioner of Pensions, 
the Board of Managers of the National Home for Disabled Volunteer Soldiers, 
and the Director of the United States Veterans’ Bureau, are hereby conferred 
upon and vested in the Administrator of Veterans’ Affairs. Such administrator, 
under the direction of the President, shall have the control, direction, and 
management of the various agencies and activities enumerated in and referred 
to in section 1 of this act, and shall be charged with all the administrative 
duties relating to the National Home for Disabled Volunteer Soldiers and the 

3ureau of Pensions now imposed by law upon the Secretary of War and the 
Secretary of the Interior, respectively. * * * 
* 


t 
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Sec. 5. (a) When the consolidation and coordination herein provided for 
shall huve been effected in the Veterans’ Administration the President shall 
so declare by proclamation or order, whereupon the corporation known as the 
National Home for Disabled Volunteer Soldiers and the board of managers shall 
cease to exist. 





* * * 








* * * * * 


Sec. 7. All laws relating to the Bureau of Pensions, the National Home for 
Disabled Volunteer Soldiers, and the United States Veterans’ Bureau, and other 
governmental bureaus, agencies, offices, and activities herein authorized and 
directed to be consolidated, so far as the same are applicable, shall remain in 
full force and effect, except as herein modiiied, and shall be administered by 
the Administrator, except that section 4835 of the Revised Statutes is hereby 


repeuled. 

The consolidation authorized by the act, supra, was effected by 
Executive Order No. 5398, dated July 21, 1930. 

The disposition of pension moneys prescribed by the 1902 act 
quoted in your letter applies only to pension moneys paid to the 
treasurer of the home to be used for the benefit of the pensioner, 
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under the provisions of section 2 of the act of February 26, 1881, 
21 Stat. 350, reenacted by the act of August 7, 1882, 22 Stat. 322, 
which, so far as here material, reads as follows: 

That all pensions and arrears of pensions payable or to be puid to pensioners 
who are or may become inmates of the National Home for Disabled Volunteer 
Soldiers [Veterans’ Administration homes] shall be paid to the treasurers of 
said home, to be applied by such treasurers as provided by law, under the rules 
and regulations of said home. Said payments shall be made by the pension 
agent [disbursing officer] upon a certificate of the proper officer of the home 
that the pensioner is an inmate thereof on the day to which said pension is 


drawn. * * * 

It is stated in your letter, supra, that payments of pensions to 
competent members of the National Home are now made by checks 
drawn directly to the pensioners under the provisions of section 3 
of the act of August 17, 1912, 37 Stat. 312, which makes the deliv- 
ery of the check to the pensioner the pivotal fact which changes 
the character of the pension check from accrued pension to assets 
of the pensioner’s estate. See in this connection 19 Comp. Dec. 
423 ; id. 529; 4 Comp. Gen. 310; 7d. 752. The statute last referred to 
provides as follows: 

Seo. 3. That not later than January first, nineteen hundred and thirteen, 
pensions shall be paid by checks drawn, under the direction of the Sec- 
retary of the Interior, in such form as to protect the United States against 
loss, without separate vouchers or receipts, and payable by the proper assist- 
ant treasurer or designated depositary, except in the case of any pensioner 
in which the law authorizes the pension to be paid to some person other 
than the pensioner, or in which the Secretary of the Interior may con- 
sider a voucher necessary for the protection of the Government. Such checks 
shall be transmitted by mail to the payee thereof at his last known address. 

The 1912 statute quoted changed the method of payment with 
respect to the payment of pensions to others than the inmates of 
homes, but left in force the act of 1882 as to the method of pay- 
ment of pensions to inmates. Durack et al. vy. National Home for 
Disabled V olunteer Soldiers, 44 Fed. (2d) 516 (517). In that con- 
nection attention is invited particularly to the provisions of section 
6 of the 1912 act, 37 Stat. 313, reading as follows: 

That nothing in this act shall be construed as amending or repealing that 
portion of the sundry civil appropriation act for the fiscal year eighteen hun- 
dred and eighty-three (Statutes at Large, volume twenty-two, page three 
hundred and twenty-two) concerning the payment of pensions due inmates 
of the National Home for Disabled Volunteer Soldiers. 

Since the 1882 act heretofore quoted requires that all pensions and 
arrears of pensions payable or to be paid to pensioners who are or 
may become inmates of the National Home for Disabled Volunteer 
Soldiers (Veterans’ Administration homes or facilities) shall be paid 
to the treasurers of said home—which act does not appear to have 
been repealed, modified, or superseded—and having in view (1) the 
provisions of section 1 (b) of the act of July 3, 1930, that the “Ad- 
ministrator of Veterans’ Affairs shall have the power * * * to 
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redistribute the functions of the bureaus, agencies, offices, or activi- 
ties in the Veterans’ Administration and to create new ones therein ” 
(2) that the 1930 act specifically provides under section 7 thereof 
that “All laws relating to the Bureau of Pensions, the National Home 
for Disabled Volunteer Soldiers * * * shall remain in full force 
and effect, (3) that section 5 (a) of the said 1930 act provides, also, 
that the corporation known as the National Home for Disabled Vol- 
unteer Soldiers shall cease to exist upon the consolidation of the ac- 
tivities named in the act, and, furthermore, it appearing that the 
former national homes as such have lost their identity, i. e., said 
homes are now known as Veterans’ Administration facilities—and 
that by Veterans’ Regulations 6 (c) domiciliary care is now furn- 
ished to pensioners at all Veterans’ Administration facilities equipped 
for the purpose—a fact stated in the concluding paragraph of your 
letter—thus establishing as it were a redistribution of the functions 
of former national homes and/or the creation of new ones within the 
meaning of the 1930 act, it must be held that there is no authority of 
law for making payments of pension direct to pensioners where 
such pensioners may be or are receiving domiciliary care in a Vet- 
erans’ Administration facility such as was formerly furnished in a 
national home for disabled volunteer soldiers. The practice referred 
to, therefore, should, under existing law, be discontinued immedi- 
ately. 

In answer to your first question, since under existing statutes pay- 
ments of pensions to pensioners who are receiving domiciliary care 
in a Veterans’ Administration facility—such as was formerly fur- 
nished by the National Home for Disabled Volunteer Soldiers—are 
required to be paid to the treasurer of the facility, you are advised 
that the act of July 1, 1902, applies to all pension of a deceased mem- 
ber of the facility where such pension money may be identified as 
that required to be paid under existing statute to the treasurer of 
the facility—and for the purpose of the instant matter the pension 
money would include such as may have been erroneously paid to him 
direct. See 14 Comp. Gen. 115; also, A-56259, dated October 15, 
1934. 

For the reasons heretofore stated, you are advised in answer to 
your second question that the provisions of the act of June 25, 1910, 
36 Stat. 736—likewise contingent upon the application of the 1882 
statute—are properly for application to hospitalized pensioners who 
die in hospitals of the administration other than a former branch 
of the National Home for Disabled Volunteer Soldiers where pay- 
ment of his pension is governed by the 1882 act. 

In the consideration of the matter presented in your letter, there 
have not been overlooked the provisions of section 17 of title I of the 
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act of March 20, 1933, 48 Stat. 11, providing, among other things, 
for the repeal of the public laws “ granting ” certain benefits to vet- 
erans. The 1882, 1902, and 1910 statutes here involved do not relate 
to the “ granting ” of benefits but relate rather to the disposition of 
the benefits after they have been granted. Hence, it could not be 
seriously contended that these procedural statutes are in anywise 
affected by the 1933 act. See in this connection section 33, and the 
last paragraph of section 30 to title III of the act of March 28, 
1934, 48 Stat. 526. 
You are advised accordingly. 


TEMPORARY EMPLOYMENT DURING ABSENCE WITHOUT PAY OF 
PERMANENT EMPLOYEE 


If there are sufficient unobligated funds under an appropriation available both 
for employMent of permanent and temporary personnel, a temporary posi- 
tion may be administratively created and filled for performance of duties 
identical with those of a permanent position during a period the per- 
manent employee is absent without pay. 


Comptroller General McCarl to the Recorder of Deeds, District of Columbia, 
April 23, 1935: 


There has been received your letter of April 11, 1935, as follows: 


The delivery clerk in this office, while in the discharge of her duties fell and 
broke her hip, thereby incapacitating that employee to perform her duty vs 
such delivery clerk in this department. The injury occurred onthe 20th day 
of September 1934, and said employee continues to be totally incapacitated to 
perform her said duties. As a result of her injuries the efficiency of the office 
is impaired and the public service necessarily jeopardized. 

It is absolutely necessary that an employee be placed in the position and be 
kept there at all times. The injured employee is now receiving employees, 
compensation and the unexpended portion of said injured employee’s salary is 
available to pay the salary of a substitute. Your opinion is requested on the 
following questions: 

Can the Recorder of Deeds make a temporary appointment to this position 
during the illness of the incumbent and pay said temporary employee out of 
the fund available as salary of the present incumbent? 

Is it necessary that Presidential authority be secured before making such an 
appointment? 


In decision of March 3, 1925, 4 Comp. Gen. 729, 730, the general 
rules applicable in such a case as you present are stated as follows: 


A position in the Government service in the District of Columbia with a 
salary fixed by law cannot be held by more than one person at one time. In 
the absence of express statutory authority for employment of substitutes, so 
long as a regular employee of the Government continues as such on the records 
of the administrative office, either on duty, or absent on leave with or without 
pay, no other person can be appointed, temporarily or permanently, to the 
position he holds. 15 Comp. Dec. 855; 20 id. 584; decision of October 4, 1921, 
2 M. S. Comp, Gen. 135. The Classification Act of 1923 authorizes no change 
in this rule. 

There is, however, no statutory prohibition against the temporary detail or 
assignment of another employee to perform the work of a regular employee 
absent on leave. If the appropriation providing for the performance of the 
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work of a regular employee is also available for employment of temporary per- 
sonal services, there would be no legal objection to the creation and allocation 
to proper grade under the Classification Act of 1923, of a temporary position, 
with the approval of the Personnel Classification Board, separate and distinct 
from the permanent position held by the regular employee, the incumbent of 
the temporary position to perform the work of the regular employee during 
his absence from duty. 


The appropriation item in the District of Columbia Appropria- 
tion Act for the current fiscal year “For personal services ”, under 
the heading “ Recorder of Deeds ”, act of June 4, 1934, 48 Stat. 850, 
is available for employment of both permanent and temporary 
employees. 

If there is a sufficient unobligated amount under said appropria- 
tion for payment of the salary of a temporary employee, and a tem- 
porary position is administratively created, the duties of which are 
identical with the duties of the permanent position, your first ques- 
tion is answered in the affirmative. Presidential authority for the 
filling of temporary positions is not required. 


(A-54011), (A-59433) 
CONTRACTORS—RELIEF ACT 


The only proper procedure to determine whether a claim for one item of 
increased cost alleged to be caused by compliance on and after August 
10, 1933, with a code of fair competition or the President’s Reemployment 
Agreement, is payable, and within the 7-percent profit limitation on the 
cost of performing the contract prescribed by section 3 of the act of 
June 16, 1934, 48 Stat. 974, is to require claimant contractor to show 
compliance with a code or the Agreement, and to present satisfactory evi- 
dence of all items of increased costs in performing the contract, in addi- 
tion to the particular item of increased cost claimed. 

It is not sufficient to establish a valid claim for relief under the act of June 
16, 1934, 48 Stat. 974, that a contractor allege that his costs of performance 
after August 10, 1933, of a contract entered into prior to said date, have 
been increased by a certain amount within the limitation of profit pre- 
scribed by the act, but it must be proven that the increased costs were 
actually due directly to compliance with a code of fair competition or 
the President’s Reemployment Agreement. 

Claims of contractors for increased material costs, even though due in part 
to the resulting effect of administration of the Recovery Act of June 
16, 1933, are not payable under the Relief Act of June 16, 1934, 48 Stat. 
974, unless it can be conclusively established that the increased costs of 
material were due to compliance with a code of fair competition. 

Claims of contractors for replacement of stock on hand, cost of preparatica 
of claims under the act, excess cost due to increase of wages beyond 
those required by the applicable approved code of fair competition or 
the President’s Reemployment Agreement, are not allowable under the 
act of June 16, 1934, 48 Stat. 974, as items of increased costs caused by 
compliance with a code of fair competition or the President’s Reemployment 
Agreement. 

No claim of a contractor for relief under the act of June 16, 1934, 48 Stat. 
974, should be allowed in respect of increased costs during any period 
prior to the date of the execution by the claimant of the President’s Re- 
employment Agreement or the date upon which an applicable code of fair 
competition became effective. 
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Violations of codes of fair competition or the President’s Reemployment Agree- 
ment by contractors at times other than during the period of performance 
of a Government contract, do not preclude recognition of otherwise valid 
claims for relief under the act of June 16, 1934, 48 Stat. 974, if the con- 
tractors were not in violation during the contract period. 

As December 16, 1934, termination of six months from the approval of the act 
of June 16, 1934, 48 Stat. 974, allowed by section 4 within which to file 
claims. was Sunday, claims received on Monday, December 17, 1934, are 
properly for consideration. 

As the Comptroller General of the United States is vested with discretionary 
power to consider claims of contractors for relief under the act of June 16, 
1934, 48 Stat. 974, presented after the time limitation of six months fixed 
by section 4 of the act, all claims which are presented after that time 
should be administratively examived and submitted to the General Account- 
ing Office for consideration. 


Comptroller General McCarl to the Secretary of the Treasury, April 24, 1935: 
There has been received your letter of January 26, 1935, as follows: 


The following questious, which have arisen during the course of in examina- 
tion of the claims filed with this Deprrtment pursuant to Public Act 369, 73d 
Congress, are submitted to you for determination in view of the fact that 
authority for the adjustment and settlement of such claims is vested in you: 

1. Section 3 of the above act provides that no allowance shall be made which 
will result in a profit to the claimant exceeding “7 per centum on the cost of 
performance of the contract in respect of which the claim is made.” ‘The head 
of the department concerned, subject to your approval, is given authority to 
determine the “ actual cost and profit thereon.” 

Almost invariably a claimant submits substantiating data only in support of 
the particular items of increased cost upon which his claim is based. To 
illustrate: 

A claimant presents a claim for increased labor costs in the amount of $70. 
He states his entire cost of performance as follows: Labor, $400; muterial, 
$500; overhead, $100. In support of his claim for increased labor costs, he 
submits his pay rolls which show in detail such increased costs. However, no 
substantiating data are furnished with respect to the other items of cost in 
respect of which no claim is made. 

Of course, if the other items of cost are actually lower than stated in the 
claim, the allowable amount of his claim is reduced by the seven-percent 
limitation. 

All items of a claim are sworn to by the claimant and, if the elviin is in 
excess of $1,000, by a certified public accountant as well. 

It is suggested that the practical method of dealing with this problem is to 
require substantiating data as regards items of cost other than those in respect 
of which the claim is made, only in cases in which the administrative reviewers 
of the claim believe that the other items of cost are too high. 

2. To what extent should a claimant be required to establish by evidentiary 
facts that his increased costs were due to his compliance with the President's 
Reemployment Agreement or applicable codes of fair competition? 

Most claimants merely show actual costs after August 10, 1933, as com- 
pared to costs prior to the enactment of the National Industrial Recovery 
Act, and do not attempt to establish (other than by assertion) that the in- 
creased cost was due alone to compliance with the President’s Reemployment 
Agreement or applicable codes. 

It is readily apparent that any particular item of increased cost might have 
been due in whole or in part to numerous other factors. To ascertain pre- 
cisely what portion of increased cost was due to compliance or due to other 
economic factors, is, of course, impossible; and to require claimants to make 
the study of general economic conditions which would be required in order to 
reach even an approximately correct result, would seem unfairly burdensome. 

Here, again, it is suggested that the administrative reviewers study the 
claim with this problem in mind and make such equitable adjustments as 
their experience and knowledge of economic conditions generally would indi- 
cate to be just, seeking additional data from claimants only in cases in which 
they consider it necessary so to do. 


T5A56°—35—-51 
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3. To what extent must a claimant’s increased costs have been due directly 
to compliance with the President’s Reempluyment Agreement or applicable 
codes of fair competition : 

(a) Some claimants have included claims for increased wages which re- 
sulted from their desire to maintain wage differentials, although the particular 
cudes to Which such claimants were subject did not so require. 

It would seem to this Department that the fair and equitable settlement of 
such claims would require the payment of the additional costs thus indirectly 
incurred. 

(b) A number of claims are for increased material costs. It is believed 
that in must cases, such increased costs were due to the general increase of 
prices (caused by the National Industrial Recovery Act or by general economic 
conditions) and not to the compliance by the part:cular claimants with the 
provisions of the President's Reemployment Agreement or applicable codes 
of fair competition. 

Inc:eased material costs due to any one claimant’s compliance can be shown 
only in the fullowing two types of cases: 

(a) Cases in which the increased material costs were due to compliance 
with the provisions of section 12 of the President's Reemployment Agreement 
or with the provisions of article VI of the Code of Fair Competition for the 
Construction Industry, which require a buyer who shall have contracted prior 
to June 16, 1933, to purchase goods at a fixed price for delivery during the 
period of the President’s Reemployment Agreement, to make an appropriate 
adjustment of such price to meet any increase in cost to the seller caused by 
the seller having signed the President's Reemployment Agreement or having 
become bound by any code of fuir competition. 

(b) Cases in which the increased material costs were due to compliance 
with the provisions of section 10 of the President's Reemployment Agreement, 
which require each signatory to patronize establishments which have signed 
such agreement, and in which it is established that the claimant could have 
purchased the materials in question at a lower price from un establishment 
which did not sign such agreement. 

Literally read, the act seems to require that the increase: costs of a claimant 
be due to his compliance. It is the view of this Department, however, that a 
construction of the act which limited recovery to the two cases indicated 
above, would do violence to its spirit; and it is submitted that the act should 
be construed, if possible, so as to permit of recognition of claims for increased 
material costs in all cases in which such increased costs were due to the enuct- 
ment of the National Industrial Recovery Act. 

(c) In certain cases, claims are predicated upon the increased cost of re- 
placing stock on hand which had been aquired prior to August 10, 1933, and 
which was used on Government projects. Other claimants have included the 
expense of having an accountant prepare their claims. 

It is the view of this Department that neither type of claim is “proper for 
allowance under the act. 

(d) Certain claimants have contended that their increased labor costs 
were attributable to labor-union activities resulting directly from the enactment 
of section 7 (a) of the National Industrial Recovery Act, which necessitated 
wage increases beyond those required by the President’s Reemployment Agree- 
ment or applicable codes of fair competition. 

It is the view of this Department that such claims should not be allowed. 

4. The problems indicated below have arisen with respect to the nature of the 
compliance with the President’s Reemployment Agreement or applicable codes 
of fair competition, which is a prerequisite to allowance of a claim under the 
act. 

(a) Certain claims have been presented by persons who did not sign the 
President’s Reempleyment Agreement, and who, during a part or all of the 
time during which the additional costs were incurrel, were not subject to any 
code of fair competition. In some cases, the claimant states that he did not 
sign the President’s Reemployment Agreement because of the fact that a code 
was in the process of preparation. In other cases, no explanation is given. 
However, each such claimant states that he increased wages and complied in 
= pray with the spirit of the President's Reemploymeut Agreement during 
the perior 

It is the opinion of this Department that, in view of the requirement of the 
act that the increased costs be incurred “by reasun of compliance * * 
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with a code or codes of fair competition * * * or * * * with an agree- 
ment with the President executed under section 4 (a) of said act”, no cluim 
should be allowed in respect of increased costs during any perivd privr tu the 
date uf the execution by the claimant of the President's Reeplouyment Agreement 
or the date upcn which an applicable code of fair competition became effective. 

(b) It has been fuund that certain claimants have violated some of the pro- 
visions of the President’s Reemployment Agreement or of applicable codes of 
fuir competition. Sometimes, such violatious are in connection with work done 
on the project in respect of which the claim is made; sometimes another project 
is involved. In certain cases the noncompliance consists of a fuilure to pay 
an assessment levied by a particular code authority; in other cuses, it has 
been due to a fuilure tu abide by section 7 (a). In some cuses, the claimant 
wus in violation at the time that the work, for which the claim is made, was 
performed but has subsequently complied. In other cases the vivlation post- 
dated the performance of the work in respect of which the claim is made. 

This Department has reached the conclusion that all claims should be recog- 
nized, so far as violations are concerned, of claimants who were not in violation 
of the President’s Reemployment Agreement or of any code provision during 
any purt of the period of time such claimants were engaged upon tle work in 
respect of which their claims are made; and that all other claims be rejected, 
except in cases in which the violation was subsequently adjusted to the satis- 
faction of the Compliance Division of the National Industrial Recovery Adimin- 
istration or, in cases arising under section 7A (1) or (2), to the satisfaction of 
the National Labor Relations Board. 

5. Section 4 provides that claims must be presented alternatively within 
six months after June 16, 1934, the date of the upproval of the uct. 

It is assumed, in view of the fact that December 16, 1934, was a Sunday, 
that claims received on Monday, December 17, 1934, are proper for consid- 
eration. 

6. In view of the fact that you are vested with discretionary power to con- 
sider claims presented after the time limit fixed in the act, this Department 
plans to submit to your Office, prior to administrative examination, all claims 
which are presented after the statutory period of limitation. Does this pro- 
cedure meet with your approval? 


As to question 1, it is recognized by all who are informed in such 
matters that there are varying degrees of efficiency in various manu- 
facturing establishments and contracting concerns and that costs of 
performance vary up or down within minimum and maximum limits 
somewhat in accordance with the degree of efficiency exercised by a 
contractor. Even if it were possible to determine with any degree 
of accuracy the minimum and maximum degrees of efficiency for 
manufacturing and other contracting concerns presenting claims 
under the act of June 16, 1934, 48 Stat. 974, and to strike a general 
average thereof as among all such contractors or among contractors 
engaged in manufacturing, others engaged in construction work, and 
other various classes—which would seem to be a hopeless task—the 
application of such general average would operate to allow some 
contractors more than the maximum of 7 percent profit. There 
has been no showing that administrative reviewers of claims under 
the act of June 16, 1934, have any such intimate knowledge of costs 
in the various plants and organizations of contractors who may pre- 
sent claims under the act of June 16, 1934, as would enable such 
reviewers to determine with any degree of accuracy whether the 
allowance of claims for excess costs due to alleged code compliance 
after August 10, 1933, in the performance of contracts entered into 
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prior to that date, would result in the contractors receiving profits 
in excess of the allowable maximum of 7 percent. Consequently, 
the only proper procedure in this matter is to require claimant con- 
tractors to present such evidence of costs of performance under the 
entire contract in addition to the claimed increased cost of per- 
formance after August 10, 1933, and for such administrative exami- 
nations to be made, as will definitely establish the matter as one of 
fact. It may be added that this section 3 of the act of June 16, 
1934, containing the 7 percent profit is limitation substantially as 
administratively drafted and recommended by the Secretary of the 
Treasury in letter dated April 4, 1934, to the Congress. 

As to question 2, it is, of course, the general rule that a claimant 
must establish the facts of his claim and such rule has been con- 
sistently applied for a long number of years. The act of June 16, 
1934, evidences no intention to depart from that salutary rule and 
it is not sufficient, to establish a claim under said act, for a contractor 
to allege that his costs of performance after August 10, 1933, of 
contracts entered into prior to said date have been increased in a 
certain amount and that his profit, if allowed said amount, would not 
exceed the maximum of 7 percent stated in the statute. In 
general, the answer to question 1 is applicable to question 2; that 
is to say, the administrative findings of facts and recommendations 
under the act of June 16, 1934, must be based on facts and not con- 
jectures. No increased costs are allowable except those established 
as due “directly ” to “compliance with a code of fair competition 
or with an agreement with the President.” 

With respect to question 3 (a), it would appear to be answered 
by the answer to question 2, supra. See, also, section 1 of the act 
which limits to claims “ for additional costs incurred by, reason of 
compliance on and after August 10, 1933, with a code or codes of 
fair competition approved by the President ” or caused by compliance 
with the President’s Reemployment Agreement. The contractor 
must show that he did, in fact, comply with the applicable approved 
code of fair competition and, if no code, then with the President’s 
Reemployment Agreement and that the claimed excess costs were in 
fact directly due to such compliance. No claims other than those 
for the amount of cost increases due directly to compliance with the 
applicable approved code or the President’s Reemployment Agree- 
ment may be allowed, whether termed wage differentials or otherwise. 

With respect to question 3 (b) relating to increased material costs, 
payments made prior to June 16, 1934, by a prime contractor as per 
your illustrations (a) and (b) and conclusively established would 
appear possible of consideration, but the law clearly does not per- 
mit of a construction to cover all increased material costs even if 
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due in part to the resulting effect of administration of the Recovery 
Act of June 16, 1933. 

Replacement of stock on hand and cost of preparation of claims 
under the act of June 16, 1934, are not within its terms. Excess costs 
due to increases of wages beyond those required by the applicable ap- 
proved code of fair competition or the President’s Reemployment 
Agreement are not allowable. 

The administrative conclusion with respect to question 4 (a) 
appears correct and, also, as to question 4 (b) except that where the 
violation postdated the performance of the contract in respect to 
which the claim is made, such postdated violation does not affect the 
rights of the contractor and subcontractor under the act of June 
16, 1934, whether or not adjusted to the satisfaction of the National 
Labor Relations Board or some other agency. 

Questions (5) and (6) are answered in the affirmative. 


(A-60762) 


RETIRED EMPLOYEE SERVING AS UNITED STATES COMMISSIONER 


A Federal employee, retired for age, may continue to serve as a United States 
Commissioner under appointment made prior to June 30, 1932, but under 
the terms of section 204 of the Economy Act of that date, he will be 
ineligible for reappointment after termination of service under the existing 
appvintment. 


Comptroller General McCarl to C. B. Kennamer, United States District Judge, 
April 25, 1935: 


There was received your letter of March 7, 1935, as follows: 


Mr. Henry Irwin was appointed United States Commissioner by this Court 
on December 4th, 1931. At the time of his appointment he drew, and he now 
draws, retirement annuity as a civil service employee. He was retired on 
account of his age as an employee of the Montgouiery post office. 

I wish to direct your attention to your ruling (A-54174) on page 270, 
volume 13 of Decisions of the Comptroller General, and decision (A-50660, 
pages 54 and 56 of the same volume), in which the following language is 
used: “In no case may both retirement annuity and civilian compensation 
be paid to the sume person for the same period of time.” 

This language would seem to render Mr. Irwin ineligible to draw both 
kinds of compensation, as he is now dving. 

Heretofore I have understood this was permissible where the employee was 
appointed to the civilian position prior to the acts of 1952, 1933, and 1934. 

I would appreciate if you would advise me whether now Mr. Irwin is 
eligible to continue to receive both of these classes of compensation. 


In decision of October 6, 1934, 14 Comp. Gen. 285, 288, reference 
was made to the rule announced in 18 Comp. Gen. 54, that “In no 
case may both retirement annuity and civilian compensation be paid 
to the same person for the same period of time ” and it was stated: 


This principle is applicable to any reemployment in any capacity in the 
Government civil service which may be counted toward longevity in comput- 








792 DECISIONS OF THE COMPTROLLER GENERAL 







ing retirement annuity, including service with Government-owned corpo- 
rations. * * * 

See also decision of January 31, 1935, A-59588, 14 Comp. Gen. 
586, applying the same principle where the employee was receiving 
annuity under the Panama Canal Zone Retirement Act. 

It is to be noted, however, that in none of these cases was the 
reemployment in a position the compensation of which was based 
on fees. 

The act of May 28, 1896, 29 Stat. 184, provides for appointment 
of United States commissioners by the United States District 
Courts for a term of 4 years subject to removal by the court. The 
Commissioners are officers of the United States District Court and 
are not within the purview of the Civil Retirement Act. As com- 
pensation is provided for the commissioners in the form of fees 
only, service as a United States commissioner, even under an ap- 
pointment immediately following service within the purview of 
the Retirement Act could not be counted toward longevity in com- 
puting retirement annuity. Accordingly, the general principle stated 
in the cited decisions is not applicable to render Mr. Irwin ineligi- 
ble to draw both his retirement annuity and fees as United States 
commissioner under his present appointment which it is under- 
stood will terminate not later than December 3, 1935. 

Section 204 of the Economy Act of June 30, 1932, 47 Stat. 404, 
provides as follows: 

On and after July 1, 1932, no person rendering civilian service in any branch 
or service of the United States Government or the municipal government of 
the District of Columbia who shall have reached the retirement age prescribed 
for automatic separation from the service, applicable to such persim, shall be 
continued in such service, notwithstanding any prov'sion of law or regulation 
to the contrary: Provided, That the President may, by Executive order, exempt 
from the provisions of this section any person when, in his judsment, the 
public interest so requires: Provided further, That no such perser heretofore 
or hereafter separated from the service of the Un'ted States or tle District 
of Columbia under any provision of law or regulation providing for such 
retirement on account of age shall be eligible again to appointment to any 
appointive office, position, or employment under the United States or the Dis- 
trict of Columb a: Provided further, That this section shall not apply to any 
person named in any act of Congress providing for the continuance of such 
person in the service. 

The office of United States Commissioner would appear to be an 
* appointive office, position, or employment under the United States ” 
within the purview of that section. You will note, however, that 
the prohibition of the second proviso of said section is against the 
“ appointment” of employees retired for age and does not prohibit 
retired employees from continuing to hold positions to which legally 
appointed prior to July 1, 1932. See decision of January 12, 1934, 
A-51431. 

While the act of May 28, 1896, prohibits Federal officers and em- 
ployees, with certain exceptions and limitations, from serving as 
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United States Commissioner, there is no’ prohibition in the statute 
against retired Federal civil employees serving as United States 
commissioner. The last paragraph of section 2 of the act of May 
29, 1930, 46 Stat. 470, in effect December 4, 1931, when Mr. Irwin 
was appointed commissioner, provided as follows: 


No person separated from the service who is receiving an annuity under the 
provisions of section 1 of this act, shall be employed again in any position 
within the purview of this act. 


As previously stated, the office of United States commissioner was 
not, and is not now, a position within the purview of the Retire- 
ment Act. Hence, the appointment of Mr. Irwin, a retired postal 
clerk, as United States commissioner on December 4, 1931, was legal 
and proper, but under the provisions of section 204 of the act of 
June 30, 1932, supra, he will be ineligible for reappointment after 
termination of his service under that appointment. 


(A-61076) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—ISSU- 
ANCE OF A DUPLICATE ADJUSTED-SERVICE CERTIFICATE 


An adjusted-service certificate once paid and perforated constitutes the prin- 
cipal supporting evidence for the voucher on which the payment was iade 
and muy not be released by the General Accountinz Offi-e to the veteran 
even though it be proven that the payment was illegully made. In the 
absence of fraud or collusion on the part of the veteran, a duplicate certifi- 
cute may be issued in such cases Without requiring ua bond of indemnity 
under authority of section 705 of the Worlkl War Adjusted Compensation 
Act, as umended by the act of March 4, 1929, 45 Stat. 1561. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, April 
26, 1935: 


There was received your letter of March 25, 1935 (DBC-H BELL, 
George A. A-4,315,653), as follows: 


The records indicate that the above-named veteran abandoned his family in 
October 1929 and that his wife, Mrs. Dora Bell, made application on December 
9, 1929, for adjusted-compensaticn benefits. On or about December 13, 1929. the 
veteran made application for adjusted compensaticn and designated his wife, 
Mrs. Dora Frances Bell, as beneficiary. Adjusted-Service Certificate No. 
8.571.487 was issued and forwarded to the veteran ut 863 Clincy Avenue, N. E., 
Grand Rapids, Michigan, the address shown on the application. 

A certified copy of a certificate of death, showing the veteran’s death as May 
18, 1930, was submitted to this administration. The wife, Mrs. Dora Frances 
Bell, made demand for the payment of the face value of the adjusted-service 
certificate and check no, 87523, drawn September 20, 1930, for $862.00 by J. B. 
Schommer, disbursing clerk, symbol 11499, was issued and forwarded to the 
wife at 4014 Humilton Avenue, Detroit, Michigan. 

In June 1934 another application for adjusted compensation was submitted 
by the veterun which was affirmative evidence that the veteran was not de- 
eeased. Congressman Roy O. Woodruff has made numerous inquiries in behalf 
of the veteran and on March 12, 1935, he stated that he was particularly anxious 
to be advised us to whether or not the veterun would now be granted his ad- 
justed-service certificate. 

It has been held by your office in cases of this nature that after payment 
has been made to the last designated beneficiary the adjusted-service cer- 
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tificate must be retained by your office as supporting evidence for the voucher 
on which payment was made. It is requested that you advise as to whether 
the veteran has forfeited his rights under the certificate and if not whether 
a duplicate certificate may be issued to him. In the event a duplicate certifi- 
cate cannot be issued under section 705 of the World War Adjusted Com- 
pensation Act, it is requested that you advise of the manner in which his 
rights and privileges may be restored by the Veterans’ Administration. 

There is enclosed for your information a copy of the report dated February 
21, 1935, of the field examiner of the Detroit, Michigan, regional office of this 
administration. 


There has been received, also, your letter of April 10, 1935, as 
follows: 


to advise this Administration: as to whether the above-named veteran has 
forfeited his rights under his adjusted-service certificate, and if not, whether 
a duplicate certificate may be issued to him. You were also requested to advise 
that in the event a duplicate certificate cannot be issued under section 705 
of the World War Adjusted Compensation Act, how the veteran’s rights and 
privileges may be restored by this Administration. 

There is enclosed a letter dated March 27, 1935, from the veteran wherein 
he stated among other things that he did not at any time designate Dora 
Frances Bell, wife, as beneficiary and that he had never made claim until 
1934. The application sent to The Adjutant General’s Office during December 
1929 designated the wife as beneficiary, and the veteran was identified by 
his fingerprints by means of the records of The Adjutant General's Office as 
the veteran concerned. There is also enclosed a copy of letter dated April 2, 
1935, from Congressman Roy O. Woodruff wherein he expressed the hope that 
the matter of the issuing to the veteran of an adjusted-service certificate be 
expedited. 


Since Congressman Woodruff is very insistent in his request that a certificate 
be issued to the veteran, it will be appreciated if you will advise at your 
earliest convenience as to what action may be taken by this Administration. 

There accompanied your first letter a report by an investigator 
in which it is alleged that the payment of the certificate was made 
under a mistake of facts—the identification of a body as that of 
the veteran having been erroneous—and that there was no fraud or 
collusion on the part of the veteran or his wife. 

As you state, this Office has consistently refused to release ad- 
justed-service certificates once paid either legally or illegally. The 
practice of this Office in the preaudit of vouchers covering pay- 
ment of the proceeds of an adjusted-service certificate is to cancel 
the certificate by perforating it with the legend “ Paid” at the 
time the voucher is certified for payment. Such perforation of 
a certificate renders it unfit for further use. While a certificate 
thus perforated “ Paid” may have been unlawfully issued, or is- 
sued under a mistake of fact, it, nevertheless, constitutes the prin- 
cipal supporting evidence for the voucher on which the payment 
was made and, as such, becomes a part of the fiscal officer’s accounts 
required by law to be preserved in this Office. You are advised, 
therefore, that this Office may not release the paid certificate in 
this case. 

Section 705 of the World War Adjusted Compensation Act, as 
amended by the act of March 4, 1929, 45 Stat. 1561. provides as 
follows: 








Reference is made to letter dated March 25, 1935, wherein you were requested 
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Whenever it appears to the director, by evidence clear and satisfactory to 
him, that any adjusted-service certificate has without bad faith upon the 
part of the person entitled to payment thereon, been lost or destroyed, and 
such adjusted-service certificate is identified by pumber and description, he 
shall, under such regulations and with such restrictions as to time and re- 
tention for security or otherwise as he may prescribe, issue a duplicate 
thereof of like value in all respects to the original certificate and so marked 
as to show the original number of the certificate lost or destroyed and the 
date thereof. The lawful holder of such certificate who makes application 
for a duplicate shall file in the United States Veterans’ Bureau a bond in 
a penal sum of the face value of such lost or destroyed certificate, with 
two good and sufficient sureties, residents of the United States, to be ap 
proved by the director, with condition to indemnify and save harmless the 
United States from any claim upon such lost or destroyed certificate; except 
that a duplicate certificate shall be issued without the requirement of a bond 
when it is shown to the satisfaction of the director that the original certifi- 
cate, (1) before delivery to the veteran, has been lost, destroyed, wholly 
or in part, or so defaced as to impair its value, and (2) after delivery to the 
veteran, has, without bad faith upon the part of the person entitled to 
payment thereon, been partially destroyed or defaced so as to impair its 
value, is capable of identification, and is surrendered by ‘such person to 
the Veterans’ Bureau. 

While no fraud or collusion on the part of the veteran seems to 
be directly charged in this case, the facts presented are conflicting. 
The investigator makes the statement that “his wife applied for 
an adjusted-service certificate through the Servicemen’s Bureau 
under date of December 9, 1929”, whereas you state in your first 
letter that his wife “made application on December 9, 1929, for 
adjusted compensation benefits” and that “on or about December 
13, 1929, the veteran made application for adjusted compensation 
and designated his wife, Mrs. Dora Frances Bell, as beneficiary.” 
There is no law which would have authorized the veteran’s wife 
to file application for an adjusted-service certificate under the facts 
disclosed. The veteran denies that he applied for a certificate, but 
it is understood to be reported by the War Department that his fin- 
gerprints, as identified from the military records of the War De- 
partment, were on the application for the adjusted-service certifi- 
cate received in that Office. If so, there would appear to be direct 
conflict in the facts reported by the Veterans’ Administration and 
the contentions of the veteran. 

In an otherwise proper case, and in the absence of fraud or col- 
lusion on the part of the veteran, section 705 of the World War 
Adjusted Compensation Act, as amended, supra, would constitute 
sufficient authority for issuance of a duplicate certificate without 
the necessity for a bond of indemnity to replace the original which 
had been illegally paid and on file in this Office. However, while 
the matter is primarily for determination by the Veterans’ Admin- 
istration, it is the view of this Office that the facts reported in your 
two letters and by the investigator are not sufficient to warrant the 


issuance of a duplicate certificate to this veteran. 
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(A-61183) 
PURCHASE OF RECONDITIONED ENGINES FOR MOTOR VEHICLES 


An appropriation for the purchase, maintenance, and repair of motor vehicles 
would be available for purchase of reconditioned engines administratively 
determined to be needed to replace similar engines, and an appropriation 
for purchase and exchange of motor vehicles would be available for the 
exchange of a used engine in need of repairs in part payment for a re- 
conditioned engine of the same type, if in the interest of the United 

States. 


Comptroller General McCarl to the Secretary of the Interior, April 26, 1935: 
There has been received your letter of March 30, 1935, as follows: 


Your decision is requested us to the availability of appropriated monies for 
payment in the event of a purchase of a reconditioned Ford engine, involving 
the trade-in of a used engine as part payment therefor. 

The Ford Motor Company has offered this service to users of Ford vehicles, 
emphasizing the advantages accruing to the owner in having a factory recon- 
ditioned engine instead of an engine overhauled at a local repair shop. This 
service is offered at a cost of approximately $50 per unit. 

The advantage to be gained by this exchange is apparent to administrative 
officers in this Department, but there is uncertainty as to the propriety of the 
procedure as it involves the purchase of a second-hand engine and includes 
the trade-in of a component part of a vehicle owned by the Government. 

Your decision on this matter will be greatly appreciated. 


It is noted that your letter does not specify any of the divisions 
or bureaus of the Interior Department for which the purchase of 
reconditioned engines, using in part payment therefor the trade-in 
of a used engine, as set forth by you, is contemplated, nor the ap- 
propriation or appropriations under which the purchases would be 
made. It is assumed, however, that you have in mind the purchase 
of reconditioned engines for any Ford motor vehicles for which they 
may be needed and which are used by any division or bureau of the 
Department of the Interior for which there may be an appropria- 
tion for the purchase, maintenance, repair, and exchange of motor 
vehicles. 

The appropriations for such purposes for the various divisions and 
bureaus of the Department of the Interior contained in the Appro- 
priation Act for the fiscal year ending June 30, 1935, for the De- 
partment of the Interior (48 Stat. 362), appear to vary in their 
provisions. For instance, the appropriation for contingent expenses 
(48 Stat. 363) provides: 


* * * purchase and exchange of motor trucks, motorcycles, and bicycles, 
maintenance, repair, and operation of two motor-propelied passenger-carrying 
vehicles and motor trucks, motoreycles, and bicycles to be used only for official 
purposes; * * *, 


that for the Bureau of Indian Affairs (48 Stat. 366) provides: 


Vehicles, Indian Service; not to exceed $275,000 of applicable appropriations 
made herein for the Bureau of Indian Affairs shall be available for the main- 
tenance, repair, and operation of motor-propelled and horse-drawn passenger- 
earrying vehicles for the use of employees in the Indian field service, including 
the transportation of Indian school pupils: Provided, That not to exceed $150,- 
000 may be used for the purchase and exchange of motor-propelled passenger- 
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earrying vehicles, and that such vehicles shail be used only for official service, 
including the transportation of Indian school pupils. 


that for the Bureau of Reclamation (48 Stat. 379) provides: 


* * * maintenance and operation of horse-drawn and motor-propclic: 
passenger-carrying vehicles; not to exceed $35,000 for purchase and exch: inge of 
horse-drawn and motor-propelled passenger-carrying vehicles; * * 


and that for the Geological Survey (48 Stat. 382) provides: 


* * * jneluding not to exceed $30,000 for the purchase and exchange, and 
not to exceed $50,000 for the hire, maintenance, repair, and operation of motor- 
propelled and horse-drawn pussenger-carrying vehicles for field use only by 
geologists, topographers, engineers, and land classifiers, and the Geological 
Survey is authorized to exchange unserviceable and worn-out passenger-carrying 
and freight-carrying vehicles as part payment for new freight-carrying 
vehicles, © * *%, 

It would seem clear that where the appropriation provides for the 
purchase, maintenance, and repair of motor vehicles, there would be 
no objection to the purchase thereunder of reconditioned engines 
where it is administratively determined that such engines are needed 
to replace similar engines in motor vehicles in order to prolong the 
usefulness of such vehicle and where it is in the interests of the 
United States and where the engine is to be used in the class of 
vehicle—that is, passenger-carrying or truck—the purchase, main- 
tenance, and repair of which are provided for in the appropriation. 
And assuming also that such purchase and exchange are made after 
advertising for competitive bids. 

As to the trade-in of a used engine, it may be said that while the 
appropriation acts which provide for the purchase and exchange of 
motor vehicles do not expressly provide for the exchange of a pait 
of a motor vehicle, it would appear that the exchange of a used en- 
gine in need of repairs in part payment for a reconditioned engine 
of a similar type to replace such used engine would not contravene 
the appropriation where such exchange is in the interests of the 
United States. No objection will be raised by this Office to such a 
course where the appropriation provides for the purchase and ex- 
change of motor vehicles where the vehicles are of the class desig- 
nated in the appropriation; where the used engine is in need of over- 
hauling and repairs; and where the exchange appears to be in the 
interests of the United States, unless, however, the appropriation 
authorizes the exchange in the purchase of a new vehicle only. How- 
ever, in view of the terms of section 3 (c) of the act of March 15, 
1934, 48 Stat. 450, there should be debited to the appropriation in- 
volved and credited as miscellaneous receipts an amount equivalent 
to the sales value of the engine used as a trade-in allowance for the 
engine replaced in the Ford truck or other vehicle and this should 
be shown on the voucher whereon payment is made for the recondi- 
tioned engine. 
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(A-60841) 
TAXES—VIRGIN ISLANDS 






















As the Virgin Islands Company is an instrumentality of the United States Gov- 
ernment, appropriated funds are not available for payment of a license 
tax and premium on bond imposed against said Federal corporation by 
the local Government of Virgin Islands which is under the jurisdiction of, 
and derivative to, the United States. 


Comptroller General McCarl to the Secretary of the Interior, April 27, 1935: 
There has been received your letter of March 13, 1935, as follows: 


I am enclosing herewith the following papers in connection with a license 
to be secured from the municipality of St. Croix to permit the Virgin Islands 
Company to operate a distillery: 

1. Ordinance enacted by the Colonial Council of St. Croix, and approved by 
the Governor June 9, 1934. 

2. Voucher in the amount of $200 for the payment of rum-manufacturer’s 
license tax for the fiscal year ending June 30, 1935. 

3. Voucher for the payment of a premium on the surety bond required by 
local law prior to issuance of rum-distiller’s license. 

The law, as provided in the ordinance referred to above, requires that all 
those who manufacture or produce rum shall be bonded for $5,000, and that 
when such bond is issued a license will be granted. In the case of the Virgin 
Islands Company, with a production in excess of 50,000 gallons per year, the 
license tax would be $200. 

The Federal Alcohol Control] Administration has issued a distiller’s license 
and a rectifier’s license to the Virgin Islands Company, based on the fact that 
the local laws have been complied with and the Virgin Islands Company has 4 
local license to manufacture rum. 

The local license has been issued to the Virgin Islands Company, us well as 
the Federal licenses. The two vouchers referred to above call for a payment 
of the local license fee and the bond premium, and these vouchers have been 
suspended by the representatives of the General Accounting Office. 

It is believed that the bond premium is not a tax and that the license fee 
is an imposition to which the corporation may properly be subjected. 

The Supreme Court hus recently reaffirmed the position thut when a State 
eng ges in the liquor business it lays aside its sovereign immunity and its 
activity is not withdrawn from Federal taxing power. Ohio v. Helvering, 292 
U. S. 360 (1934). Accord: South Carolina vy. United States, 199 U. S. 437 
(1905). A fortiori, it would seem that a corporation such as the Virgin Isitnds 
Company, which is the creature of local law in the Virgin Islands, cannot en- 
gage in the manufacture of rum within one of the legislative districts of the 
Virgin Islands without complying with enactments of the local Colonial Council 
which regulate the issuance of every license to manufacture rum within that 
jurisdiction. 

In these circumstances, I inquire whether the payment of the claims repre- 
sented by the two questioned vouchers can be authorized. 


The South Carolina and Ohio cases referred to by you were cases 
in which the respective States of South Carolina and Ohio had 
engaged—in South Carolina through dispensers and in Ohio through 
the department of liquor control—in the sale of beer and intoxicating 
liquor. The question before the Supreme Court of the United States 
was whether these respective States were required to pay to the 
United States internal-revenue taxes otherwise properly payable by 
retail dealers in liquor, and the States resisted such payment on the 
constitutional ground that the Federal Government was without 
authority to tax States or their instrumentalities under the prin- 
ciples applied in McCulloch vy. Maryland, 4 Wheat. 316; Indian 
Motor Cycle Co. v. United States, 283 U.S. 570, and numerous other 
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cases. However, it was held in the cases that the immunity of the 
States from Federal taxes was limited to those agencies which are 
of a governmental character and that whenever a State engages in a 
business of a private nature it exercises nongovernmental functions, 
and the business, though conducted by the States, is not immune 
from the Federal taxing powers. 

That rule has no application in this case. 

The government of the Virgin Islands is neither a Federal nor a 
State government. The islands were purchased from Denmark, and 
the act of June 24, 1932, 47 Stat. 333, which was quoted in my deci- 
sion of April 12, 1933, in A-48013, to you and need not be requoted 
herein, amended certain prior laws for the temporary government 
of the West Indies Islands and provided that until Congress should 
otherwise provide all laws then imposing taxes in the West Indies 
Islands, including the custom laws and regulations—insofar as 
compatible with changed sovereignty and not otherwise therein 
provided—should continue in force and effect except that articles 
the growth, product, or manufacture of the United States should be 
admitted free of duty. The statute further provided for an export 
tax on sugar to any foreign country, a tax which is prohibited so far 
as the continental United States is concerned. Also, for the present 
fiscal year the Congress has appropriated in the act of March 2, 
1934, 48 Stat. 393, $172,600 to meet deficiencies in the treasuries in 
the municipalities of St. Thomas and St. John, such amounts to be 
expended only as an equivalent amount is raised by municipal 
revenues. 

The record discloses that in an attempt to rehabilitate the sugar, 
etc., industry in the Virgin Islands the Public Works Administra- 
tion made an allotment of $1,000,000 to acquire lands, buildings, 
and mills, and these properties when acquired were leased to the Vir- 
gin Islands Co., which was chartered by an ordinance passed April 
%, 1934, by the colonial council of the municipalities of St. Thomas 
and St. John and was approved April 16, 1934, by the Governor of 
the Virgin Islands government. The incorporators were Harold L. 
Ickes, Oscar L. Chapman, and Paul H. Pearson, who subscribed for 
one share of stock each. The three incorporators of the Virgin 
Islands Co. are officials.of the United States, and if there be any 
basis whatever for the incorporation of the Virgin Islands Co., 
under the laws of the government of the Virgin Islands, it was 
incorporated as an instrumentality of the United States, and to this 
company there was leased the public property purchased with the 
allotment of $1,000,000 hereinbefore mentioned. It is understood 
that, among other things, the Virgin Islands Co. has engaged in the 
manufacture of rum from native sugar, and the ordinance of June 8, 
1934, by the colonial council of the municipality of St. Croix which 
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was approved June 9, 1934, by the Governor of the Virgin Islands for 
the regulations and control of the manufacture, sale, and exportation 
of and to provide for the taxation of alcoholic beverages, provides 
that a manufacturing company must give a bond in the penal sum of 
$5,000 to the effect that no law of the municipality of St. Croix will 
be violated and must pay annually in advance a license tax of $200 for 
manufacturers intending to produce more than 50,000 gallons per 
annum. It is under this ordinance that it has been proposed to pay 
the sum of $200 as rum manufacturer’s license tax for the fiscal 
year 1935 and $100 for a bond of $5,000 on the activities of the 
Virgin Islands Co. in the manufacture of rum. 

There is no legal basis for charging public moneys with the pro- 
posed payments of premium on bond and license tax in this case. 
The Virgin Islands Co, is owned and controlled by the United States 
and was established as recited in the above referred to ordinance 
approved April 16, 1934, among other things, to aid in effecting the 
economic rehabilitation of the Virgin Islands, to promote the wel- 
fare of the people of the Virgin Islands, and to exercise all the 
powers conferred upon it in the ordinance in order to suv advance 
and accomplish such economic rehabilitation and promotion of the 
general welfare of the inhabitants of said islands. All of its activi- 
ties are incidental thereto, and the case-is wholly unlike the ones 
considered in the South Carolina and Ohio cases referred to in the 
letter of March 13, 1935. The United States is sovereign over the 
Virgin Islands and the derivative government therein is without 
authority to tax the United States or its instrumentalities or agen- 
cies. See Asiatic Petroleum Co, v. United States, 65 Ct. Cls. 100, 
112 an extract from which is likewise quoted in my above referred to 
decision of a 12, 1933, to you; see also Clallam County v. United 
States, 263 U.S. 341. 

Accordingly yeu are advised that the vouchers transmitted with 
your letter of March 15, 1935, may not be approved as a legal charge 
against public moneys whether in the Treasury or in the immediate 
control of the Virgin Islands Co. 


(A-61369) 


PAY—NAVAL RESERVE—OFFICERS— ACTIVE DUTY AFTER 
RETIREMENT 


Officers placed on the honvrary retired list of the Naval Reserve without 
pay or allowances upon reaching the age of 64 years as provided in 
section 19 of the Naval Reserve Act, 43. Stat. 1085, cease to be officers 
of the Naval Reserve for all practical purposes and, therefore, may not 
legally be ordered to active duty and receive pay therefor. 


Comptroller General McCar! to the Secretary of the Navy, April 27, 1935: 


There has been received your letter of April 12, 1935, requesting 
decision relative to the right of an officer of the United States Nava! 
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Reserve who will be placed on the “honorary retired list” as of 
May 1, 1935, on account of attaining the age of 64 years on April 
25, 1935, to active duty pay for the performance of active duty while 
carried on the honorary retired list. Section 19 of the act of Feb- 
ruary 28, 1925, 43 Stat. 1085, provides: 


That officers of the Naval Reserve shall be placed on an honorary retired 
list of the Naval Reserve without pay or allowances upon reaching the age 
of sixty-four years, or, within the discretion of the Secretary of the Navy, 
upon the officer’s own request, after twenty-five years’ service in the Naval 
Reserve: Provided, That service in the Navy, Marine Corps, Naval Reserve 
Force, National Naval Volunteers, Naval Militia, Naval Auxiliary Service, 
and Coast Guard shall be counted as service in the Naval Reserve under the 
provisions of this section. 


The term “honorary retired list” as used in this act, appears to 
be an innovation with respect to naval nomenclature. Webster’s 
International Dictionary defines the word “ honorary” as “ Desig- 
nating a title or place which is held without rendering service or 
without the emoluments or privileges usual to it.” The modifying 
words of the statute “ without pay or allowances” deprive officers 
placed on such list of any emoluments as retired officers and in- 
dicate that such status carries no obligation to render service and 
confers no privilege, 

Other provisions of the Naval Reserve Act bearing on the question 
are as follows: 


Sec. 1. * * * And provided further, That nothing contained in this act 
shall affect the status or pay of members of the Naval Reserve Force heretofore 
retired with or without pay. 

& % * * * * * 


Sec. 9. That officers and men of the Naval Reserve, including those who may 
have been retired, may be ordered to active duty by the Secretary of the Navy 
in time of war or when in the opinion of the President a national emergency 
exists and may be required to perform active duty throughout the war or until 
the national emergency ceases to exist; but in time of peace, except as is other- 
wise provided in this act, they shall only be ordered to or continued on active 
duty with their own consent: Provided, That the Secretary of the Navy may 
release any officer or man from active duty at any time. 

Sec. 10. Officers and men of the Naval Reserve, when employed on active 
duty, authorized training duty, with or without pay, drill, or other equivalent 
instruction or duty, or when employed in authorized travel to and from such 
duty, drill, or instruction, or during such time as they may by law be required 
to perform active duty in accordance with their obligations, or while wearing 
a uniform prescribed for the Naval Reserve, shall be subject to the laws, regu- 
lations, and orders for the government of the Navy: Provided, That disciplinary 
action for an offense committed while so subject to the laws, regulations, and 
orders for the government of the Navy shall not be barred by reason of release 
from duty status of an officer or man charged with the commission thereof: 
Provided further, That officers and men who have heretofore been or may 
hereafter be transferred to the retired list of the Naval Reserve Force or the 
Naval Reserve with pay shall at all times be subject to the laws, regulations. 
and orders for the government of the Navy. 

Sec. 18. All officers of the Naval Reserve shall be examined physically once 
every four years, or oftener, as may be deemed necessary, and if upon such 
examination they are found not physically qualified for active service they shall 
be honorably discharged or, within the discretion of the Secretary of the Navy, 
placed on the honorary retired list provided for in section 19 of this act. 


Section 17, relating to the advancement of officers on active duty, 
contains the following proviso: 
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* * * ‘That the provisions of this section shall not apply to officers who 
have been or may hereafter be retired from the Naval Reserve Force or the 
Naval Reserve. 

Relative to retirement of officers of the Naval Reserve Force, the 


act of August 29, 1916, 39 Stat. 588, provided: 


* * * That enrolled members who shall have completed twenty years 


of service in the Naval Reserve Force, and who shall have performed the mini- 
mui amount of active service required in their class fur maintaining efficiency 
during each term of enrollment, shall, upon their own application, be retired 
with the rank or rating held by them at the time, and shall receive in lieu of 
any pay, a cash gratuity equal to the total amount of their retainer pay during 
the last term of their enrvullment. 


This was modified by the act of July 1, 1918, 40 Stat. 710, provid- 
ing: 

* * * Service in the Navy, Marine Corps, National Naval Volunteers, and 
Naval Militia shall be counted as continuous service in the Naval Reserve 
Force, both for the purpose of retirement and of computing retainer pay: 


Provided, That no member of the Naval Reserve Force shall be eligible for 
retirement other than for physical disability incurred in line of duty: * * 


The act of June 4, 1920, 41 Stat. 834, provides: 


That all officers of the Naval Reserve Force and temporary officers of the 
Navy who have heretofore incurred or may hereafter incur physical disability 
in line of duty shall be eligible for retirement under the same conditions as 
now provided by laws for oflicers of the Regular Navy who huve incurred 
physical disability in line of duty. 


This was modified by the act of July 12, 1921, 42 Stat. 140. 
providing: 

That all officers of the Naval Reserve Force and temporary officers of the 
Navy who have heretofore incurred or may hereafter incur physical disability 
in line of duty in time of war shall be eligible for retirement under the same 
conditions as now provided by law for officers of the Regular Navy who have 
incurred physical disability in line of duty: Provided, however, That applica- 


tions for such retirement shall be filed with the Secretary of the Navy not 
later than October 1, 1921. 


Officers of the Naval Reserve Force retired under the acts of June 
4, 1920, and July 12, 1921, are entitled to retired pay. 1 Comp. Gen. 
83 and 129. It is obvious, therefore, in contemplation of the provi- 
sion in section 1 of the Naval Reserve Act that nothing contained 
therein should affect the status or pay of members of the Naval 
Reserve Force “ retired with or without pay ”, those officers retired 
under the act of August 29, 1916, with cash gratuity were considered 
as officers of the Naval Reserve Force retired “ without pay.” It is 
also apparent that those officers retired for physical disability under 
the acts of June 4, 1920, and July 12, 1921, are included in those 
officers who have heretofore been transferred to the retired list of 
the Naval Reserve Force “with pay ” and shall at all times be subject 
to the laws, regulations and orders for the government of the Navy 
as provided in section 10 of the Naval Reserve Act. This provision 
has the effect of excluding those so transferred without pay. Appar- 
ently, the only provision for retirement of commissioned officers of 
the Naval Reserve is that contained in sections 18 and 19. It follows 
then that officers of the Naval Reserve are retired without pay and 
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are not subject to the laws, regulations, and orders for the government 
of the Navy as are officers retired under the Naval Reserve Force 
laws with pay. The only provision in the act that seemingly implies 
any obligation or privilege with respect to officers on the “ honorary 
retired list ” is in section 9 of the act providing: 


That officers and men of the Naval Reserve, including those who may have 
been retired * * * in time of peace * * * shall only be ordered to or 
continued on active duty with their own consent. 


This provision makes no distinction in those “ who may have been 
retired ” on the basis of pay. However, said provision obviously 
has application to officers retired with pay and who under section 
10 are “at all times” “subject to the laws, regulations, and orders 
for the government of the Navy ” and does not include officers on 
the “honorary retired list of the Naval Reserve” as to whom no 
provision is made subjecting them to the laws, regulations, and 
orders for the government of the Navy. 

I am of the opinion that within the legislative intent and pur- 
poses, as indicated by the language used, officers placed on the 
“honorary retired list of the Naval Reserve without pay or allow- 
ances upon reaching the age of 64 years” under section 19 of the 
Naval Reserve Act, are not obligated to render any service and are 
not entitled to any pay or allowances by reason of such status; 
upon being so placed on the honorary retired list they cease to be 
officers of the Naval Reserve for all practical purposes and, there- 
fore, may not legally be ordered to active duty and receive pay 
therefor. 


(A-61572) 
CONTRACTS—PURCHASE OF COAL—CODE OF FAIR COMPETITION 


A provision in a contract for furnishing coal to the United States requiring 
compliance with a code of fair competition does not authorize payment 
of an amount in excess of the contract price. 


Comptroller General McCarl to the Postmaster General, April 30, 1935: 


By letters of April 9 and 12, 1935, from the Fourth Assistant 
Postmaster General, there were referred to this Office certain papers 
relative to a suggestion of the Fleming-Young Coal Co. that under 
contract dated September 13, 1934, for delivery of 1,200 tons of coal 
for the post-office building at St. Louis, Mo., the agreed price should 
be increased from $2.33 per net ton, as stated in the contract, to 
$3.97 per net ton with a 15-cent per ton penalty if not paid within 
10 days after the invoices are rendered, such suggestion being based 
on a schedule of code prices filed under or adopted by the code of 
fair competition for the industry concerned. 

It is stated that the Fleming-Young Coal Co. has submitted its 
invoices since the effective date of the increase under the code of fair 
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competition at $4.12 per ton with a notation that 15 cents per ton 
could be deducted if paid within 10 days, and such invoices were 
paid by the postmaster with the result that credit has been disallowed 
in his accounts for all amounts in excess of the stipulated price of 
$2.33 per net ton in accordance with the terms of the contract. 

Among the papers submitted is a letter of April 5, 1935, from the 
legal adviser of the Divisional Code Authority No. 32, Retail Solid 
Fuel Industry, to the Fleming-Young Coal Co., as follows: 


This is in answer to your communication of April 4th in which you enclose 
a copy of letter from W. Rufus Jackson, postmaster, containing among other 
things a repetition of the statement “a careful examination of the contract 
fails to disclose any provision wherein the unit price may be increased or 
decreased”, which statement was contained in a letter dated February 15, 
1935, from the General Accounting Office, Washington, D. C., and directed to 
the local postmaster and was offered as the basis for the conclusion that the 
Government was not obliged to pay you the minimum code prices which have 
been duly established and made effective in Division 32, Retail Solid Fuel 
Industry. The above question was answered fully in my letter to you dated 
March 15, 1935. You will note that the recent communication from the post- 
master does not controvert the conclusions expressed in that letter. 

Inasmuch as your contract with the Government expressly provides: “ The 
contractor shall comply with all provisions of the applicable approved code of 
fair competition for the trade or industry or subdivision thereof concerned, 
etc.”, the Government should not be heard to complain that by so doing you 
are obliged to charge them a price for coal which is greater than the price 
originally quoted and made subject to such code regulation. 

Section 5 of article V of the code to which you are subject became incor- 
porated in your agreement with the Government by the above-quoted con- 
dition of the contract because (1) the Government insisted that you would 
agree to comply with all code provisions as a condition of its acceptance of 
your qualifications as a bidder (2) in order to obtain the award the Govern- 
ment required that you sign a compliance certificate (3) the code containing the 
above referred to provisions was made effective on February 26, 1934 by 
Executive Order 280, the effect of which was to bind you, as a member of the 
Retail Solid Fuel Industry, to its several provisions, and likewise to bind the 
Government in the making of its agreements which were entered into subse- 
quent to the effective date of the code, which in this case was on September 13, 
1934. 

This Authority has insisted on full and complete compliance from other 
respondents in like cases, and must reiterate our insistence on youf continued 
compliance in the observance of the minimum cost prices which have been here- 
tofore duly established by Government supervision and sanction and now 
effective in division 32. 


A contract with the United States requires a contractor to per- 
form in accordance with its terms or to pay the United States 
any damages resulting from default in performance. United States 
v. New York and Porto Rico Steamship Co., 239 U. S. 88; Purcell 
Envelope Co. vy. United States, 249 U. S. 318; Simpson v. United 
States, 172 U. S. 372; and Brawley v. United States, 96 U. S. 168. 
The contract in this case does not authorize payment of any amount 
in excess of the contract price. ' 

While it is true, as.suggested in the above quoted letter of April 
5, 1935, that the contract required the contractor to comply with all 
provisions of the applicable approved code of fair competition—in 
accordance with Executive Order No. 6646 of March 14, 1934—such 
requirement of compliance with the code does not include authority 
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to increase the prices stipulated in the contract to be paid by the 
United States in event there had been or should be filed, approved, 
or be placed in general effect, notwithstanding section 3 of the Na- 
tional Industrial Recovery Act of June 16, 1933, 48 Stat. 195, a 
uniform schedule of prices. The applicable approved code of fair 
competition pertains to other matters in addition to prices and it 
is as to these other matters that the contractor must comply in the 
performance of his contract with the United States, and nowhere 
under the applicable code is there any obligation on either the con- 
tractor or the United States to charge or pay any amount for coal 
delivered under the contract in question in excess of the prices 
stipulated therein. 
You are advised accordingly. 


(A-61191) 
PAY—CHIEF WARRANT OFFICER—MARINE CORPS 


Under the provisions of the act of February 15, 1929, 45 Stat. 1180, a chief 
warrant officer of the Marine Corps by reason of the act of June 10, 1926, 
44 Stat. 725, assimilating the ‘pay, allowances, and other benefits” 
to that of « commissioned warrant officer of the Navy, attained the 
constructive rank of a commissioned warrant officer 6 years from date of 
completion of the service specified in the proviso of the act of June 10, 
1926, and upon completion of 10 years’ commissioned warrant service and 
the issuance of a certificate of creditable record as required by the act 
of February 16, 1929, 45 Stat. 1187, is entitled to pay of the third period 
notwithstanding a disqualification in the first 6 years of warrant service 
suspended him from promotion to a commissioned warrant officer for 1 year 
under the 1926 act. 


Comptroller General McCarl to the Secretary of the Navy, May 1, 1935: 


There has been received your third indorsement of March 29, 1935, 
transmitting the application of Chief Marine Gunner Charles H. 
Eurton, United States Marine Corps, for certificate of creditable 
record for purposes of pay after completing 10 years’ commissioned 
service, 


Eurton’s service as shown in the submission is as follows: 


2. The records of this office show that Charles H. Eurton, then an enlisted 
man in the Marine Corps, accepted a temporary appointment as Marine 
Gunner October 24, 1917, with rank from October 19, 1917 (retaining his 
permanent enlisted status), and that he served as a temporary Marine 
Gunner until August 2-8, 1919, when his appointment was revoked and he 
reverted to his enlisted status; that on July 31, 1921, he was discharged from 
his enlisted status and on August 1, 1921 accepted permanent appointment 
as Mariner Gunner, with rank from May 18, 1921; that he was appointed a 
Chief Marine Gunner August 29, 1928, with rank from June 10, 1927, and is 
still serving in that capacity. 


It is also stated that on examination for promotion under the act 
of June 10, 1926 (44 Stat. 725), to the grade of commissioned warrant 
officer Eurton was found not morally qualified and was suspended 
from promotion for 1 year and lost 1 year’s seniority from June 10, 
1926. You request decision whether in computing the ten-vear period 





cies. See Asiatic Petroleum Co, v. 


, 


112 an extract from which is likewise quoted in my above referred to 
decision of ae 12, 1933, to you; see also Clallam County v. United 
States, 263 U. 5. 341. 

Accordingly you are advised that the vouchers trunsmitted with 
your letter of March 15, 1935, may not be approved as a legal charge 
against public moneys whether in the Treasury or in the immediate 
ontrol of the Virgin Islands Co 


(A-61369) 


PAY-NAVAL RESERVE—OFFICERS» ACTIVE DUTY AFTER 
RETIREMENT 


Offvters placed on the honorary retired list of the Naval Reserve without 
pay or allowances upon reaching the age of @ years as provided tn 
“ie: 10 of the Naval Reserve Act, 48 Stat. 1085, cease to be officers 
of the Naval Reserve for all practical purposes and, therefore, may not 


legally be ordered to active duty and receive pay therefor 


Comptroller General McCar! to the Secretary of the Navy, April 27, 1995 


There has been received your letter of April 12, 1925 
decision relative to the right of an officer of the United State. Nava! 


», requesting 





in time of war or when in the opinion of the President a national emergency 
exists and may be required to perform active duty throughout the war or until 
the national emergency ceases to exist; but in time of peace, except as is other 
wise provided in this act, they shall only be ordered to or continued on active 
duty with their own consent: Provided, That the Secretary of the Navy may 
release any officer or man from active duty at any time. 

Seo. 10. Officers and men of the Naval Reserve, when employed on active 
duty, authorized training duty, with or without pay, drill, or other equivalem 
instruction or duty, or when employed in authorized travel to und from such 
duty, drill, or instruction, or during such time as they may by law be required 
to perforin active duty in accordanee wiih thelr obligations, or while wearing 
a uniform prescribed for the Naval Reserve, shall be subject to the laws, regu 
lations, and orders for the government of the Navy: Provided, That disciplinary 
action for an offense committed while so subject to the laws, regulations, an’ 
orders for the government of the Navy shall not be barred by reason of release 
from duty status of an officer or man charged with the commission thereof: 
Provided further, That officers and men who have heretofore been or may 
hereafter be transferred to the retired let of the Naval Reserve Force or the 
Naval Reserve with pay shall at all times be subject to the laws, regulations 
and orders for the government of the Navy. 

Bec, 18. All officers of the Naval Reserve shall be examined physically once 
every four years, or oftener, as may be deemed necessary, and if upon such 
examination they are found not physically qualified for active service they shal! 
he honorably discharged or, within the discretion of the Secretary of the Navy, 
placed on the honorary retired list provided for in section 19 of this act 


Section 17, relating to the advancement of officers on active duty, 
contains the following proviso: 
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* * * That the provisions of this section shall not apply to officers who 
have been or may hereafter be retired from the Naval Reserve Force or the 
Naval Reserve. 


Relative to retirement of officers of the Naval Reserve Force, the 
act of August 29, 1916, 39 Stat. 588, provided: 


* * * That enrolled members who shall have completed twenty years 
of service in the Naval Reserve Force, and who shall have performed the mini- 
mui amount of active service required in their class fur maintaining efliciency 
during each term of enrollment, shall, upon their own application, be retired 
with the rank or rating held by them at the time, and shall receive in lieu of 
any pay, a cush gratuity equal to the total amount of their retainer pay during 
the last term of their enrollinent. 


This was modified by the act of July 1, 1918, 40 Stat. 710, provid- 
ing: 


* * * Service in the Navy, Marine Corps, National Naval Volunteers, and 
Naval Militia shall be counted as continuous service in the Naval Reserve 
Force, both for the purpose of retirement and of computing retainer pay: 
Provided, That no member of the Naval Reserve Force shall be eligible for 
retirement other than for physical disability incurred in line of duty: * * 


The act of June 4, 1920, 41 Stat. 834, provides: 


That all officers of the Naval Reserve Force and temporary officers of the 
Navy who have heretofore incurred or may hereafter incur physical disability 
in line of duty shall be eligible for retirement under the same conditions as 
now privided by laws for oflicers of the Regular Navy who huve incurred 
physical disability in line of duty. 


This was modified by the act of July 12, 1921, 42 Stat. 140. 
providing: 

That all officers of the Naval Reserve Force and temporary officers of the 
Navy who have heretofore incurred or may hereafter incur physical disability 
in line of duty in time of war shall be eligible for retirement under the same 
conditions as now provided by law for officers of the Regular Navy who have 
incurred physical disability in line of duty: Provided, however, That applica- 


tions for such retirement shall be filed with the Secretary of the Navy not 
later than October 1, 1921. 


Officers of the Naval Reserve Force retired under the acts of June 
4, 1920, and July 12, 1921, are entitled to retired pay. 1 Comp. Gen. 
83 and 129. It is obvious, therefore, in contemplation of the provi- 
sion in section 1 of the Naval Reserve Act that nothing contained 
therein should affect the status or pay of members of the Naval 
Reserve Force “ retired with or without pay ”, those officers retired 
under the act of August 29, 1916, with cash gratuity were considered 
as officers of the Naval Reserve Force retired “ without pay.” It is 
also apparent that those officers retired for physical disability under 
the acts of June 4, 1920, and July 12, 1921, are included in those 
officers who have heretofore been transferred to the retired list of 
the Naval Reserve Force “with pay ” and shall at all times be subject 
to the laws, regulations and orders for the government of the Navy 
as provided in section 10 of the Naval Reserve Act. This provision 
has the effect of excluding those so transferred without pay. Appar- 
ently, the only provision for retirement of commissioned officers of 
the Naval Reserve is that contained in sections 18 and 19. It follows 
then that officers of the Naval Reserve are retired without pay and 
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are not subject to the laws, regulations, and orders for the government 
of the Navy as are officers retired under the Naval Reserve Force 
laws with pay. The only provision in the act that seemingly implies 
any obligation or privilege with respect to officers on the “ honorary 
retired list ” is in section 9 of the act providing: 


That officers and men of the Naval Reserve, including those who muy have 
been retired * * * in time of peace * * * shall only be ordered to or 
continued on active duty with their own consent. 

This provision makes no distinction in those “ who may have been 
retired ” on the basis of pay. However, said provision obviously 
has application to officers retired with pay and who under section 
10 are “ at all times ” “ subject to the laws, regulations, and orders 
for the government of the Navy” and does not include officers on 
the “honorary retired list of the Naval Reserve” as to whom no 
provision is made subjecting them to the laws, regulations, and 
orders for the government of the Navy. 

I am of the opinion that within the legislative intent and pur- 
poses, as indicated by the language used, officers placed on the 
“honorary retired list of the Naval Reserve without pay or allow- 
ances upon reaching the age of 64 years” under section 19 of the 
Naval Reserve Act, are not obligated to render any service and are 
not entitled to any pay or allowances by reason of such status; 


upon being so placed on the honorary retired list they cease to be 
officers of the Naval Reserve for all practical purposes and, there- 
fore, may not legally be ordered to active duty and receive pay 
therefor. 


(A-61572) 


CONTRACTS—PURCHASE OF COAL—CODE OF FAIR COMPETITION 


A provision in a contract for furnishing coal to the United States requiring 
compliinee with a code of fair competition does not authurize payment 
of an amount in excess of the contract price. 


Comptroller General McCarl to the Postmaster General, April 30, 1935: 


By letters of April 9 and 12, 1935, from the Fourth Assistant 
Postmaster General, there were referred to this Office certain papers 
relative to a suggestion of the Fleming-Young Coal Co. that under 
contract dated September 13, 1934, for delivery of 1,200 tons of coal 
for the post-office building at St. Louis, Mo., the agreed price should 
be increased from $2.33 per net ton, as stated in the contract, to 
$3.97 per net ton with a 15-cent per ton penalty if not paid within 
10 days after the invoices are rendered, such suggestion being based 
on a schedule of code prices filed under or adopted by the code of 
fair competition for the industry concerned. 

It is stated that the Fleming-Young Coal Co. has submitted its 
invoices since the effective date of the increase under the code of fair 
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competition at $4.12 per ton with a notation that 15 cents per ton 
could be deducted if paid within 10 days, and such invoices were 
paid by the postmaster with the result that credit has been disallowed 
in his accounts for all amounts in excess of the stipulated price of 
$2.33 per net ton in accordance with the terms of the contract. 

Among the papers submitted is a letter of April 5, 1935, from the 
legal adviser of the Divisional Code Authority No. 32, Retail Solid 
Fuel Industry, to the Fleming-Young Coal Co., as follows: 


This is in answer to your communication of April 4th in which you enclose 
a copy of letter from W. Rufus Jackson, postmaster, containing among other 
things a repetition of the statement “a careful examination of the contract 
fails to disclose any provision wherein the unit price may be increased or 
decreased”, which statement was contained in a letter dated February 15, 
1935, from the General Accounting Office, Washington, D. C., and directed to 
the local postmaster and was offered as the basis for the conclusion that the 
Government was not obliged to pay you the minimum code prices which have 
been duly established and made effective in Division 32, Retail Solid Fuel 
Industry. The above question was answered fully in my letter to you dated 
March 15, 1935. You will note that the recent communication from the post- 
master does not controvert the conclusions expressed in that letter. 

Inasmuch as your contract with the Government expressly provides: “ The 
contractor shall comply with all provisions of the applicable approved code of 
fair competition for the trade or industry or subdivision thereof concerned, 
etc.”, the Government should not be heard to complain that by so doing you 
are obliged to charge them a price for coal which is greater than the price 
originally quoted and made subject to such code regulation. 

Section 5 of article V of the code to which you are subject became incor- 
porated in your agreement with the Government by the above-quoted con- 
dition of the contract because (1) the Government insisted that you would 
agree to comply with all code provisions as a condition of its acceptance of 
your qualifications as a bidder (2) in order to obtain the award the Govern- 
ment required that you sign a compliance certificate (4) the code containing the 
above referred to provisions was made effective on February 26, 1934 by 
Executive Order 280, the effect of which was to bind you, as a member of the 
Retail Solid Fuel Industry, to its several provisions, and likewise to bind the 
yovernment in the making of its agreements which were entered into subse- 
quent to the effective date of the code, which in this case was on September 13, 
1934. 

This Authority has insisted on full and complete compliance from other 
respondents in like cases, and must reiterate our insistence on your continued 
complianee in the observance of the minimum cost prices which have been here- 
tofore duly established by Government supervision and sanction and now 
effective in division 32. 


A contract with the United States requires a contractor to per- 
form in accordance with its terms or to pay the United States 
any damages resulting from default in performance. United States 
v. New York and Porto Rico Steamship Co., 239 U. S. 88; Purcell 
Envelope Oo. v. United States, 249 U. 8. 318; Simpson v. United 
States, 172 U. S. 372; and Brawley v. United States, 96 U. S. 168. 
The contract in this case does not authorize payment of any amount 
in excess of the contract price. ' 

While it is true, as.suggested in the above quoted letter of April 
5, 1935, that the contract required the contractor to comply with all 
provisions of the applicable approved code of fair competition—in 
accordance with Executive Order No. 6646 of March 14, 1934—such 
requirement of compliance with the code does not include authority 
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to increase the prices stipulated in the contract to be paid by the 
United States in event there had been or should be filed, approved, 
or be placed in general effect, notwithstanding section 3 of the Na- 
tional Industrial Recovery Act of June 16, 1933, 48 Stat. 195, a 
uniform schedule of prices. The applicable approved code of fair 
competition pertains to other matters in addition to prices and it 
is as to these other matters that the contractor must comply in the 
performance of his contract with the United States, and nowhere 
under the applicable code is there any obligation on either the con- 
tractor or the United States to charge or pay any amount for coal 
delivered under the contract in question in excess of the prices 
stipulated therein. 
You are advised accordingly. 


(A-61191) 
PAY—CHIEF WARRANT OFFICER—MARINE CORPS 


Under the provisions of the act of February 15, 1929, 45 Stat. 1180, a chief 
warrant officer of the Marine Corps by reason of the act of June 10, 1926, 
44 Stut. 725, assimilating the ‘pay, allowances, and other benefits” 
to that of « commissioned warrant officer of the Navy, attained the 
constructive rank of a commissioned warrant officer 6 vears from date of 
completion of the service specified in the proviso of the act of June 10, 
1926, and upon completion of 10 years’ commissioned warrant service and 
the issuance of a certificate of creditable record as required by the aét 
of February 16, 1929, 45 Stat. 1187, is entitled to pay of the third period 
notwithstanding a disqualification in the first 6 years of warrant service 
suspended him from promotion to a commissioned warrant officer for 1 year 
under the 1926 act. 


Comptroller General McCarl to the Secretary of the Navy, May 1, 1935: 


There has been received your third indorsement of March 29, 1935, 
transinitting the application of Chief Marine Gunner Charles H. 
Eurton, United States Marine Corps, for certificate of creditable 
record for purposes of pay after completing 10 years’ commissioned 
service. 

Eurton’s service as shown in the submission is as follows: 


2. The records of this office show that Charles H, Eurton, then an enlisted 
man in the Marine Corps, accepted a temporary appointment as Marine 
Gunner October 24, 1917, with rank from October 19, 1917 (retaining his 
permanent enlisted status), and that he served as a temporary Marine 
Gunner until August 238, 1919, when his appointment was revoked and he 
reverted to his enlisted status; that on July 31, 1921, he was discharged from 
his enlisted status and on August 1, 1921 accepted permanent appointment 
as Mariner Gunner, with rank from May 18, 1921; that he was appointed a 
Chief Marine Gunner August 29, 1928, with rank from June 10, 1927, and is 
still serving in that capacity. 


It is also stated that on examination for promotion under the act 
of June 10, 1926 (44 Stat. 725), to the grade of commissioned warrant 
officer Eurton was found not morally qualified and was suspended 
from promotion for 1 year and lost 1 year’s seniority from June 10, 
1926. You request decision whether in computing the ten-vear period 





806 DECISIONS OF THE COMPTROLLER GENERAL 


of commissioned warrant service from constructive date of rank 
as allowed under the act of February 15, 1929 (45 Stat. 1180), Chief- 
Marine Gunner Eurton may count for such purposes the 1-year 
period from June 10, 1926, to June 10, 1927, during which he lost 
seniority as a commissioned warrant officer because of moral failure 
on examination for promotion to chief marine gunner; and, specifi- 
cally, whether Eurton will complete 10 years’ commissioned warrant 
service for pay purposes on July 12, 1935, or on July 12, 1936. 

The act of June 10, 1926 (44 Stat. 725), provides: 

That the commissioned warrant grades of chief marine gunner, chief quarter- 
master clerk, and chief pay clerk in the Marine Corps are hereby established, 
and that marine gunners, gquartertiuster clerks, and pay Clerks shall after 
six years from the date of Warrant be comm /'ssioned chief marine gunners, chiet 
quartermaster clerks, and chief pay clerks, respectively, after passing satisfac 
torily such examinations as the Secretary of the Navy may prescribe, and 
when so cOmuissioned they shall have the same rank pay, allowances, and 
other benefits as now or may hereafter be allowed commissioned warrant cflicers 
of the Navy: Provided, That for the purpose of computing the 6-year period 
of service required for promotion from Warrant to ch.ef warrant rank, all 
service as puy clerk. warrant officer, and commissioned officer in the Marine 
Corps and all active service for purposes other than training rendered during 
the period from April 6, 1917, to December 31, 1921, under a temporary ap 
pointment as a pay Clerk, warrant or commissioned officer in the United States 
Marine Corps. or as a pay Clerk, warrant or commissioned officer in the United 
States Marine Corps Reserve, shall be counted: * * * 


The above provision assimilating the “ pay, allowances, and other 
benefits ” of such officers to that of commissioned warrant officers of 
the Navy entitles them to compute commissioned service from the con- 
structive date they complete 6 years’ warrant service as provided in 
the act of February 15, 1929 (45 Stat. 1180), for commissioned 
warrant officers of the Navy, Couverette v. United States, 76 Ct. 
Cls. 746, and the question presented is whether by reason of failure 
to qualify morally which resulted in suspension of promotion for 1 
year from the effective date of the act of June 10, 1926, Chief Marine 
Gunner Eurton constructively attained the rank of a chief warrant 
officer upon the completion of 6 years of service authorized to be 
counted by the act of February 15, 1929, or whether such delay in 
promotion is effective to retard the beginning of commissioned war- 
rant officers’ service 1 year. 

Under the provisions of the act of June 10, 1926, the earliest 
possible date upon which Eurton could have attained the rank of 
chief warrant offieer based upon his temporary and permanent war- 
rant-officer service was the date of the act; contingent, of course, 
upon passing satisfactorily such examination as the Secretary of 
the Navy prescribes; and as the law then stood his failure to mor- 
ally qualify postponed the beginning of his chief warrant-officer 
service until the effective date of his promotion, June 10, 1927, 
Toulon vy. United States, 51 Ct. Cls, 87,4 Comp. Gen, 961, and cases 
therein cited, 
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« The aet of February 15, 1929 (45 Stat. 1180), provides: : 


That for the purpose of computing the six years’ service required for promo- 
tion from warrant to chief warrant rank, all uctive service, for purposes other 
than training heretofore rendered during the period from April 6, 1917, to 
December 31, 1921, under a temporary appointment as a warrant or commis- 
sioned officer in the United States Navy, or as a warrant or commissioned officer 
in the United States Naval Reserve Force, shill be counted: Provided, That 
officers who have heretofore been commissioned chief warrant officers shall for 
all purposes be regarded as having been so commissioned from the date of com- 
pletion of such six years’ service including the service authorized to be counted 
by this act: Provided further, That no back pay or allowances shall be held 
to have accrued prior to the passage of this act. 

Eurton was a commissioned warrant officer at the date of passage 
of the act of February 15, 1929, and under the express terms of the 
first proviso he was entitled to be regarded as having been so commis- 
sioned from the date of completion of such 6 years’ service. 

According to the record submitted, Eurton completed 1 year, 10 
months, and 5 days as temporary marine gunner during the period 
October 19, 1917, to August 23, 1919. Having been appointed a per- 
manent marine gunner from an enlisted status with rank from May 
18, 1921, he completed the difference between the time served as 
temporary marine gunner and six years’ service (4 years, 1 month, 
and 25 days), on July 12, 1925. Couverette case, supra. 

Accordingly, you are advised that under the provisions of the act 
of February 15, 1929, Chief Marine Gunner Eurton attained the con- 
structive rank of a commissioned warrant officer on July 12, 1925, and 
will have completed 10 years’ commissioned warrant service July 12, 
1935, his right to pay of the third period, of course, being subject to 
the department’s consideration of his right to and the issuance of a 
certificate of creditable record as required by the act of February 
16, 1929. 


(A-61496) 
PAY—ONE-FOURTH ADDITIONAL PAY UNDER SECTION 1422, REVISED 
STATUTES 


Enlisted men of the United States Navy or Marine Corps detained at a shore 
station beyond expiration of term of enlistment are not entitled to the 
one-fourth additional pay provided in section 1422, Revised Statutes. 


Assistant Comptroller General Elliott to Joseph Loyd Graves, May 1, 1935: 

There has been received your request for review of settlement 
December 17, 1934, disallowing your claim for one-fourth additional 
pay by reason of retention beyond your period of enlistment May 21 
to August 28, 1934, under section 1422, Revised Statutes. 

It appears that you were serving as private in the U. S. Marine 
Corps at the Marine Barracks, Cavite, P. I., when your enlistment 
expired May 27, 1934. The Major General Commandant, Marine 
Corps, reports that you were retained in the service 100 days for the 
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convenience of the Government but further states that, since you 
were not serving on board a vessel of the Navy section 1422, Revised 
Statutes, seems not to apply so as to entitle you to additional pay 
during the period of detention. Section 1422, Revised Statutes, as 
amended by the act of March 3, 1875, 18 Stat. 484, provides: 


That it shall be the duty of the commanding officer of any fleet, squadron, or 
vessel acting singly, when on service, to send to an Atinntic or to a Vacife 
port of the United States, as their enlistment wuy have occurred on either 
the Atlantic or Pacific coast of the United States, in some public or other 
vessel, all petty-officers and persons of inferior ratings desiring to go there 
at the expiration of their terms of enlistment, or as soon thereafter as may 
be, unless, in his opinion, the detention of such persons for a longer period 
should be essential to the public interests, in which case he may detain them, 
or any of them, until the vessel to which they belong shall return to such 
Atlantic or Pacific port. All persons * * * who shall be so detained 
beyond their terms of enlistment, * * * shall receive for the time during 
which they are so detained, * * * an addition of one-fourth of their former 
pay: Provided, That the shipping-articles shall hereafter contain the substunce 
of this section. 


Section 1422, Revised Statutes, contemplates service upon and at- 
tachment to a vessel during the period of detention in service after 
expiration of the term of enlistment. It does not apply to enlisted 
men of the Navy or Marine Corps detained at shore station beyond 
expiration of their terms of enlistment and men so detained are not 
entitled to the one-fourth additional pay provided therein. Decision 
of the Comptroller of the Treasury, September 1, 1905; S. & A. 
Memo. No. 55. Upon review, the settlement is found to be correct 
and is sustained. 


(A-60738) 
NATIONAL GUARD—ARMORY DRILL PAY 


Remarks appearing on a supplemental armory drill pay roll inconsistent 
with and contrary to the facts shown on the original pay roll based 
upon entries appearing on the applicable ME’ Form 100 filed contempo- 
raneously in the National Guard Bureau as the permanent record of duty 
performed may not be accepted to authorize payment of additional armory 
drill pay. 


Assistant Comptroller General! Elliott to Maj. S. R. Beard, United States Army 

May 4, 1935: 

There has been received by reference from the Chief of Finance 
your letter of March 5, 1935, transmitting supplemental pay roll of 
Headquarters Troop, Fifty-second Cavalry Brigade, Pennsylvania 
National Guard, October 1 to December 31, 1934, for $1.71 in favor 
of Sgt. Hugh J. Mattia, representing armory drill pay for the per- 
formance of an authorized drill on October 1, 1934. 

Claimant was paid on the original armory drill pay-roll vouche: 
4324 of your January 1935 accounts in the net amount of $22.23 for 
13 drills and said payment is supported by entries in the appropriate 
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columns showing the performance of 4 drills in October, 5 drills in 
November, and 4 drills in December 1934. The supporting affidavit 
of the commanding officer and the certificate of the regular Army 
instructor appearing thereon, both of which are stated to have been 
prepared and checked with the attendance records in accordance 
with the law and regulations and instructions of the National Guard 
and from personal knowledge, appear to be in all respects regular 
and an extract official copy of the original M. B. Form 100, for 
October 1934, furnished by the National Guard Bureau contains 
entries of the performance of only 4 drills by Sergeant Mattia 
during that month. The. supplemental roll is to the effect that 
the enlisted man performed five drills in October, that the drill of 
October 1 was omitted from the original pay roll in error. 

N. G. R. 59, dated February 4, 1982, provides: 

4. Necessity for care in preparotion.—Pay rolls and pay and mileage vouch 
ers constitute a statement of pay and allowances due and payable. When 
filed in the General Accounting Office they become the record to which reference 
will thereafter be had in the investigation and settlement of claims or ques- 
tions affecting the pay of officers and enlisted men whose names are borne 
thereon for the periods stated. All officers are enjoined to exercise every care 


to make pay rolls and pay and mileage vouchers with which they are con- 
cerned correct and complete in every detail. 


‘* aS 2 


7. Record of duty performed, MB Form 100—a. By organization—A per- 
manent record of all duty performed by each member of the National Guard, 
under the provisions of NGR 45, will be kept on MB Form 100, in accordance 
with instructions printed thereon. 


. * . 


14. Preparation of pay rolls and disposition—a. Basis for preparation.—The 
preparation of armory-drill pay rolls will be based on the permanent record of 
duty performed by each member of the National Guard and kept on MB Form 
100. (See par. 7 herein.) 

b. MB Form 100.—No pay roll for armory-drill pay of any unit will be con- 
sidered unless a report on MB Form 100 for each month of the period covered 
by the roll has been transmitted, through the channels prescribed therein, to 
the Regular Army instructor designated by proyer authority to verify and 
certify to the correctness of the pay roll. (See par. 17b herein.) 

It uniformly has been held by decisions of this office that remarks 
appearing on a supplemental armory-drill pay roll which are incon- 
sistent with and contrary to the facts shown on the original pay roll, 
based upon entries appearing on the applicable original MB Form 
100 filed contemporaneously in the National Guard Bureau as the 
permanent record of duty performed, may not be accepted to author- 
ize the payment of additional armory-drill pay. A-45189, December 
6, 1932; A-49012, August 24, 1983; A-54075, March 31, 1934; 
and A-57642, October 23, 1934. Payment of the voucher is not 
authorized. 
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(A-61236) 


MILEAGE—ACTIVE DUTY—OFFICERS’ RESERVE CORPS 


A member of the Officers’ Reserve Corps called to active duty for 15 days’ 
training is entitled under the regulations to mileage. at the rate of 4 
cents per mile, from his home as of record in the War Department to 
his duty station and return, and not from a place of greater distance 
alleged to be his abode. 


Comptroller General McCarl to Maj. James MacKay, United States Army, 

May 6, 1935: 

There has: been received your letter of March 20, 1935 (G. A. O. 
Disal. Vo. No. 437, Dec. 1933), requesting further consideration of 
the disallowance in your disbursing accounts of the sum of $72.58, 
mileage paid to Second Lt. Carl Jethro Furr, Coast Artillery, Reserve 
Corps, in connection with his period of active duty for training at 
Fort Worden, Wash., from August 2 to 15, 1931. 

Paragraph 1, Special Orders No. 29, Headquarters Ninth Coast 
Artillery District (OR) Presidio of San Francisco, Calif., dated 
July 6, 1931, ordered Lieutenant Furr to active duty effective August 
2, 1931, and directed him to proceed from the University of Oregon, 
Eugene, Oreg., to Fort Worden, Wash., for 14 days’ training; and 
that he return to his home so as to arrive thereat on August 16, 1931, 
and stand relieved from active duty that date, which order was 
amended by paragraph 2, Special Orders 49, of the same headquar- 
ters dated August 18, 1931, so as to require him to proceed to his 
home on August 15, 1931, and stand relieved from active duty that 
date. 

Section 37a of the National Defense Act, set forth in section 32 
of the act of June 4, 1920, 41 Stat. 776, provides that a reserve officer 
when ordered to active duty shall receive mileage from his home to 
his first station and from his last station to his home. Army Regula- 
tions 140-5, dated April 16, 1931, in effect at the time of the issuance 
of Lieutenant Furr’s orders, provides, paragraph 92, that a reserve 
officer when ordered to active duty will receive the mileage prescribed 
by law from his home or from place of receipt of orders, whichever 
may involve the least travel, to his first station and from his last 
station to his home, Paragraph 118 of the regulations provides that 
prompt notification on WD A. G, O. Form No. 172 (personal report 
of reserve officers), of a permanent or prolonged temporary change of 
address will be made to The Adjutant General through military 
channels. 

It appears from a report of the Headquarters 9th Coast Artillery 
District (OR), Presidio of San Francisco, Calif., to the Commanding 
General Ninth Corps Area, contained in first indorsement of Novem- 
ber 20, 1933, that the records of the former oflice showed Lieutenant 
Furr was a professor of languages at the University of Oregon, 
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Eugene, Oreg., until about June 15,1931, when due to lack of funds 
he was discharged from that position and moved to Provo, Utah, 
for residence; that under date of May 13, 1931, he submitted an ap- 
plication for active duty with his regiment to be trained at Fort 
Worden, Wash., August 2 to 15, 1931, reporting his permanent 
address to be Provo, Utah; that report on WD A. G, O. Form No. 
172 (required by the regulations to be executed upon change of 
address), was either not received at that office or, if received, had 
been inadvertently misplaced, and at date of issuance of Lieutenant 
Furr’s travel orders the office records (other than his application for 
active duty), bore his permanent address as “ Eugene, Oreg ”; that 
accordingly when his travel orders, SO 29, were issued for active 
duty at Fort Worden, Wash., he was ordered to proceed from and 
return to Eugene, Oreg. On voucher 520, August 1931, accounts of 
Army Paymaster T. S. Pugh, Lieutenant Furr was paid mileage 
at the rate of 4 cents per mile from Eugene, Oreg., to Fort Worden, 
Wash., and return, 706 miles, less 554 miles land-grant, amounting 
to $11.62. Subsequently paragraph 1, Special Orders 82, Head- 
quarters 9th Coast Artillery District (OR), dated November 27, 
1933, were issued amending Special Orders 29, so as to show his 
address “367 N. 2nd East Provo, Utah”, and on voucher 437, of 
your December 1933 accounts, he was paid the sum of $72.58, repre- 
senting mileage for the distance from Provo, Utah, to Fort Worden, 
Wash., and return, less that received by him for the distance from 
Eugene, Oreg., to Fort Worden, Wash., and return, which amount, 
namely $72.58, was disallowed in your disbursing accounts. 

The orders contemporaneously issued and under which the duty 
was performed, in effect authorized and limited payment of mileage 
from and return to Eugene, Oreg. Orders issued over 2 years there- 
after purporting to change the basis of payment prescribed in the 
contemporaneous orders are without effect to increase the obligation 
of the Government or the rights of the officer. The statutory provi- 
sion for payment of mileage from the home of a Reserve officer to his 
first duty station is subject to the regulation of the War Department 
as to the reporting of the home of an officer for the purpose of 
issuance of orders to active duty. The regulations properly limit and 
define the home of the officer to the home as of record in the War 
Department, and if that is not correct, the officer, before proceeding 
in obedience to the orders, should advise the Department of the error 
or change, thus affording the Department an opportunity to deter- 
mine whether the increased expenses for the additional travel will 
be authorized. The matter is not a question of proof what the officer’s 
actual home was when the travel was commenced. Otherwise, the 
Department could not with any assurance determine the cost of 
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travel of reserve officers to active duty for training within the limits 
of the appropriations made by the Congress therefor. See 24 Comp. 
Dec. 371, 373, and 96 MS Comp. Gen. 953, A-28172. The sum of 
$72.58 was properly disallowed in your disbursing accounts and is 
sustained. 


(A-61630) 


SUBSISTENCE HOMESTEADS 


Section 208 of the National Industrial Recovery Act of June 16, 1933 (48 Stat. 
205), authorizing loans for subsistence homesteuds expires by statutory 
limitations June 16, 1935, and there is no provision in the Emergency Relief 
Appropriation Act for 1935 which may be construed as authorizing any 
loans for subsistence homesteads after June 16, 1935, frum the funds so 
appropriated. 


Comptroller General McCarl to the Secretary of the Interior, May 7, 1935: 
There has been received your letter of April 25, 1935, as follows: 


I am contemplating requesting the President to allocate certain funds out 
of the sum of $4,000,000,000 made available to him by the Emergency Relief 
Appropriation Act of 1935 (Public Resolution No. 11, 74th Congress), for the 
purpose of making loans for and otherwise aiding in the purchase of subsist- 
ence homesteads, provided, of course, that such funds may be used for these 
purposes. 

As you are aware, Section 208 of Title II of the National Industrial Recovery 
Act (c. 90, 48 Stat. 195) provides that “ $25,090,000 is hereby made available to 
the President * * * for making loans for and otherwise aiding in the 
purchase of subsistence humesteads. The moneys collected as repayment of 
said loans shall constitute a revolving fund to be administered as directed by 
the Vresident for the purposes of this section.” Pursuant to an Executive 
Order of July 21, 1933, all powers granted to the President by Section 208 
were delegated to me as Secretary of the Interior. 

In your letter of April 2, 1935, addressed to the Hon. James P. Buchanan, 
entered in tie Congressional Record of April 5, 1935, it was stated that the 
amounts enumerated specifically in section 1 of the Emergency Relief Appro- 
priation Act of 1935 were “limitations rather than specitie appropriations 
* * * and neither these limitations nor any other provision in the joint 
resolution * * * would preclude the President, in his discretion, from 
adopting one or more otherwise lawful Federal projects meeting the test imposed 
by the appropriating language; * * *.” 

In carrying out the purposes of Section 208 employment is increased and 
work provided in the clearing of land, in the construction of buildings and in 
the fabrication of building materials. 

Please advise me whether in your opinion funds appropriated by the Emer- 
gency Relief Appropriation Act of 1935 will be available after June 16, 1935, 
the original date of the expiration of the National Recovery Act, for making 
loans and otherwise aiding in the purchase of subsistence homesteads. 


The existing subsistence homesteads activity was specifically pro- 
vided for by section 208 of the National Industrial Recovery Act of 
June 16, 1933 (48 Stat. 205), which authorized the making of 
* Joans for and otherwise aiding in the purchase of subsistence home- 
steads” in order to aid “the redistribution of the overbalance of 
population in industrial centers.” The sum of $25,000,000 was made 
available to the President for that purpose “to be used by him 
through such agencies as he may establish.” By Executive Order 
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No. 6209, July 21, 1933, the President delegated to the Secretary 
of the Interior all his powers under said section, “ including full 
authority to designate and appoint such agents, to set up such boards 
and agencies * * * as he [the Secretary of the Interior] may 
deem necessary or desirable.” The agency or agencies created or 
established under such authority are among those the existence of 
which must cease not later than June 16, 1935, pursuant to the 
requirements of section 201 (d) of the National Industrial Recovery 
Act, which provides: P 

After the expiration of two years after the date of the enactment of this 
Act * * * the President shall not make any further loans or grants or 
enter upon any new construction under this title, and any agencies established 
hereunder shall cease to exist and any of their remaining functions shull be 
transferred to such departments of the Government as the President shall 
designate: Provided, That he may issue funds to a borrower under this title 
pricr to January 23, 1939, under the terms of any agreement, or any comunit- 
ment to bid upon or purchase bonds, entered into with such boriower prior 
to the date of termination, under this section, of the power of the Presideut 
to make loans, 

There is nothing in the Emergency Relief Appropriation Act of 
1935, approved April 8, 1935, which can be construed as extending 
beyond June 16, 1935, section 208 of the National Industrial Re- 
covery Act, or agencies created thereunder, such activity being no 
part of the Federal Emergency Administration of Public Works 
which section 12 of the Emergency Relief Appropriation Act of 
1935 continues until June 30, 1937, and authorizes it to perform such 
of its functions under the National Industrial Recovery Act and 
under the Emergency Relief Appropriation Act of 1935 as may be 
authorized by the President. 

In answer to your speci.ic question whether funds appropriated 
by the Emergency Relief Appropriation Act of 1935 will be avail- 
able after June 16, 1935, “for making loans for and otherwise 
aiding in the purchase of subsistence homesteads ”, I have to advise 
that not only will the subsistence homesteads agencies and activities 
provided for under section 208 of the National Industrial Recovery 
Act cease to exist as such on or prior to June 16, 1935, but the 
specific authority granted in section 1 of the Emergency Relief 
Appropriation Act of 1935 for “loans or grants, or both, for 
projects of States, Territories, possessions, including subdivisions 
and agencies thereof, municipalities, and the District of Columbia, 
and self-liquidating projects of public bodies thereof” and for 
“ making loans to finance, in whole or in part, the purchase of farm 
lands and necessary equipment by farmers, farm tenants, croppers, 
or farm laborers” would seem to preclude the use of said funds 
for the making of any other loans. 

And while the limitations (a) to (h), specified in section 1 of 
said Emergency Relief Appropriation Act of 1935, do not preclude 
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the President from adopting otherwise lawful Federal projects 
meeting the test imposed by the appropriating language, that is to 
say, projects providing relief, work relief, or increasing employment, 
any project which in fact comes within a class of projects as to 
which a limitation is prescribed in said section will be subject to 
such limitation. 


(A-52065) 
TRANSPORTATION OF MAIL—INADEQUACY OF VESSEL 


Where a vessel used for carrying United States mail under a contract pursuant 
to tide IV of the Merchant Marine Act of 1928 (45 Stat. 692), totally 
tails throughout the period of the vessel’s service on the route to make good 
its covenants with the Government, demand should be made on the con+ 
tractor for return of the full amouit paid under the contract. 


Comptroller General McCarl to the Postmaster General, May 9, 1935: 
There has been considered your letter of March 8, 1935, as follows: 


I have to refer to your letter to me under date of February 27, 1934, and to 
subsequent correspondence respecting the speed of the S. S. Margaret Lykes, 
heretofore employed in service on F. O. M. Route 23. 

You are advised that this Department had its representatives, Lieutenant 
Commander Albert M. Bledsoe of the Navy Department, a competent navigator, 
and Mr. Peter Thompson, Senior Inspector of the U. 8. Shipping Board Bureau 
of New Orleans, a licensed marine engineer, xtiend a test of this vessel on the 
voyage leaving Galveston, Texas, on February 10, 1935. The performance of 
the vessel was observed over the route from Galveston to Port-au-Prince and 
over the measured mile off Guantanamo Bay, Cuba, The vessel failed to make 
the required speed of 13 knots either on the voyage or over the measured mile. 

I am enclosing herewith for your information a copy of the veritied report 
of Lieutenant Commander Bledsoe and Mr. Thompson, dated February 28, 
1935, with copies of the exhibits referred to therein. 

The postmasters at the ports of departure of route 25 have been instructed 
to place no more mail on the 8S. 8. Margaret Lykes. 

It appears from this test and other data in the files of this Department, 
copies of which I believe have heretofore been furnished you, that this vessel 
has been incapable of maintaining 13 knots at sex in ordinary weather since 
= was accepted for serviee on this route as a class 5 vessel on September 14, 

It appears that the original acceptance and classificution of the S. S. Margaret 
Lykes as a class 5 vessel capable of maintaining 13 knots at sea in ordinary 
weather on “speed without regard to tonnage” was based upon an affidavit 
by Mr. James M. Lykes under date of November 8, 1929, furnished to the Ship 
ping Board to the effect that the vessel was then “capable of maintaining a 
speed of 13 knots at sea in ordinary weather.” 

The provision in the contract covering service on this route under which 
this vessel was offered for service designates a vessel of “class 5” and 
describes it as one capable of maintaining a speed of 13 knots at sea in ordinary 
weather and of a gross registered tonnage of not less thun 4,000 tons. The §, 8. 
Margaret Lykes is of less than 4,000 tons. The law (section 408(b) of the 
Merchant Marine Act of 1928) permits the classification of vessels on speed 
without regard to tonnage. 

“If the Postmaster General is of opinion that speed is especially important 
on the particular route on which the vessel is to be employed, and that a suit- 
able vessel documented under the laws of the United States of a higher classi- 
fication is not available on reasonable terms and conditions, or, on account of 
the character. of: the portssemved er for other, reasons, cannot be safely or 
economically employed on such route.” 
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In your letter to this Department under date of January 2, 1929 (A-25473), 
you stated that: 

“If the Postmaster General should determine that a vessel of 3,658 tons 
making a speed of 13 knots at sea in ordinary weather is a class 5 vessel, such 
determination is authorized under section 408(b) of the Merchant Marine Act 
of 1928, and such vessel may be accepted if administratively determined desir- 
able in lieu of a vessel classified on the basis of both speed and tonnage.” 

The files and records of this Department disclose no reason whatsoever for 
the waiving of the tonnage requirement of the law in the classification of this 
vessel. The other vessels employed on this route have a speed of 10 knots 
or less. 

I am transmitting herewith a chronological index of the papers in the files 
of this Department respecting the S. S. Margaret Lykes. I will be glad to 
forward to you copies of any of these papers you may desire. 

Since it appears that this vessel has never been capable of maintaining 13 
knots at sea in ordinary weather, you are requested to advise me whether 
the Department should take steps to recover the payments made to the con- 
tractor for service by this vessel. 


Contract F, O. M. Route No. 23 entered into on August 28, 1928, 
with the Lykes Brothers Steamship Co., Inc., for a period of 10 years 
beginning October 1, 1928, provides for carrying the mails of the 
United States from Galveston, or Port Arthur, Tex., to Port-au- 
Prince, Haiti, and Santo Domingo City, Dominican Republic, and 
to such other ports at which the contractor’s vessels may call on a 
schedule satisfactory to the Postmaster General, of not less than 52 
trips per annum, it being stipulated therein, among other things, that 
in the performance of the service covered thereunder the steamship 
company was: 

* * * to provide and operate * * * vessels of class 6, capable of 
maintaining a speed of 10 knots at sea in ordinary weather; provided, that the 
contractor may be required to substitute one vessel of class 5, capable of main- 


taining a speed of 13 knots at sea in ordinary weather and of a gross registered 
tonnage of not less than 4,000 tons, within four years from the beginning 


of service under this contract * * *°, 

The rate of compensation provided for in the contract is $2.50 per 
nautical mile for vessels of class 6, and $4 per nautical mile for ves- 
sels of class 5, should the operation of such latter class of vessels 
be agreed upon. Cf. sec. 409(a), 45 Stat. 694. 

With respect to the classification of vessels, it is provided in the 
contract that “All classifications of vessels on this route to be based 
upon speed without regard to tonnage.” Cf. see, 408 (b), 45 Stat. 
694. 

Payments under the contract are required to be made monthly 
with stipulation : 

* * * that suitable deductions, to be determined by the Postmaster 
General, may be made from the compensation payable under the contract for 


delays, failures to properly safeguard the mails, or other irregularities in the 
performance of the contract. Cf. sec. 410, 45 Stat. 695. 


It is further stipulated in the contract: 
That the Postmaster General may annul this contract or impose fines and 


penalties, in his discretion * * * for failure to provide and operate any 
vessel in accordance with the requirement of the * * * contract; * * * 
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The contract was entered into pursuant to the provisions of title IV 
of the Merchant Marine Act of 1928 (45 Stat. 692). It is required 
by section 408 (a) of said act that the vessels employed in ocean 
mail service shall be classified into certain classes, to be determined 
by two factors, to wit: (1) Gross registered tonnage of the vessel, 
and (2) the capacity of the vessel to maintain a certain speed at 
sea in ordinary weather. Section 408 (b) of the act, however, allows 
the Postmaster General to classify a vessel “ without regard to ton- 
nage” where in his opinion “speed is especially important on the 
particular route.” 

Since the vessel was represented to be capable of maintaining a 
speed of 13 knots at sea in ordinary weather, and being a vessel of 
gross registered tonnage less than 4,000 tons, was accepted for opera- 
tion on the route as a class 5 vessel “ without regard to tonnage ”, 
and because “ speed is especially important on the particular route ”, 
and since it is now established to your satisfaction that the vessel is 
not now and has not been at any time during the period of its service 
on the route capable of maintaining a speed of 13 knots at sea in 
ordinary weather, on such basis it appearing that contractor has 
totally failed throughout the period of the vessel’s service on the 
route to make good its covenants with the Government, there have 


been overpaid to contractor all moneys paid on account of the opera- 
tion of such vessel on said route and demand should be promptly 
made for return of the full amount so paid contractor, report to this 
office to be made accordingly. 


(A-61098) 


DUAL PAYMENT OF EMPLOYEES’ DISABILITY COMPENSATION AND 
NON-SERVICE-CONNECTED PENSION 


Payment of disability compensation under the Employees’ Compensation Act 
to a person in receipt of a veteran’s non-service-connected pension for the 
same or related disability is not authorized. 


Comptroller General McCarl to the Chairman, United States Employees’ Com- 
pensation Commission, May 9, 1935: 


There was received your letter of March 27, 1935, as follows: 


This Commission has pending before it the claim for compensation of James 
P. Mitchell, file no. CW-12616, on account of disability resulting from injuries 
sustained by him on December 18, 1933, when he was caught in a dirt and 
rock cave-in while employed as a laborer by the Federal Civil Works Admin- 
istration on project C-9 at Barneston, Nebr. 

Compensation for total disability at the rate of $11.50 each two weeks is 
being paid by the Commission to Mr. Mitchell under the act of February 
15, 1934 (U. 8. C. A., title 5, section 796), which extends, so far as they may 
be applicable, to employees of the Federal Civil Works Administration the 
provisions of the Employees’ Compensation Act of September 7, 1916 (U. 8. C. A., 
title 5, ch, 15, sections 751 et seq.). 

The Commission is advised by the Veterans’ Administration that Mr. Mitchell 
filed with it a claim for non-service-connected disability pension, which was 
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allowed in the sum of $30 per month beginning July 17, 1934, the award having 
been made under the provisions of Public Act No. 2, 73d Congress, regulation 
1 (A), part ITI, paragraph 1 (a) (U. 8. C. A., title 38, ch. 12, section 703, as 
amplified by Executive Order No. 6156—Veterans’ Regulation No. 1 (A), Part 
Ill). 

Section 7 of the Employees’ Compensation Act of September 7, 1916 (U. 8. 
C. A., title 5, section 757), reads as follows: 

“Sec. 7. That as long as the employee is in receipt of compensation under 
this act, or, if he has been paid a lump in commutation of installment 
payments, until the expiration of the period during which such installment 
payments would have continued, he shall not receive from the United States 
uny sa’‘ary, pay, or remuneration whatscever except in return for services 
actually performed, and except pensions for service in the Army or Navy of 
the United States.” 

The provisions of the act of March 20, 1933 (U. S. C. A., title 3S, sections 
701 et seq.) relating to pension and veterans’ relief reorganization, under 
which the Veterans’ Administration awarded benefits to Mr. Mitchell, provide 
that a “pension” may be paid to persons who served in the active mili- 
tury or naval service, among other things, for permanent total disability not 
jucurred in the service. 

In view of your decision of July 12, 1929, in the case of Arthur S. Colyer, 
A-27010, and your decision of February 24, 1932 (11 Comp. Gen. 318), holding 
that payments lawfully may not be made under both the Employees’ Compen- 
sution Act and the World War Veterans’ Act for the same or related disabili- 
ties, your decision is requested whether this Commission is authorized to pay 
compensation for disability sustained while in the performance of duty, under 
the act of February 15, 1934, to an employee who is also receiving a pension 
(as so stated by Congress) from the Veterans’ Administration under the act 
of March 20, 1933 (U.S. C. A., title 38, sections 701 et seq.). 


In the decision of July 12, 1929, A-27010, case of Arthur L. Colyer, 
cited by you, it was stated as follows: 

* * * sound reasoning would impel the view that the same or related 
disabilities may not be compensated under two unrelated statutes. Ench 
stutute has fixed a maximum amount of compensation payable by the Govern- 
ment for a disability, which amount may not be exceeded by an award wnder 
another statute. If a disease or disability is determined by the Veterans’ 
Bureau to have been connected with, or incurred during, military service prior 
to civil employment, and compensation under the World War Veterans’ Act is 
uwarded on that basis, it follows that the same or related disability may not 


be held to have been due to civil employment subsequent to discharge from the 
military service. 


In decision of February 24, 1982, 11 Comp. Gen. 318, 320, also 
cited by you, it was held, as follows: 


The disability allowance is in the form of a pension, and, accordingly, the 
basic rexsoning of the decision of July 12, 1929, A-27010, in the case of 
Arthur L. Colyer, from which you have quoted, holding that there may not be 
paid war-risk-disability compensation and compensation under the Employees’ 
Compensation Act for the same or related disease or disability, also justifies the 
conclusion that there is prohibited payment of compensation under the Em- 
ployees’ Compensation Act and the disability allowance under the act of July 
8, 1930, under the same conditions. Since the disability allowance is pnaynble 
only for a permanent disability, either partial or total, and without the necessity 
of showing service connection, there is even more reason for denying dual 
payment of disability allowance and compensation under the two statutes for 
the same or related disabilities incurred entirely as a result of civil employment 
under the Government. In the absence of an express statutory provision to that 
effect, I am constrained to the view that the Congress had no intention of 
singling out those civil employees of the Government who are veterans and 
increasing the maximum amounts payable to them by $40 per month or less 
for a disability incurred solely as the result of their civil employment. 

You are advised, therefore, that payments lawfully may not be made under 
both the Employees’ Compensation Act and the World War Veterans’ Act for the 
same or related disabilities, and, accordingly, in the event award has been made 
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by the Veterans’ Administration under which payments are being received by 
the beneficiary, the Employees’ Compensation Commission may not make award 
to the same benficiary under the Employees’ Compensation Act for the same or 
related disability, and awards heretofore made to such beneficiaries should be 
discontinued. Payments heretofore made to employees receiving such benefits 
under the two statutes need not now be disturbed. 


Executive Order No. 6156, dated June 6, 1933, promulgating 
Veterans’ Regulation No. I (a), as amended, issued pursuant to the 
act of March 20, 1933 (48 Stat. 9). provides under part III, as 
follows: 


I. (a) Any person who served in the active military or naval service, for 
a period of ninety days or more, during either the Spanish-American War, the 
Boxer Rebellion, the Philippine Insurrection, or the World War, who is shown 
to have been in active service therein before the cessation of hostilities and to 
have been honorably discharged from such service, shall be entitled to receive 
a pension for permanent total disability not the result of his misconduct, and 
which is not shown to have been incurred in any period of military or naval 
service; © * © 


The nonservice connected “ pension ” authorized by the Executive 
order is granted under substantially the same conditions as the 
nonservice connected “disability allowance” which was previously 
authorized by the act of July 3, 1930 (46 Stat. 996), given 
consideration in the last quoted decision. Hence, the principles 
stated in that decision are equally as applicable to the “ pension” 
authorized under existing law and regulations as they were to the 


“ disability allowance ” authorized under prior statute. 

Referring to section 7 of the Employees’ Compensation Act, quoted 
in your letter, the exception of “ pensions for service in the Army or 
Navy of the United States” may not reasonably be construed as 
referring to pensions or allowances granted to veterans under other 
laws for the same or related disability for which compensation is 
granted under the Employees’ Compensation Act, which has no 
connection with “ service in the Army or Navy of the United States.” 

Payment of compensation under the Employees’ Compensation 
Act to Mr. Mitchell should be discontinued while he is in receipt of a 
veteran’s pension under the Presidential regulations, supra. 


(A-60981) 


SUNDAY AND HOLIDAY COMPENSATION—LEAVE OF ABSENCE— 
8-HOUR LAW—PER DIEM EMPLOYEES, DEPARTMENT OF AGRI- 
CULTURE 


Per diem employees within the meaning of the holiday statutes include only 
those employees whose compensation is aythorized or required by law, or 
regulation issued pursuant to law, to be measured by the day—not em- 
ployees whose comperisation is authorized or required to be measured other 
than by the day but who are paid on a daily basis for administrative con- 
venience or for any other reason. 

Farm hands or those engaged in agricultural pursuits under the Department 
of Agriculture are not properly classed as “per diem employees” within 
the meaning of the holiday statutes, even though their compensation may 
be measured by the day. 
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An employee of the Department of Agriculture on a permanent basis whose 
measure of compensation is authorized by law to be a per diem rate when 
actually employed, may be granted annual and sick leave and is entitled to 
gratuity compensation for statutory holidays on which no work is performed 
and to double compensation when working on statutory holidays, but only 
to regular compensation when working on Sunday. 

A temporary per diem employee of the Department of Agriculture appointed on 
a when-actually-employed basis is entitled only to regular compensation 
for work on a Sunday or statutory holiday and may not be granted leave 
of absence with pay. 

The 8-hour law as amended by the act of May 3, 1913 (37 Stat. 726), was enacted 
with relation to Federal personnel holding positions comparable to those 
in private industry in which the hours of labor are controlled by law or 
practice and does not relate to farm hands or those engaged in agricultural 
pursuits whose hours and days of labor must necessarily be controlled by 
the weather, the seasons, and other considerations not subject to 
administrative control. 


Comptroller General McCarl to the Secretary of Agriculture, May 10, 1935: 
There has been received your letter of March 21, 1935, as follows: 


In carrying out the authorized activities of this Department in its field 
services, particularly on its farms, several questions have been raised with 
regard to holiday, overtime, annual, and sick leave status of various per diem 
employees. 

In your decision to the Secretary of the Interior (5 C. G. 312) you held that: 

“It was correctly stated in 3 Comp. Gen. 411 that said acts refers to em- 
ployees paid on a per diem basis employed permanently as distinguished from 
employment from day to day or for brief, indefinite periods, The requirement 
that they be ‘employed permanently’ does not mean that they must be em- 
ployed under such a contract or agreement that they would be entitled to pay 
without working for all Sundays or holidays irrespective of the acts above 
cited, but only that their employment must be substantially continuous for an 
indefinite period, payment being made on a per diem basis for the days actually 
working. If entitled to payment for all Sundays and holidays whether work- 
ing or not, they would be in fact annual employees, notwithstanding their 
salary might be stated on a per diem basis, and they would not be entitled 
to double pay when required to work on holidays.” 

The Department has both types of per diem employees referred to in the 
above decision, that is to say, those who because of their continuous employ- 
ment may be designated as “ permanent" employees and those who because 
of their occasional employment may be termed “ temporary” employees. With 
this distinction in mind your decision is requested on the three following 
questions: 

(1) If an employee is on a permanent basis, employed under civil-service 
rules, but his measure of pay is on a per diem rate when actually employed, 
rather than a per annum rate, is he entitled to annual and sick leave, pay 
for holidays and pay for Sundays, and double pay when working on Sundays 
or holidays? 

(2) If a temporary per diem employee appointed on a when-actually-em- 
ployed basis works on a Sunday or legal holiday, does he receive regular pay 
or double pay for services rendered? 

(3) Is the Department precluded from working these permanent employees, 
such as laborers and mechanics, paid at a per diem rate, over 8 hours in any 
one day, or are they to be treated on the same basis as an annual employee, 
in at the Secretary may require them to work more than 8 hours in any 
one day? 

In this counection the following regulations of this Department would seem 
to be relevant to the questions above submitted and may have some bearing 
upon your decision. 

Paragraph 19 of the fisenl regulations of this Department relative to Sunday 
and holiday pay for per-diem employees provides as follows: 

“A per diem employee cannot be paid for Sunday unless he works on that 
day. The service should be noted on the pay roll, Permanent per-diem em- 
ployees may receive pay for without working on the following statutory holi- 
days—January 1, February 22, May 30, July 4, Labor Day, Thanksgiving, and 

7556°—35——53 
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Christmas. For a holiday occurring within a period of leave without 
pay of 30 days or more, no payment is authorized. Where the date of a 
holiday falls on a Sunday, the holiday will be as designated by authority of 
law. If work is performed on one of the holidays above enumerated by a 
per-diem employee entitled to the holiday with pay, double pay accrues. The 
pay roll should in such cases show affirmatively the performance of work.” 

Paragraph 488 of the administrative regulations of the Department provides: 

“Temporary per-diem employees shall not be granted leave with pay. How- 
ever, if the per-diem rate is simply a measure of salary and such employees 
are regularly and continuously employed without limitation, they are entitled 
to leave the same as employees whose salaries are on an annual or monthly 
basis.” 

Paragraph 419 of the administrative regulations provides, in part, as follows: 

“All per diem appointments shall be made for days actually employed.” 

All of these employees are appointed by authority of the Civil Service Rules 
and Regulations. 


The acts of January 6, 1885 (23 Stat. 516); February 23, 1887 
(24 Stat. 644) ; and June 28, 1894 (28 Stat. 96), provide, respectively, 
as follows: 

That the employees of the Navy Yard, Government Printing Office, Bureau 
of Printing and Engraving, and all other per diem employees of the Governinent 
on duty at Washington, or elsewhere in the United States, shall be allowed the 
following holidays, to wit: The first day of January, the twenty-second day of 
February, the fourth day of July, the twenty-fifth day of December, and such 
days as may be designated by the President as days for national thanksgiving, 
and shall receive the same pay as on other days. 

That all per diem employees of the Government, on duty at Washington or 
elsewhere in the United States, shall be allowed the day of each year which 
is celebrated as “ Memorial” or “ Decoration Day” and the Fourth of July of 
each year, as holiday, and shall receive the same pay as on other days. 

That the first Monday of September in each year, being the day celebrated 
and known as “ Labor’s Holiday”, is hereby made a legal public holiday, to 
all intents and purposes in the same manner us Christmas, the first day of 
January, the twenty-second day of February, the thirtieth day of May, and 
the fourth day of July are now made by law public holidays. 

There may have been a misconception as to the meaning of the 
phrase “all other per diem employees” appearing in the first-men- 
tioned statute and to which the remaining statutes refer. The use 
of the word “ other ” justifies application of the well-known ejusdem 
generis rule whereby the general term or description “ per diem” 
employees of the Government should be understood to include gen- 
erally those having duties similar in nature and kind to those specifi- 
cally enumerated in the statute, viz., “employees of the Navy Yard, 
Government Printing Office, Bureau of Printing and Engraving ” 
paid on a per diem basis; that is, primarily those employees who 
are in a recognized trade or craft or similar occupation (14 Comp. 
Gen. 388). Furthermore, per diem employees within the meaning of 
the holiday statutes, supra, include only those employees whose com- 
pensation is authorized or required by law, or regulation issued pur- 
suant to law, to be measured by the day—not employees whose com- 
pensation is authorized or required to be measured other than by the 
day, but who are paid on a daily basis for administrative convenience 
or for any other reason. An administrative office may not, merely 
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by measuring employees’ compensation by the day, bring them within 
the terms of the holiday statutes. 

Regular field positions under the Department of Agriculture are 
required to be administratively classified under the terms of the 
Classification Act as amended. Emergency field positions are re- 
quired to be classified pursuant either to the Classification Act as 
amended or Executive order. There are excepted from the require- 
ment for classification only such regular or emergency positions as 
may be exempted by the specific terms of the Classification Act, or 
other statute, or the Executive order. Salary rates for all classi- 
fied field positions (except the Clerical-Mechanical Service, not here 
involved) are prescribed on an annual basis. No employee occupy- 
ing a position requiring classification is to be regarded as a “per 
diem” employee within the meaning of the holiday statutes, even 
though compensation may be paid on a daily basis as was authorized 
in decision of January 8, 1935 (14 Comp. Gen. 523). 

Section 5 of the original Classification Act, dated March 4, 1923, 
42 Stat. 1490, exempts from classification— 


positions the duties of which are to perform or assist in apprentice, helper, 
or journeyman work in a recognized trade or craft and skilled aud semi 
skilled laborers, except such us are under the direction and control of the 
eustodian of a public building or perform work which is subordinate, ine 
dental, or preparatory to work of a professional scientific, or technical 


character. * 


Accordingly, bona fide per diem employees in the field service of 
the Department of Agriculture entitled to the statutory holiday 
pay would include those who are authorized or required to be paid on 
a per diem basis and whose positions are of a class to bring them 
within the quoted exemption from classification, employed on a 
permanent basis as distinguished from those employed from day to 
day or for definitely fixed brief periods. In the absence of facts, it 
is impossible to consider all classes of field positions under the De- 
partment of Agriculture, but based on the above it would appear 
that farm hands, or those engaged in agricultural pursuits, would not 
properly be classed as “ per diem employees” within the meaning 
of the holiday statutes. 

Limited to bona fide per diem employees, as above defined, the 
several questions in paragraph numbered (1) of your letter, relating 
to Sunday and holiday pay, may be answered in the affirmative, 
except that there is no provision of law, or cited regulation applicable 
to the field employees of the Department of Agriculture, authorizing 
double compensation for work on Sunday. However, the granting 
of leave with pay is not necessarily determined on the same basis 
as the granting of holiday pay. Permanent employees may be granted 
leave with pay, within administrative discretion and subject to stat- 
utory limitations, regardless of the measure of time on which compen- 
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sation is payable or the nature of the employment, but temporary 
employees may not be granted leave with pay. 

The temporary per diem employees mentioned in paragraph num- 
bered (2) would be entitled only to their regular rate of compensa- 
tion for work on a Sunday or legal holiday. 

The 8-hour law, as amended by the act of March 8, 1913, 37 Stat. 
726 (sections 321 and 822, title 40, U. S. Code), prohibits the employ- 
ment of mechanics, laborers, and those in similar occupations for 
more than 8 hours on any one calendar day “‘except in case of 
extraordinary emergency.’ It is not a compensation statute and 
does not provide for overtime ” (18 Comp. Gen. 270). This statute 
is mandatory and would apply to mechanics, laborers, and those 
in similar occupations under the Department of Agriculture prop- 
erly coming within its terms, including those either on a permanent 
or temporary tenure and regardless of the measure of time on which 
their compensation may be based. Referring to the question in para- 
graph numbered (3), you are advised that the application of the 
8-hour law is not determined alone on the tenure of employment 
nor on the measure of time on which compensation is based, but pri- 
marily on the character of the employment, that is, whether the 
employees are mechanics or laborers or are required to perform simi- 
lar duties. However, the 8-hour law, supra, was enacted with rela- 
tion to Federal personnel holding positions comparable to those in 
private industry in which the hours of labor are controlled by law 
or practice, and does not relate to farm hands or those engaged in 
agricultural pursuits, whose hours and days of labor must neces- 
sarily be controlled by the weather, the seasons, and other considera- 
tions not subject to administrative control. 

There has not been considered in this decision whether section 23 
of the act of March 28, 1934 (48 Stat. 522), establishing a 40-hour 
week, is applicable to any of the employees under the Department of 
Agriculture. 

Your questions are answered accordingly. 


(A-61054) 


COMPENSATION, DOUBLE—FEDERAL HOUSING ADMINISTRATION 


Dual compensation statutes disqualify for further appointment under the 
National Housing Act those Federal officers and employees already receiv- 
ing a rate of compensation under any other statute, including those applica- 
ble to the Home Owners’ Loan Corporation, and the National Recovery 
Administration, which, together with the rate proposed to be paid by the 
Federal Housing Administration would exceed the maximum joint salary 
rate prescribed by the applicable dual compensation statute to be received 
in more than one Federal office or position. 
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As receivers of national banks are officers of the United States whose salaries 
are paid out of funds collected from banks which become public moneys, 
the receivers are not authorized to hold also an office or position under 
the Federal Housing Administration, in contravention of dual compensation 
statutes. 


Comptroller General McCarl to the Administrator, Federal Housing Adminis- 
tration, May 10, 1935: 
There has been received your letter of March 18, 1935, as follows: 


There is submitted for your consideration and decision the question of 
whether or not receipt of dual compensation is illegal under the provisions of 
the act of July 31, 1934, section 2 (28 Stat. L. 205) or the act of May 10, 1916 
(39 Stat. 120), as amended by the act of August 26, 1916 (39 Stat. 582), when 
one salary is paid by the Federal Housing Administration and the other is 
derived from assets of insolvent national banks for services performed as 
the receiver thereof. 

Mr. Carl E. Hull served as junior appraiser in the Federal Housing Admin- 
istration at $2,600 per annum from November 12 to 30, 1984, and as chief 
mortguge examiner at $3,200 per annum from December 1 to 28, 19384. When 
it was learned that he had retained his position under the Comptroller of the 
Currency as receiver of the First National Bank of Florence, Arizona, and 
the First Nationul Bank of Mesa, Arizona, and had continued to draw salary 
for the same period from these insolvent national banks at the rate of $3,600 
per annum, his services as chief mortgage examiner were terminated and he 
was requested to return the total amount of salary payments made to him by 
this Administration from November 12 to December 15, 1934, in the amount of 
$257.01. 

Mr. Hull has requested a review of his case and claims that, inismuch as 
his remuneration as receiver is not paid by the Federal Government but from 
funds of the trusts which he administers, he is entitled to retain both salaries. 
As to the legal status of receivers and employees of the Insolvent National 
sank Division, Office of the Comptroller of the Currency, Treasury Department, 
who are paid from funds obtained from national banks in receivership and 
not from Federal appropriations, the Attorney General in an opinion dated 
February 16, 1933, held that employees who are appointed by a Federal officer 
and charged with the performance of duties under a Federal statute must be 
regarded as employees of the United States and the fact that these employees 
are not paid from funds appropriated by Congress does not affect their status 
as employees in the executive civil service of the United States. 

In view of the broad authority vested in the Administrator by section 1 of 
the National Housing Act of June 27, 19384 (48 Stat. 1246) to appoint such 
officers and employees as he may find necessary to carry out the provisions 
of the act without regard to the provisions of other laws applicable to the 
employment or compensation of officers and employees of the United States, and 
of your decision of January 9, 1935, A-58815, this Administration is uncertain 
as to whether or not the acceptance by Mr. Hull of salary as an employee of 
the Federal Housing Admiriistration and as receiver of the First National Banks 
of Florence and Mesa, Arizona, for the same period constitutes the receipt of 
illegal dual compensation, 

In this connection attention is invited to Federal Housing Administration 
General Order No, 4, revised October 20, 1934, copy attached, in which it is 
ordered that in the incurring of obligations and the payment of expenditures 
by this Administration the established Government procedure be followed, 
so far as practicable, in each instance. 

In addition to the above-cited case, this Administration has for consideration 
several instances of apparent dual compensation where other Federal agencies 
are concerned. It is, therefore, requested that your decision cover the legality 
of dual salary payments when made by the Federal Housing Administration 
and the Home Owners’ Loan Corporation and/or the National Recovery 
Administration. 


Section 6 of the act of May 10, 1916 (39 Stat. 120), as amended 
August 29, 1916 (39 Stat. 582), provides: 


Section 6. That unless otherwise specially authorized by law, no money ap- 
propriated by this or any other act shall be available for payment to any 
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person receiving more than one salary when the combined amount of said 
salaries exceeds the sum of $2,000 per annum, but this shall not apply to 
retired officers or enlisted men of the Army, Navy, Marine Corps, or Coast 
Guard, or to officers and enlisted men of the Organized Militia and Naval 
Militia in the several States, Territories, and the District of Columbia: Pro- 
vided, That no such retired officer, officer, or enlisted man shall be denied or 
deprived of any of his pay, salary, or compensation as such, or of any other 
salary or compensation for services heretofore rendered, by reason of any 
decision o1 construction of said section six. 

Section 2 of the act of July 31, 1894 (28 Stat. 205), provides: 

* * * No person who holds an office the salary or annual compensation 
attached to which amounts toe the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is 
attached unless specially heretofore or hereafter specially authorized thereto 
by law; but this shall not apply to retired officers of the Army or Navy 
whenever they may le elected to public office or whenever the President 
shall appoint them to office by and with the advice and consent of the Senate. 


In the decision of January 9, 1935 (14 Comp. Gen. 527), cited 
in your letter, it was stated as follows: 


Section 1 of the National Housing Act of June 27, 1934, (48 Stat. 1246), 
quoted in your letter, specifically authorizes the appointment of such officers 
and employees as the Administrator may find necessary to carry out the 
provisions of the act * without regard to the provisions of other law applicable 
to the employment or conipensation of officers and employees of the United 
States.” Also, said section authorizes the Administrator to make such ex- 
penditures as are necessary to carry out the provisions of titles I, II, and 
Ill of the act “ without regard to any other provisions of law governing the 
expenditure of public funds.” 

While the authority thus vested in the Administrator is broader than that 
usually granted, even by emergency legislation, to employ and pay personnel 
without regard for the previsions of the civil-service laws and the Classifica- 
tion Act, there appears nothing suggesting a legislative purpose to authorize 
disregard of a statute specifically disqualifying a particular person or class 
of persons for “appointment to any appointive office, position, or employment 
under the United States or the District of Columbia.” One of the purposes of 
section 204 of the Economy Act of June 30, 1932, was to spread employment by 
prohibiting reemployment of those retired with annuity because of age. It 
dees not prescribe qualifications for appointment as do the civil-service laws 
and regulations—it disqualifies for appointment—and the disqualification is 
not overcome by the provisions of the act creating the Federal Housing 
Administration, an agency of the United States. 


Also the dual compensation statutes disqualify for further ap- 
pointment under the National Housing Act those Federal officers 
and employees already receiving a rate of compensation under any 
other statute, including those applicable to the Home Owners’ Loan 
Corporation and the National Recovery Administration, which, to- 
gether with the rate proposed to be paid by the Federal Housing 
Administration under authority of the National Housing Act, would 
exceed the maximum joint salary rate prescribed by the applicable 
dual compensation statute to be received in more than one Federal 
office or position. As to the National Recovery Act, see 13 Comp. 
Gen 54; id. 60. Even if the broad terms of the National Housing 
Act might be interpreted to authorize disregard of the dual com- 
pensation statutes, appointment of Federal officers and employees to 
another office or position under the Federal Housing Act would 
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render unlawful the payment of appropriated funds for compensa- 
tion under the other Federal statutes not containing such broad 
language. Furthermore, such dual employment clearly defeats one 
of the prime purposes of recent legislation authorizing employment 
of personnel, including the National Housing Act, viz., the spread 
of employment, and for that reason alone may not be approved. 

Receivers of national banks are officers of the United States and 
the moneys collected from banks from which the receivers’ salaries 
are paid, are public moneys. Branch v. United States, 100 U. S. 
673; United States v. Weitzel, 246 U.S. 533; Price v. Abbott, 17 Fed. 
506; Port Newark National Bank of Newark v. Waldron, 46 Fed. 
(2d), 296; 22 Comp. Dec. 477; 3 Comp. Gen. 43; 12 id. 580. As there 
is no provision of law exempting receivers of national banks from 
the limitations of the dual compensation statutes, supra, the adminis- 
trative action is not for questioning in discontinuing the services of 
Car] E. Hull and in requesting him to refund the total amount of 
compensation received from the Federal Housing Administration. 
You state that he served with the, Federal Housing Administration 
from November 12 to December 28, 1934, but refund of compensa- 
tion has been requested only for the period November 12 to December 
15. Unless there are facts not disclosed requiring contrary action, 
refund of compensation should be requested also for the period 
December 16 to 28, 1934. 

The questions presented are answered accordingly. 


(A-61087) 
TELEGRAMS 


Claims for telegraph services, not of a confidential nature, when presented to 
the Government for payment, must be supported by the original of the 
outgoing messages. 


Comptroller General McCarl to Maj. H. G. Coykendall, United States Army, 
May 10, 1935: 


There has been received, through the Chief of Finance, United 
States Army, request of Bess Heaton, deputy, finance officer, United 
States Army, dated March 20, 1935, as follows: 


1. Reference is made to disallowance in connection with vouchers 455, 909, 
October 1933, and voucher 2860, November 1933, accounts of Major H. G. 
Coykendall. These vouchers cover payments made to the Western Union 
Telegraph Company, Hermosa, South Dakota, for services rendered the United 
States Department of Interior, National Park Service, in connection with 
ECW projects. Disallowances were made because the original copies of tele- 
grams bearing transmission marks were not filed in support of vouchers. 

2. When disbursing officers for the War Department were directed to make 
payments for other services in connection with the ECW projects, the following 
instructions were issued in Finance Bulletin 35, dated April 21, 1933: 

“5, Deparimental regulations.—Procurement services, supplies, and equip- 
ment from the Emergency Conservation Fund for use in connection with the 
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Emergency Conservation Work will be made under the regulations, or pro- 
cedure of the procuring department.” 

The State procuring officer for South Dakota advised that original copies of 
telegrams were not required with their accounts, consequently, payment was 
made by this office on youchers supported by copies of telegrams only. Notices 
of exception were first received by this office on July 1st, and the procuring 
officer was immediately called upon to furnish the original copies. He, in 
turn, attempted to obtain the originals from the telegraph company. However, 
the messages had already been destroyed and the Western Union Telegraph 
Company furnished a certificate to that effect. The matter has recently been 
taken up with the Western Union Telegraph Company here in Omaha who 
advises that it is impossible to furnish the originals as telegraph messages 
which are not called for within three months after transmittal are destroyed. 
The company feels that because services were actually rendered that they 
are entitled to the payment made them and should not be required to refund 
because the messages were not called for by the procuring officer. 

As it is evident that the services were actually rendered to the Government 
and that neither the procuring officer or the finance officer were at fault 
because they were following the instructions which had been issued up to that 
time, it is requested that the disallowances be reviewed and credit be allowed 
for payments which apparently were made in good faith. 

It is a well established accounting principle and a long followed 
practice of accounting officers to require, in support of claims for 
telegraph services, the originals of the outgoing messages. The regu- 
lations of the various departments and bureaus of the Government 
quite generally state this requirement, and the decisions of this office 
have been quite uniform in this requirement, unless an unusual pub- 
lic matter required the sending of a confidential telegram, which is 
not the instant case and need not be commented on here. See 22 
Comp. Dec. 26: 4 Comp. Gen. 860; A-15438, September 4, 1926; 
A-19154, July 19, 1927; and A-23232, June 28, 1928. The Western 
Union Telegraph Co. has recognized this principle and requirement 
and has incorporated in its Tariff Book of 1934, in connection with 
information concerning Government telegrams and collection there- 
for, at page 401, paragraph 10 (a), the following instructions: 

Messages of a resident Government department, bureau, agency, or repre- 
sentative will be charged to a local monthly charge account, to be paid to the 
local Western Union office by the local Government department, bureau, agency, 
or representative. The monthly bill will be supported by the originals of sent- 
paid messages and the carbon or tissue copies of received-collect messages. 

Under its own regulation, it is, therefore, necessary that the 
claim of a local office of the company on the local Government agency 
for outgoing official messages be supported by the original messages. 

In view of the well-established accounting principle and the fact 
that the Western Union Telegraph Co. has recognized the principle 
and incorporated it in its Tariff Book of 1934, there was no reason- 
able justification or excuse for the failure of the officials of the tele- 
graph company to submit the original messages with its vouchers or 
for the action of the disbursing officer in making payments on vouch- 
ers not supported by the original messages. Accordingly, the dis- 
allowances must be and are sustained. 
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DUAL PAYMENT OF DEATH COMPENSATION AND NONSERVICE- 
CONNECTED PENSIONS 


Payments of nonservice connected pensions on account of the death of a veteran 
under the act of June 28, 1954 (48 Stat. 1281), may not be made to the 
widow who is in receipt of death compensation under the Employees’ Com- 
pensation Act. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, May 
11, 1935: 


There has been received your letter of March 29, 1935, as follows: 


The widow of George W. Ellington, XC-326,367, has filed claim for compen- 
sation under Public, No. 484, 73d Congress, approved June ~8, 1934, which pro- 
vides death benefits for the dependents of veterans of the World War who die 
while receiving or entitled to receive pension, compensation, or emergency 
officers’ retirement pay for a 30-per centum or more disability, directly incurred 
in or aggravated by service in the World War, and has been found entitled 
thereto. However, it appears that she is receiving compensation as widow 
under section 10 of the Employees’ Compensation Act of September 7, 
1916, by reason of the death of her husband while in the performance of his 
duty as a civilian employee of the Department of Agriculture. 

There is nothing in Public, No. 484, 73d Congress which precludes allowance 
of compensation thereunder to one in receipt of compensation under the Em- 
ployees’ Compensation Act. Section 7 of the Employees’ Compensation Act 
applies only to employees. However, having in mind the decisions of your 
Office that concurrent payments may not be made of either disability compen- 
sation or disability allowance under the World War Veterans Act, as amended, 
and compensation under the Employees’ Compensation Act on the ground that 
Congress did not intend that dual benefits should be paid under unrelated stat- 
utes for the same or related disabilities (A-27010, dated July 12, 1929; 
A-40369 dated February 24, 1932), and that a Civil Service employee could 
not be paid both an annuity predicated upon retirement for disability under 
the Civil Service Retirement Act of May 22, 1920, as amended, and compensation 
as a widow under the Employees’ Compensation Act (A-54173, dated April 3, 
1984: A-—53889, dated April 4, 1934), the Administration would request your 
views on the present matter before making an award under Public, No. 484, 
73d Congress, in order that her rights under the Employees’ Compensation 
Act may not be prejudiced. 


Section 7 of the act of September 7, 1916 (39 Stat. 743), provides 
as follows: 


That as long as the employee is in receipt of compensation under this act, 
or, if he has been paid a lump sum in commutation of installment payments, 
until the expiration of the period during which such installment payments 
would have continued, he shall not receive from the United States any salary, 
pay, or remuneration whatsoever except in return for services actually per- 
formed, and except pensions for service in the Army or Navy of the United 
States. 


Section 1 of the act of June 28, 1934 (48 Stat. 1281), provides as 
follows: 


That the surviving widow, child, or children of any deceased person who 
served in the World War before November 12, 1918, or if the person was 
serving in the United States military forces in Russia before April 2, 1920, who, 
while receiving or entitled to receive compensation, pension, or retirement pay 
for 30-per centum disability or more directly incurred in or aggravated by 
service in the World War, dies or has died from a disease or disability not 
service connected and not the result of the person’s own misconduct shall, upon 
filing application and such proofs in the Veterans’ Administration as the 
Administrator of Veterans’ Affairs may prescribe, be entitled to receive com- 
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pensation: Provided, That the provisions of this act shall not apply to any 
person during any year following a year for which such person was not entitled 
to exemption from the payment of a Federal income tax. 

Payment of compensation to a widow or children under the last- 
quoted statute is on account of the death of a veteran not connected 
with his military or naval service. It is understood that in the 
instant case the widow is making a claim under the statute on ac- 
count of the death of her husband, a former employee of the Govern- 
ment, which occurred while in the performance of his civilian duties, 
for which she is already receiving death compensation under the 
Employees’ Compensation Act. 

Notwithstanding the absence of a specific provision in the act of 
June 28, 1934, so providing, the statute is to be administered in the 
light of the consistent action of the Congress prohibiting dual pay- 
ments of gratuities for the same death or disability. Where more 
than one statute authorizing a pension or gratuity for the same 
death or the same or related disability fixes a minimum rate of com- 
pensation, it is to be presumed that the Congress intended to limit 
the beneficiary to payment of the maximum under one of the statutes, 
only, and not to establish a preferred class of beneficiaries who would 
be entitled to benefits under the two statutes. The decisions of 
this office, cited in your letter, are to this effect. 

Furthermore, the word “ employee ” in section 7 of the Employees’ 
Compensation Act, swpra, should be regarded as including not only 
the employees themselves but, also, beneficiaries under the statute 
making claim on account of the death of an employee, and the ex- 
ception to the provisions of section 7 of “ pensions for service in 
the Army or Navy of the United States” may not reasonably be 
construed as referring to payments under the act of June 28, 1934, 
supra, on account of the same death for which compensation is paid 
under the Employees’ Compensation Act. 

The claim of the widow of George W. Ellington, under the act 
of June 28, 1934, should be rejected. 


(A-61698) 
PAY—PERIODS—ARMY AIR CORPS OFFICER—TEMPORARY RANK 


An officer who was appointed to the Regular Army under the provisions of 
the first sentence of section 24 of the National Defense Act as amended 
(41 Stat. 771), with rank of captain, and who while serving in the Air 
Corps in such rank was assigned under section 3 of the act of July 2, 
1926, 44 Stat. 782, by the Secretary of War to duty as assistant chief of 
staff, with the temporary rank of lieutenant colonel, is entitled to pay and 
allowances of the fifth period, under section 1 of the act of June 10, 1922 
(42 Stat. 625). 





on 


y 


le 
im 


DECISIONS OF THE COMPTROLLER GENERAL 829 


Comptroller General McCarl to Capt. J. H. Doherty, United States Army, May 
13, 1935: 


There has been received your letter of April 5, 1935, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith, constituting the claim of Lt. Col. (T) George 
C. Kenney, Air Corps, United States Army, for the difference be- 
tween pay of the fourth period and fifth period, from March 2, to 
31, 1935, while assigned to duty as Assistant Chief of Staff, G-3, 
Air Corps, with temporary increased rank from captain to lieuten- 
ant colonel, under the provisions of section 3 of the act of July 2, 
1926 (44 Stat. 782), providing as follows: 


Temporary rank for Air Corps officers—The Secretary of War is hereby 
authorized to assign, under such regulations as he may prescribe, officers of the 
Air Corps to flying commands, including wings, groups, squadrons, flights, 
schools, important air stations, and to staffs of commanders of troops, which 
assignment shall carry with it temporary rank, including pay and allowances 
appropriate to such rank, as determined by the Secretary of War, for the 
period of such assignments: Provided, That such temporary rank is limited to 
two grades above the permanent rank of the officer appointed :Provided fur- 
ther, That no officer shall be temporarily advanced in rank as contemplated in 
this section unless the Chief of the Air Corps certifies that no officers of 
suitable permanent rank are available for the duty requiring the increased 
rank: And provided further, That no officer holding temporary rank under the 
provisions of this section shall be eligible to command outside of his own corps 
except by seniority under his permanent commission. 


Regulations promulgated by the Secretary of War pursuant to 
this act, by Circular No. 7, War Department, dated January 25, 
1935, are as follows: 


I. Temporary grade for Air Corps oficers—1. Temporary grade for Air Corps 
officers under the provisions of section 8, act of July 2, 1926 (44 Stat. 782; 
U. 8. C. 10: 292a) will be governed by the provisions of this circular. 

2. When an Air Corps officer is assigned to one of the positions in the fol- 
lowing list and his grade is lower than the grade indicated as appropriate, he 
may, by appropriate War Department orders, be given temporary grade not 
higher than that indicated, provided that— 

a. Such temporary grade is limited to two grades above the permanent grade 
of the officer. 

b. No officer will be temporarily advanced in grade unless the Chief of the 
Air Corps certifies that no officers of suitable permanent grade are avuilable 
for the duty requiring the increased grade. 

c. No officer holding temporary grade under the provisions of this circular 
will be eligible to command outside of his own arm except by seniority under 
his permanent commission. 

3. When such assignment is made by other than War Department orders, 
the assignment will carry no temporary grade until confirmed by War Depart- 
ment orders which will state the temporary grade. The officer making the 
assignment will muke request, through channels, for appropriate War Depart- 
ment orders. 

4. Temporary grade will become effective on the date fixed by the War 
Department order assigning the officer (or confirming his assignment) and 
stating the temporary grade. 

5. An officer assigned and given temporary grade by 1 War Department order 
will be relieved from such assignment only by a War Department order, and will 
hold the temporary grade until so relieved. 

6. Temporary grade under the provision of this circular entitles the officer to 
the pay and allowances appropriate to such grade. 
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List of positions and appropriate temporary grade for Air Corps officers 
(Sec. 3, act of July 2, 1926) 


Position Grade 


G. H. Q. Air Force, Commander.._-_--..--..------ Major general. 
Staff of commander, G. H. Q. Air Force: 
Chief of staff___ -- ..--| Colonel. 
Assistant chief of staff, G—1 | Lieutenant colonel. 
Assistant chief of staff, G-2__- Do. 
Assistant chief of staff, G-3 ied Do. 
Assistant chief of staff, G—-4_-_-- Do. 


Paragraph 28, Special Orders No. 35, War Department, dated 
February 11, 1935, assigning Captain Kenney to duty in the Air 
Corps with temporary rank of lieutenant colonel, reads as follows: 


28. Effective March 2, 1935, the following named officers of the Air Corps 
are assigned to duty on the staff of the commander, General Headquarters 
Air Force, as hereinafter indicated, with station at Langley Field, Virginia. 
The Chief of the Air Corps having certified that no officers of suitable perma- 
nent rank or available for these duties, the officers named will have the 
temporary rank set opposite their names for the period of their respective 
assignments : 


Rank and name Present station New assignment Temporary rank 


Capt. George C. | Office, Chief of the Air | Assistant | Lieutenant colo- 
Kenney. Corps, Washington, chief of | nel. 
D.C. Staff, G-3. | 


Each officer nawed is relieved from his present assignment and duties at 
the station specified after his name, and from any additional duty to which 
he may be assigned, effective at such time as will enable him to comply with 
this order, and will proceed at the proper time to Langley Field and report 
net later than March 1, 1935, to the commander, General Headquarters Air 
Force. 


Section 1 of the act of June 10, 1922 (42 Stat. 625) provides: 


The pay of the fifth period shall be paid to * * * lieutenant colonels of 
the Army * * *® who have completed twenty years’ service, or whose 
first appointment in the permanent service was in a grade above that corre- 
sponding to captain in the Army, or who were appointed to the Regular Army 
under the provisions of the first sentence of said section 24; [act of June 3, 
1916, as amended by the act of June 4,1920] * * *, 

The pay of the fourth period shall be pald to Lieutenant colonels of Che 
Ariy * * * ho are not entitled to the pay of the fifth or sixth 
period. © * ® 


The Official Army Register, 1935, at page 376, shows claimant’s 
military services to be: 

vt. 1 el, Av. Ber, Sig. B. R. CO. 2 June 17 to 8 Nov, 17; 1 lt, Av, Sec. Sig 
O. R. C. 5 Now. 17; accepted 8 Now, 17; active duty 9 Nov. 17; capt. A. 8. 


U. 8. A. 18 Mar. 19; accepted 18 Mar, 19; vacated 21 Sept, 20, Capt. A. 8. 
1 July 20; accepted 21 Sept. 20; (a) 1 Lt. (Nov, 18, 22); capt. 3 Nov, 23 


Marginal Note- 


(a) Discharged as captain and appointed first lieutenant Noy. 18 
June 30, 22 and Sept. 14, 22. 
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The act of July 2, 1926, cited, provides that the assignment by the 
Secretary of War of officers of the Air Corps to flying commands 
shali carry temporary rank “ including pay and allowances appro- 
priate to such rank.” The regulations fix the rank for the duties 
assigned in this case as lieutenant colonel. The base pay of lieuten- 
ant colonel may be in any one of three pay periods, not based on any 
standard of efficiency, but by reason of length of service or circum- 
stances of entering the service. An officer holding the rank of lieu- 
tenant colonel is entitled to base pay of the sixth period if he has 
completed 30 years’ service; to pay of the fifth period (1) if he 
has completed 20 years’ service, (2) if his first appointment in the 
permanent service was in a grade above that corresponding to captain 
in the Army, or (3) if appointed to the Regular Army under the pro- 
visions of the first sentence of section 24 of the National Defense Act; 
and to pay of the fourth period if not within the conditions prescribed 
for the fifth or sixth period. The service record of this officer shows 
that his first appointment in the Regular Army was in the grade of 
captain and that he has completed less than 20 years’ service. It 
would appear, however, that he was appointed to the Regular Army 
under the provisions of the first sentence of section 24 of the National 
Defense Act. Such statute provided that not less than one-half of the 
total number of vacancies created thereby should be filled, subject to 
such examination as the President may prescribe by persons other 
than officers of the Regular Army who served as officers of the United 
States Army during the World War. While claimant’s original ap- 
pointment was in the rank of captain, it nevertheless, was made under 
the provisions of section 24 of the cited act, and the placing of lieuten- 
ant colonels who entered the Regular Army in that manner, in the 
fifth period without regard to length of service, would appear to have 
as its purpose the placing of him more nearly on a parity with officers 
of the regular service who normally would benefit by reason of a 
longer period of service. See House Report 926, part 2, Sixty-seventh 
Congress, second session, pages 7 and 8. There appears nothing 
which would limit the application of this exception to the officers 
originally appointed in the rank of lieutenant colonel. Indeed, if it 
were applicable only to officers who were appointed to the Regular 
Army under the first sentence of section 24 of the National Defense 
Act, as amended, June 4, 1920, in the rank of lieutenant colonel the 
provision would be superfluous as the officer would have been ap- 
pointed to the Regular Army as a lieutenant colonel—a grade above 
that of captain—and he would be entitled to fifth-period pay under 
that exception, The provision, therefore, is clearly applicable to 
officers who entered the service in a lower rank and were thereafter 
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advanced pursuant to law to the rank of lieutenant colonel. Accord- 
ingly, you are advised that claimant’s rank and service show him to 
be entitled to pay of the fifth period, and payment is authorized on 
the voucher if otherwise correct. 


(A-60986) 


CONTRACTS—SPECIFICATIONS—AUTOMOBILES 


Where the need of the Government is for automobiles in a recognized competi- 
tive price, quality, and capacity class, a specification requiring a minimum 
piston displacement which excludes competition within that class is not 
authorized. 

Where various makes of automobiles in the same recognized competitive class 
are in use by a department of the Government, nothing less than actual 
facts based upon a comprehensive survey and study of the comparative 
performance of such various makes of automobiles in use would justify the 
conclusion that an engine with the minimum cubic inch piston displacement 
in such competitive class would not be satisfactory for the general charac- 
ter of service to be rendered by automobiles of the class to which the 
specifications are directed. 

Appropriated moneys of the United States may not lawfully be charged with 
payments under a contract awarded upon specifications so narrowly 
drawn as to eliminate real competition as contemplated by section 3709, 
Revised Statutes. 


Comptroller General McCarl to the Secretary of War, May 15, 1935: 
There has been received your letter of May 2, 1935, with inclosures, 
as follows: 


Reference your letter of April 19, 1935, in which you state that no reply has 
been received to your letter of March 27, 1935, in which was quoted a letter 
from the Fargo Motor Corporation, protesting certain apparently restrictive 
provisions in Invitation for Bids Number 398-35-112, you are informed that a 
reply to this communication was forwarded you giving a report of the matter 
protested, together with a copy of the specifications, under date of April 17, 
1935. 

There are now inclosed a copy of the abstract of all bids received and a 
copy of the advertised specifications, as you requested in your letter of Apr?! 
19th. 


The invitation for bids no. 398-35-112, issued by the Purchasing 
and Contracting Officer, Camp Holabird, Maryland, was for the de- 
livery of 3,950 light chassis 114 ton trucks with cargo body, in accord- 
ance with United States Army tentative specifications CCC-LP-91- 
601, dated February 21, 1935, attached to the invitation for bids. 

Section C of the specifications under which bids were solicited, 
covering service requirements, provided : 

3-8. Load data.—To carry fourteen (14) men including the driver; or a 
3,000 pound payload including the driver; and fuel, lubricants, water, tools, 
and tire chains; and in addition to trail, when required, a load of 3,000 pounds 
supported on two (2) wheels. Reports covering service use under required 
operating conditions demonstrate that the vehicles for the C. C, C. having 


engines of less than two hundred five (205) cubic inch piston displacement 
will not be satisfactory for the service required of these vehicles. 
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Relative to the minimum piston displacement required, your letter 
of April 17, 1935, stated as follows: 


* * * these specifications were so drawn that in section C thereof there 
was carefully set forth the job to be done by the trucks advertised for. In 
section D, which supplied the specifications for the vehicles, no limiting 
factors concerning the size or power of the engine were included, but bidders 
were left to offer motors which would perform the job as set forth in section C. 

It would appear from the above to be the impression of your De- 
partment that since the stipulation for minimum piston displacement 
of 205 cubic inches appeared in section C, outlining service require- 
ments, rather than in section B, dealing with mechanical specifica- 
tions, the provision was not objectionable. As stated in my letter to 
you of April 30, 1935, A-60924, irrespective of its place in the specifi- 
cations, the requirement for an engine of 205-inch piston displacement 
was restrictive and objectionable in that it informed bidders that 
engines of less piston displacement would not be satisfactory for 
the service required. In the face of such a statement, it would be 
idle for any bidder to offer an engine of less piston displacement 
with any expectation of having its bid accepted. 

In this connection, this office has had occasion to consider three 
sets of specifications to which protest has been made by the Fargo 
Motor Corporation as being restrictive, all issued by the purchasing 
and contracting officer, Camp Holabird, Md., at approximately the 
same time, as follows: 

Specifications NG-LP-91-503 and 515, February 19, 1935, invita- 
tion for bids 398-35-110, calling for delivery of 160 114-ton light 
chassis trucks and 440 light chassis 114-ton trucks with cargo body, 
for use of the National Guard. In these specifications it was stated 
that the trucks would be required to have a pay load carrying capa- 
city of 3,000 pounds. and to be capable in addition to towing a trailer 
of 4.200 pounds gross load capacity. 

Specifications CCC-LP-91-602, February 20, 1935, invitation for 
bids 398-35-113, covering delivery of 520 ambulances, light field 
type, for use of the Civilian Conservation Corps. The specifications 
called for a gross load-carrying capacity of 2,400 pounds, and it was 
stated that the ambulances would be required to suitably transport a 
varied load ranging from 1 to 10 patients. 

Specifications CCC-LP-91-601, February 21, 1935, invitation for 
bids 398-385-112 (the specifications here under consideration) cover- 
ing delivery of 3,950 i14-ton light chassis trucks with cargo bodies 
for use of the Civilian Conservation Corps. The specifications re- 
quired a load carrying capacity of 3,000 pounds and contained the 
following: 


C38. Load data.—To carry fourteen (14) men including the driver; or a 
3,000-pound pay load ineluding the driver; and fuel, lubricants, water, tools, 
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and tire chains; and in addition, to trail, when required, a load of 3,000 
pounds supported on two (2) weeks. * * * 

It will be seen that in one case the engine was required to transport 
a load of 2,400 pounds, in another a load of 6,000 pounds, and in the 
third a load of 7,200 pounds, yet the piston displacement required 
in all three sets of specifications is identical, without regard to the 
disparity in load capacity required. 

The specifications stated that the requirement of a minimum piston 
displacement of 205 cubic inches was based on “reports” covering 
service use under required operating conditions. However, there is 
and has been no showing to this office as to where, when, by whom 
or to whom such reports were made, or on what facts such reports 
were based. The reports mentioned may have been meagre or uncon- 
sidered, or mere conclusions based upon isolated: instances of unsatis- 
factory service in the case of a very small number of trucks of a given 
make. There are a large number of Civilian Conservation Corps 
camps throughout the country and it is the understanding of this 
office that there are in use in connection with such camps, thousands 
of trucks of various makes. Nothing less than actual facts based 
upon a comprehensive survey and study of the comparative per- 
formance of the various makes of trucks in use would justify the 
conclusion that an engine with a less cubic inch piston displace- 
ment than 205 cubic inches would not be satisfactory for the general 
character of service to be rendered by 114-ton trucks. 

An examination of the abstract of bids forwarded with your letter 
of May 2, discloses that in response to the invitation, four bids were 
received as follows: 

International Harvester Company of America_____---~- 

Reo Motor Car Company 

Stewart Motor Corporation 

General Motors Corporation (Chevrolet Division) 719. 88 

The Fargo Motor Co. apparently did not bid for the reason that 
the Dodge KH-30 automobile was excluded by the specifications for 
a minimum piston displacement of 205 cubic inches and its larger 
engine with 217-cubic-inch displacement could not be offered in 
competition with the Chevrolet at a profitable price. It will be 
seen that the next bid was more than 18 percent higher than that of 
the Chevrolet Corporation, while the highest bid was more than 70 
percent in excess thereof. 

The specifications of the trucks offered by other bidders are not 
before this office, but the disparity in the bid prices is sufficient to 
indicate that the other trucks offered were in a higher class than the 
minimum specification required. It is a recognized fact that with the 
growth of the automobile industry and the multiplication of uses to 
which the automobile is turned there has grown the practice among 
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automobile makers of manufacturing what are known as “ competi- 
tive classes of machines.” That is to say that the various manufac- 
turers of automobiles manufacture machines in a certain price, qual- 
ity, and capacity class to compete with the products of rival manu- 
facturers. Such classes are usually distinct from each other and vary 
substantially in price according to the type of service for which 
they are intended and fitted. Within a single class, so far as power 
and performance are concerned, there is little to choose between the 
various makes of machines which trade rivalry has produced, and 
seldom more than a few dollars difference in price. Such features 
as may distinguish one make of automobile from another in its recog- 
nized class are largely matters of superficial equipment appealing 
to the personal preference of the individual and having little bearing 
on performance capacity. It is not to be considered that within a 
given class the variation of a very few inches more or less in piston 
displacement would make sufficient difference in actual performance 
as to justify the exclusion of any make of machine in the recognized 
competitive class to which the specifications are directed. 

In the present instance, the specifications appear to have been 
drawn, without reference to the actual requirements of the service, 
sufficiently narrow to exclude the Dodge KH-30 with a 201.3-cubic- 
inch piston displacement; sufficiently broad to admit the Chevrolet 
with a piston displacement of 207 cubic inches, and sufficiently low 
to prevent manufacturers and dealers in other makes of automobiles 
from competing on an equal or nearly equal basis. In other words, 
the specifications appear to have been drawn for the purpose of pur- 
chasing Chevrolet trucks without any real competition as con- 
templated and required by the law. 

Accordingly, it appearing that award of a contract under the 
restrictive specifications under consideration was in contravention 
of the spirit and purpose of section 3709, Revised Statutes, I find 
and decide that appropriated moneys of the United States may not 
lawfully be charged with payments under such contract. A-56755, 
August 23, 1934. 


(A-61709) 


NATIONAL GUARD—DRILL PAY OF OFFICERS 


An officer of the National Guard not belonging to an organization is entitled 
to armory drill pay as provided by section 109 of the National Defense 
Act of June 3, 1916, as amended, only for the period during which he 
has satisfactorily performed the appropriate duties currently prescribed 
and the retroactive designation of other or different duties may not be 
accepted so as to authorize payment of armory drill pay for a period when 
the contemporaneous record based upon current requirements evidences 
a failure to satisfactorily perform appropriate duties. 


7556° —-35——-54 
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Comptroller General McCarl to the Chief of Finance, United States Army, 

May 17, 1935: 

‘There was received by your indorsement of April 30, 1935, letter 
of Maj. Chas. F. Eddy, F. D., United States Army, transmitting sup- 
plemental pay roll of Headquarters One Hundred and Seventeenth 
Infantry, Tennessee National Guard, October 1 to December 31, 
1934, covering the claim of Capt. Abner U. Taylor for additional 
armory drill pay for the satisfactory performance of appropriate 
duties from December 16 to December 31, 1934. 

Captain Taylor was paid armory drill pay as an officer below 
the grade of major not belonging to an organization on voucher no. 
7082 of Major Eddy’s January 1935, accounts which contains remarks 
that the officer satisfactorily performed appropriate duties from 
October 1 to December 15, 1934, and there was submitted with the 
supplemental pay roll extract copy of the applicable MB Form 100 
supporting the pay roll entry and payment on voucher 7082. 

The supplemental pay roll contains remarks as follows: 

Satisfactorily performed appropriate duties from Dec. 15, [16] 1934 to Dec. 
31, 1934, both dates incl. Shown as satisfactory performance of duties from 
Dec. 1, 1934 to Dec. 15, 1934, incl., on original roll and Form 100. No remark 
or claim of pay shown on original roll for Dec. 16, 1934, to Dec. 31, 1934, incl., 
4s authority was not granted for claim until Jan. 18, 1935, by AGO (authority 
attached). This was caused by failure of claimant to submit required hours 
of AEC work by proper time. Claimant was engaged in preparing Officers 
School Schedule during December and was also called on riot duty for five 
days. Examination was requested for Dec. 16, 1934, to Dec. 31, 1934, incl., and 
was granted Jan 18, 1935. * * * 

It appears that the exemption referred to was not requested by the 
officer commanding the One Hundred and Seventeenth Infantry until 
January 10, 1935, and in this connection it appears that only para- 
graph 3 of the copy of letter of that date was furnished which did not 
specify the names of the officers for whom relief was requested of their 
A. E. C. work during the month of December 1934. 

First indorsement dated January 18, 1935, from the Adjutant Gen- 
eral, State of Tennessee, to the Senior Instructor, Knoxville, Tenn., 
is worded as follows: 

1. I have talked with Colonel Bond about this plan for schools and am of the 
opinion that the request contained in basic communication is a reasonable one. 
It is therefore approved, and these officers will qualify for pay by reason of the 
services to be performed under the direction of Colonel Bond in his Officers’ 
School. This exception to remain in effect until July 1, 1935. 

Notation at the bottom of the indorsement indicates that Captain 
Taylor was one of the officers contemplated by the Commanding 
Officer of the One Hundred and Seventeenth Infantry. 

Section 109 of the National Defense Act as amended by the act of 
June 3, 1924, 43 Stat. 364, provides in part: 

* * * Officers above the grade of captain shall receive not more than $500 
a year, and officers below the grade of major, not belonging to organizations, shall 


receive not more than four-thirtieths of the monthly base pay prescribed for 
them in section 3 of said Pay Readjustment Act for satisfactory performance 





DECISIONS OF THE COMPTROLLER GENERAL 837 


of their appropriate duties under suuh regulations as the Secretary of War 
may prescribe. * * * 


Paragraph 9, N. G. R. 58, dated April 1, 1928, provides: 


Officers below the grade of major not belonging to organizations.—For satis- 
factory performance of his appropriate duties, as defined in paragraph 21, 
N. G. R. 45, and evidenced by the authorized certificate on a pay roll (see N. G. R. 
99), each officer below the grade of major not belonging to an organization, in 
armory drill pay status, shall receive armory drill pay at the rate per month 
of four-thirtieths of the monthly base pay of his grade stated in paragraph 4 


above. 


Paragraph 21, N. G. R. 45, dated August 7, 1934, provides: 


Appropriaie dutics jor officers not belonging to organizations —‘Appropriate 
duties ” referred to in section 109, National Defense Act, for general and field 
officers, and captains and lieutenants not belonging to companies, are those 
various military duties prescribed by law and regulations and those assigned 
from time to time by proper military authority. While the appropriate duties 
of general and field officers, and captains and lieutenants not belonging to 
companies, should ordinarily pertain to the officer’s grade, arm, or service, or 
assignment, attendance at the assemblies of line companies or other organiza- 
tions for participation in training or imparting special instructions tends to 
add to the military knowledge of such officers; and where the assignment of 
such duties is authorized by proper military authority, the duties so assigned 
muy be considered appropriate duties within the meaning of the laws and 
regulations. The aggregate of these appropriate duties for any given period 
of time will be commensurate with those training duties required by law for 
officers belonging to companies. * * * 

The submission indicates that payment was made to Captain Taylor 
on the basis of duties currently prescribed as the appropriate duties 
contemplated under section 109 of the National Defense Act and the 
regulations issued pursuant thereto, and the period that such duties 
were considered to have been satisfactorily performed was regularly 
reflected on MB Form 100, the permanent record of duty performed 
for the month of December 1934. The authority of the Adjutant 
General of the State to prescribe different and other duties and to 
’ relieve the officers in this particular case of their A. E. C. work, when 
permitted by War Department regulations or instructions, is not 
questioned where prospective in operation, but the indorsement of 
January 18, 1935, attempting to give retroactive effect thereto may 
not be accepted by this office so as to authorize the payment of addi- 
tional armory drill pay for a prior period when the contemporaneous 
record based upon current requirements evidences a failure to satis- 
factorily perform appropriate duties. Payment of the voucher is 


not authorized. 


(A-61381) 


FEDERAL HOUSING ADMINISTRATION-—-PURCHASE OF SUPPLIES 


General Order No. 4, Federal Housing Administration, orders that in the tin- 
curring of obligations and the payment of expenditures the established 
Government procedure be followed. The established procedure of acquiring 
office supplies is as provided by Executive Order No. 6166, from the Pro- 

urement Division, except in cases of public exigency. The desire for 
different or more expensive articles of office supplies offers no justification 
for purchases other than pursuant to law. 
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Comptroller General McCarl to the Administrator, Federal Housing Adminis- 

tration, May 18, 1935: 

There have been brought to my attention nine vouchers (nos. 3140, 
5024, 9874, 10818, 10938, 11703, 11709, 11720, and 12315), submitted 
to this office for preaudit approval, covering office furniture and 
supplies purchased for use in the office of the Federal Housing 
Administration. 

It appears the purchases were made in the open market—in most 
instances without advertising—instead of obtaining the articles from 
firms listed in the General Schedule of Supplies under contract with 
the Procurement Division, Treasury Department, as required by law. 
See act of February 27, 1929, 45 Stat. 1341; section 1 of Executive 
Order No. 6166 of June 10, 1933. 

Voucher 3146 covers the purchase of 10,000 no. 12 Acco fasteners 
at 5214 cents per hundred, or $52.50, which price is $3.50 in excess 
of the cost of fasteners carried in stock by the Procurement Division. 
The reason given for not obtaining these articles through the Pro- 
curement Division was that— 
This was an emergency purchase since the Acco fasteners were needed within 
a week for the proper conducting of the business of the Federal Housing 
Administration. 

Voucher 5024 covers the purchase of 5,000 no. 22-L Acco fasteners 
at $8.25 per thousand, or $41.25, being $11.25 in excess of the cost of 
fasteners carried in stock by the Procurement Division. The reason 
given for not obtaining the supplies through the Procurement Divi- 
sion was that— 


These fasteners were needed immediately for the proper functioning of the 
Federal Housing Administration. Our experience with Procurement has shown 
us that we could not expect delivery before 30 days. Therefore, these fasteners 


‘ were procured direct from the contractor at a price of $.825 per hundred which ~ 


seems to be a just and fair price. 


Vouchers 9874 and 11703 cover the purchases of a flat-top walnut 
desk, 66 by 36 inches, and a solid-walnut swivel armchair at a cost of 
$110 and $28.50, respectively, while the General Schedule of Supplies 
lists genuine-walnut flat-top desk, 66 by 36 inches, at $32.47 and solid- 
walnut rotary armchair at $13.06 net, the prices charged on the 
vouchers being $77.53 and $15.44, respectively, in excess of the cost 
of these pieces of furniture if purchased through the Procurement 
Division. The reason given for obtaining the articles other than 
from the Procurement Division was “to match the furniture ” 
already in use by the Federal Housing Administration. 

Vouchers 10818 and 10938 cover the purchases of 650 binders at 
45 cents each, or $292.50, and five gross of calendar pads and stands 
at $41.47 per gross, or $207.35. The General Schedule of Supplies 
lists similar articles at 40 cents less 2 percent 10 days, or $254.80 
for 650 binders, and calendar pad and stand at 12 cents less 1 per- 
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cent 10 days, or $85.54 for five gross, the excess costs being $37.70 
and $121.81, respectively. The reason given for not obtaining these 
supplies through the Procurement Division was that no award had 
been made at the time of issuing the purchase orders, The records 
of this office indicate, however, that for both binders and calendars 
awards were on file effective January 1, 1935, whereas the vouchers 
show the purchase orders were dated February 2 and 7, with deliv- 
eries February 9 and 18, 1935, respectively. 

Voucher 11709 covers the purchase of five gross of pencils at $5.40 
per gross, or $27, and the reason stated for making the purchase in 
the open market is “that the pencils on schedule were tried and 
found to be impracticable.” On the General Schedule of Supplies, 
item 53-P-29775 covers various classes of pencils at different prices, 
some of the prices being below the amounts above charged and other 
prices the same as the amounts above charged. The record does not 
contain sufficient information on which to make a comparison. In 
response to the preaudit difference statement, reference is made to 
section (b), Federal Housing Administration General Order No. 4, 
which reads as follows: 

(b) Every purchase involving an expenditure in excess of $100 shall be made 
after advertising for bids in accordance with the provisions of section 3709 of 
the Revised Statutes except: 

(1) Where the exigency of the service requires the immediate delivery of 
the articles that will not admit of the delay incident to advertising: 

(2) Where there is only one source of supply; and 

(3) Where for any other reason it is impracticable to secure competition. 

This section must be construed in the light of the statute under 
which it was promulgated, act of June 27, 1934 (48 Stat. 1246), 
quoted in the order as follows: 

* * * The Administrator may delegate any of the functions and powers 
conferred upon him under this title and titles II and III to such officers, 
agents, and employees as he may designate or appoint, and may make such 
expenditures (including expenditures for personal services and rent at the 
seat of government and elsewhere, for law books and books of reference, and 
for paper, printing, and binding) as are necessary to carry out the provisions 
of this title and titles II and III, without regard to any other provisions of 
law governing the expenditure of public funds. All such compensation, 


expenses, and allowances shall be paid out of funds made available by this 
act. 


While the act vests in the Administrator, in some respects, very 
broad powers, such powers are limited in so far as expenditures are 
concerned to such as are necessary to carry out the provisions of 
the act. 

General Order No. 4 further provides: 


Although the provisions of the law supra provide wide latitudes regarding 
the expenditures made on account of the Federal Housing Administration, it 
is ordered that in the incurring of obligations and the payment of expenditures 
that the established government procedures be followed so far as practicable 
in each instance. * * * 
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There can be no question “ that the established Government pro- 
cedure ” in acquiring office supplies is as provided in Executive Order 
No. 6166, dated June 10, 1933, namely, through the Procurement 
Division, except in cases of public exigency requiring such immediate 
delivery as could not be effected in purchases from the scheduled 
contractor. 

The various reasons offered for making the purchases in the open 
market rather than in accordance with law show no exigency. Rather 
the statements indicate merely a desire for a more expensive or dif- 
ferent article than offered through the Procurement Division, rather 
than any necessity in carrying out the provisions of the act. Such 
a desire for a different style or quality, or the statement that the pen- 
eils such as used throughout the Government service are impracti- 
cable for use by the Federal Housing Administration, offers no 
justification for purchasing otherwise than pursuant to law. 5 


ae 


Comp. Gen. 755 and cases cited therein. 


Accordingly, the vouchers in question will not be certified for 
payment on the present record. 


(A-60727) 


CHECKS—NEGOTIATION BY PERSON OF SAME NAME AS PAYEE— 
RECLAMATION 


Where the Government draws a check to the order of a proper claimant and 
mails same to the correct address but by mistake of the postmaster the 
check falls into the hands of another person having the same name as the 
payee, the indorsement of the check by such person constitutes a forgery 
and will not protect a bank which innocently cashes such check—the mis- 
taken identity in such a case not involving the drawer (the Government) 
but involving rather the bank which cashed the check upon the spurious 
indorsement of the payee’s name. 6 Comp. Gen. 532 distinguished. 


Comptroller General McCarl to the Treasurer of the United States, May 20, 
1935: 


Consideration has been given to your letter of October 5. 1934, 
as follows: 


Reference is made to the following check in favor of Jim Benton: 
Number Date Amount Drawer Symbol Date paid 
15,424 4-11-34 $48.51 William M. White 92-724 4-24-34 


Herewith are submitted the check described above and the file relative 
thereto. 

It appears that the check was intended for Jim Benton, colored, who had 
not been in the community long and had never left any address with the post 
office, hence was delivered to Jim Benton, white farmer, Rural Route No. 1, 
Elkhart, Texas, who was the only Jim Benton known to the postmaster. 

In view of your decisions A—53,194, dated April 30, 1934, and A-—56,644, dated 
August 30, 1934, in the cases of George W. Walker and John Hernandez, re- 
spectively, it is requested that this office be advised whether reclamation pro- 
ceedings should be abandoned. 
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The subject check was issued to the payee by the Farm Credit 
Administration on the basis of an application filed by him for an 
emergency crop loan under the provisions of the act of February 23, 
1934 (48 Stat. 354), and was mailed to him at Elkhart, Tex., route 3, 
the address given in the application. It appears that the only 
person known to the postmaster at Elkhart, Tex., as Jim Benton, 
the payee named on the check, was a white man residing on route 1, 
to whom the postmaster’ delivered the check and who negotiated it 
on the belief that he was entitled to the proceeds thereof—it having 
been reported that he, himself, had made application for a crop loan 
under the act, and was expecting a check from the Government. 

In the Secret Service report of August 31, 1934, the following was 
stated with respect to the interview had with the official of the cash- 
ing bank, Elkhart State Bank: 

Called at the Elkhart State Bank, 2nd endorser, and J. B. Parker, cashier, 
stated that he cashed subject check for Jim Benton, white farmer, whom he 
knew well and who brought this check to the bank, that this was the only 
Jim Benton known to him in this community. That on August 22nd, he had 
received letter from the South Texas Commercial Nat'l Bank at Houston, 
Texas, with whom they had in turn deposited this check, that same was a 
forgery and forwarding him photo copy of the check, asking for reimburse- 
ment, and upon receipt of same, had ascertained information from postmaster 
that the check rightfully belonged to Negro named Jim Benton on route #8; 
that he had then gone to see Jim Benton, white man, for whom he had cashed 
the check, and ascertained that this Jim Benton, who lives on farm of Barl 
Driskill, who lives at Stockdale, Texas, and that this Jim Benton had, during 
the early spring, made application through Mr. Jones, the county agent, for 
a crop loan, and had a right to accept a Treasury check, etc., and that he had 
this date written their correspondent bank at Houston, Texas, to this effecr, 
furnish me a copy of this letter. which is attached to the file. 

While the facts in the case show that the postmaster at Elkhart, 
Tex., through a mistake of fact, delivered the check to the wrong 
person, nothing has been furnished to show that the cashing bank 
exercised the degree of care required by law to identify the payee of 
the check. It is noteworthy that the address of the rightful payee 
was shown on the check itself as Elkhart, Tex., route 3, and this was 
an important factor in putting the cashing bank on notice as to 
whether the person presenting the check was residing or had ever 
resided at such address and was actually the payee named and 
intended by the Government. 

The instant case is to be distinguished from one where the Gov- 
ernment deals directly with an imposter who negotiates the check. 
Here the Government did not deal with the person who received 
and negotiated the subject check and neither did it intend that the 
particular person should receive the check. There was no mistaken 
identity in the person described in the subject check so as to bring 
the case within the rule announced in 6 Comp. Gen. 532, and 9 id. 
476, nor within the Walker and Hernandez cases, A—53194, dated 
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April 30, 1934, and A-56644, dated August 30, 1934, respectively, 
referred to in your letter, supra. The mistaken identity here involved 
the cashing bank which cashed the check upon the spurious indorse- 
ment of the payee’s name. See A-48974, dated October 14, 1933, and 
A-58808, dated January 24, 1935. With respect to the question who 
must bear the loss when a check is paid upon the spurious indorse- 
ment of one who bears the same name as the payee, see the note to 
S. Weisberger Co. v. Barberton Saving Bank Co., 34 L. R. A. (N. S.) 
1101. Also, Thomas vy. First National Bank, 39 L. R. A. (N. S.) 
355, and section 400 of 7 C. J. 677, including note 28 (b) thereunder, 
and note 19 (1) to section 422, 7 C. J. 693. 

On the facts appearing, therefore, you are advised that reclama- 
tion on the check should be insisted upon. This office and the Farm 
Credit Administration should be advised promptly when reclamation 
shall have been completed. 

The reclamation file is returned for your further action as herein 
directed. 


(A-50295) 


RETIRED PAY OF A CHIEF BOATSWAIN IN THE NAVY EMPLOYED 
IN A CIVILIAN POSITION 


A retired chief boatswain of the Navy employed in a civilian office or position 
whose retired pay is based on longevity, including war-time commissioned 
service subsequent to retirement, is receiving pay “for or on account of 
services as a commissioned officer”, within the meaning of section 212 of 
the Economy Act of June 30, 1932 (47 Stat. 406), which limits his com- 
bined rate of retired and civil pay to $3,000 per annum. 


Comptroller General McCarl to the Secretary of the Navy, May 22, 1935: 

By your direction there has been received first indorsement May 
7, 1935, of letter of the Paymaster General, United States Navy, 
requesting decision as follows: 


1, Lieutenant Waldron Peter Simmons, U. S. Navy (retired) is employed 
at the Norfolk Navy Yard at a salary of $166.51 per month. The attached 
statement of service shows that Lieutenant Simmons, after serving eight years 
as an enlisted man in the Navy, was given an acting appointment as boatswain 
from December 21, 1901, and on 8 July 1916 was transferred to the retired 
list with the rank of chief boatswain in accordance with the provisions of 
section 1453, Revised Statutes, as amended by the act of March 4, 1911. He 
was commissioned lieutenant on the retired list from 21 June 1980 in accord- 
ance with the act of June 21, 1980 (46 Stat. 793). It will be noted that 
Lieutenant Simmons, prior to his retirement as a chief boatswain, had no 
service as a commissioned officer. 

2. Lieutenant Simmons’ retired pay, the retired pay of a chief warrant 
officer, is $1,950 per annum. Section 212 of the Economy Act of June 30, 1932 
(47 Stat. 406), provides in part as follows: 

“After the date of the enactment of this act, no person holding a civilian 
office or position * * * under the United States Government * * * 
shall be entitled, during the period of such incumbency, to retired pay from 
the United States for or on account of services as a commissioned officer in 
any of the services mentioned in the “ Pay Adjustment Act” of 19382 (U. S. 
Code, title 37), at a rate in excess of an amount which when combined with 
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the annual rate of compensation from such civilian office or position, makes 
the total rate from both sources more than $38,000 * * ¥*,” 

3. The Comptroller General in decision of May 23, 1933, stated: 

“The inhibition as to total civilian and retired pay under section 212 of 
the economy act applies to retired pay ‘for or on account of services as a 
commissioned officer.’ ” 

4. It is recommended that the question be presented to the Comptroller 
General whether Lieutenant Simmons (retired) is entitled to receive his full 
retired pay, notwithstanding his employment under the United States Govern- 
ment inasmuch as he was not retired for or on account of services as a 
commissioned officer. 


Lieutenant Simmons was retired as a chief boatswain—a commis- 
sioned officer—and is receiving the retired pay of a commissioned 
officer of his grade and length of service, and the particular char- 
acter of service with which he is credited. 

It appears, also, that his retired pay at $1,950 per annum is 
based on longevity of 18 years, which includes his war-time com- 
missioned service ($2,000, plus 30 percent for longevity) 10 Comp. 
Gen. 386; 9 id. 348. Lieutenant Simmons, retired as a chief warrant 
officer—a commissioned officer—is receiving retired pay “for or on 
account of services as a commissioned officer” within the meaning 
of section 212 of the economy act, which limits his combined rate 
of retired and civilian pay to $3,000 per annum. 


(A-61264) 
CLASSIFICATION OF FIELD POSITIONS IN EMERGENCY AGENCIES 


While the same or similar class of positions in the District of Columbia and 
in the field under an emergency agency is required by Executive Order 
No. 6746, dated June 21, 1934, to be classified in the same Executive 
order grade, the salary rates fixed in the Executive order are maximum 
only and those fixed for field positions may be either more or less than 
those fixed for the same or similar class of positions in the District of 
Columbia. provided, in either case, that the maximum rate prescribed 
by the Executive order is not exceeded. 


Comptroller General McCarl to the National Recovery Administration, May 
22, 1935: : 


There has been received your letter of April 5, 1935, as follows: 


A question as to procedure under Executive Order No. 6746 of June 21, 1934, 
has arisen with regard to salaries of field employees. The order sets a series 
of grades from 1 to 19 with corresponding salaries, but makes no specific men- 
tion of field salaries. : 

This office requests a ruling from you as to whether or not it is obliged, under 
this order, to pay the same salary for a position in the field as is paid for a 
similar one in Washington. e 


Executive Order No. 6746, dated June 21, 1934, entitled “ Rates 
of Compensation of Government Employees in Emergency Agencies, 
etc., not Subject to the Classification Act as Amended ”, makes no dis- 
tinction between positions in the District of Columbia and in the 
field service. That no such distinction was intended is shown from 
the paragraph of the Executive order immediately following the 
salary schedule authorizing positions of employees in the executive 
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departments and independent establishments who are paid from 
emergency funds to be classified pursuant to the Classification Act 
of 1923. Section 2 of the Brookhart Salary Act of July 3, 1930, 
46 Stat. 1005, made it mandatory on the heads of the several executive 
departments and independent establishments to adjust compensation 
of field positions to correspond to the rates established by the Classi- 
fication Act for positions in the departmental service in the District 
of Columbia. 

However, as the procedure in fixing salary rates of emergency posi- 
tions in the National Recovery Administration is not under the 
Classification Act but entirely pursuant to the schedule prescribed 
by the Executive order, the requirement for similarity between the 
service in the District of Columbia and the field service is a matter 
of classification of positions only. The salary rates prescribed in 
the Executive order are maximum only, the direction and authoriza- 
tion in the first paragraph of the order being to “ classify the posi- 
tions of the employees * * * in accordance with the following 
salary schedule and adjust and fix the rates of compensation therefor 
at amounts not in excess of those prescribed therein for the corre- 
sponding grades ”, 14 Comp. Gen. 523. In other words, while the 
same or similar class of positions in the District of Columbia and in 
the field is required to be classified in the same Executive order 
grade, the salary rates fixed for field positions may be either more 
or less than the rates fixed for the same or similar class of positions 
in the District of Columbia, provided, in either case, that the maxi- 
mum rate prescribed by the Executive order is not exceeded. 

The question in your concluding paragraph is answered accord- 
ingly. 


(A-61847) 
NATIONAL GUARD—CARE AND MAINTENANCE OF ANIMALS 


Under section 90 of the National Defense Act as amended animals owned by 
a State or organization may not be cared for and maintained from Federal 
funds until they have been Federally accepted in accordance with applicable 
National Guard regulations. 


Comptroller General McCarl to Lt. Col. Harry G. Williams, United States 
property and disbursing officer, Wisconsin National Guard, May 22, 1935: 
There has been received by reference from the chief, National 

Guard Bureau, your letter of March 27, 1935, transmitting voucher 

in favor of John D. Alexander for $93.88, representing reimburse- 

ment for expenditures from private funds for payment of animal 
caretakers and forage for the care and maintenance of three animals 
belonging to the Wisconsin National Guard during the period 

October 28 to December 18, 1934. 
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In an affidavit executed by the proposed payee February 9, 1935, 
it is stated: 


John D. Alexander being first duly sworn, on oath deposes and says that he 
resides in the city of Kenosha, Wisconsin. That he is Lt. Col. Cav. Wis. N. G. 
and is located at the city of Kenosha, Wisconsin. That he makes this affidavit 
in support of public voucher no. 1084, which is attached hereto and made a 
part hereof. 

1. That Troop EB, 105th Cavalry Wisconsin National Guard, purchased three 
horses for the use of the organization prior to October 28th, 1934. That on 
said date of October 28th, 1984, they were inspected by Major J. K. Colwell, 
Cavalry D. O. L., and a favorable report on said animals transmitted to the 
War Department. That they were not duly accepted by the War Department 
until December 18th, 1934. That during said period it was necessary that said 
three horses be fed and cared for. 

2. That the treasury of Troop E, 105th Cavalry, Wisconsin National Guard 
was during said period wholly without funds to pay for the feed, care, and 
maintenance of the three horses in question. 

8. That this affiant from his personal funds bought the necessary forage 
from Mahoney & Hansen, dealers in forage at Kenosha, Wisconsin, in the sum 
of $59.88, which amount of forage was actually necessary and was actually 
used and consumed by said three animals, and the amount of $59.88 paid out 
of personal funds of this affiant. 

That Anthony J. Tareski and Elmer Z. Kriofsky were actually and neces- 
sarily employed by this affiant to take care of said horses during the period 
from October 28th, 1934, to December 18th, 1934, inclusive. That their charge 
for said service was $17.00 each, total $34.00. That the service was actually 
performed by them as caretakers and was necessary in the maintenance of 
snid horses. 

That attached hereto and made a part hereof the same as though specifically 
set forth are the receipted bills for caretakers’ services and forage, the exhibits 
being marked Exhibits “A”, ““B”, and “C”, respectively. 

4. That by reason of the facts above set forth this affiant is entitled to 
reimbursement for the amounts so paid personally by him, to-wit, the total 
sum of $93.88. 

5. That while said animals were being maintained and cared for during the 
period which elapsed between the inspection and the acceptance by the 
United States War Department, their forage and maintenance should have 
been paid by the Government. 


In further support of the voucher, there have been submitted re- 
ceipts dated December 31, 1934, signed by Anthony J. Tareski and 
Elmer Z. Kriofsky, each acknowledging to have received from Lt. 
Col. Alexander the sum of $17 for caretaker’s services for caring for 
three horses inspected October 28 and Federally accepted December 
18, 1934; a receipt on the letterhead of Mahoney and Hansen for 
$59.88 for forage, and an original telegram from the National 
Guard Bureau to you, dated December 28, 1934, as follows: 

Retel Dec twenty-seventh reimbursement authorized for care and mainte- 
nance of animals from October twenty-eighth to date of indorsement period 

Section 90 of the National Defense Act of June 3, 1916, as 
amended by the act of May 28, 1926 (44 Stat. 673), provides: 

That funds allotted by the Secretary of War for the support of the National 
Guard shall be available for the purchase and issue of forage, bedding, shoeing, 
and veterinary services, and supplies for the Government animals issued to 
any organization, and for animals owned or hired by any State, Territory, 
District of Columbia, or National Guard organization, not exceeding the number 
of animals authorized by Federal law for such organization and used solely 
for military purposes, and for the compensation of competent help for the care 


of material, animals, armament, and equipment of organizations of all kinds, 
under such regulations as the Secretary of War may prescribe: * * * 
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Under the provisions of N. G. R. 79, promulgated in accordance 
with section 90 of the National Defense Act, animals owned by a 
State or organization and used exclusively for military purposes, 
may be cared for and maintained, when authorized by the Chief of 
the National Guard Bureau, as are Federally owned animals issued 
to the National Guard. The three animals in question, after certifi- 
cate of inspection as to their suitability was issued, were required to 
be Federally accepted by the United States under the form of agree- 
ment whereby the owner agreed that he would not withdraw the ani- 
mals from exclusive use for the purposes named within 90 days after 
giving due notice to the Chief of the National Guard Bureau of an 
intention to make such withdrawal. See paragraph 21, N. G. R. 79. 
Until Federal acceptance as contemplated by the regulations, the 
animals necessarily remained under the control and jurisdiction of 
the owners and their care and maintenance under the law may not 
be assumed by the United States. 

The animals admittedly were not accepted by the War Department 
and, therefore, were not under the control of the War Department 
until December 18, 1934. Payment of the voucher is not authorized. 


(A-61873) 
RAILROAD RETIREMENT BOARD 


The United States Supreme Court having held that the act creating the Kail- 
road Retirement Board and fund to be void and of no effect the Board 
and its employees have no lawful existence and the members of the Board 
or the employees may not be paid salaries or other expenses from the 
retirement fund, nor may they as such perform any official function what- 
ever. The property and records in possession of the former Board should 
be turned over to a Government agency designated by the President, to 
be held until the Congress directs the disposifion thereof. 


Comptroller General McCarl to the Chairman, Railroad Retirement Board, 
May 22, 1935: 


There have been received your two letters of May 6, 1935, as 
follows : 


The Supreme Court of the United States today handed down its decision 
affirming the injunction issued by the Supreme Court of the District of Colum- 
bia which enjoined the Railroad Retirement Board from enforcing the Rail- 
road Retirement Act against the railroads on the ground that the Act is for 
several reasons unconstitutional. The Board is consequently under the obli- 
gation of winding up its affairs. 

The Board, through its members and employees, duly appointed officers and 
employees of the United States, has been functioning since July 1934. It has 
accumulated a large volume of valuable records. It has in its files many 
valuable documents and pieces of property which belong to individuals who 
filed applications for retirement under the Act, such as insurance pol cies, 
family Bibles, marriage certificates, and naturalization certificates sent to 
the Board as proof of the applicants’ age. These items of property must of 
course be returned to their owners. The other records of the Board, which 
will be of great service to the Government in various connections, must also 
be disposed of and the affairs of the Board liquidated, The process of liquida- 
tion will require a little time—two or three weeks—and the services of a 
small staff of employees. 
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The Railroad Retirement Fund which was appropriated for use by the Board 
for the payment, among other things, of the compensation of the Board mem- 
bers and its employees and the expenses of administration, shows a balance 
which will be sufficient to provide for the liquidation. The Board respectfully 
inquires whether its staff may be retained temporarily for the purpose of 
liquidating its affairs and whether you will approve vouchers for payments 
required in this process. 

I wish to add that the mandate affirming the injunction against the Board 
will not go down from the Supreme Court for twenty-five days and that neither 
the injunction nor the Court’s opinion attempted in any way to impede the 
Board in the use of the money already in the railroad retirement fund. 

Pursuant to the Railroad Retirement Act the members of the Railroad Re- 
tirement Board and its employees are employees under the Act and have made 
contributions to the railroad retirement fund. These contributions were 
deducted from their salaries and retained in the fund. The salaries of the 
members of the Board were fixed by the Railroud Retirement Act and the 
salaries of the employees were fixed in accordance with the Classification Act 
of 1923, as amended, and the Economy Act of 1932. 

The Railroad Retirement Act has now been declared unconstitutional. The 
Board respectfully inquires whether you will approve vouchers returning from 
the railroad retirement fund to the members of the Board and its present 
and former employees their several contributions to the fund. 


The Railroad Retirement Act of June 27, 1934 (48 Stat. 1283), 
provided for (sec. 5, p. 1285) “an employee contribution in a per- 
centage upon his compensation ”; that “ Each carrier shall pay a 
carrier contribution equal to twice the contributions of each employee 
of such carrier ”; that “The contribution percentage shall be deter- 
mined by the Board from time to time, and shall be such as to produce 
from the combined employee and carrier contributions, with a rea- 
sonable margin for contingencies, the amount necessary to pay the 
annuities, other disbursements and the expenses becoming payable 
from time to time ”; and that the contributions of the employees and 
the carrier “shall be paid by the carrier * * * into the Treasury 
of the United States quarterly or at such other times as ordered by 
the Board.” 

Section 8, page 1286, provided that all the moneys paid into the 
Treasury under the provisions of the act and all refunds of money 
paid out thereunder “ shall constitute and be kept in a separate fund 
in the Treasury to be known as the ‘railroad retirement fund’ 
* * *” and that, “There is hereby appropriated such sums not 
in excess of the amounts in said fund as may be necessary to pay all 
annuities, other disbursements, and the expenses of administration 
of this Act.” 

It thus appears such funds as may now be in the “ railroad retire- 
ment fund” are contributions, apparently on behalf of employees 
and carriers; also, that the carriers protested making contributions, 
on the theory the law was unconstitutional, but that finally an 
arrangement was made under which the contributions were made to 
some extent. What specific arrangement was made, if any, does not 
appear from the record before me, but your present questions have 
relation to those funds and are understood to be specifically whether 


from and after the decision of the Supreme Court of the United 
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States declaring unconstitutional the Railroad Retirement Act, the 
salaries of the members of the Board and the employees, in winding 
up the affairs of the Board, are entitled to be paid from said finds, 
and whether certain contributions to the fund made by employees of 
the Board may be refunded. 

The decree of the Supreme Court of the District of Columbia en- 
tered October 30, 1934, in the case of The Alton Railroad Co. et al v. 
Railroad Retirement Board, et al., not only enjoined the Railroad 
Retirement Board from taking any further steps to enforce the pro- 
visions of the Railroad Retirement Act but found that the law was 
unconstitutional in its entirety and specifically held “It is further 
considered, adjudged, and decreed that the Railroad Retirement Act 
and each and every provision thereof is void and of no effect.” The 
decision of the United States Supreme Court of May 6, 1935, affirmed 
the judgment of the Supreme Court of the District of Columbia. As 
to the effect of such a decision, attention is invited to the case of 
Norton v. Shelby County, 118 U. S. 425, in which it was held, page 
442: 


* * * An unconstitutional act is not a law; it confers no rights; it imposes 


no duties; it affords no protection; it creates no office; it is, in legal contem- 
plation, as inoperative as though it had never been passed 


It must follow from the decision of the Supreme Court of the 
United States in this matter, that the Board and its employees have 
no lawful existence as such and hence there is no authority for the 
members of the Board or its employees to be paid from the fund 
in question any salaries, etc.; and, also, that there is no authority for 
the Board or its employees, as such, to perform any function what- 
soever. The funds involved must remain in the “ railroad retirement 
fund ” until otherwise directed by the Congress—the agency, to wit, 
the Railroad Retirement Board, which otherwise would have func- 
tioned on payments out of said fund, being by force of the decision 
of the Supreme Court of the United States, nonexistent. 

Your submission states there are certain items of property in your 
possession and a large volume of valuable records, etc., and that these 
must be preserved and either be returned to the owners or otherwise 
properly disposed of. These are matters for you to have immediately 
brought to the attention of the President of the United States, so 
that by his order there may be designated an existing agency of the 
Government to take possession of such papers, records, etc., and to 
hold them until the Congress directs what disposition shall be made 
thereof. 

Your questions are answered accordingly. 
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(A-60817) 


SET-OFF—JURISDICTION OF THE GENERAL ACCOUNTING OFFICE 


The authority and responsibility of the accounting officers of the Government 
to consider both debits and credits in the settlement of claims for and 
against the United States, that is, to apply an amount otherwise found 
due a claimant on one account in liquidation or reduction of an amount 
found due from the claimant to the United States on some other account, 
is not dependent on the act of March 3, 1875, 18 Stat. 481, as amended 
by the act of March 3, 1983, 47 Stat. 1516, except in the case of a judg- 
ment against the United States, but exists by virtue of section 305 of 
the Budget and Accounting Act of June 10, 1921, 42 Stat. 24. 

An amount found due by the Department of Agriculture for rental and benefit 
payments under section 8 (1) of the Agricultural Adjustment Act of 
May 12, 1983, 48 Stat. 34, may be applied by the Gen val Accounting 
Office toward the liquidation of an indebtedness of the beneficiary to the 
United States arising under a Government contract. 


Comptroller General McCarl to the Secretary of Agriculture, May 23, 1935: 
There has been received your report of May 15, 1935, as follows: 


I have the honor to acknowledge receipt of your letters of April 26, 1935, and 
May 6, 1935, in which you advise that one Z. T. Lawson, of Norfolk, Virginia, 
is indebted to the United States in the sum of $46.40 for garbage purchased 
from the United States Marine Hospital at Norfolk, Virginia, and that this 
same individual is entitled to rental and benefit payments under a 1934 corn- 
hog contract. You have suggested that a set-off of these obligations would 
not be an assignment of the 1934 corn-hog contract in violation of its express 
terms, but would be the collection of an amount due the Government under 
the principle laid down in Barry v. United States, 229 U. 8S. 47. 

This Department has taken the position that rental or benefit payments 
due under contracts with cooperating producers are personal to the producers, 
and that the declaration of policy and other portions of the Agricultural 
Adjustment Act require that the Secretary of Agriculture must make such 
payments only to the producer in order to properly discharge the obligation of 
the United States under the contract. 

The same question has arisen before in considering the necessity of setting 
off payments due under contracts with the Secretary of Agriculture against 
obligations which the same parties owed the Governor of the Farm Credit 
Administration, and that particular question was referred to the Attorney 
General on July 26, 1983. The Attorney General’s opinion of August 8, 1933, 
addressed to the Secretary of Agriculture, pointed out the distinction between 
the phraseology of the act of March 3, 1875, 18 Stat. 481, which required a 
set-off in the case of any final judgment against the United States “or other 
claim duly allowed by legal authority ”, and the act as amended March 3, 1983, 
47 Stat. 1516, which excluded the words “or other claim” from the first 
sentence, This opinion concludes as follows: 

“As the effect of the act of 1875 was to take away the discretion which 
accounting officers previously had in exercising the right of set-off and to 
require them to make set-offs in respect to both judgments and claims, so now 
the effect of the amendment is to restore the discretion of exercising the set-off 
right with respect to claims, and to limit the duty of making set-offs to judg- 
ments. The report of the committee (Senate Report No, 1021 on H. R. 13520, 
72d Congress, 2d session) which recommended the change in the act, concludes 
with the statement that: 

“*The amendments eliminate from the statute the language with respect 
to claims, limiting the application of the statute to judgment creditors.’ 

“* Since rental or benefit payments to be made under section 8 (1) of the 


act in question are not judgments, the act of 1875, as amended, is not appli- 
cable to them.’ 
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“*T have tu advise you, therefore, that there is now no requirement of statute 
that debts due the United States by farmers be set off against rental or benefit 
payments to be made under section 8 (1) of the Agricultural Adjustment 
Act of May 12, 1933.’” 


Under this interpretation, there is no statutory requirement that the Sercre- 
tary of Agriculture offset contract payments against debts which the con- 
tracting party may owe the United States, and I am therefore unable to 
reconcile the suggestion of such action with our previous position that Congress 
intended such payments to be made directly to the producer in keeping with 
its declared policy of increasing agricultural purchasing power. 

It is submitted further that if our conclusion as to the congressional 
intent is not tenable, the clear purport of the act of March 8, 1933, supra, 
as well as the provisions of section 10 (e) of the Agricultural Adjustment 
Act, as amended (Public, No. 10, 73d Congress), leave the question within the 
discretion of the Secretary of Agriculture. (See your decision of October 
30, 1933, to the Secretary of Agriculture (A-44002).) Even under these cir- 
cumstances, I should be unable to exercise such discretion without a more 
comprehensive report of all the facts. 

There was no suggestion in either the letter of April 26, or May 6, 
1935, or other communications in this office, that the Secretary of 
Agriculture had either the responsibility or the authority to settle 
claims against the United States and to withhold therefrom balances 
which may be due from claimants to the Government. Such authority 
and responsibility have been vested by law in the accounting officers 
of the United States since the act of March 3, 1817, 3 Stat. 366, 
which was carried forward as section 236, Revised Statutes, and is 
now section 305 of the Budget and Accounting Act of June 10, 1921, 
42 Stat. 24, and provides that: 


All claims and demands whatever by the Government of the United States 
cr against it, and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and adjusted 
in the General Accounting Office. 

That is to say, the authority and responsibility of the accounting 
officers of the Government to consider both debits and credits in the 
settlement of claims for and against the United States, that is to 
apply an amount otherwise found due a claimant on one account in 
liquidation or reduction of an amount found due from the claimant 
to the United States on some other account, is not dependent on the 
act of March 3, 1875, 18 Stat. 481, as amended by the act of March 
3, 1933, 47 Stat. 1516, referred to by you, except in the case of a 
judgment against the Government. Such authority and responsi- 
bility exist by virtue of section 305 of the Budget and Accounting 
Act of June 10, 1921, as above quoted. See 7aggart v. United States, 
17 Ct. Cls. 322, 327. A voucher stated in favor of Z. T. Lawson for 
any balance which may be due under his corn-hog contract should 
be forwarded to this office for direct settlement in order that his 
claim as well as the Government’s claim against him may be settled 
and adjusted in accordance with law. In this connection your at- 
tention is invited to the report contained in letter of May 1, 1935, 
from the Department of Justice, which was quoted in my letter of 
May 6, 1935, to you, wherein Mr. Lawson had informed the United 
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States attorney for the Eastern District of Virginia that the only 
possibility of paying the claim of the Government was from the pro- 
ceeds under his corn-hog contract with the Government. The law 
does not contemplate the circuity of making payment to Lawson and 
his repayment to the United States. See Barry v. United States, 229 


U. S. 47, to which your attention was invited in my letter of April 
26, 1935. 
You are advised accordingly. 


(A-61214) 


CONVENTIONS AND GATHERINGS—LODGING, FEEDING, AND 
TRANSPORTING 


To authorize an expenditure for items of “lodging, feeding, conveying, or 
furnishing transportation to, any conventions or other form of assemblage 
or gathering to be held in the District of Columbia or elsewhere”, the joint 
resvlution of February 2, 1935, requires that the appropriation involved 
must provide specifically for such items, and consequently the appropriation 
for the American Battle Monuments Commission, in general terms, is not 
applicable for such items of expenditure as “transportation to and from 
monument sites” and “ light refreshments.” 


Comptroller General McCarl to the Chairman, The American Battle Monu- 
ments Commission, May 23, 1935: 


There has been received your letter of April 1, 1935, as follows: 


I have the honor to request your decision as to whether or not the appropria- 
tion of the American Buttle Monuments Commission, quoted below, is affected 
by Public Resolution No. 2, 74th Congress (copy herewith) : 

“ For every expenditure requisite for or incident to the work of the American 
Battle Monuments Commission * * * including not to exceed $20,000 for 
such expenses as the Commission, in its discretion, may decide to be necessary 
incident to the dedication of the memorials * * * to be immediately avuil- 
able and to remain available until expended * * * ” (Act of Feb. 23, 1931, 
46 Stat. 1855 & 1356). 

As you know, the Commission was created by Congress for the purpose, 
among other things, of erecting memorials to commemurate the services of the 
American forces in Europe during the World War. In pursuance of this pur- 
pose, we hive erected a memorial chapel in each of the eight American ceme- 
teries in Europe, eleven monuments at places outside the cemeteries, and two 
commemorative tablets. These memorials are located in England, France, Bel- 
gium, and Gibraltar, and it was for their dedication that the appropriation 
above quoted was made. 

Inasmuch as these dedications would involve expenditures for such items 
as invitations, construction and decoration of temporary stands, flowers, hire 
of chairs, employment of special temporary attendants, purchase of gloves and 
badges for ushers temporarily employed, offering motor transportation to and 
from monument sites to speakers and other especially invited official guests, 
providing light refreshments where local conditions and customs make such 
courtesy incumbent, etc., as well as for other items whose nature could not be 
foreseen, the Commission requested that the language of the appropriation be 
such as to cover “expenses of every kind.” The language adopted by Con- 
gress—“ for such expenses as the Commission, in its discretion, may decide to 
be necessary incident to the dedication of the memorials ””"—was intended to 
achieve this end and to make the funds specifically available for whatever 
types of expenses the Commission deemed necessary. 

In view of the specific purpose and language of the act above quoted, we do 
not believe the appropriation made thereby is affected by Public Resolution 
No. 2, but your decision on the point is requested in order to remove the 
slightest doubt. 


7556°—35——_55 
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The joint resolution of February 2, 1935, provides as follows: 


That, unless specifically provided by law, no moneys from funds appropriated 
for any purpose shall be used for the purpose of lodging, feeding, conveying, 
or furnishing transportation to, any conventions or other form of assemblage 
or gathering to be held in the District of Columbia or elsewhere. This section 
shall not be construed to prohibit the payment of expenses of any officer or 
employee of the Government in the discharge of his official duties. 


In decision of February 25, 1935, A-60134, 14 Comp. Gen. 638, it 
was held, with reference to the above-quoted provision, as follows: 

There seems very little if any room for doubt as to the reasonable meaning 
and legal effect of such language. Simply stated, it is that no convention or 
other form of assemblage or gathering may be lodged, fed, conveyed, or fur- 
nished transportation at Government expense unless authority therefor is 
specifically granted by law 
Hence, to authorize an expenditure for items of “ lodging, feeding, 
conveying, or furnishing transportation to, any conventions or other 
form of assemblage or gathering to be held in the District of Colura- 
bia or elsewhere ”, the appropriation involved must provide specif- 
ically for such items. General terms such as quoted by you from the 
appropriation for the American Battle Monuments Commission are 
not sufficient to make an appropriation available for such purposes. 
In this connection it is noted that, notwithstanding such general 
language, the annual appropriations for the American Battle Monu- 
ments Commission (act of June 16, 1933, 48 Stat. 284, and act of 
February 2, 1935, 49 Stat. 6) specifically authorize expenditures 
which otherwise would be prohibited by laws controlling or limiting 
expenditure of public funds; thus indicating the broad, general 
terms of the appropriation were not intended to render inapplicable 
thereto specific statutory prohibitions or inhibitions. 

You are advised, therefore, that the public resolution of Feb- 
ruary 2, 1935, is applicable to the appropriations for the American 
Battle Monuments Commission and that said appropriations are not 
available for such items of expenditure as “transportation to and 
from monument sites” and “light refreshments.” 


(A-61595) 
TABLETS AND MEMORIALS—BOULDER DAM 


As the placing of panels, tablets, inscriptions, ete., on the Boulder Dam will be 
in connection with and a part of the construction of the project, the appro- 
priation available for construction will be available for such items. 

Where the purpose of advertising is the selection of the most suitable and 
artistic design for sculpture, medals or memorial tablets, the primary worth 
being in the design, the ordinary procedure may be reversed and the 
amount to be expended fixed in advance and known artists invited tr 
submit the best design which they can furnish for that sum. 
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Comptroller General McCarl to the Secretary of the Interior, May 24, 1935: 
There has been received your letter of April 23, 1935, as follows: 


Boulder Dam is nearing completion. Its height, 730 feet, makes it the 
outstanding structure of its class in all countries and all times. It is to create 
the largest artificial lake in the world and will make available for use the 
entire flow of the Colurudo River, a river which now holds the key to the 
security and welfare of 3,000,000 people and will in time be the chief water 
supply for 10,000,000. The culminating aichitectural feature of the dam is 
two towers which will be the entrances to the two elevators that will carry 
people from the top to the bottom of the dam. On the tront of each tower 
and above the entrance the plans call for two bas-reliefs which will symbolize 
the relation of this dam to the liie of the arid West, and on each side of the 
two tower entrances there are to be bronze tablets giving the history of this 
achievement. At the base of the memorial flagstaff theie should be a model 
for the prow of the buse and a small bronze tablet. 

However this work may appeal to the multitudes who will visit this dam, 
its inner significance will depend almost wholly on the genius of the artist 
who prepares the designs for the scuiptured panels and for the bronze inscrip- 
tions. Realizing this, 1 have reached the conclusion that the best equipped 
sculptor in this country to carry out this design is Lorado Taft, the designer 
of the Columbus Fountain in front of Union Station and, as you know, of 
many other notable works. Mr. Tatt is prominent in this particular field 
and possesses the vision and has the natural endowment to create something 
worthy of the distinguished setting at Boulder Canyon. What is desired is 
in no sense an industrial product and it could not be secured by advertisement 
and bidding. I have appioached Mr. Taft and he is willing to supervise the 
character design and supervise the casting of the tablets, design and prepare 
forms for the ten sculptural panels, the four models of bronze inscriptions, 
the small bronze for the flagstaff, and the: model for the base of the flagstaff 
for the sum of $10,000. 

It is proposed to enter into a contract with Mr. Taft to perform the assign- 
meut described and your decision is requested as to whether funds available 
for this project may be charged with the sum named under a contract. 


In decision by the Comptroller of the Treasury, 19 Comp. Dee. 100, 
there was affirmed a disallowance of credit for payments for a 
memorial tablet erected in the Army War College, Washington, D. C., 
as a charge under the appropriation “ Barracks and Quarters.” In 
that decision reference was made to a previous decision in which it 
was held such payments were not authorized under the appropriation 
“Maintenance of Army War College” and in which it was stated 
that a tablet so erected was “ more properly identified with construe- 
tion of the building; or, that having been completed, with improve- 
ment.” The appropriations considered in those decisions contained 
no provision for construction or improvement of the building. 

As the placing of the panels, tablets, inscriptions, etc., on the Boul- 
der Dam will be in connection with and as a part of the construction 
of the project, it would appear that the appropriations available for 
the construction will be available, also, for such items. A-26628, 
April 11, 1929. 

With respect to your proposal to award this work to Mr. Taft 
without advertising or other form of competition, you are informed 
that the requirements of section 3709, Revised Statutes, with respect 
to advertising are applicable to contracts for services as well as to 
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contracts for supplies. However, it has been held that where the 
purpose is the selection of the most suitable and artistic design for 
sculpture, medals, or memorial tablets, the primary worth being in 
the design and execution, the ordinary procedure may be reversed and 
the amount to be expended fixed in advance in a sum considered to be 
the reasonable value of the services solicited and known artists in- 
vited to submit the best design which they can furnish for that sum. 
9 Comp. Gen. 63; A-13559, April 5, 1926; and A-37686, August 1, 
1931. There would appear to be no reason why that procedure 
should not be followed in this instance and the services of the Com- 
mission of Fine Arts be availed of in the selection of the designs and 
the artist for the execution of the same. 

Accordingly, I have to advise that the execution of a contract for 
this work without first submitting the matter to competition in the 
manner suggested, is not authorized. 


(A-60594) 
PURCHASES—ENVELOPES—OPEN MARKET 


All departments and establishments of the Government are required to pro- 
cure envelopes under contracts made by the Postmaster General under the 
provisions of the act of June 26, 1906, 34 Stat. 476 (title 39 United States 
Code), and if envelopes of a different quality are desired by the depart- 
ment and are not included in the award of Post Office contracts for envel- 
opes, the needs of the department or estublishment are required to be 
submitted to the Postmaster General that he may procure prices for such 
envelopes. 


Comptroller General McCarl to the Administrator, Federal Housing Admin- 

istration, May 27, 1935: 

Reference is made to contract numbered FH-77, dated January 
12, 1935, with the Union Envelope Co., covering the purchase of 
envelopes in the open market instead of obtaining them through the 
Postmaster General. 

It appears that under date of January 7. 1935, the Federal Housing 
Administration requested bids from four manufacturers for furnish- 
ing 1,500,000 kraft envelopes, open side, gummed flaps, size 614 by 
914, printed card and penalty clause, in three weights of stock, that 
is, 20- 24- and 32-pound. The bid of the Union Envelope Co. for 
furnishing envelopes of 20-pound substance kraft, the lowest re- 
ceived, was accepted under date of January 12, 1935, and it appears 
delivery of the envelopes was completed on February 13, 1935. 

The act of January 12, 1895, 28 Stat. 264, as amended by the act of 
June 26, 1906, 34 Stat. 476, provides: 

* * * the Postmaster General shall contract, for a period not exceeding 
four years, for all envelopes, stamped or otherwise, designed for sale to the 


public, or for use by the Post Office Department, the Postal Service, and other 
executive departments, and all Government bureaus and establishments, and 
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the branches of the Service coming under their jurisdiction, and may contract 
for them to be plain or with such printed matter s may be prescribed by the 
Department making requisition therefor. * * 

Envelopes answering the description in the request for bids, but 
manufactured of 32-pound kraft substance, are included under item 
49 in the award of the Post Office contracts for envelopes for the 
fiscal year 1935 at $2.45 per thousand. The award of contracts for 
envelopes bears a notation in bold-faced type that— 

After July 1, 1934, requisitioning officers will be limited to the items listed 
in this schedule. If any department or establishment desires envelopes not 
listed in this schedule, it should submit its request to the Purchasing Agent, 


Post Office Department, to procure prices for such envelopes in the open 
market. 


In reply to a request for an explanation why the envelopes were 
not contracted for through the Post Office Department, it was stated 
in your letter of February 4, 1935, as follows: 

In reference to your letter of January 28, 1935 A-—JSB-CC relative to con- 
tract numbered FH 77, dated January 12, 1935, with the Union Envelope 
Company of Richmond, Virginia, covering the purchase of envelopes, you are 
advised that twenty pound 614’’X9%”’ kraft envelopes could not be supplied 
by the Post Office Department in time to meet the needs of the administration. 

While thirty-two pound enve’opes could bave been secured from the Post 
Office Department at a price of $2.45 per thousand, it was administratively 
determined that a lighter weight envelope could be used for the partieutar 
mailing for which the envelopes called for in the contract were to be used 
and competition was secured from the various contractors who make envelopes 
for the Post Office Department which resulted in a twenty pound envelope at a 
cost of $1.85 per thousand, resulting in a net saving to the administration of 


$900.00. 

It is not apparent—nor has it been explained—why the Post Office 
Department could not have obtained the envelopes purchased in this 
instance as expeditiously as, and probably more economically than, 
you obtained them. But be that as it may, the provisions of the act 
of June 26, 1906, 34 Stat. 476 (title 39, U. S. Code), authorizing the 
Postmaster General to enter into contracts for furnishing all enve- 
lopes required by the departments and establishments of the Govern- 
ment are mandatory, and the purchase of such envelopes otherwise 
than as provided therein is a direct contravention of the law. See 
in this connection Consolidated Supply Co. v. United States, 59 Ct. 
Cls. 197. See, also, decision of May 5, 1927, A-15999. Accordingly, 
since the purchase was not made, authorized, or approved by the 
Postmaster General, payment on the voucher is not authorized. The 
voucher will be retained in the files of this office. 


(A-61948) 
OFFICERS AND EMPLOYEES—TORTS 


Negligence or laches of Government officers or employees resulting in a loss to 
aun individual, constitutes a tort and Congress has refrained generally from 
appropriating money to pay, or vesting any court or agency of the Govern- 
ment with authority to settle, claims for damages to individuals resulting 
from the torts of officers or employees of the United States. 
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Comptroller General McCarl to L. T. McKenzie, May 27, 1935: 

Consideration has been given your claim for $125.68, representing 
the alleged loss suffered because of delay in the sale of eight bales 
of cotton pledged as security for repayment of a crop loan secured 
from the Secretary of Agriculture in 1931. 

The material facts with reference to the matter appear to be as 
follows: 

You obtained two loans through the Memphis office, emergency 
crop and feed loan section, Department of Agriculture—one in 1931 
for $275 and the other in 1982 for $150. To secure the repayment of 
the 1931 loan, you pledged 8 bales of cotton which had been placed 
with the Mississippi Cotton Cooperative Association. As security 
for the 1932 loan, you placed three bales of cotton in the Federal 
Compress Warehouse at Helly Springs, Miss., and sent the ware- 
house receipts to the Memphis Regional Office. On July 26, 1933, 
you left written instructions with the Memphis office for immediate 
sale of this cotton. While your instructions to sell covered all the 
cotton pledged, only the three bales for which warehouse receipts 
were held by the Memphis Regional Office were sold promptly, that 
is, on July 28, 1933. Through error or oversight, your instructions 
to sell were not conveyed immediately to the Mississippi Cotton 
Cooperative Association, which held the eight bales of cotton pledged 
to secure the 1931 loan, and the sale of that cotton was not effected 
until August 12, 1933. Between July 28 and August 12, the price 
of cotton declined and you claim the net proceeds realized from the 
sale made August 12 were $125.68 less than would have been received 
from the sale of the same cotton on July 28, 1933, the date your other 
cotton was sold. The Farm Credit Administration has determined 
that the net loss due to delay from July 28 to August 12, in making 
the sale was $60.09 and that your damage does not exceed that 
amount and that the unpaid balance on your seed loan is $38.63. 

Your claim is for damages resulting from an alleged act of omission 
or negligence of Government agents or employees. In the case of 
Gibbons v. United States (Ct. Cls. 1869) 8 Wall. 269, the court said 
a policy imposed by necessity forbids that the United States “ should 
hold themselves liable for unauthorized wrongs inflicted by their 
officers on the citizen, though occurring while engaged in the dis- 
charge of official duties.” The principle declared in the Gibbons 
case has been repeated and approved in numerous cases decided by 
the Supreme Court of the United States. See Bigby v. United States, 
188 U. S. 400; United States vy. Holland-American Lijn, 254 U.S. 
148; Journal, etc., Co. v. United States, 254 U. S. 581, and cases 
therein cited. In the case of Wm. C. Atwater & Co. v. United States, 
60 Ct. Cls. 323, after holding that an act of omission or negligence 
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by agents or employees of the Government was a tort, the court said 
“The Government is not liable for the torts, misconduct, mis- 
feasances, or laches of its employees.” 

In granting jurisdiction to District Courts and the Court of Claims 
of the United States, the Congress expressly reserved to itself the 
power to determine all claims for damages, liquidated or unliqui- 
dated, in cases “ sounding in tort.” Judicial Code, section 145 (28 
U. S. C. A., section 250); (28 U. S. C. A. 41, paragraph 20). The 
decided cases usually have arisen as questions of jurisdiction, but they 
express the declared policy of Congress based upon sound public 
policy. To assume responsibility for loss or damages resulting from 
negligence or laches of its employees, would involve the Government 
in all its operations, in embarrassments, losses and difficulties, sub- 
versive of the public interest. Cautiously and wisely the Congress 
has refrained, generally, from appropriating money to pay, or vest- 
ing any court or agency of the Government with authority to settle 
claims for damages to individuals resulting from the torts of em- 
ployees of the United States. 

The claim here presented is based upon a loss alleged to have been 
sustained as a result of negligence or laches of Government em- 
ployees. If there was such negligence or laches it constitutes a pure 
tort on the part of such employees for which neither right nor 


remedy against the United States has been recognized or created by 
Congress. No other branch of the Government is vested with au- 
thority to grant relief in such cases. 

Accordingly, your claim must be and is disallowed. 


(A-59705) 


EXCHANGE LOSSES—COMPENSATION AND PER DIEM 


Kieimbursement of salary losses incurred by an officer or employee traveling 
but not stationed in a foreign country is confined to amounts actually con- 
verted for expenditure and must be based upon evidence of actual conver- 
sion and at the rate of exchange at which the conversion was eff -cted. 

Losses upon per diem in lieu of subsistence are to be computed at the exchange 
rate in force for the particular country on the last day of travel within 
that country, or if the period extends over one month, on the last day of 
each month within the travel period. 


Comptroller General McCarl to the Secretary of State, May 28, 1935: 
There has been received your letter of May 20, 1935, as follows: 


The Assistant District Accounting and Disbursing Officer at Paris, tele- 
graphed the Department on May 9, 1935, referring to your decision of Junuary 
28, 1935 (A-59705), and requests instructions concerning the payment of ac- 
counts for losses sustained as a result of exchange appreciation in connection 
with the salary and pier diem of persons traveling through Europe who are 
under general orders but not assigned to any particular country. The state- 
ment is made that the tendency is to claim adjustment on the basis of the basic 
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rate prescribed for France, although the salary and per diem allowance accrued 
while the traveler was in England or elsewhere. The Assistant District Ac- 
counting and Disbursing Officer asks to be informed where an employee travel- 
ing on such status is “ actually located for official purposes.” He adds that 
several urgent cases are pending and requests a telegraphic reply. 

The Executive Order Nu, 6928 of December 24, 1934 (sections 2 and 3) reads: 

“2. The purpose of these regulations is to provide for reimbursement to offi- 
cers, enlisted men, and employees of the United States (hereinafter referred 
to as employees), for losses sustained from appreciation of fureign currencies 
in their relation to the American dollar, as authorized under the aforesaid act. 

“3. (a) The loss above referred to is that calculated on the basis of con- 
version into foreign currency of the employee's net salury and net allowances, 
except as provided in paragraphs (b), (c), (d), and (e) of this section.” 

The general tenor of your decisions is to the effect that the basis for com- 
puting losses is the rate at which conversion is made rather than the rate pre- 
scribed for the country wherein the salary or allowances accrued. 

The following portion of the decision of August 31, 1934 (A-56761), while 
not generally applicable to the question at issue, would seem to have some 
bearing on the situation: 

“Insofar as this office is concerned there appears involved only the allow- 
ance of a payment for fictitious losses, that is to say, a loss by exchange which 
was never incurred for the reason that payments generally are made in United 
States dollurs which would be contrary to the provisions of the act of March 
26, 1934, and the Executive orders issued by the President in pursuance 
thereof. * * * In the final analysis, it must be considered that if payment 
is made in United States currency, the manner or means whereby the price 
to be paid in such currency is ascertained is not material, the law and Execu- 
tive orders in relation to this matter contemplating compensation for exchanze 
losses but no provision is made when no conversion is necessary in the foreign 
country.” 

In view of the uncertainty which exists, as to the basic rate to be used in 
computing currency appreciation losses, that is, the one established for the 
country in which the check or draft is cashed or the one established for the 
country or countries in which the officer was at the time the salary and allow- 
ances accrued, I would appreciate an early expression of your views in order 
that the assistant district accounting and disbursing officer may be properly 
instructed by telegraph. 


Paragraph 3 (c) of Executive Order No. 6928 of December 24, 
1934, provides: 

In case of employees traveling in foreign countries under official orders, not 
employed in or on assignment or detail to a post of duty in a foreign country, 
no part of the employee's salary not converted for expenditure abroad shall be 
included in the loss referred to for the purposes of these regulations. 

Reimbursement of salary losses, therefore, incurred by an officer 
or employee traveling but not stationed in a foreign country is to be 
confined to amounts actually converted for expenditure and must 
therefore be based upon evidence of actual conversion and at the 
rate of exchange at which the conversion was effected. 

Per diem in lieu of subsistence becomes payable when the expense 
voucher is submitted by the officer or employee. Accordingly, losses 
upon per diem in lieu of subsistence are to be computed either at 
the exchange rate in force for the particular country on the last 
day of travel within that country, or if the period extends over one 
month, on the last day of each month within the travel period. 





DECISIONS OF THE COMPTROLLER GENERAL .859 
(A-61265) 


CIVILIAN CONSERVATION CORPS—REPAIRS AND PARTS FOR 
AUTOMOBILES 


Contracts for repairs and parts for automobiles in use in the Civilian Conser- 
vation Corps should be awarded after advertising for bids in the communi- 
ties where such work is to be done. Purchase of parts from or awarding 
contracts for repairs to the manufacturers of the several makes of auto- 
mobiles or their local agents or representatives without advertising is 
unauthorized. 


Comptroller General McCarl to the Secretary of War, May 29, 1935: 
There was received your letter of April 4, 1935, as follows: 


The problem of securing repairs to motor vehicles assigned for use to the 
Civilian Conservation Corps in a commercially practical manner and in accord- 
ance with the provisions of law requiring competitive bids has for a long 
period of time been given careful consideration by the War Department. Muny 
thousands of motor vehicles now assigned to various Civilian Conservation 
Corps activities throughout the United States, in many cases located great 
distances from governmental repair and maintenance facilities, make it neces- 
sary to rely upon commercial facilities for the repairs requ.red. 

In analyzing the problem it is obviously impracticable to secure competition 
for repairs to motor vehicles or their units and parts, such as engines, axles, 
and transmissions, where the exact mechanical condition or repairs required 
are not known and cannot be determined by usual external inspection. It is 
not practicable to disassemble these parts or units at the camps in order 
to permit internal examination of the vehicle, nor is there competent personnel 
available to do such work. Reliable and honest bidders, naturally, refuse to 
commit themselves to a definite bid without an opportunity to make an expert 
examination of the internal condition of the vehicle or its units and parts. 

There are now being used by the Civilian Conservation Corps Fords, Chev- 
rolets, Plymouths, and Dodges. The manufacturers of all of these vehicles 
have authorized repair facilities throughout the country. They also have a 
schedule of prices which these dealers uniformly charge for labor and for 
parts used. These fixed charges also are on a flat rate basis which sets forth 
the time required for any given operation. Each of these manufacturers offers 
a stipulated discount to the Government for parts. The price of labor varies 
in various sections of the country, but is uniform within definite stated terri- 
torial limits. 

The consideration given to this problem by the War Department leads to the 
belief that the interests of the Government would be adequately cared for 
should the War Department call upon each of these manufacturers to enter 
into an agreement to repair vehicles of their make at their published prices. 
These agreements could be given a contract number and filed in the General 
Accounting Office, the contract number to be quoted on all purchase instru- 
ments calling for work under these agreements. This would be similar to 
agreements now entered into with certain manufacturers for the sale of 
articles for resale purposes. 

Your advice is requested as to whether you will withhold objection to pay- 
pee from appropriated funds under contracts of the character indicated 
above. 


Section 3709, Revised Statutes, provides: 


All purchases and contracts for supplies or services, in any of the Depart- 
ments of the Government, except for personal services, shall be made by adver- 
tising a sufficient time previously for proposals respecting the same, when the 
public exigencies do not require the immediate delivery of the articles, or per- 
formance of the service. When immediate delivery or performance is required 
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by the public exigency, the articles or service required may be procured by open 
purchase or contract, at the places and in the manner in which such articles 
are usually bought and sold, or such services engaged, between individuals. 

There is no authority in this office or elsewhere, short of the Con- 
gress, to waive compliance with this statute. It was designed to give 
all qualified citizens equal opportunity to compete for Government 
business; to secure to the Government the benefits which flow from 
free competition; and to avoid improper practices in procuring sup- 
plies and letting contracts—and has long safeguarded the doing of 
such public business. 

Your letter proposes, for reasons assigned therein, to enter into 
contracts with the manufacturers of the several makes of automobiles 
now being used by the Civilian Conservation Corps, without advertis- 
ing for bids or inviting competition, whereby the manufacturers will 
undertake to furnish to the Government repair parts and supplies at 
prices fixed in their respective schedules, subject to a stipulated dis- 
count to the Government. It appears that the manufacturers under- 
take, also, to fix the labor prices to be charged by their authorized 
agents or repair facilities in a given community, and to determine 
the approximate time required for any given operation of repair or 
renovation on the automobiles manufactw” | by them. 

It is manifest that such contracts would give to the authorized rep- 
resentatives of the manufacturers a monopoly on the repair and sup- 
ply business for the possibly thousands of automobiles in use by the 
Civilian Conservation Corps, cutting off all others—no matter how 
ready, able, and responsible—from any opportunity to compete for 
this Government business, and at the same time deprive the Govern- 
ment of the benefits flowing from free competition. It is not estab- 
lished that there are not, in the respective communities where such 
repairs are to be made, others engaged in the business of automobile 
repairing who might perform the necessary labor at a lower price 
and in a shorter time than fixed in the manufacturers’ schedules. And 
while it may be the part prices shown in such schedules are the lowest 
obtainable, that is not definitely to be assumed. It may be that lower 
prices are offered to the automobile repair trade generally or in 
special instances. 

It may develop as a result of requests for bids in conformity with 
section 3709, Revised Statutes, that the respective manufacturers are 
in such position of advantage by having representatives throughout 
the country, as pointed out by you, to do the work cheaper than 
others, but, if so, undoubtedly their bids will be low and for accept- 
ance in conformity with the requirements of section 3709, Revised 
Statutes. 

You are advised accordingly. 
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(A-62458) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—EARNINGS OF CAR- 
RIER OPERATING UNDER TRACKAGE RIGHTS 


The restrictions and conditions of the land-grant acts, concerning freight 
rates to be charged the Government by land-grant raiiroads, extend not 
only to the original land-aided company, but to any other company carry- 
ing Government freight over such railroad. 

The right to the use of the land-aided railroad by the Government as a post 
route and military road is a right annexed to and forms a part of the 
grant, in the nature of a covenant running with the land—the roadway— 
and that right cannot be waived or separated from the railroad without 
the consent of the Congress by appropriate legislation. 

Assistant Comptroller General Elliott to the Auditor, Louisiana and Arkansas 

Railway Company, May 29, 1935: 

There has been received your letter of December 21, 1934, file 
Bill 5130B May 1934, relating to settlement no. 95774, November 
13, 1934, of Louisiana and Arkansas Railway Company’s bills 5130a 
5/34 and 5186a 5/34, for the transportation of seven carloads gaso- 
line, weighing 325,339 pounds, from Houston, Tex., to Shreveport, 
La., on bills of lading WQ-800440, WQ-800441, and WQ-800442, 
dated April 17, 1934, bill of lading WQ-800443, dated April 18, 
1934, and bills of lading WQ-800757, WQ-800758, and WQ-800759, 
dated May 7, 1934. 

The charge for the service was stated on bills 5130a 5/34 and 
5186a 5/34, as $501.96 and $367.47, respectively, total, $878.43, at 
commercial rates, 27 cents per one hundred pounds. The amount 
allowed in settlement was $858.41; at rate as stated less land-grant 
deduction, $19.92, determined by the land-aided route, Houston, Tex., 
to Shreveport, La., composed of the Missouri, Kansas, Texas, Rail- 
road of Texas to Greenville, Tex., and the Louisiana, Arkansas, and 
Texas Railway thence to destination. 

The letter of December 21, 1934, states— 


I am enclosing herewith my restated bills nos. 5130B and 5186B, May 1934, 
in the amounts of $11.38 and $8.54 respectively restating amount disallowed 
as the L. A. & T. Railway has trackage rights over the line of the Y. & M. V. 
Railroad from Texas State line to Shreveport, La. The L. A. & T. Railway 
was not a beneficiary under the land grant and the rates in question are not 
applicable via Y. & M. V. We, therefore, feel that the Government is not 
ent-tled to a land-grant dedutction and our bills are restated for full com- 
mercial rate on the strength of Colonel Tillman Campbell's letter of August 
11th, 1934, file 554.4 T. B. L. & A. Ry. Co., file bill 5130. 


The line of railroad connecting with the Louisiana, Arkansas and 
Texas Railway at the Texas State line, at a point near Lorraine, La., 
and extending eastward through Shreveport, operated by the Yazoo 
and Mississippi Valley Railroad under a lease, and over which you 
state the Louisiana, Arkansas and Texas Railway “has trackage 
rights ”, is owned by the Vicksburg, Shreveport and Pacific Railroad 
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Company. This line of railroad was constructed by the Vicksburg, 
Shreveport and Texas Railroad, a predecessor of the Vicksburg, 
Shreveport and Pacific Railway Co., with the aid of lands granted 
under act of Congress June 3, 1856 (11 Stat. 18, 19), which act 
provided that— 

* * * the said railroads shall be and remain a public highway for the 


use of the Government of the United States, free from toll or other charge, 
upon the transportation of any property or troops of the United States. 


You urge that— 
* * * The L., A. & T. Railway was not a beneficiary under the land grant, 
and the rates in question are not applicable via Y. & M. V. * * * and that 
the Government is not entitled to a land-grant deduction * * *, 


The question submitted by you is not new as matters of similar 
import have been considered heretofore by this office and have been 
the subject of decisions of the courts. In this connection, you are 
referred to the case of the Astoria and Columbia River Railroad 
Company v. United States, reported in 41 Ct. Cls. 284, wherein was 
discussed the question of freight rates to which the plaintiff company 
was entitled for transporting Government property over lines of 
another company, which was in part constructed by the Government 
grant of lands. It was held, quoting from the syllabus, that: 

The restrictions and conditions of the act * * * concerning freight rates 
to be charged the Government by land-grant roads extend not only to the 


original land-aided company but to any other company carrying Government 
freight over such a roadway. 


and on page 303, it was said— 


The right to the use of the railroad by the Government as a post route and 
mijitary road is a right annexed to and forms a part of the grant, in the nature 
_of a covenant running with the land—the roadway—and that right cannot be 
waived or separated from the ruilroad without the consent of Congress by 
appropriate legislation. 


See also Chicago, St. Paul, Minneapolis and Omaha Rwy. Co. v. 


United States, reported in 217 U. S. 180. 

Agent Johanson’s I. C. C. 2422 publishes the 27-cent rate on gaso- 
line, from Houston, Texas, to Shreveport, Louisiana, applicable via 
the Missouri, Kansas, Texas Railroad of Texas to Greenville, Texas, 
and the Louisiana, Arkansas and Texas Railway to destination. 
Charges for the transportation of Government property over land- 
grant railroads are subject to the act of June 7, 1924 (43 Stat. 486), 
which provides that payments are to be made on basis of not to exceed 
50 percent of tariff rates for like transportation performed for the 
public at large. 

The allowance appears to have been determined on basis of the 
tariff rate and charge applicable over the land-aided railroad. The 
settlement is, accordingly, sustained. 
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(A-62459) 
TRANSPORTATION—RATES—D)VISIONS—LAND-GRANT DEDUCTION 


Where carriers in a given land-grant-aided route apply different and conflict- 
ing bases for division of commercial rates thereover the interests of the 
United States demand that us between such bases, that busis should be 
applied which will result in the lowest net charges, 


Decision by Comptroller General McCarl, May 29, 1935: 

The Minneapolis & St. Louis Railroad Co. has requested review 
of settlement No. T-93549, dated May 14, 1934, which disallowed 
$8.80 upon bill No. R-56777 for the transportation of 2 carloads of 
freight automobiles, 12,811 pounds, and 8,434 pounds (subject to a 
minimum weight of 10,000 pounds) from Flint, Mich., to Oskaloosa, 
Iowa, under bill of lading No. A-188711, July 24, 1933. 

The carrier claimed $222.82 being the charge at $1.13 (plus 2 cents 
“emergency rate”) per 100 pounds less $39.50 deducted for land 
grant. The settlement allowed $214.02 computed by applying the 
$1.15 rate as over a land-grant-aided route composed in part of the 
Pere Marquette Railway and dividing the rate on a basis which 
would allow that carrier its local rate of 66 cents per 100 pounds 
(less 31.527 per centum deduction for land grant) from Flint, Mich., 
to Milwaukee, Wis. 

The request for review claims the difference of $8.80 between the 
amount allowed and the amount stated on bill R-56777, the latter 
amount apparently being computed by dividing the through rate on 
a basis which would allow carriers west of the Mississippi River the 
rate thence to Oskaloosa, the remainder of the through rate being 
divided over Chicago and the sum of the proportions from Chicago 
to the Mississippi River and thence to destination being divided over 
Ackley, lowa. 

It appears that the $1.13 rate was published pursuant to order of 
the Interstate Commerce Commission in Docket No. 17000, part 2, 
(see 164 I. C. C. 1) prescribing through class rates between points 
in official classification territory and points in western trunk line 
territory. The interested carriers could not reach an agreement as 
to the division of such rates and December 5, 1931, filed with the 
Interstate Commerce Commission a petition requesting that an in- 
vestigation be instituted and the just, reasonable, and equitable divi- 
sions contemplated by section 15 (6) of the Interstate Commerce Act 
be prescribed via all recognized gateways on interstate traffic moving 
between points in official classification territory, on the one hand, and 
points in western trunk line territory, on the other. The petition 
requested that the commission’s decision, when made, be given retro- 
active effect as of the date of the filing of the petition. Pending 
such determination of permanent divisions, the lines in western trunk 
line territory apparently have retained on westbound traffic the full 
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local rate from the interterritorial gateway to destination and on 
eastbound traffic the lines in official classification territory have 
followed the same practice. 

The result of these bases would be that on United States property 
shipped between the same points, one in official classification terri- 
tory, the other in western trunk line territory, although the gross 
rates and charges might be the same, the net rates and charges would 
be different, dependent on the direction in which the shipment moved, 
the difference arising solely because of the carriers’ failure to agree 
upon a mutually satisfactory basis for dividing the rates. 

Because of grants of lands to various carriers in return for which 
the United States is entitled to have its property transported by such 
carriers at a reduced percentage of the commercial rates, it is essential 
that such carriers’ portion of joint revenue be known in order that 
the correct charges for transportation may be determined ; the reduc- 
tion in the charges to which the United States is entitled with respect 
to shipments of its property over the lines aided by grants of land 
being dependent upon the amount accruing as commercial charges for 
the haul over the aided lines. 

The situation which maintains in the present matter is that while 
the gross rates and charges are capable of definite determination, the 
amount accruing therefrom to each of the lines in a given route, one 
or more of such lines having been land-aided, is in dispute as between 
the interested carriers. In such a situation the interests of the United 
States demand that as between the two bases of division for which 
the respective carriers contend, that basis should be applied which 
will result in the lowest net charges to the United States. Accord- 
ingly, in view of the status of the matter of divisions of the rates 
prescribed in Docket No. 17000, part 2, this office has adopted the rule 
that regardless of whether a shipment moves from official classifica- 
tion territory to western trunk line territory, or vice versa, the basis 
to be applied to compute the net charge in each instance is the basis 
resulting in the lowest net rate or rates to the United States. That 
is to say, if dividing the through rate by allowing the local rate 
between the interterritorial interchange point and the western trunk 
line territory point as the western lines’ proportion makes a lower net 
rate than would be obtained by allowing the local rate between the 
interterritorial interchange point and the official classification terri- 
tory point as the eastern lines’ proportion, such basis will be applied. 
Conversely, if dividing the through rate by allowing the eastern lines 
the local rate between the interterritorial interchange point and the 
official classification territory point makes a lower net rate than would 
be obtained by allowing the western lines the local rate between the 
interterritorial interchange point and the point in western trunk 
line territory said basis will be applied. 
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Upon review of this settlement it appears that Agent Jones’ tariff 
I. C. C. No, 2462 names the rate of $1.13 (plus 2 cents “ emergency 
rate”) per 100 pounds, as applicable from Flint, Mich., to Oskaloosa, 
Iowa, at the time of shipment, over the Pere Marquette Railway to 
Milwaukee, Wis.; Chicago and Northwestern Railway to Marshall- 
town, Iowa; Minneapolis & St. Louis Railroad to Oskaloosa. 

In accordance with the rule stated heretofore the rate would be 
divided by allowing the Pere Marquette Railway its second class 
local rate from Flint to Milwaukee (66 cents per 100 pounds). The 
remainder would be divided over Marshalltown, Iowa, in accord- 
ance with Minneapolis and St. Louis percentage sheet no. 90-A, 
that is, by allowing the Chicago & Northwestern Railway 67 percent 
and the Minneapolis and St. Louis Railroad 33 percent. On this 
basis the net charge would be computed as follows: 

To Milwaukee $150. 55 less 31.527% land-grant deduction______ $103. 09 

Marshalltown 71.83 less 9.713% land-grant deduction 64. 85 


Oskaloosa 35. 38 net 
Emergency charge _ 4. 56 pay 78.880% 


Gross charge_._._._.. 262. 32 net charge 
Allowed in settlement no. T-93549. 


a I 2 catenins seesaw 7.10 


Accordingly, the carrier should remit $7.10 within a reasonable 
time or submit satisfactory reasons why an equivalent deduction 
should not be made from an open account. 


(A-61476) 
RETIREMENT—REEMPLOYMENT 


Under the provisions of section 204 of the Economy Act of June 30, 1932 
(47 Stat. 404), no person who was retired after having rendered at least 
15 years of civilian service and has attained the age for automatic retire- 
ment prescribed by statute, may be reemployed regardless of the law 
under which retired, or the status of the annuity. 


Comptroller General McCarl to the Secretary of Labor, May 31, 1935: 
There has been received your letter of April 18, 1935, as follows: 


On August 10, 1933, this Department discontinued without prejudice, on 
account of reduction in force, Mr. Jeremiah J. Hurley, a special investigator, 
engaged on seaman’s work which dealt largely with the illegal entry of alien 
seamen into the United States. Mr. Hurley had more than thirty years Gov- 
ernment service to his credit as of July 26, 1983, and was granted an annuity 
of $1,158 per annum under section 8 (a) of the Economy Act of June 16, 1933, 
commencing September 1, 1933. This annuity was increased to $1,200 per 
annum on June 15, 1934, on which date he became seventy years of age. 

Because of Mr. Hurley’s long training and experience in seaman’s work the 
Department is exceedingly anxious to again secure his services in connection 
with a contemplated investigation of alien seamen alleged to have entered the 
United States illegally. 

Under section 204 of the Economy Act of June 30, 1932, it is provided that 
no employee separated by retirement on account of age “shall be eligible 
again to appointment to any appointive office, position, or employment under the 
United States or the District of Columbia.” 
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Mr. Hurley was involuntarily separated from the Service without prejudice 
and retired under section 8 (a) of the act of June 16, 1933. Your decision is, 
therefore, requested as to whether his case falls within the purview of section 
204 of the act of June 30, 1932, which precludes the reemployment of persons 
retired for age, or whether he is eligible for reemployment under section 8(a) 
of the act of June 16, 1933, subject to an Executive order authorizing his 
continuance in the Service. 


Section 8 (a) of the act of June 16, 1933 (48 Stat. 305), pursuant 
to which Mr. Hurley was initially granted a retirement annuity be- 
cause of involuntary separation from the service after having served 
more than 30 years, provides in part as follows: 


Whenever at any time hereafter prior to July 1, 1935, any employee of the 
United States or the District of Columbia to whom the Civil Service Retire- 
ment Act, approved May 29, 1930 (U. S. C., Supp. VI, title 5, chap. 14), applies, 
who has an aggregate period of service of at least thirty years computed as 
prescribed in section 5 of such act, is involuntarily separated from the service 
for reasons other than his misconduct, such employee shall be entitled to an 
annuity computed as provided in section 4 of such act puyable from the civil 
service retirement and disubility fund less a sum equal to 3% per centum of 
such annuity: Provided, That when an annuitant hereunder attains the age 
which would have been the retirement age prescribed for automatic separation 
from the service applicable to such annuitant had he continued in the service 
to such retirement age, such deduction from the annuity shall cease. * * * 


Section 2 of the Civil Retirement Act of May 29, 1930 (46 Stat. 
470), provides in part as follows: 
No person separated from the service who is receiving an annuity under the 


provisions of section 1 of this act, (retirement for age) shall be employed 
again in any position within the purview of this act. 


Section 204 of the Economy Act of June 30, 1932 (47 Stat. 404), 
provides in part as follows: 

On and after July 1, 1932, no person rendering civilian service in any branch 
or service of the United States Government or the municipal government of 
the District of Columbia who shall have reached the retirement age prescribed 
for automatic separation from the service, applicable to such person, shall be 
continued in such service, notwithstanding any provision of law or regulation 
to the contrary: * * * Provided further, That no such person heretofore 
or hereafter separated from the service of the United States or the District of 
Columbia under any provision of law or regulation providing for such retire- 
ment on account of age shall be eligible again to appointment to any appointive 
office, position, or employment under the United States or the District of 
Columbia: * ° 

The distinction in the status between an annuitant under section 
8. (a) of the act of June 16, 1933, supra, prior to attaining retirement 
age, and an annuitant who had received the same salary and had 
served the same period but who had been retired for age under section 
1 of the Civil Retirement Act, is that in the former case there is re- 
quired to be deducted 314 percent from the amount of the annuity and 
the annuitant may be reemployed. The proviso in said section 8 of 
the act of June 16, 1933, hereinbefore quoted, eliminates the first dis- 
tinction when the annuitant under that statute attains retirement 
age. Thereafter the two classes of annuitants are in exactly the same 
status insofar as annuity is concerned and there is nothing to suggest 


that the statutory provisions prohibiting reemployment, contained 
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in section 2 of the Civil Retirement Act and section 204 of the Econ- 
omy Act, supra, would not be as applicable to an annuitant initially 
granted annuity under section 8 (a) of the act of June 16, 1933, who 
has reached retirement age and is receiving full annuity under the 
Civil Retirement Act, as to an annuitant who was initially granted 
his full annuity for age. In other words, considering the quoted 
three statutes together, the conclusion is required that it is the fact 
the annuitant has attained the age prescribed by the Civil Retire- 
ment Act for automatic separation from the service which precludes 
reemployment, and not alone the character of the separation from 
the service. 

The proviso in section 204 of the act of June 30, 1932, relative to 
exemption by Executive order relates only to the continuance in 
service of persons already employed and has no application to the 
inhibition in the further proviso which follows it relative to reem- 
ployments. Under the provisions of said section 204, no person who 
has had 15 years of service and attained the age for automatic retire- 
ment may be reemployed, regardless of his annuity status. 

You are advised, therefore, that Mr. Hurley may not be reemployed. 


(A-62270) 
CLASSIFICATION—EMERGENCY POSITIONS 


Under the provisions of Executive Order No. 6746, dated June 21, 1934, emer- 
gency positions in regular executive departments and independent estab- 
lishinents are required to be classified either pursuant to the entire pro- 
cedure established by the Classification Act as amended, or the entire 
procedure set forth in the Executive order, and there exists no authority 
to adopt a part of one procedure and a part of another, or to classify 
without compliance with all of the requirements of whichever of the two 
authorized procedures is adopted. 


Comptroller General McCarl to the President, United States Civil Service 
Commission, May 31, 1935: 


There has been received your letter of May 18, 1935, as follows: 


The Commission would appreciate your decision on the interpretation of the 
paragraph immediately following the schedules of rates appearing in the 
Executive order of June 21, 1934 (No. 6746), which reads as follows: 

“The positions of employees in executive departments and independent es- 
tablishments who are paid from emergency funds shall be classified under the 
provisions of the Classification Act of 1923, as amended: Provided, That the 
heads of such departments and establishments may elect to fix such rates of 
compensation either under the said Classification Act or in accordance with the 
salary schedule prescribed in this order.” 

The question upon which a ruling is requested may be worded as follows: 

If, under this paragraph, an executive department or independent establish- 
ment which has been allotted emergency funds elects to fix “under the said 
Classification Act” compensation rates for departmental positions paid from 
such funds, may such rates be fixed by the department or establishment with- 
out regard to the duty and authority of the Civil Service Commission under 
the Classification Act? 

The question, it will be observed, deals with the jurisdiction of the Com- 
mission under section 4 of the Classification Act of 1923 to review and if 

7556°—35——_56 





868 DECISIONS OF THE COMPTROLLER GENERAL 


necessary revise the allocation recommendations of department heads, the 
allocations being final upon their approval by the Commission. The paragraph 
of the Executive order of June 21, 1934, in question states that positions in 
the Executive departments and independent establishments that are paid from 
emergency funds “ shall be classified under the provisions of the Classification 
Act of 1923, as amended” if the head of department so elects in lieu of his 
utilizing the salary schedule prescribed in the order for the emergency agencies. 
The procedure of review of allocations by the Commission is, of course, one of 
these provisions—in fact a most fundamental one in the interest of uniformity 
and equity. 

The Commission’s view is (1) that while the Executive order of June 21, 
1934, authorizes the heads of departments to elect to fix compensation rates 
for departmental positions paid from emergency funds under the Classification 
Act of 1923, as amended, in lieu of fixing such rates under the Executive-order 
schedule (A-39245, A-38328, January 15, 1935), it does not authorize them to 
elect which of the provisions of the Classification Act they desire to follow 
and which they desire to ignore; (2) that if they do not desire to follow all 
the provisions of the Classification Act, as explained by decisions of your office, 
the Executive order permits them to fix salary rates under emergency appro- 
priation allotments not in excess of the rates of the Executive-order schedule; 
and (3) that the Executive order does not permit them to compensate positions 
under the services and grades of the Classification Act of 1923, as amended, 
without the Commission's prior approval of the allocations of such positions, 
except in the case of additional positions that are “ identical in all respects” to 
others whose allocations have already been approved by the Commission 
(9 Comp. Gen. 101, September 3, 1929). 

Some of the Executive departments and establishments to which allotments 
of emergency funds have been granted have elected, under the Executive order, 
to conform to the regular procedure under the Classification Act, including, in 
the case of departmental positions, review by the Commission; others, under 
the same Executive order, have elected to follow the services and grades of the 
Classification Act without recognizing the jurisdiction over the allocation of 
departmental positions vested in the Commission by such act. 

Hence, in order that there may be uniformity of practice, it is desirable for 
your office to decide what the Executive order of June 21, 1934, requires in this 
respect. 


The paragraph of the Executive order immediately following the 
one quoted in your letter is as follows: 


All classifications made pursuant to this order, except those made in accord- 
ance with the provisions of the Classification Act of 1923, as amended, shall 
be subject to review and revision by the Civil Service Commission upon the 
request of the executive council. In the event any classification made by the 
head of « department or an agency pursuant to this order is revised by the 
Civil Service Commission, the revised classification shall be final and effective 
beginning the first day of the first month after such revision is reported by the 
executive council to the head of the department or agency concerned. 


The Executive order requires all emergency positions, not expressly 
excepted by its terms, to be classified. With respect to such emergency 
positions in the regular executive departments and independent estab- 
lishments, two separate and distinct procedures are made available— 
(1) the procedure established by the Classification Act, as amended, 
and (2) the new procedure set forth in the Executive order. While 
the heads of executive departments and independent establishments 
are granted an election to proceed under either procedure in classify- 
ing and fixing the salary rates of emergency positions under their 
respective departments or establishments, and may exercise such elec- 
tion with respect to any emergency position or group of positions with 
the result that some of the emergency positions in any such department 
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or establishment may be classified under one procedure and some 
under the other procedure, there exists no authority to adopt a 
part of one procedure and a part of the other, or to classify without 
compliance with all of the requirements of whichever of the two 
authorized procedures is adopted. 

That department heads who elect to classify under the Classifica- 
tion Act, as amended, are not authorized to disregard the procedure 
prescribed in said act, is clearly shown by the paragraph of the Execu- 
tive order above quoted vesting in the executive council the authority 
to request the Civil Service Commission to review or revise classifica- 
tions “except those made in accordance with the provisions of the 
Classification Act of 1923, as amended.” 

The questions presented are answered accordingly. 


(A-61100) 


TAXES—HAWAII—FEDERAL FUNDS EARNED BY TERRITORIAL 
EMPLOYEE 


When Federal funds allotted to the Territory of Hawaii are earned by an 
employee of the Territory, the funds become private mcneys of the partic- 
ular citizen and subject to territorial tax as such, and the fact that the 
United States originally furnished the funds involves no tax on the 
United States. 


Comptroller General McCar] to the Secretary of Agriculture, June 1, 1935: 
There has been received your letter of March 27, 1935, as follows: 


It would be greatly appreciated if you would render an opinion upon a 
matter which has arisen in the Territory of Hawaii in connection with the 
payment of salaries from funds made available by the Federal Government 
for cooperative agricultural extension work pursuant to the Smith-Lever Act 
of May 8, 1914 (38 Stat. 372) and the Capper-Ketcham Act of May 22, 1928 
(45 Stat. 711). 

By the Territorial Act of May 11, 1932, effective January 1, 1933, every 
inhabitant of the Territory of Hawaii between the ages of twenty and sixty, 
unless exempted by law, is required to pay an annual poll tax of five dollars, 
and every employer paying compensation to such employee in the Territory 
is required to withhold said tax of five dollars from such compensation and 
pay it to the Territorial officer authorized to collect the income taxes. 

By the Territorial Act of June 2, 1933, effective July 1, 1933, a tax of one- 
half of one percent per month for unemployment relief is assessed upon 
compensation received by anyone for personal services performed as an 
employee within the Territory of Hawaii, and each employer making payments 
of compensation to such employee is directed to withhold each month one- 
half of one percent of such compensation and pay it every month to the 
collector of the taxation division which embraces his principal place of business. 
This act is not to continue in force after July 1, 1935. 

The question which this Department would like to have considered is how 
the University of Hawaii, as an employer paying compensation to its employees 
in extension work, may, out of extension funds made available for that nurpose 
by the said Smith-Lever and Capper-Ketcham Acts, properly deduct there- 
from and pay over to the proper Territorial official five dollars poll tax and 


= monthly one-half of one percent of such compensation for unemployment 
relief. 
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It is recognized, in accordance with your decision of January 16, 1933 
(A-46031), that title to the funds so provided by these acts of Congress cun- 
tinues in the United States until the funds are expended in accordance with 
the requirements of the acts making them available, in view of which it would 
seem to be obvious that the State, because these funds, until expended, are 
Federal and not State funds, is without authority to require that any porion 
or percentage thereof shall be diverted to purposes other than those specified 
by Congress; yet such diversion would certainly take place if either the five 
dollar poll tax or the monthly one-half of one percent of extension salaries 
for unemployment relief should be deducted therefrom by the university, of 
its own motion, and paid over to a State representative under a taxing statute. 

Even though it thus appears that the State may not legally require the uni- 
versity to deduct these amounts, before paying such employees their salaries, 
it is the Department’s understanding that the employees, under existing cir- 
cumstances, are willing to comply with the spirit of these two territorial laws, 
to the extent of having the university, as their “employer”, make these de- 
ductions and pay the amounts to the territorial officials, if it can be done 
legally. To accomplish this, it has been suggested that Extension Service em- 
ployees, desiring to comply with the spirit of these two acts, should, in writ- 
ing, authorize and direct the university (their employer) to make these two 
specific deductions from the salaries due them and, as their agent, pay the 
amount so deducted to the proper territorial official. 

By following the procedure suggested, that is, by the payment of all but a 
small fraction of a given salary by the university to the employee to whom 
it is due and the payment of that small fraction to some other person or 
officer by the authorization and direction of such employee, it is thought that 
the entire salary would, as a matter of law, have been paid to the employee 
and that the extension funds would thus be properly disbursed and the em- 
ployee, at the same time, would be complying with the spirit of the territorial 
law by having his employer deduct and pay over part of his salary to sumeone 
else, for purposes which he has specified. 

Your opinion is requested as to whether, under such a method of authoriza- 
tion, deduction, and payment, extension funds so used would be disbursed in 
accordance with the requirements of the Federal extension acts. 


The decision of January 16, 1933, A-46031, cited by you held that 
title to funds authorized to be allotted to the States and the Territory 
of Hawaii for cooperative agricultural extension work pursuant to 
the cited statutes remained in the United States while on deposit to 
the credit of State and institutional officials awaiting expenditure in 
accordance with the conditions stated in the controlling statutes; that 
interest on such deposits accrue to the United States and that such 
deposits are not subject to State laws controlling moneys of the State 
on deposit. See also decision of April 9, 1935, A-46031, 14 Comp. 
Gen. 747. The decision did not hold, nor purport to hold, that title 
remained in the United States to any portion of the fund which has 
been earned as salary by the employees of a State or territorial insti- 
tution. When earned, the funds become private moneys of the par- 
ticular citizen and subject to State or territorial tax as such. The 
fact that the United States originally furnished the funds involves 
no tax on the United States. 

Accordingly, there would appear no legal objection under Federal 
law, to the proposed withholding by the University of Hawaii, of an 
amount from the salaries paid its employees sufficient to cover the 
State tax in question. 
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(A-60370) 
TRAVELING EXPENSES—FIRST DUTY STATION 


Employees who are involuntarily furloughed from their regular position and 
given temporary appointments at higher salaries elsewhere payable from 
an allotment of Public Works funds must place themselves at their place 
of duty under the new appointment at their own expense. 


Decision by Comptroller General McCarl, June 4, 1935: 

Review has been requested of the action of this office in disallow- 
ing credit in the accounts of Capt. C. N. Iry, Corps of Engineers, 
United States Army, for payments to numerous employees of per 
diem in lieu of subsistence and traveling expenses incident to travel 
to report to duty at Glasgow, Montana, from Vicksburg, Miss., La 
Follette, Tenn., and Marshall, Mo., the disallowances being for the 
reason that there is no authority of law by which an employee may 
be reimbursed for the expenses of reporting to his first duty station 
under a new appointment. In each case, the request for review is 
based upon an identical memorandum of explanation as follows: 


*aragraph 1046.3 of Orders and Regulations of the Corps of Engineers 
states that “ The Secretary of War considers that the interests of the service 
require that employees at large in the Department must be subject to orders in 
regard to transfers of station and a refusal to obey such orders will be 
deemed a proper and sufficient reason for dismissal from the service.” Had 
the employee not obeyed the orders directing him to proceed to his new duty 
station, he would have been subject to dismissal from the service. 

In connection with the organization and operntion of the new Fort Peck 
Engineer District, for the construction of a $72,000,000 project, it was abso- 
lutely essential that employees with considerabie experience in Engineer De- 
partment work be transferred to fill key positions in the organization. Most 
of these employees were transferred from positions of a permanent nature in 
the Department, where they had reason to expect life-time employment, to 
positions in the Fort Peck District in connection with a particular project 
which should not require more than four years to complete. At the completion 
of this work the employees will be required to seek employment elsewhere. 
The transfers were not for the convenience of the employee but strictly in 
the interest of the service. The employees would no doubt have preferred to 
remain in the positions which they occupied rather than accept short-time 
employment and pay their travel and transportation expenses, and the ex- 
penses incident to the shipment of their household goods, to this remote locality. 

This employee was in the regular service of the Engineer Department. He 
had already paid his expenses to his first place of employment. His transfer 
was initiated by the Engineer Department in the interest of the Government 
service and not for the convenience of the employee. 

This was not a transfer from some other department of the Government, but 
was a transfer within the Engineer Department at Large for the benefit of 
the service, and it is therefore understood that the Comptroller's Dec.sion No. 
A-'4484, dated May 25, 1934, is not applicable. 

In view of the foregoing. it is requested that this disallowance be removed. 
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The names of the various employees and their employment status 
before and after reporting to Glasgow, are as follows: 


Name Last paid, old station First paid, new station 


Theron W. Ragsdale 9/1-V. 5576, Dec. 33; | V. 58, Dec. 33; Iry @ 
Tr. V. 24 and 52 for Woodbury @ $1,600 $5,600 for 12/8-15/33. 
11/15-30/33 and 12/1- for 12/1-7/33; fur- 
7/33. loughed 12/7/33. 
Donal B. Botkin 2/2-V. 5576, Dec. 33; | V. 58, Dec. 33; Iry @ 
Tr. V. 25 and 54 for Woodbury @ $2,600 $3,200 for 12/8-15/33 
ee ee for 12/1-7/33; fur- 
7/33 loughed 12/7/33. 
Thos. A. Middlebrooks___- 7/10-V. 5576, Dec. 33; | V. 58, Dec. 33; Iry @ 
Tr. V. 30 and 53 for Woodbury @ $2,100 $2,600 for 12/8-15/33. 
11/23-12/7/33. for 12/1-7/33; fur- 
loughed 12/17/33. 
Edward T. Wright 11/22-V. 5576, Dec. 33; | V. 58, Dec. 33; Iry @ 
Tr. V. 31 and 57 for Woodbury @ $2,100 $2, 300 for 12/7-18/33. 
sake 30 and 12/1- for 12/1-6/33; fur- 
7/33 loughed 12/6/33. 
John R. Thatcher 10/17-V. 5576, Dec. 33; | V. 58, Dec. 33; Iry @ 
Tr. V. 62 for 11/24- Woodbury @ $2,200 $2,400 for 12/6-15/33. 
12/5/33. for 12/1-5/33; fur- 
loughed 12/5/33. 
Geo. T. Midge 7/11, 12-V. 5576, Dec. 33; | V. 193, Jan. 34; Iry @ 
Tr. V. 342 Ei 12/30/33- Woodbury @ $1,260 $1,500 for 12/20- 
1/1/34. for 12/1-19/33; fur- 31/33. 
loughed 12/19/33. 
iy eee 1/13-V. 4335, Nov. 33; | V. 4, Dec. 33; Iry @ 
Tr. V. 3 for 11/15- Woodbury @ $1,680 $1,980 for 12/14- 
23/33. for 11/1-13/33; fur- 30/33. 
loughed 11/13/33. 
Beryl Brooks 1/8-V. 4335, Nov. 33; | V. 4, Dec. 33; Iry @ 
Tr. V. 26 for 11/23- Woodbury @ $2,500 $2,900 for 11/24- 
27/33. for 11/1-23/33; fur- 30/33. 
loughed 11/23/33. 
Minnie J. Meacham 1/27-V. 4335; Nov. 33; | V. 4, Dec. 33; Iry @ 
Tr. V. 27 for 11/23- Woodbury @ $1,800 $2,160 for 11/24- 
12/1/33. for 11/1-23/33; fur- * 3u/33. 
loughed 11/23/33: 
Fielding H. McPhate 1/26-V. 4335, Nov. 33; | V. 4, Dec. 33; Iry @ 
Tr. V. 32 for 11/23- Woodbury @ $2,600 $2,900 for 11/24- 
27/33. for 11/1-23/33; fur- 30/33. 
loughed 11/23/33. 
Kate Evans 1/17, 18-V. 4835, Nov.33; | V. 4, Dec. 33; Iry @ 
Tr. V. 33 for 11/23- Woodbury @ $1,560 $1,800 for 11/24- 
21/33. for 11/1-23/33; fur- 30/33. 
loughed 11/23/33. 
Charles R. Brown /22-V. 5272, Dec. 33; | V. 4, Dec. 33; Iry @ 
Tr. V. 34 for 11/23- Woodbury @ $2,500 $2,800 for 
27/33. for 12/24~-24/33, fur- 30/33. 
loughed 11/24/33; re- 
employed 11/21/34. 
Helen I. Bowen 1/7- 7-V. 4335, Nov. 33; | V. 4, Dec. 33; Iry @ 
Tr. V. 37 for 11/25- Woodbury @ $1,260 $1,620 for 11/24- 
30/33. for 11/1-23/33; fur- 30/33. 
loughed 11/23/33. 
Hazel J. Ervin........... 1/11-V. 6390, Jan. 34; | 1/20-V. 494, Feb. 34; 
Tr. V. 355 for 1/11- Woodbury @ $1,200 Iry @ $1,500 for 
16/34. for 1/1-10/34; fur- 1/11-31/34; 
loughed 1/10/34. ployed 1/11/34. 
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Name Last paid, old station First paid, new station 


James S. Quidor 2/14-V. 6390, Jan. 34; | 2/25-V. 494, Feb. 34; 

Tr. V. 356 for 1/11- Woodbury @ Iry @ $1,600 for 

16/34. for 1/1-10/34; 1/11-31/34; reem- 
loughed 1/10/34. ployed 1/11/34. 

1/1 V. 6961, Jan. 34; | 2/19 V. 494, Feb. 34; 
Woodbury @ $1, 620 Iry @ _ $1,800 for 
for 1/1-19/34;  fur- 1/20-31/34; reem- 
loughed 1/19/34. ployed 1/20/34. 

14/3 V. 1742, Jan. 34; | 1/29 V. 193 Jan. 34; Iry 
Pettit @ @ $2,300 for 12/23- 
12/16-27/33; 31/33, reemployed 
loughed 12/27/33. 12/28/33. 

4/28 V. 3887, Feb. 34; | 3/3 V. 901, Mar. 34; Iry 
Woodbury @ $1.18 p. $1.41 p. h. for 2/22- 
h. for 2/1-20/34; fur- 28/34; reemployed 
loughed 2/20/34. 2/22/ 134. 

1/11 V. 188, Aug. 33; Ney-| 1/7 V. 58 Dec. 33; Iry 
land @ $2,000 for @ $2,300 for 12/3- 
8/1-2/33; furloughed 15/33; reemployed 
8/2/33; employed by 12/3/33. 

Tennessee Valley Au- 
thority for 8/3-11/30/- 
33 


3/2 V. 8710, Mar. 34; | 1/11 V. 1085, Mar. 34; 
Woodbury @ $6.40 p. Iry $1.41 p. h. for 
d. for 3/1-7/34; fur- 3/8-15/34; reem- 


Jessie D. Myers 
Tr. V. 417 for 1/19- 
22/34. 


Seth Woodruff 
Tr. V. 432 for 12/28/33- 
1/1/34. 


Tr. a 1064 for 2/22- 


James S. Harmon 
ar. -¥. - for 11/30- 
12/3/33 


Glen O. Faulkner 
Tr. V. 1330 for 3/7- 
10/34. 


Gus Peters 
Te: DY, 
19/34. 


1863 for 4/9- 


Joseph R. Turan 
Tr. V. 2175 for 5/3-6/34. 


Ralph K. Spicer 
Tr. V. 1539 for 4/4-9/34. 


Stanley M. Crowe 
Tr. V. 350 for 1/2-5/34. 


Burney V. Reany 
Tr. V. 418 for 12/22- 
30/33. 


Harry Margo 
, > 4 fo2 for 2/26- 
28/34. 


Thos. D. Claggett 
Tr. V. 1057 for 2/26- 
3/2/34. 


Tr. V. 
15/34 


ach 
1186 for 3/12- 


9/8 V. 


25/3 
3/27 V. 6311, 


9/39 V. 6311, 


loughed 3/7/34. 


6/27 V. 9925, Apr. 34; 


Woodbury @ 
for 4/1-—9/34; 
loughed 4/9/34. 
11040, May 34; 
Woodbury @ $1,500 
for 65/1-3/34;  fur- 
loughed 5/3/34. 


$1,260 
fur- 


12/7 V. 3056, Oct. 33; 


Woodbury @ $1,860 
for 9/26-30/33; granted 
leave W. O. P. 9/30/33. 


2/39 V. 432, July 33; Ney- 


land @ $1,440 for 7/16- 
31/33; discharged; em- 
loyed by Tennessee 
Valley Authority 8/1- 
12/31/33. 


8/13 V. 432, July 33; 


Neyland. @ $2,400 for 
7/16-31/33; furloughed 
7/31/33; employed by 
Tennessee Valley Au- 
thority 8/1- 12/15/33. 


V. 864, Feb. 34; Cough- 


lin @ $2,100 for 2/1- 
oeae? furloughed 2/- 
4, 


Mar. 34; 
Carruth @ $1,920 for 
2/25-26/34; F. W. O. 
P. 2/26/34 

Mar. 34; 


Carruth @ $1,800 for 
3/1-12/34; F. W. O. P. 


ployed 3/8/34. 

6/20 V. 2020, May 34; 
Iry @ $1, 440 for 4/10— 
30/34; reemployed 
4/10/34. 

6/5 V. 2627, June 34; 
Iry @ $1, 800 for 5/4- 
31/34; reemployed 


5/4/34. 

8/4 V. 2020 May 34; Iry 
@ $2,100 for 4/1- 
30/34; reemployed 


4/1/34. 

1/16 V. 494, Feb. 34, Iry 
@ $1,800 for 1/5- 
31/34; reemployed 
1/5/34 


1/18 V. 193, Jan. 34; Iry 
@ $2,600 for 12/30- 
31/33; reemployed 
12/30/33. 


3/11 V. 901 Mar. [34 
Iry @ _ $2,100 for 
2/26-28/34; reem- 
ployed 2/26/34. 

1/23 V. 901 Mar. 34; 
Iry @_ $2,040 for 
2/27-28/34; reem- 
ployed 2/27/34. 

4/1 V. 1422 Apr. 34; 
Iry @ $2,100 for 
3/13-31/34; reem- 
ployed 3/13/34. 
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Name Last paid, old station First paid, new station 





1/13 V. 1586, Jan. 34; | 1/8 V. 1422 Apr. 34; 
Paxson @ $1,800 for Iry @ $1,800 for 3/4- 
12/16-31/33. 31/34; reemployed 


| 3/4/34. 
Claude M. Davenport___-| 2/16 V. 3589, Mar. 34; | 2/9 V. 1422 Apr. 34; 
Tr. V. 1131 for 3/10- Paxson @ $1,800 for Iry @ $1,800 for 


Harry J. Aronoff__---_---- 
Tr. V. 1130 for 3/3- 
5/34. 


























12/34. | 3/1-9/34; F. W. O. P. 3/10-31/34; reem- 
3/9/34. ployed 3/10/34. 
Harry W. Tuttinger------ 8/3 V. 4581, Apr. 34; | 6/2 V. 1422 Apr. 34; 
Tr. V. 1860 for 3/27- Paxson @ $1,800 for Iry @ $2,000 for 3/29- 
30/34. 3/24-28/34; F. W. O. 31/34; reemployed 
P. 3/28/34. 3/29/34. 
John E. Schweitzer------- 10/24 V. 4171, Mar. 34; | 6/7 V. 1422 Apr. 34; Iry 
Tr. V. 1153 for 3/6- Cerruth @ $2,100 for @ $2,100 for 3/12- 
13/34. 3/1- a F. W. O. P. aro. reemployed 
3/11/34 3/12/3 
Minnie G. Schweitzer____-| 10/25 V. 4177, Mar. 34; | 6/6 V. 1432 Apr. 34; ry 
Tr. V. 1154 for 3/6- Carruth @ $1,680 for @, $1,800 for 3/12- 
13/34. 3/1-11/34; F. W. O. P. 31/34; reemployed 











3/11/34. 3/12/34. 

29/10 V. 3349, Apr. 34; | 7/6 V. 1422 Apr. 34; Iry 
R. B. Lord @ $1,860 @ $2,000 for 3/20—- 
for 3/16-19/34; fur- 31/34; reemployed 
lough seasonal. 3/20/34. 

8/6 V. 768, Apr. 34; J. | 7/11 V. 2020 May 34; 

M. Young @ $1,800 for Iry @ $2,000for 4/1- 

3/1-31/34. 30/34; reemployed 


4/1/34. 

2/30 V. 600, Mar. 34; J. | 5/20 V. 1422 Apr. 34; 
M. Young @ $1,800 Iry @ $1,800 for 
for 3/1-22/34; F. W. 3/23-31/34; reem- 
O. P. ployed 3/23/34. 


Nelson P. Van Stone-_---- 
Tr. V. 1331 for 3/20- 
24/34. 


Geo. D. Rossie_..-.------ 
Tr. V. 1512 for 3/31/34. 































a eee aaa el 
Tr. V. 1839 for 3/22- 
24/34. 























As it would not have been possible to have granted the increases 
in compensation to these employees had they been continued in the 
positions held by them before the transfer, such increases being 
prohibited by section 7 of the act of March 3, 1933, the travel to 
Glasgow can be considered only as travel incident to reporting to 
their duty station under new appointments. Such new appoint- 
ment or temporary employment at increased salaries payable from 
allotments from the appropriation for carrying out the National 
Industrial Recovery Act while the employee is involuntarily fur- 
loughed from his permanent position has been held permissible, 
A-50707, August 30, 1933; and A-50831, September 9, 1933. In each 
case the employee signed an agreement to accept employment at 
Glasgow, provided he was furnished transportation for himself 
and his effects. Such an agreement, however, is without force as 
the positions to which appointed appear to have been classified, and 
accordingly, the payment of any allowance not authorized by law 
in addition to the classified salary would be in contravention of sec- 
tion 1765, Revised Statutes. In one or two of the cases it was at- 
tempted to create a temporary travel status by orders directing 


~ 
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travel from the prior duty station to Glasgow for temporary duty, 
and upon completion thereof, to return to headquarters, but no effect 
can be given such orders when the record otherwise discloses that the 
employee had previously signed an agreement to accept employment 
at Glasgow and was furloughed from his former position, before 
being placed upon the rolls at Glasgow. 

The settlement in this case was correct and upon review must be 
and is sustained. 


(A-61431) 
CONTRACTS—ADVERTISING—EMERGENCY CONDITIONS 


An emergency justifying a failure to advertise in accordance with the require- 
ments of section 3709, Revised Statutes, is a sudden or unexpected hap- 
pening; an unforeseen occurrence or condition; a perplexing contingency 
or complication of circumstances; a sudden or unexpected occasion for 
action; an exigency. Known, normal, and recognized conditions properly 
to be anticipated, such as cold weather in the northern part of the United 
States during the winter, do not constitute an emergency and may not be 
converted into an emergency condition merely by a decision to act thereon. 

A contractor is charged with knowledge not only of statutory requirements, 
but with limitations upon the authority of an agent of the Government 
with whom he deals, and when such agent exceeds his authority by under- 
taking to contract in violation of statutory requirements, the Government 
is not bound by the unauthorized act of such agent. 


Decision by Comptroller General McCarl, June 5, 1935: 

Crerar, Adams & Co. have filed a claim in the amount of $303.06 
alleged to be due on account of certain deductions made in payment 
of invoices, to adjust the price of cotton gloves furnished the Federal 
Civil Works Administration, Cook County, Ill., on project no. 240 
and others, on emergency purchase orders. 

The record shows that early in December 1933 the claimants were 
requested to submit a bid on canvas gloves to be furnished the Federal 
Civil Works Administration and the city of Chicago, Ill., for use of 
men employed on Civil Works Administration projects, the gloves 
to be paid for by the Civil Works Administration and the city of 
Chicago on a 50-50 basis. The bid price was 98 cents per dozen 
pairs, which was accepted, and at that price the company furnished 
51,805 pairs of gloves. It is reported that bids were solicited by 
telephone at that time, although the extent of such solicitation does 
not appear. It is reported that the claimant company entered into 
an agreement with the manufacturer of the gloves whereby the claim- 
ants were entitled to purchase from said manufacturer the entire out- 
put of its factory and when, on or about December 19, 1933, the Civil 
Works Administration undertook the purchase of additional gloves, 
the claimants informed the purchasing officer that the price was 
advanced to $1.15 per dozen pairs. It is stated further that at that 
time the claimants had cornered the market, other dealers were not 
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in position to furnish gloves, and the manufacturer refused to submit 
a bid. The Federal Civil Works Administration purchased the 
gloves and issued “emergency purchase orders” therefor. Attached 
to the emergency purchase order forms were forms for an “ emer- 
gency purchase statement” to be used for certification as to the 
emergency justifying informal solicitation of bids or purchases with- 
out competition. The emergency purchase statements attached to 
vouchers forwarded to this office are to the effect that the gloves were 
necessary to keep men at work. 42,785 pairs of gloves were delivered, 
one-half chargeable to the Federal Civil Works Administration of 
Illinois on these so-called emergency purchases. 

Upon presentation of invoices covering 21,3921% pairs of gloves, 
the matter was considered by the board of price review of the Fed- 
eral Civil Works Administration, Illinois, which approved payment 
at 98 cents per dozen pairs. The matter then was submitted to the 
board of claims of the Federal Civil Works Administration of IIli- 
nois, which, in turn, recommended payment of 98 cents per dozen 
pairs. The claimants accepted payment at that price under protest 
and the present claim was filed for $303.06, as the difference be- 
tween the price at 98 cents and $1.15 per dozen pairs. It is shown 
by the record that the cost of these gloves, for which the claimants 
proposed to charge the Government $1.15, and the cost to the claim- 
ants of the 51,805 pairs theretofore furnished were identical. It 
appears, also, that the delivery of the 42,785 pairs of gloves ordered 
on December 19, 1933, was not completed until January 6, 1934, 18 
days later, and that the so-called emergency purchase orders were 
issued from time to time as additional gloves were needed over a 
period of 18 days. 

The Federal Civil] Works Administration was established by 
Executive Order No. 6420-B, November 9, 1933, under authority of 
title II of the National Industrial Recovery Act of June 16, 1933, 
48 Stat. 195, et seq., for the purpose of administering a program of 
public works as outlined in said Executive order. Neither the act 
under authority of which it was created, nor the Executive order, 
supra, conferred upon the officers or employees of the Civil Works 
Administration authority to enter into contracts for supplies or 
materials involving the expenditure of Federal funds in any other 
manner than in conformity with the requirements of the law con- 
trolling the letting of contracts of the United States. Furthermore, 
the Manual of Financial Procedure, Accounting, and Reporting of 
the Federal Civil Works Administration, section VI, paragraph 15, 
provides: 

Item 15. Contract—When void.—A contract purchase, or lease made on behalf 


of the Civil Works Administration by an unauthorized person, or which exceeds 
the authority delegated to the contracting officer, or which conflicts with exist- 
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ing law, is void and without legal effect as against the United States. It should 
be borne in mind that the contracting officer is acting as an agent of the United 
States of America. 

It thus is apparent that the contracting officer was without authority 
to enter into contracts except in accordance with the law, section 
3709, Revised Statutes, and related statutes. 

Section 3709, Revised Statutes, requires that all purchases and 
contracts for supplies or services shall be made by advertising a 
sufficient time previously for proposals respecting the same, except 
when the public exigencies require the immediate delivery of the 
articles or performance of the service, and in the absence of such 
an emergency as contemplated by the statute, purchase by any other 
means than advertising for proposals a sufficient time previously, is 
unauthorized. 

While emergency purchase order forms were issued in the present 
instance and statements were to the effect that the material (gloves) 
was necessary to keep men at work on various projects, the mere 
statement of the purchasing officer or employee is not sufficient to 
establish the existence of an emergency within contemplation of the 
statute, nor may an emergency be administratively created and used 
as a basis for making award of a contract or purchase of materials 
or supplies without advertising for competition as required by law. 
14 Comp. Gen. 366; 3 Comp. Dec. 470. An emergency justifying a 
failure to advertise is a sudden or unexpected happening; an unfore- 
seen occurrence or condition: specifically, a perplexing contingency 
or complication of circumstances; a sudden or unexpected occasion 
for action; an exigency. United States v. Sheridan-Kirk Contract- 
ing Co., 149 Fed. 809. This office had occasion to advise the Federal 
Civil Works Administrator in A-51602, December 28, 1933, that so- 
called emergency purchases—purchases made without employing the 
safeguard of competitive bids as required by section 3709, Revised 
Statutes—were justified only where a happening that could not rea- 
sonably have been anticipated required, in the public interest, the 
acquiring of those things essential to meet such emergency. Then 
only might this statutory safeguard be disregarded—and even then 
only in the acquiring of those things essential to meet the emergency. 
An emergency condition within the meaning and purpose of the 
statute must, in general, be the result of an unexpected happening 
and, consequently, a known condition may not be converted into 
an emergency condition merely by a decision to act thereon. 

In this instance the work on which the men were engaged was 
being done in the city of Chicago and Cook County, IL, in the 
month of December. It would appear that cold weather was nor- 
mally to be expected and foreseen and adequate preparation to meet 
such cold weather could and should have been made if necessary. 
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The record discloses that approximately 52,000 pairs of gloves were 
purchased prior to the period here involved, likewise on emergency 
purchase orders, and it is evident that the continuing requirement 
for gloves throughout the normal cold weather period was known for 
some time prior to the purchase orders here involved. Since this 
was true, manifestly no emergency existed as outlined above, justi- 
fying disregard of statutory requirements of advertising a sufficient 
time previously for proposals as required by section 3709, Revised 
Statutes, and the purchasing officer exceeded his authority in making 
the purchases here involved without compliance with the provisions 
of said statute. The claimants were charged with knowledge not 
only of the requirements of the statute, but likewise with the limita- 
tions upon the authority of the Government representative who un- 
derteok to purchase from them in disregard of legal requirements. 
Whiteside et al. v. United States, 93 U.S. 247; Alliance Construction 
Co. vy. United States, Ct. Cls. No. 42443. June 5, 1934; Schneider v. 
United States, 19 Ct. Cls. 547. 

It is not necessary at this time to consider what effect the corner- 
ing of the supply of gloves by the claimants might otherwise have 
upon their rights against the Government, but see in this connection 
McMullen v. Hoffman, 174 U. 8. 648; Rex v. De Berenger, 3 M. & S. 
67, 72, cited in Scott v. Brown (1892) 2 Q. B. D. 724; and Morgan v. 
Gore, 62 A. L. R. 223. The claimants have no rights against the 
Government as contractors and are relegated to any rights they may 
have to payment on a guantum valebat basis. The record shows that 
the claimants had been furnishing similar gloves at a price of 98 
cents per dozen pairs and that there was no advance of price to the 
claimants for the gloves delivered in this instance over the former 
price. The price of 98 cents per dozen pairs, therefore, may be 
accepted as a reasonable price for the gloves delivered. It appears 
that the gloves have actually been delivered to the Federal Civil 
Works Administration and that the claimants have been paid the 
full amount of the purchase price. The claim for additional pay- 
ment in the amount of $303.06 must be and is disallowed. 


(A-62441) 


NATIONAL RECOVERY ADMINISTRATION—PETROLEUM 
ADMINISTRATION APPROPRIATIONS 


The Petroleum Administrat!ve Board, the Petroleum Labor Policy Board, and 
the Oil Enforcement Section, Department of the Interior, having been 
established to adMinister and enforce section 9 (c) of the National Indus- 
trial Recovery Act and the Code of Fair Competition in the Petroleum 
Industry, both of which activities have been declared unconstitutional, 
expire and cease to exist June 16, 1935, and no appropriation may thereafter 
be used for the expenses of these units. 
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As the Connally oil bill, approved February 22, 1935, is not a part of or amend- 
ment to the National Industrial Recovery Act, no part of the appropria- 
tion of $1,500,000 for the Petroleum Administration during the fiscal 
year 1935 will be available for obligation after June 30, 1935, as section 
12 of the Emergency Relief Appropriation Act of April 8, 1935, extends 
the availability only of funds appropriated to carry out the National 
Industrial Recovery Act. 


Comptroller General McCarl to the Secretary of the Interior, June 8, 1935: 
There has been received your letter of May 28, 1935, as follows: 


The Emergency Appropriation Act for the fiscal year of 1935 (48 Stat. 1057) 
appropriates $1,500,000 for petroleum administration. The language used is as 
follows: 

“For administering and enforcing the provisions of section 9 (c) of the 
National Industrial Recovery Act, approved June 16, 1933 (48 Stat. 195), and 
the Code of Fair Competition for the Petroleum Industry approved pursuant to 
the authority of said act, and for other purposes relating to the regulation of 
commerce in petroleum, to be allocated by the President, and to include neces- 
sary personal services in the District of Columbia and elsewhere without regard 
to the civil service laws and regulations, traveling expenses, rent, and not to 
exceed $2,750 for books and periodicals, not to exceed $48,000 for the purchase, 
hire, maintenance, operation, and repair of motor-propelled passenger-carrying 
vehicles, not to exceed $20,000 for the maintenance, operation, and repair of 
four motorboats, fiscal year 1935, $1,500,000.” 

This appropriation was apportioned by the President and under its authority 
the salaries, travel expenses, and other administrative expenses of the follow- 
ing organizations have been paid: Petroleum Administrative Board, Petroleum 
Labor Policy Board, Oil Enforcement Section, Division of Investigations, Fed- 
eral Tender Board No, 1, Federal Petroleum Agency No. 1. 

The first three-named units were established to administer and enforce sec- 
tion 9 (c) of the National Industrial Recovery Act and the Code of Fair 
Competition for the Petroleum Industry. The Federal Tender Board and the 
Federal Petroleum Agency were established under the Connally oil bill, Public, 
No. 14, 74th Congress, the purpose of which is “to regulate interstate and for- 
eign commerce in petroleum and its products by prohibiting the shipment in such 
commerce of petroleum and its products produced in violation of State law, 
and for other purposes.” 

Section 9 (c) of the National Industrial Recovery Act was declared uncon- 
stitutional by a decision of the Supreme Court of the United States handed down 
January 7, 1935. The Connally oil bill was passed to cure the defects of 
section 9 (c), and this act runs to June 16, 1987. The Code of Fair Competition 
for the Petroleum Industry expires June 16, 1935. The appropriation act above 
quoted is for the fiscal year ending June 30, 1935. 

After June 16, 1935, there will be a large amount of work to be done in ter- 
minating the affairs of the first three-mentioned agencies, such as clearing up 
correspondence, completion of records, passing of vouchers, setting up files for 
transfer to the Interior Department, and numerous technical and administra- 
tive duties, all of which can best be performed by those who are now in the 
organization and familiar with its work. It would mean chaos to dismiss the 
entire force on June 16, 1935. It is the opinion of this Department that not- 
withstanding the fact that the National Industrial Recovery Act and the Code 
of Fair Competition for the Petroleum Industry expire June 16, 1935, that the 
funds appropriated for petroleum administration are available for obligations 
up to June 30, 1935, and your opinion is requested as to whether this appropria- 
tion can be used for the payment of personal services, travel expenses and other 
administrative expenses for these agencies between June 16 and June 30, 1935. 

Public Resolution No. 11, 74th Congress, known as the Emergency Relief 
Appropriation Act of 1935 in section 12 thereof contains the following language: 

“The Federal Emergency Administration of Public Works established under 
title II of the National Industrial Recovery Act is hereby continued until June 
30, 1937, and is authorized to perform such of its functions under said Act and 
dent. All sums appropriated to carry out the purposes of said Act shall be 
evailable until June 30, 1937.” 

It is the opinion of this department that the language above italicized 
makes available until June 30, 1987, the unexpended balance of the $1,500,000 
above quoted for “other purposes relating to the regulation of commerce in 
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petroleum ” which is the declared purpose of the Connally oil bill. Your opin- 
ion is requested as to whether the unexpended balance of this appropriation is 
continued through the fiscal year 1936 and if so, whether it is available for 
expenses of the Federal Tender Buard and the Federal Petroleum Agency 
established under provisions of the Connally oil bill. 

The appropriation of $1,500,000 for the Petroleum Administration 
in the Emergency Appropriation Act, fiscal year 1935, 48 Stat. 1057, 
is by its terms limited to the fiscal year 1935. Furthermore, section 
2 (c) of the National Industrial Recovery Act of June 16, 1933, 48 
Stat. 196, provides: 


(c) This title shall cease to be in effect and any agencies established here- 
under shal! cease to exist at the expiration of two years after the date of enact- 
ment of this act, or sooner if the President shall by proclamation or the Con- 
gress shall by joint resolution declare that the emergency recognized by section 
1 has ended. 


The three units established to administer and enforce section 9 (c) 
of the National Industrial Recovery Act and the Code of Fair Com- 
petition in the Petroleum Industry as well as all other agencies estab- 
lished under title I of said act, will, therefore, automatically expire 
and cease to exist June 16, 1935, and no appropriation may there- 
after be used for personal services, traveling, or administrative ex- 
penses of these units. See A-61940, May 14, 1935. 

While section 12 of the Emergency Relief Appropriation Act 
approved April 8, 1935, 49 Stat. 119, quoted in your submission 
makes all sums appropriated to carry out the purposes of the Na- 
tional Industrial Recovery Act available until June 30, 1937, the 
appropriation here in question was not made to carry out the pur- 
poses of said act but was made for administering and enforcing the 
provisions of section 9 (c) of said act—which provisions were de- 
clared unconstitutional by the decision of January 7, 1935—and the 
Code of Fair Competition for the Petroleum Industry—which, under 
the decision of May 27, 1935, in Schechter Poultry Corporation v. 
United States, likewise is unconstitutional—and “ for other purposes 
relating to the regulation of commerce in petroleum.” While the act 
of February 22, 1935, 49 Stat. 30, referred to as the Connally oil 
bill relates to the regulation of commerce in petroleum, it is not a 
part of or an amendment to the National Industrial Recovery Act. 
Accordingly, no part of the appropriation of $1,500,000 made for the 
fiscal year 1935 in act of June 19, 1934, will be available for obligat- 
ing for any purpose after June 30, 1935. Your two questions are 
answered in the negative. 


(A-59746) 


APPROPRIATION—AVAILABILITY—EXPENSES OF SEIZURE— 
CUSTOMS VIOLATION 


The expense tcident to guarding and storing a vessel taken into custody by 
United States customs officers for violation of section 453 of the Tariff 
Act of 1930 incurred prior to the transfer of said vessel to the jurisdiction 
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of the United States District Court and the seizure thereof by the United 
States marshal under order of the court for the purpose of presenting a 
civil action in rem in an admiralty court is properly chargeable to .he 
appropriation for “ Collecting the revenue from customs.” Any expense 
incurred after the formal seizure of the vessel by the United States marshal 
is properly chargeable to the appropriation for “ Salaries, fees, and ex- 
penses of marshals, United States courts.” 


Comptroller General McCarl to the Secretary of the Treasury, June 10, 1935: 

Reference is had to office letter of February 18, 1935, and your 
reply of May 20, 1935, pertaining to the proper appropriation to be 
charged with a voucher in favor of Philip Aby in the amount of 
$99.75 as for guard hire from November 21 to December 20, 1934, 
on the boat Nora S No. 228702, seized on November 21, 1934, by the 
United States marshal on order of the United States District Court 
for the Eastern District of Louisiana, for violation of section 453 of 
the tariff act of 1980, relating to the lading and unlading of mer- 
chandise or baggage from vessels or vehicles without securing from 
the collector of customs a special license or permit therefor. 

In your letter of May 20, 1935, you state: 


It appears that pursuant to a writ of seizure issued by the United States 
District Court for the Eastern District of Louisiana, the United States marshal 
seized the boat and took it into custody on November 20, 1934; that it being 
impossible to place the buat in storage, the marshal on December 6, 1934, 
petitioned the court for authority to employ a guard therefor during the period 
it was being held by him subject to the order of the court, and that the court 
on the same day, after considering the petition of the marshal, ordered the 
employment of a guard to watch and take care of the boat at the rate of 
$3.50 per day of 24 hours from November 20, 1934, to and including the day of 
disposition of the craft by order of court. It further appears that the marshal 
obtained the permission of the attorney general’s office to incur the expense 
of guarding the boat, as ordered by the court, for a period not to exceed 30 
days from November 20, 1934. It also appears that the boat remained in the 
«ustody of the marshal after December 20, 1934. 


* * * * * * + 


The present cause is a civil proceeding in rem in an admiralty court. The 
admiralty rules provide that the process shall be served by the marshal; 
that the marshal shall arrest and take the ship into his possession for safe 
custody and shall publish notice thereof and of the time assigned for the return 
of the process and the hearing of the cause as the district court shall order, 
and that, with certain exceptions not here material, no property in the custody 
of the marshal shall be delivered up without an oider of the court (Admiralty 
Rules 1, 10, and 57). The admiralty rules having been promulgated by the 
United States Supreme Court in pursuance of an act of Congress “* become(s) 
a part of the law, and of as binding force as if incorporated in the bedy of 
the act itself” (U. S. v. Barrows et al., Fed. Case No, 145279: U. 8. v. Barker 
Lumber Co., 169 Fed. 184, and 22 Comp. Dec. 280, 282). The boat Nora 8S, tn 
contemplation of law, is in the custody of the court itself and the marshal, 
the official keeper of the court, holds it under the order of the court, is respun- 
sible to the court for it and is bound to obey and execute all its orders in 
relation to it (the Phebe, Fed. Case No. 11066). In the light of these con- 
siderations it seems clear that the marshal’s possession of the boat is in 
accordance with existing law. 


Sections 453, 605, and 610 of the Tariff Act of 1930, 46 Stat. 716, 
754, and 755, provide: 


If any merchandise or baggage is laden on, or unladen from, any vessel 
or vehicle without a special license or permit therefor issued by the collector, 
the master of such vessel or the person in charge of such vehicle and every 
other person who knowingly is concerned, or who aids therein, or in removing 
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or otherwise securing such merchandise or baggage, shall each be liable to a 
penalty equal to the value of the merchandise or baggage so laden or unladen, 
and such merchandise or baggage shall be subject to forfeiture, and if the 
value thereof is $500 or more, the vessel or vehicle on or from which the same 
shall be laden or unladen shall be subject to forfeiture. 

All vessels, vehicles, merchandise, and baggage seized under the provisions 
of the customs laws, or laws relating to the navigation, registering, enrolling, 
or licensing, or entry, or clearance, of vessels, unless otherwise provided by 
law, shall be placed and remain in the custody of the collector for the district 
in which the seizure was made to await disposition according to law. 

If the value returned by the appraiser of any vessel, vehicle, merchandise, 
or baggage so seized is greater than $1,000, the collector shall transmit a report 
of the case, with the names of available witnesses, to the United States 
attorney for the district in which the seizure was made for the institution of 
the proper proceedings for the condemnation of such property. 


The act of April 18. 1930, 46 Stat. 189 (section 816, title 28, U. S. 
Code) provides: 

* * * ‘That there shall be paid hereunder any necessary cost of keeping 
vessels or other property attached or libeled in admiralty in such amount as 
the court, on petition setting forth the facts under oath, may allow. 
and provision is made annually in the appropriations for the De- 
partment of Justice under the appropriation title “Salaries, fees, 
and expenses of marshals, United States courts” for guarding and 
destroying seized property. 

It appears from the facts disclosed the vessel was taken into 
custody by customs officers, but the appraised value of the vessel 
and merchandise being more than $1,000 it was not subjected to 
summary forfeiture but its seizure required a civil proceeding in 
rem in an admiralty court, and, accordingly, the matter was referred 
to the United States attorney for the district in which the violation 
occurred and the custody of the vessel was transferred to the juris- 
diction of the United States district court, and thereafter on Novem- 
ber 20, 1934, the vessel was seized by the United States marshal 
pursuant to a writ of seizure issued by the United States District 
Court for the Eastern District of Louisiana under the provisions of 
section 610 of the Tariff Act of 1930. See article 1116, customs 
regulations, 1931. 

It further appears that expenses amounting to $93.30 were incurred 
while the vessel was in customs custody and prior to the issuance 
of the writ of seizure by the United States district court on November 
20, 1934, and that such expenses have been or will be paid from 
the appropriation “ Collecting the revenue from customs.” Under 
the circumstances stated, the expense of guarding the vessel from 
the date of its seizure until the present time, the vessel being under 
the jurisdiction of the court and in custody of the United States 
marshal, is authorized under the appropriation “ Salaries, fees, and 
expenses of marshals, United States courts ” as a proper expense of 
guarding seized property held by the marshal under order of the 
court. 
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This case is to be distinguished from the decision dated May 17, 
1935, A-60547, addressed to you, in which it was held that the 
official seizure of the aircraft in question having been made by the 
customs officers, the transfer of the custody thereof to the Depart- 
ment of Justice merely for the purpose of enforcing the lien against 
said aircraft, did not operate to obligate the judiciary appropria- 
tion—while in the instant case the seizure of the vessel was by the 
United States marshal under order of the court, the vessel having 
been in customs custody only for the time pending the issuance of 
the writ of seizure by said court. 


(A-61837) 
PAY—AVIATION DUTY—OFFICERS’ RESERVE CORPS 


The act of February 23, 1981, 46 Stat. 1277, prohibits the payment of flying 
pay to any officer of the Reserve Corps while on active duty for training 
who is not eligible for aviation service as an aviation pilot. 


Assistant Comptroller General Elliott to Capt. C. E. Gray, United States Army, 
June 10, 1935: 


There has been received your letter of April 25, 1935 (182.6, 
Gray, C. E.) requesting further consideration of the disallowance 
in your disbursing accounts of the item of $38.89, representing flying 
pay paid by you (voucher 666 of your July 1931 accounts) to First 
Lt. John V. L, Chapman, Medical Reserve Corps, for the period 
July 5 to 18, 1931, during which he was on active duty under orders. 

You state that the decision reported in Finance Bulletin 19, 1931, 
covers the case of an observer; that the duties of a flight surgeon 
are defined in paragraph 2-d, A. R. 40-10, and do not contemplate 
that he will be a pilot or observer; that he must necessarily be sepa- 
rated from the operating personnel of aircraft; that thus separated 
he is not subject to the restrictions contained in the act of February 
23, 1931 (War Department Bulletin No. 18, Mar. 10, 1931), for the 
fiscal year 1932; that it appears an attempt is being made to apply 
to nonoperating personnel rules obviously established to cover oper- 
ating personnel, it being submitted that the provisions of law as 
published in paragraph 1, A. R. 35-3420, amply cover the payment 
to this flight surgeon of additional pay while assigned to duty re- 
quiring frequent and regular participation in aerial flights, it being 
shown by the voucher that he actually did participate in such flights, 
with all the hazards attending such duty, presumably to cover which 
additional pay is allowed any officer required to perform a part of 
his service in the air. 

Paragraph 9, Special Orders 138, Headquarters Sixth Corps Area, 
Chicago, Ill., dated June 12, 1931, ordered First Lt. John Van Liew 
Chapman, Medical Reserve, First Pursuit Group, to active duty ef- 
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fective July 5, 1931, and directed that he proceed to Scott Field, 
Belleville, Ill., for training, and that he be relieved from duty in 
time to enable him to arrive at his home on July 18, 1931, and revert 
to an inactive status. 

The act of February 23, 1931, 46 Stat. 1277, making appropria- 
tions for the military activities of the War Department for the 
fiscal year ending June 30, 1932, provides on page 1297, under the 
heading of “ Organized Reserves”, as follows: 

* * * and no part of such total sum shall be available for any expense 
incident to giving flight training to any officer of the Officers’ Reserve Corps 
unless he shall be found physically and professionally qualified to perform 


aviation service as an aviation pilot, by such agency as the Secretary of War 
may designate * * *. 


Additional pay for flying to a reserve officer on active duty for 
training is an expense incident to flight training. It was stated in 
decision of June 1, 1931, A-86568 (118 M. S. Comp. Gen. 63) that 
the restrictive clause in the appropriation act (act of May 28, 1930, 
46 Stat. 453, containing provisions similar to those in the act of 
Feb. 23, 1931) is that no part of the sum made available for the 
Organized Reserves shall be available for any expense incident to 
giving flight training to any officer of the Officers’ Reserve Corps, 
except those found to be physically and professionally qualified to 
perform “aviation service as an aviation pilot.” The language is 
plain and clearly eliminates from flight training, entitling to addi- 
tional pay, “any” officer who would not be eligible for aviation 
service as an aviation pilot. 

The fact that Lieutenant Chapman had qualified as a flight 
surgeon, had been assigned to active duty, and participated in regu- 
lar and frequent aerial flights, cannot, in view of the restrictive 
provisions of the statute mentioned above, entitle him to flying pay. 
As stated, the legislative intent was that the funds appropriated for 
the Organized Reserves should not be available in case of officers 
who were not qualified to serve as aviation pilots, and this had ap- 
plication to all officers not in that class. Lieutenant Chapman, not 
coming within the scope of the law, was not entitled to the flying 
pay paid him. The disallowance of the item in question in your 
disbursing accounts was correct and is sustained. 


(A-61131) 


INDEBTEDNESS—PAYMENT BY DELIVERY OF MERCHANDISE 


There is no authority of law for the acceptance of an offer by a debtor of the 
United States to deliver merchandise in payment of an acknowledged 
obligation to the United States. 


Comptroller General McCarl to the Attorney General, June 11, 1935: 


There has been received your letter of May 9, 1935, your reference 
GCS. WJD 77-11-57, in reply to letter of this office dated April 19, 
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1935, relating to the claim of the United States against Arthur A. 
Goepp, Inc., for the sum of $105.90, on account of excess cost in- 
curred by reason of the debtor’s failure to furnish 30 airport glasses 
to the Navy Department under proposal dated April 3, 1929, and 
acceptance dated April 6, 1929, by the Navy Purchasing Office, San 
Francisco, Calif. Your letter has reference to the dealer’s offer to 
settle the claim by turning over to the Navy Department certain 
supplies or merchandise the value of which would be equal to its 
indebtedness in the case. 

It was stated in the letter April 19, 1935, that the law requires 
purchases for the Navy to be made after competitive bidding and 
that there is no authority to liquidate the indebtedness by delivering 
merchandise equal in value to the amount of the indebtedness. With 
respect to this you state that the proposition made by the dealer 
does not, in the opinion of the Department of Justice, amount to a 
purchase of property by the Navy but is simply an offer to supply 
something in satisfaction of a debt. You inclose a copy of an opin- 
ion of the Attorney General of October 20, 1933, on a question of 
compromise and renew your request that the matter be taken up with 
the Navy Department in an effort to work out an adjustment. 

The opinion of October 20, 1933, had reference to whether the 
United States might accept an offer to compromise a claim against 
the Southern Pacific Co. under section 3469 of the Revised Statutes 
of the United States and it is not seen wherein the same supports your 
suggestion in the instant matter for the reason that there is not in- 
volved herein any question of compromise. The debtor in this case 
has acknowledged its indebtedness in the amount claimed and simply 
suggests the payment thereof by delivering to the Navy Department 
supplies or merchandise equal in value to the amount of the debt. 
In such connection, your attention is invited that section 3473, 
Revised Statutes of the United States, provides that “all taxes and 
all other debts and demands than duties on imports, accruing or 
becoming due to the United States, shall be paid in gold and silver 
coin, Treasury notes, United States notes, or notes of national banks.” 

It is to be noted, also, that the appropriation involved in this case 
was charged with the amount of the excess cost and even if there was 
authority otherwise for the Navy Department to accept property 
from the dealer as payment of the Government’s claim, such action 
would necessitate a charge against the current Navy Department 
appropriation in the amount of the value of the supplies or mer- 
chandise so received, and the transaction would be in effect, a pur- 
chase by the Navy Department in a manner other than as required 
by law, for instance, without observance of section 3709, Revised 
Statutes. The Navy Department appropriation is not available for 
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expenditures therefrom for supplies or merchandise except as the 
same may be obtained in the manner prescribed and authorized by 
law. The proposed transaction involving, in effect, a purchase of 
supplies, this office cannot comply with your request that the matter 
be taken up with the Navy Department, as proposed by you. 


(A-61521) 


RETIREMENT—SERVICE POSTMASTERS 





A postmaster at an office of the first, second, or third class appointed from 
private life by reason of former service in the competitive classified civil 
service, from which he was definitely separated, has not been “ promoted, 
appointed, or transferred from the classified civil service” within the mean- 
ing of section 3 (g) of the Retirement Act of May 29, 1930, and is not 
entitled to retirement benefits. 

Certification by the Postmaster General to the General Accounting Office that 
a postmaster is a “service postmaster”, is prima facie evidence that the 
compensation of the postmaster is subject to retirement deductions, If 
and when it has been otherwise determined by competent authority, re- 
tirement deductions will be discontinued by the General Accounting Office. 


Comptroller General McCar] to the President, United States Civil Service Com- 
mission, June 11, 1935: 


There has been considered your letter of April 19, 1935, as follows: 


Mr. Charles I. Lavery, postmaster, Poughkeepsie, N. Y., filed application with 
the Commission for service credit under the Retirement Act of May 29, 1930, 
for the period August 1, 1920, to February 29, 1954. The Commission rejected 
his application on the ground that he was not a service postmaster within the 
meaning of section 3, paragraph (g) of the act of May 29, 1930. 

Mr. Lavery has appealed from this action and states as follows: 

“Under date of October 10, 1934, the Comptroller General directed me to 
debit in my next quarterly postal account (December 31, 1934) an amount 
equivalent to the difference between 85 percent of my basic salary, which I was 
paid, and 81% percent which was his contention I should have been paid for 
the March 1934, quarter. Under date of October 10, 1934, the Comptroller Gen- 
eral directed me to debit in my next quarterly postal account (December 31, 
1934) an amount equivalent to the difference between 90 percent of my basic 
salary, which I was paid, and 86% percent which was his contention I should 
have been paid for the June 1934, quarter. According to his instructions I so 
debited myself in the December 1934, quarter. Inasmuch as the Comptroller 
General would not clear my quarterly reports unless the 34%4 percent was de- 
ducted from my salary for retirement, is a clear indication to me that it is the 
opinion of the Comptroller General's office that I am a service postmaster, ” 

In view of the representations of Mr. Lavery as to the instructions which he 
received from your office, the Commission deems it desirable to secure an ex- 
pression of your opinion as to whether Mr. Lavery and other postmasters ap- 
pointed under the same or similar circumstances are so-called “ service post- 
masters” and as such included within section 3%, paragraph (2) of the act 
May 29, 1930. ‘There follows a statement of the Commission’s practice in 
authorizing the reinstatement of former classified employees to Presidential- 
postmaster positions and a statement of its reasons for hdlding that Mr. Lavery 
is not subject to the provisions of the Retirement Act. 

The Executive order of July 12, 1933, under authority of which the Com- 
mission holds examinations for Presidential postmasters, provides, in part, as 
follows: 

“When a vacancy exists or occurs in the position of postmaster at an office of 
the first, second, or third class, the Postmaster General may submit to the 
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President for renomination the name of the postmaster whose term has ex- 
pired or is about to expire, or the name of some qualified person within the 
competitive classified civil service. If no such person is nominated the Post- 
master General shall certify the fact to the Civil Service Commission, which 
shall forthwith hold an open competitive examination to test the fitness of 
applicants not in either of the above-mentioned classes to fill such vacancy.” 

A similar provision for the nomination of persons from within the competi- 
tive classified service has been carried in governing Executive orders since 
May 10, 1921. Under this authority there has been established the practice, of 
several years’ standing, of certifying to the Postmaster General the names of 
former employees who have been found qualified for the postmasterships, and 
who by reason of their former service are eligible for reinstatement into the 
competitive classified service. This action has been taken on the principle that 
what can be done indirectly can be done directly. In other words, such per- 
sons could be reinstated to their former classified positions and be transferred 
immediately to the position of postmaster. The question now for determina- 
tion is whether a person who has been definitely separated from the com- 
petitive classified service but has been certified, under the procedure just 
explained, as eligible for the position becomes subject to the provisions of the 
Retirement Act of May 29, 1980, vhen commissioned as postmaster. 

The general amendment of the Retirement Act of May 29, 1930, enumerates 
in section 3 the employees and groups of employees to whom the act applies. 
Paragraph (g) of such section is as follows: 

“ Postmasters of the first, second, and third class who have been promoted, 
appointed, or transferred from the classified civil service.” The same provision 
occurs in section 3, paragraph (g) of the act of July 3, 1926. This provision 
of the law was considered by the Attorney General June 26, 1928, in the 
of Paul L. Smith, first-class postmaster, Athens, Ga. (35 Op. 471). 
General stated : 

“The language respecting postmasters seems to be free from ambiguity, and 
when this is true there is no occasion for resort to coustruction. We must 
simply apply the mandate of the statute, giving to the words their usual and 
ordinary significance. Promotion, appointment, or transfer ‘from the classified 
civil service’ cannot be extended in meaning to embrace the appointment of 
one who had definitely separated himself from, and remained without, such 
service for nearly three years preceding his appointment as postmaster 

nae dttee! subdivision (g) of section 3, dealing with postmasters, requires; 
in order that the statute may be applicable, promotion, appointment, or trans- 
fer ‘from the classified civil service.’ In other words, the statute applies to 
postmasters only if they were in the classified civil service before and up to 
the time of promotion, appointment, or transfer.” 

The Attorney General further stated in the course of the opinion that to 
state that a person was “eligible for reinstatement to the classified service 
is but to emphasize the fact that the appointment was not from such service.” 

The Interior Department and the Veterans’ Administration consistently 
followed this interpretation by the Attorney General until January 18, 1933, 
at which time the Veterans’ Administration allowed the application for service 
credit of Mrs. Mary B. Wickes, third-class postmaster, New Market, Virginia. 
Mrs. Wickes had been in the competitive clussitied service from April 8, 1918, 
to December 31, 1922, at which latter date she was separated from the Veterans’ 
Bureau by reduction of force. From January 1, 1923, to April 30, 1925, she was 
assistant postmaster at New Market, Virginia, an office of the third class. 
As assistant postmaster she was not regarded as a Government employee, the 
Post Office Department holding that clerks and assistant postmasters in post 
oflices of the third class are personal employees of the postmaster. On April 
20, 1925, the Commission in response to request from the First Assistant Post- 
master General advised that Mrs. Wickes would be considered eligible for 
reinstatement as postmaster. On May 1, 1925, she was appointed acting post- 
master and on January 18, 1926, she was appointed postmaster. 

At the time when Mrs. Wickes’ case was before the Veterans’ 
for decision as to her status under the Retirement Act, this Commission ex- 
pressed the opinion that whether the appointment as postmaster based on her 
former classified service restored to her the privileges and obligations of the 
Retirement Act depended on whether such reinstatement could properly be 
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considered as an appointment within the meaning of that word as it occurs in 
the act of May 29, 1930. The Veterans’ Administration concluded that Mrs. 
Wickes was properly subject to the Retirement Act, and sought to differentiate 
the Wickes case from the Smith case on the ground that notwithstanding Smith 
was eligible for appointment by reason of his former classified service his ap- 
pointment had been made as the result of an open competitive examination for 
postmaster without any reference to his reinstatement eligibility, while in the 
Wickes case the appointment was made without the necessity of holding an 
examination for postmaster and was based solely on the fact that she had 
eligibility for reinstatement to the competitive classified service and transfer to 
the position of third-class postmaster. 

In the instant case of Mr. Luvery, the records indicate that he was separated 
from the classified service as post-office clerk February 29, 1924, by resignation 
after having served for many years. He remained outside the Government 
service until March 1, 1934, when he was appointed acting postmaster at 
Poughkeepsie, New York, an office of the first class. In response to a request 
from the Post Office Department, the Commission advised the Postmaster Gen- 
eral under date of March 23, 1934, that Mr. Lavery met the requirements for 
promotion to the position of postmaster under the terms of the Executive order 
of July 12, 1933. This advice on the part of the Commission was based on the 
fact that he was eligible for reinstatement to the competitive classified service 
and was in accordance with the procedure as explained heretofore. He was 
commissioned postmaster May 21, 1934. 

The Commission rejected Mr. Lavery’s application for service credit on the 
ground that having been definitely separated from the classified service in 
1924 he was not “ promoted, appointed, or transferred from the classified civil 
service” to the position of presidential postmaster within the meaning of sec- 
tion 3, paragraph (g) of the act of May 29, 1930. However, because of the 
fact that he has been required by your office to make deductions from his 
Salary on account of the retirement and disability fund, the case is referred for 
your consideration and decision. 


The action of this office in requiring Charles I. Lavery, postmaster 
at Poughkeepsie, N. Y., to debit his postal accounts with the amount 
of retired deductions from his own compensation was based on a 
certification by the Postmaster General, dated May 22, 1934, that 
he was a “service postmaster.” That being the term used to desig- 
nate those who have been promoted, transferred, or appointed from 
the classified civil service, such certifications are accepted by this 
office as prima facie evidence that the compensation of the post- 
master is subject to retirement deductions unless and until it has 
been otherwise determined by competent authority. Such action by 
this office is not to be regarded as a determination of the retirement 
status of the postmaster. 

As the Civil Service Commission has determined that Charles I. 
Lavery is not subject to the Retirement Act, with which conclusion 
this office agrees, the postmaster will be advised to discontinue debit- 
ing in his postal accounts the amount of retirement deductions from 
his salary. Claim for refund of deductions heretofore made, now 
in the retirement fund, is for the consideration of the Civil Service 
Commission. 
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(A-58718) 
SHIPMENT OF HOUSEHOLD EFFECTS—NAVY OFFICER 


Paragraph 5 (c) of article 1870, Bureau of Supplies and Accounts manual 
which authorizes shipment of household effects from a “former station” 
within certain limitations on successive change of station orders does 
not apply so as to authorize shipment from a former station other than the 
last former station. 


Comptroller General McCarl to Lieutenant Claude R. Ball, United States 
Navy, June 13, 1935: 


There has been received your request for review of settlement of 
December 22, 1934, disallowing your claim for refund of $30 paid 
as excess cost of shipment of household effects on permanent 
change of station from Fort Meade, Md., to Norfolk, Va., under 
orders of October 16, 1933. 

The disallowance was on the ground that your rights with respect 
to the shipment in question rest solely on your change of station 
from Fort Meade, Md., to Norfolk, Va. You contend that transporta- 
tion of your household effects comes within the provisions of para- 
graph 5 (c) of article 1870, Bureau of Supplies and Accounts manual 
which authorizes shipment of household effects from a former sta- 
tion; that under the successive changes of your duty stations from 
Philadelphia, Pa., to Washington, D. C., thence to Fort Meade, Md., 
and later to Norfolk, Va., did not allow you ample time to have 
your household goods moved and that under said regulations, you 
were entitled to shipment from Philadelphia, Pa., a former station, 
to the new station, Norfolk, Va. Paragraph 5 (c) of article 1870, 
Bureau of Supplies and Accounts manual, to which you refer, is as 
follows: 

In instances where no shipments of household effects have been forwarded 
under permanent change of station orders and subsequent permanent change 
of station orders are received, the foregoing provisions will not operate to 
preclude shipment at public expense within authorized allowance, under orders 
used in conjunction. That is, orders may be cumulative with regard to ship- 
ment of household effects so far as distance is concerned, provided in such 
instances the cost of shipment of any excess weight forwarded will be com- 
puted on the cost of shipment from former permanent station to new perma- 
nent station. Except as provided in this subparagraph, no household effects 
will be shipped at public expense under previous change of station orders 
after new change of station orders have been received. 

The change of station directly involved was from Fort Meade, Md., 
to Norfolk, Va., and the “former permanent station” with respect 
thereto was Washington, D.C. Your right under the quoted regula- 
tion would not include a former station other than the last former 
station under that provision, You were not entitled to shipment of 
your effects from Philadelphia, Pa., to Norfolk, Va., without bear- 
ing the cost thereof in excess of the cost from your last permanent 
station to Norfolk, Va., your right being limited under paragraph 
5 (a) (5) of article 1870 of the manual, that is, from any point in the 
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United States to the new permanent duty station, the cost to the 
Government not to exceed cost from the last permanent station to 
the new permanent duty station. Accordingly, the regulations limit 
the cost to the Government to what it would have cost for the same 
shipment from Fort Meade to Norfolk, Va. 

Upon review, the settlement is sustained. 


(A-62574) 


DISTRICT OF COLUMBIA—PUBLIC WORKS ALLOTMENTS— 
AVAILABILITY 


Allotments made to the District of Columbia by the Federal Emergency Admin- 
istration of Public Works prior to the passage of the act of June 25, 1964, 
48 Stat. 1215, do not constitute loans under that statute, but as the Fed- 
eral Emergency Administration of Public Works has been extended to 
June 30, 1937, as have also all funds appropriated for the National Indus- 
trial Recovery Administration, and the President has also by Executive 
order in accordance with section 12 of the act of April 8, 1935, authorized 
the Public Works Administration to continue all of the functions pre- 
viously exercised by it, the allotment made September 1, 1983, to the 
District of Columbia for sewer construction will be available until June 
30, 1937, unless sooner expended. 


Comptroller General McCarl to the President, Board of Commissioners, Dis- 
trict of Columbia, June 13, 1935: 


There has been received your letter of June 1, 1935, as follows: 


Pursuant to the National Industrial Recovery Act, approved June 16, 1933 
(48 Stat. 200), there was allotted to the District of Columbia for sewer con- 
struction, in accordance with letter of the Federal Emergency Administration 
of Public Works dated August 30, 1933, $1,759,500 which was transferred on the 
books of the Treasury by transfer appropriation warrant no. 95, dated September 
1, 1933, under appropriation title ‘DC 3-5659 National Industrial Recovery, 
D. C., 1933-35, Sewer Construction.” The unobligated balance of $397,473.27 
in this appropriation as digested by your office, will lapse at the close of business 
June 30, 1935. 

The above amount does not include the item of $200,000 credited back to the 
appropriation “03-5640 National Industrial Recovery 1933-35” by transfer 
appropriation warrant no. 56, dated February 6, 1935, nor does it include the 
item of $50,000 requested to be returned to the original appropriation by letter 
to you dated May 2, 1935 (A-52303). 

Of necessity, certain work in connection with projects already undertaken 
and under contract, hereinafter more specifically described, will require certain 
day labor work and supervision, as well as some contract work, after June 30, 
1935, amounting to approximately $26,325. 

You beld in your letter to the Acting Director, Bureau of the Budget, dated 
May 14, 1985 (A-61940) that “ while said section 12 makes available until June 
30, 1937, all sums appropriated to carry out the purposes of the National Indus- 
trial Recovery Act, the sum so made available, whether allocated or unallo- 
cated, may not be obligated after June 30, 1935, except as may be necessary in 
the performance of such of the functions which the Federal Emergency Admin- 
istration of Public Works was authorized by law to perform prior to June 16, 
1935, as the President may authorize said administration to perform after 
June 16, 1935.” 

In line with that decision, I take it, the unobligated balance in the appro- 
priation, digested as fiscal years 1933-35, would not be available for expendi- 
ture after June 30, 1935. However, it is felt that in view of the language con- 
tained in the 1935 District of Columbia appropriation act, approved June 4, 
1935, that Congress intended and so treated, the allotment from the Public 
Works Administration of $1,759,500 for sewers and $148,650 for park improve- 
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ments, as a loan, and should be treated in light of your decision to the Presi- 
dent, Board of Commissioners, dated October 2, 1984 (A-57825), wherein it was 
held that “ the unobligated part of each such loan will remain available for the 
purpose for which loaned until expended or repaid to the United States.” This 
decision was in connection with an interpretation of the provisions of the act 
of June 25, 1934, Public 465. 

The 19385 District of Columbia Appropriation Act, in the enacting clause, 
appropriated “* * * a sum equal to $5,700,000 less a sum equal to 70 per 
centum of the amounts expended under the allotments from the Public Works 
Administration of $1,759,500 for sewers and $148,650 for park improvements 
* * * out of any money in the Treasury not otherwise appropriated, to be 
advanced July 1, 1934, and all of the remainder out of the combined revenues 
of the District of Columbia, * * *.” 

The Director of Sanitary Engineering has reported that several of the 
P. W. A. sewer contracts will not be completed until after June 30, 1935, and 
only after their completion, or in some cases just prior thereto, can necessary 
“follow-up” work be performed which will render the projects finished as 
originally anticipated. 

The work in question has heretofore been reflected only in tabulations where 
it appears as “ additional work” and as yet has never been ordered or specifi- 
cally charged against these funds on the official accounts. 

Project F. P. #1, Northeast Boundary Sewer Extension: 
Abandonment of existing gate house and sewer 


Water and electric service connections to new gate 
chamber, which chamber is now under contract—- 
Salvage of eqipment and gates from present house 
and installation of same in new control chamber 
Placing of protecting rip rap in Anacostia River at 
sewer outlet (to be done by the United States 
District Engineer and charged to P. W. A. allot- 
ment—part by contract 10, 000. 00 
——_———- $14, 725. 00 
Project F. P. #2, Piney Branch Relief Sewer: 
Repair of sidewalks, leads, etc., and repaving (to 
be performed under District contracts) 5, 300. 00 
Repair to damaged water and gas mains and sod_. 2, 000. 00 
Reconstruction of catch basins and connections... 1, 000. 00 


Project F. P. #3, Outfall Sewer Extension: 
Physical connection between existing outfall sewer 
and its extension (not to be made until sewage 
treatment plant is ready for operation, performed 
under contract 3, 000. 00 
Project F. P. #5, Upper Anacostia Main Interceptor and 
Pumping Station: 
Physical connection of existing sewers to newly 
constructed interceptor 
300. 00 


26, 325. 00 
In view of the foregoing the Commissioners would appreciate early advice 
from you as to the availability of these unobligated funds after June 30, 1935, 
and at such time as will permit, if necessary, the expenditure of part of the 
unobligated fund prior to June 30, 1935. It will be noted that from the very 
nature of the work to be performed it will not be possible to contract for 
all the work to be performed prior to that date. Advice is also requested 
whether, in view of the subsequent action by Congress, the allotments of 
$1,759,500 and $148,650 reduced as noted above, should be accounted for as if 
they were loans under the act of June 25, 1934, as amended by the act of 
May 6, 1935, Public, No. 51, 74th Congress. 


The act of June 25, 1934, 48 Stat. 1215, authorizes the Commis- 
sioners of the District of Columbia to borrow $10,750,000 from the 
Federal Emergency Administration of Public Works for certain 
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specified projects. The amounts loaned under this act and placed 
to the credit of the District of Columbia, will remain available 
until expended or repaid to the United States as stated in decision 
of October 2, 1934, A-57825, to you. The allotments referred to in 
your submission, however, were made prior to the passage of the 
above act and were not loans pursuant to that statute. Accordingly, 
any unexpended and unobligated balance would ordinarily revert 
to the United States Treasury June 30, 1935. That such allotments 
were not considered to be loans is further borne out by the fact that 
the cash contribution by the Congress of $5,700,000 toward the 
expenses of the District of Columbia for the fiscal year 1935, is 
required to be reduced by 70 percent of the amounts expended from 
these allotments. 

Section 12 of the Emergency Relief Appropriation Act of April 
8, 1935, provides: 

The Federal Emergency Administration of Public Works established under 
title II of the National Industrial Recovery Act is hereby continued until 
June 80, 1937, and is authorized to perform such of its functions under said 
act and such functions under this joint resolution as may be authorized by 


the President. All sums appropriated to carry out the purposes of said act 
shall be available until June 30, 1937. 


By Executive order of June 7, 1935, the President authorized the 
Federal Emergency Administration of Public Works to continue 
after June 16, 1935, to perform all of the functions which it was 
authorized to perform prior to June 16, 1935, under title II of the 
National Industrial Recovery Act. The construction of this sewer 
project under the allotment in question having been undertaken as 
a project proper for prosecution under the Federal Emergency Ad- 
ministration of Public Works, it may be accepted that the Executive 
order of June 7, 1935, operates to reallocate the unobligated bal- 
ance as of June 30, 1935, for the purpose for which the moneys were 
originally allocated. 

The question presented is answered accordingly. 


(A-62410) 


FOREIGN EXCHANGE—LOSSES 


An officer on the retired list of the United States Navy, not on active duty, re- 
siding in China during the period July 15, 1933, to November 30, 1934, 
during which he was paid his retired pay by the Assistant Paymaster, 
Marine Detachment, American Legation, Peiping, China, is not entitled to 
exchange benefits authorized by the act of March 26, 1934, 48 Stat. 466, 
and Executive order of March 27, 1934, issued pursuant thereto. 


Comptroller General McCarl to Commander I. V. Gillis, United States Navy, 
Retired, June 15, 1935: 


There has been received your request for review of settlement, 
February 21, 1935, disallowing your claim for reimbursement under 
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the act of March 26, 1934, 48 Stat. 466, for losses sustained as an em- 
ployee of the United States through the depreciation of foreign cur- 
rencies for the period July 15, 1933, to November 30, 1934. 

It appears that during this period you were a retired commander 
in the United States Navy residing at Peiping, China, but were not 
on active duty. The act of March 26, 1934, 48 Stat. 466, provides: 


That there are authorized to be appropriated annually such sums as may be 
necessary to enable the President, in his discretion and under such regulations 
as he may prescribe and notwithstanding the provisions of any other act and 
upon recommendation of the Director of the Budget, to meet losses sustained 
on and after July 15, 1933, by officers, enlisted men, and employees of the 
United States while in service in foreign countries due to the appreciation of 
foreign currencies in their relation to the American dollar, and to cover any 
deficiency in the accounts of the Treasurer of the United States, including 
interest, arising out of the arrangement approved by the President on July 27, 
1933, for the conversion into foreign currencies of checks and drafts of officers, 
enlisted men, and employees for salaries and expenses: Provided, That such 
action as the President may take shall be binding upon all executive officers of 
the Government: Provided further, That no payments authorized by this 
act shall be made to any oflicers, enlisted men, or employees, for periods 
during which their checks or drafts were converted into foreign currencies 
under the arrangement hereinbefore referred to: Provided further, That al- 
lowances and expenditures pursuant to this act shall not be subject to in- 
come taxes: And provided further, That the Director of the Budget shall re- 
port all expenditures made for this purpose to Congress annually with the 
Budget estimates. 


The disallowance is on the ground that said act provides relief 


to “ officers, enlisted men, and employees of the United States while 
in service in foreign countries”, that is on duty, and that, not 
being on duty within the purpose of that act, you are not entitled 
to its benefits. You contend that by reason of the fact that you 
were under “ mobilization orders” to duty in China and reside in 
the “ Far East ” you are entitled to the benefits of the act. 

Executive Order No. 6657-A, March 27, 1934, issued pursuant to 
the act of March 26, 1934, provides, in part, as follows: 

1. The words in the act “ while in service in foreign countries”, for the pur- 
pose of these regulations, shall be understood to mean (@) while employed in 
or on assignment or detail to a post of duty in a foreign country, (b) while 
en route through a foreign country or on a foreign vessel to or from such post, 
(c) while, during such assignment or detail abroad, on leave of absence with 
pay in a foreign country, (d) while traveling in foreign countries under official 
orders, or (e€) while attached to and serving on board United States vessels 
stationed in foreign waters for not less than 30 consecutive days. 

Relative to your status as affected by what you term “ Mobilization 
Orders ”, the Secretary of the Navy, in seventh indorsement of your 
claim, October 16, 1934, made the following statement: 


2. The records of the Navy Department show that under date of March 7, 
1982, the following communication was addressed to Commander Gillis, retired: 
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“ Nav-313-F 7 Marcu, 1932. 
From: Bureau of Navigation. 

To: Commander I. V. Gillis, retired, American Legation, Peiping, China. 
Subject: Mobilization assignment. 

“1. You are informed that, in the case of mobilization you have been slated 
for duty with the Office of Naval Intelligence, Navy Department, Washington, 
D. C, 

“2. Specific orders to this duty will be issued by the Bureau of Navigation. 

“F. B. UPHAM, 
“Chief of Bureau. 
“R. C. GLover, 

“ By direction.” 


3. No orders are involved in the above-quoted communication which merely 
notifies Commander Gillis that, in case of mobilization specific orders assigning 
him to duty under the Office of Naval Intelligence will be issued by the Bureau 
ef Navigation. Furthermore, as a retired officer, Commander Gillis may change 
his residence at any time, or travel abroad, subject only to the provisions of 
art. 135 (3), U. S. Navy regulations. In the event of a change in address, the 
present mobilization assignment of Commander Gillis, retired, would be modi- 
fied accordingly. 


On this record it must be concluded that you were not, during the 
period of your claim, “employed in or on assignment or detail to a 
post of duty in a foreign country ”, and, therefore, not “in service 
in foreign countries ” within the act of March 26, 1934, 48 Stat. 466, 
and Executive Order No. 6657—A of March 27, 1934, issued pursuant 
thereto. Accordingly, you are not entitled to any benefits under 
that act. 


Upon review, the settlement is found to be correct and is sustained, 


(A-62579) 


TRAVELING EXPENSES—GENERAL TRAVEL ORDERS—NATIONAL 
PARK SERVICE 


General travel orders may properly be issued to supervisory officers regularly 
operating from field headquarters over prescribed areas. When traveling 
beyond the territory ordinarily supervised from the headquarters, prior 
travel authorization should be obtained as required by paragraph 6 of 
Standardized Government Travel Regulations, as amended January 30, 
1934. 


Comptroller General McCarl to Capt. Lester L. Boggs, United States Army, 
June 15, 1935: 


There has been received, through the Chief of Finance, War De- 
partment, your request of May 24, 1935, file no. 150-CCC (Maier, 
Herbert), as follows: 


1. The inclosed public voucher for reimbursement of travel and other ex- 
penses, including per diem, has been submitted to the undersigned disbursing 
officer for payment. Due to the fact that the voucher is supported by a blanket 
order authorizing the payee to travel anywhere in the United States, doubt 
is entertained as to whether the amount claimed may be paid, in view of de- 
cision of the Comptroller General of the United States. (14 Comp. Gen. 414.) 

2. It will also be noted that travel was performed by use of tranportation 
requests from Oklahoma City to San Francisco; by his personally owned car, 
from a point far distant from his official station to his official station via various 
points, raising a doubt as to whether any excess expenses are involved, and 
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whether the expenses incurred in the case were due entirely to official necessity 
or to personal preference or desire of the individual. 

3. An advance decision is respectfully requested, 

From the record it appears that Herbert Maier, regional officer, 
National Park Service, Department of the Interior, in whose favor 
the voucher for reimbursement of travel and other expenses is stated, 
departed from his official headquarters at Oklahoma City, Okla., 
without previous authorization, on December 22, 1934, en route to 
San Francisco, Calif., arriving at the latter point December 24. 
From San Francisco he traveled to Lampoc, Calif., the transportation 
being furnished by the California State Park Commission, For 
travel from Lampoc to Bakersfield, Calif., on December 31, 1934, 
it is stated that transportation was furnished at no expense to the 
United States Government. Returning from Bakersfield to Okla- 
homa City, via Mojave, Calif., Overton, Nev., Ashfork, and Superior, 
Ariz., El Paso, Big Spring, Sweetwater, and Abilene, Tex., travel 
was performed by the personally owned automobile of the claimant. 
For such travel claim is made in the amount of $68.68 (1,908 miles 
at 3.6 cents per mile). In support of the claim there has been sub- 
mitted travel authorization dated December 29, 1934, signed by the 
Assistant Director, National Park Service, which provides, in part, 
as follows: 

You are hereby authorized to travel from your headquarters located at 
Oklahoma City, Oklahoma, to and from the following-named points in the 
United States, upon official business of this Department, the nature of which 


has been communicated to you, to such points in the Continental United States 
as may be necessary in connection with your official duties. 


In the decision of this office 14 Comp. Gen. 414, cited in your letter 
it was held (quoting from the syllabus) — 


Blanket or general authority orders permitting employees to travel at will, 
unlimited as to time or assignment to particular duties, are not in compliance 
with paragraph 6, Standardized Government Travel Regulations, requiring that 
the travel to be performed be specified as definitely as circumstances will 


permit. 

Paragraph 6 of the Standardized Government Travel Regulations, 
as amended, effective January 30, 1934, provides that: 

6. Prior authority—Except as provided in paragraph 7 following, the author- 
ity shall be issued prior to the incurrence of the expenses, and shall specify the 
travel to be performed as definitely as circumstances will permit. 

Under such regulation it has been held that blanket travel orders 
permitting employees to travel wholly at will anywhere in the Con- 
tinental United States are too broad to enable the accounting officers 
to credit expenses incurred thereunder as it may be difficult, if not 
impossible, to determine in some cases whether the particular ex- 
penses were due to official necessity or to personal preference or 
desire of the individual. 14 Comp. Gen. 414; 5 id. 255. In the case 
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of supervisory officers regularly operating from field headquarters 
over prescribed areas, it is recognized that general travel orders may 
properly be issued, such travel involving to some extent the exercise 
of individual discretion. 

In view of the requirement that travel to be performed be speci- 
fied as definitely as circumstances will permit, supervisory officers 
when traveling beyond the territory over which they exercise super- 
visory authority should obtain prior travel authority as provided 
by paragraph 6, supra. 

In the instant case the general travel authority included a special 

* . ne ‘ j . 
provision relative to the official’s personally owned automobile as 
follows: 

At times due to the nature of the duties to be performed and the fact that 
the work to be performed will be in isolated areas not/or inexpediently served 
by common carrier, it is determined to be more economical and advantageous 
to the U. S. Government for the traveler to use his personal automobile. 

Paragraph 12 (a), Standardized Government Travel Regulations, 
provides, in part, as follows: 

(c) Mileage basis.—Mileage in lieu of actual expenses of transportation 
* * * may be allowed a civilian officer or employee traveling by his person- 
ally owned * * * automobile on official business away from his designated 
post of duty or official station * * * provided such mode of travel and 
the rate per mile have been previously authorized by the head of the depart- 
ment or independent establishment or by an official to whom such authority 
has been properly delegated and payment on the mileage basis is more economi- 
cal and advantageous to the United States. * * * 

In the instant case authorization for the travel by automobile or 
otherwise had not been granted at the time the employee began the 
trip. A major portion of the travel was beyond the area that would 
ordinarily be supervised from the stated headquarters of the em- 
ployee, and in the light of previous decisions of this office it must be 
held that the general travel order of December 29 may not be con- 
sidered as authority for travel beyond the area ordinarily super- 
vised from the headquarters of the employee. The automobile was 
used by the employee only for the return portion of the trip, which 
at least raises a question whether it was so used because of a personal 
desire or preference of the employee. Accordingly, on the present 
record it must be held that there is no authority for reimbursing the 
employee for expenditures made in connection with the travel in 
question. It is further held that such employee should be called upon 
to reimburse the Government in the amount of the cost of the trans- 
portation requests used by him in traveling from Oklahoma City to 
San Francisco, there appearing no authority for the performance of 
such travel. 

The attention of the Secretary of the Interior is being called to 
this decision for consideration. 
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(A-61225) 


CONTRACTS—STENOGRAPHIC REPORTING SERVICE—LIABILITY FOR 
DEFAULT 


Where a contract to furnish stenographic reporting service anywhere in the 
United States to an agency of the Government provided that the contractor 
would be given at least 3 days’ notice of the time and place of contemplated 
hearings whenever possible, no additional allowance being made for inter- 
vening Sundays and holidays, and that in emergencies all possible notice 
would be given, and further provided that the contractor would be liable 
for all loss, damage or expense occasioned by any default in the perform- 
ance of the contract, the contractor is liable for all excess cost to the 
xovernment occasioned by the failure to furnish stenographic reporting 
service for hearings, the required notice of which had been given by the 
Government, even though a Sunday or a holiday intervened. 


Decision by Comptroller General McCarl, June 17, 1935: 

There are before this office for consideration vouchers nos. 1295954 
and 1295958 in favor of the Sills Reporting Service in the amounts of 
$134.19 and $261.63, respectively, from which deductions of $86.29 
and $261.63 were certified for deposit to the credit of the Treasurer 
of the United States by reason of the failure of the Sills Reporting 
Service to report a hearing held in Cleveland, Ohio, January 2, 1935, 
under contract Ltb-2, October 29, 1934, with the Textile Labor 
Relations Board. The said hearing was reported by Herman I. Toll 
and associates at a cost of $567.76, resulting in an excess cost to the 
Government of $347.92, the amount heretofore deducted from the 
vouchers involved. 

There is for consideration, also, bureau voucher no. 484 in the 
amount of $428.52 in favor of Cloyd D. Rauch for stenographic 
services rendered the Textile Labor Relations Board in reporting a 
hearing in Portland, Oreg., January 29, 1935. 

The record is to the effect that on December 31, 1934 (Saturday), 
the Textile Labor Relations Board in Washington was notified by 
the Cleveland Regional Board of Cleveland, Ohio, that it would hold 
a hearing in the Industrial Rayon case in Cleveland on January 2, 
1935. This information was telephoned to Mrs. Sibyl A. Sills, owner 
<f the Sills Reporting Service, in New York at 12:30 p.m. the same 
day. Mrs. Sills, according to the administrative report, found it 
impossible to arrange for a reporter for the hearing, and arrangement 
was made for reporting service with Herman I. Toll and associates, 
as above. 

Again on Saturday, January 26, 1935, the Textile Labor Rela- 
tions Board in Washington was notified that a hearing would be 
held in the Oregon Worsted Co. case at Portland, Oreg., Tuesday, 
January 29. Notification was given Mrs. Sills in New York at 
3 p.m. the same day. Again she found it impossible to arrange to 
cover the hearing and Cloyd D. Rauch was employed to do the re- 
porting, resulting in an excess cost to the Government. 
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The contract of Mrs. Sills, doing business as the Sills Reporting 
Service, consisted of bid submitted October 16, 1934, opened October 
24, 1934, and contract executed on or before October 29, 1934, to 
furnish stenographic reporting services for the Textile Labor Rela- 
tions Board from October 29, 1934, to June 16, 1935, inclusive, at 
the prices therein stated. The pertinent provisions of the bid and 
contract are as follows: 


The undersigned Sills Reporting Service, 111 8th Avenue, New York City, 
in response to and according to the terms of the invitation to bid to which this 
proposal is attached, hereby proposes to enter into a contract with the Textile 
Labor Relations Board, in the form annexed hereto and by reference made a 
part hereof, for the reporting of hearings, conferences, or other meetings held 
at Washington, D. C., or elsewhere in the United States, before the Textile 
Labor Relations Board, or any person designated by the Textile Labor Relations 
Board, or paid out of funds administered by the Textile Labor Relations Board, 
and the furnishing of transcripts thereof; and to furnish the labor and mate- 
rials to perform the work mentioned in said contract, under the conditions and 
in the manner therein provided and without any further charge, at the 
following unit prices: 

ca ~ a cd *” * * 


Notice of acceptance by the Textile Labor Relations Board of this proposal, 
addressed to the undersigned, shall forthwith operate as the complete making 
of a contract according to the form attached, with blanks therein contained 
filled in according to this proposal. 

. * * of + eS * 

The reporter shall stenographically report, in accordance with the provisions 
herein set forth, all hearings, conferences, or other meetings before the Board, 
or any person designated by the Board, or paid out of funds administered by 
the Board to take testimony, conduct proceedings, hold meetings, etc., which 
the Board requires to be reported. 

os * + a * a cd 

The Board agrees that, whenever possible, it will cause at least three (3) 
days’ notice to be given of the time and place of contemplated hearings covered 
by this contract; that in emergencies all possible notice will be given. 

om . + - * 7 . 

The reporter shall be liable for all loss, damage, or expense to the Board 
occasioned by any default in the performance of this agreement, and the Board 
may deduct the amount of any such loss, damage, or expense from any amount 
due to the reporter, and recover any additional amount necessary to reim- 
burse for such loss, damage, or expense from subsequent transcripts ordered. 
The reporter shall furnish a good and sufficient bond acceptable to the Board 
for the faithful performance of this agreement for the payment of all loss, 
damage, or expense occasioned by any default of the reporter. 

7 x * + ” a ok 

The “Invitation to bid” and “Proposal or stenographic reporting and re- 


lated service to be rendered the Board”, hereto attached, are hereby made part 
of this agreement. 


The contractor contends that owing to the short notice given her 
in the two instances, 2 days with the intervention of a holiday in the 
one instance, and 3 days with the intervention of a Sunday in the 
other, she is not liable to the Government for the excess costs 
occasioned by her failure to arrange for reporting service for the 
hearings involved. 

Such a conclusion is precluded by the plain provisions of the 
contract. She had bound herself by her bid and contract to report 
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hearings, conferences, or other meetings held at Washington, D. C., 
“or elsewhere in the United States” before the Textile Labor Rela- 
tions Board or any other person designated by said Board or paid 
out of funds administered by said Board. No exception was made of 
any hearing, conference, or meeting, no matter when or where held. 
She had undertaken, also, to be liable for all loss or damage or 
expense to the Board occasioned by any default in the performance 
of the contract and had agreed to the deduction of any such loss, 
damage, or expense from any amount due her and the recovery of 
any additional amount necessary to reimburse such loss, etc., from 
subsequent amounts to become due. While such right would exist, of 
course, independent of the provision therefor, its inclusion in the 
contract served to eliminate any possibility of misunderstanding. 
It may be noted, also, that in this instance the contract form was 
attached to and by reference made a part of the invitation for pro- 
posals, If the contractor had been unready or unwilling to sub- 
scribe to any of its terms she had ample opportunity either to question 
its provisions or refrain from bidding for the work. 

The functions of the Textile Labor Relations Board were broad 
in their scope and its activities were national in character, and ex- 
amination of Executive Order No. 6858, September 26, 1934, by 
which it was created and its functions outlined, is sufficient to dis- 
close its comprehensive character. That it was recognized hearings, 
meetings, and conferences would be held throughout the country was 
indicated by the broad provisions of the contract relative thereto. It 
is manifest, also, from the provision of the contract that the Board 
would give at least 3 days’ notice whenever possible, that it was under- 
stood that many hearings, etc., would be upon short notice. That 
such hearings would sometimes partake of the nature of emergencies 
not permitting of the 3 days’ notice is equally clear from the stipu- 
lation that in emergencies all possible notice would be given. 

The intent of the contract provisions, supra, is too plain to require 
construction or admit of misinterpretation. While the Board would 
give the contractor 3 days’ notice when possible it was understood 
and provided that when that was not possible less notice was sufficient 
and in cases of emergencies any notice, however short, if it was all 
that was possible, was all that was required. 

In the case of the hearing in Cleveland on January 2, 1935, the 
evidence is that the Board was not informed until December 31, 
1934. Three days’ notice was not possible, but Mrs. Sills was notified 
by telephone the same day. All possible notice, therefore, was given. 
The contract made no exceptions of Sundays and holidays and the 
fact that a holiday intervened cannot be considered. The explana- 
tion given by Mrs. Sills of her failure to carry out her contract 

7556°—35——58 





900 DECISIONS OF THE COMPTROLLER GENERAL 


was that her regular reporter in Cleveland had made arrangements 
to leave for the New Year’s week-end. However, the fact that the 
services of stenographic reporters were obtained for the hearing 
demonstrates that such reporters were available, and it was incumbent 
upon the contractor under the circumstances to make arrangements 
as best she could. When she failed to do so she defaulted on her 
contract and became liable for any excess cost to the Government. 

In the case of the hearing in Portland, Oreg., notice was received 
by the Board on January 26, of the hearing on January 29, 1935, 
and was transmitted to Mrs. Sills by telephone the same day. Three 
days’ actual notice was given in this instance and again the fact that 
Sunday intervened cannot be considered. No explanation of the 
default in this instance has been given except a suggestion contained 
in a letter from the Textile Labor Relations Board that “ Mrs. Sills 
had had no reason to anticipate the need for reporting services on 
the West coast—this being the only case which the Board has had in 
that section to date.” Aside from the fact that Mrs. Sills was bound 
under her contract to furnish stenographic services anywhere in the 
United States, the very nature of the Board is adequate answer to 
the argument. The Board was charged with heavy responsibilities 
and authorized to intervene in any manner of disagreement between 
individuals or groups in the several textile industries, and the fact 
that it was not called upon for a hearing, meeting, or conference in 
a particular community or part of the country on one day afforded 
no assurance that it would not be so called upon the next. 

In this instance, also, the fact that the stenographic reporter was 
obtainable is shown by the fact that such a reporter was obtained 
and if Mrs. Sills had no representative in Portland upon whom she 
could call it was her responsibility to make arrangements for one. 

It is unfortunate, of course, that the contractor has been subjected 
to loss in the two instances but that fact cannot weigh against the 
clear rights of the Government under the contract. A lawful con- 
tract must be performed according to its terms or the defaulting 
party must suffer the results of a breach. When such breach has 
occurred under a contract with the Government no official of the 
Government is authorized to give away or remit a claim due the 
United States. Pacific Hardware Company v. United States, 49 Ct. 
Cls. 327. And where a person is both debtor and creditor to the 
Government in any form, the accounting officers are required by law 
to consider both the debits and credits and to certify only the bal- 
ance. Zaggart v. United States, 17 Ct. Cls. 322. 

Under the facts and the plain provisions of the contract there ap- 
pears no legal basis for relieving the contractor of the consequences 
of her default under her contract in the two instances involved. The 
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deductions heretofore made from the two vouchers in favor of Mrs. 
Sills to cover the indebtedness of $347.92 must be and are sustained. 
Bureau voucher no. 484 in the amount of $428.52 in favor of Cloyd 
D. Rauch will be certified for payment if otherwise free from objec- 
tion and any excess cost of the services rendered over the cost to the 
Government under the contract with Mrs. Sills will be deducted 
from amounts otherwise due or hereafter becoming due to her under 
said contract. 


(A-62408) 
TRANSPORTATION OF THE MAILS—LAND-GRANT MILEAGE 


Where a carrier builds a new line of railroad in lieu of a land-grant line 
between two points, the lieu line being longer, and abandons service over 
the land-grant line, the charge for the transportation of the mails over 
the lieu line may not exceed the charge which, but for the abandonment, 
would have been applicable over the land-grant line. 


Comptroller General McCarl to the Postmaster General, June 17, 1935: 
There has been received your letter of May 24, 1935, as follows: 


Due to the construction by the Northern Pacific Railway Company of a 
new track between Pinehurst and Trout Creek, Montana, 17.19 miles in length 
and known as the low line, the old trackage or high line was completely 
abandoned on April 26, 1928, and since that date all trains carrying the 
mails have been operated over the new trackage. The distance via the old 
line was 15.90 miles or 1.29 miles shorter than via the new line. This trackage 
is a part of the land-grant mileage of the Northern Pacific Railway Company. 

In view of your decisions contained in cases A-24142 of September 10, 
1928 and A-36852 of June 23, 1931, to the effect that when a land-grant, road, 
for purposes of its own, uses substituted mileage for land-grant mileage, the 
transportation over such substituted mileage is subject to the same conditions 
which would apply had there been no substituted mileage, it would seem 
that the land-grant rates of pay for the transportation of the mails are 
applicable to trains operating over the new trackage. 

The instant case differs, however, from the two cases cited in that the new 
mileage is longer than the old mileage by 1.29 miles, whereas in both of tlie 
cases cited the mileage via the substituted line was shorter. 

Payment for the transportation of the mails by railroads is made on a 
mileage basis as required by law and in transferring the service from the 
old to the new line from April 26, 1928, the service was authorized on the 
basis of the new or longer mileage. However, in view of the fact that an 
additional expense to the Government is involved, your decision is requested as 
to whether mail pay over the substituted tracks between Pinehurst and Trout 
Creek, Montana, should be authorized at land-grant rates of pay on the basis 
of 17.19 miles, the actual mileage, or should be continued on the basis of the 
mileage (15.90 miles) in effect prior to the construction of the new trackage. 


It appears that the land-grant line from Pinehurst, Mont., to 
Trout Creek, Mont., which has now been abandoned was constructed 
as a part of the line of railroad from Ashland, Wis., to Tacoma, 
Wash., for aid in the construction of which grants of land were 
authorized by the Congress in the act of July 2, 1864, 13 Stat. 365. 
Section 11 of said act provided: 


And be it further enacted, That said Northern Pacific Railroad, or any part 
thereof, shall be a post route and a military road, subject to the use of the 
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United States, for postal, military, naval, and all other government service, 
and also subject to such regulations as congress may impose restricting the 
charges for such government transportation. 


In section 20, the object of the act was stated to be— 


to promote the public interest and welfare by the construction of said railroad 
and telegraph line, and keeping the same in working order, and to secure to the 
government at all times (but particularly in time of war) the use and benefits 
of the same for postal, military and other purposes, * * *. 


By the act of July 28, 1916, 39 Stat. 412, 426, the compensation of 
land-grant roads for transportation of the mail was fixed at 80 per- 
cent of the amount otherwise authorized by said act as follows: 

Railroad companies whose railroads were constructed in,whole or in part 
by a land grant made by Congress, on the condition that the mails should be 
transported over their roads at such price as Congress should by law direct, 
shall receive only eighty per centum of the compensation otherwise authorized 
by this section. 

Payment for the transportation of the mails is required to be 
made on a mileage basis as distinguished from freight or passenger 
transportation, the rates and fares for which are not necessarily on 
such basis. By operation of the statutory conditions upon which 
lands for the construction of the line now abandoned were granted 
and in conformity with the provisions of the act of July 28, 1916, 
supra, the Government became entitled to have the mails transported 
over the now abandoned line at a compensation limited to 80 percent 
of the amount otherwise accruing at applicable mileage rates for the 
actual number of miles occurring in said line. It was held in 10 
Comp. Gen. 552, that where a land-grant railroad builds cut-offs and 
uses substituted mileage for the land-grant mileage, the transporta- 
tion over such substituted mileage is subject to the same conditions 
which would apply had there not been the substituted mileage, citing 
United States v. Northern Pacific Railroad Company, 30 Fed. Rep. 
(2d) 655, rehearing denied 32 Fed. Rep. (2d) 695. The substituted 
mileage involved in 10 Comp. Gen. 552, was less than the original 
land-grant mileage in lieu of which the cut-off was constructed and 
it was accordingly held that the amount accruing to the carrier for 
service over the substituted nonland-grant line should be on the basis 
of the actual mileage involved in the cut-off and at 80 percent of the 
mileage rates otherwise apPlicable over the nonland-grant substitute 
line. 

As you have stated, the mileage via the substituted line here is 
greater than that via the original land-grant line now abandoned 
and your question, therefore, is as to whether the carrier is entitled 
to be paid for the transportation of the mails over the substituted 
and longer nonland-grant line on the basis of the land-grant rate 
per mile for the number of miles occurring in the substituted line, 
indicated in your letter as being 17.19 miles, or at the land-grant 
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rate per mile for the number of miles occurring in the abandoned 
land-grant line, indicated as being 15.90 miles. 

It is well settled that where a railroad has been constructed with 
aid of grants of land made upon the condition that the Government 
shall be entitled to reduced rates for transportation over said road 
the right of the Government to the benefit of the reduction in the 
rates so afforded may not be avoided or modified prejudicially to the 
United States by the expedient of the carrier abandoning service 
over said land-grant road and substituting in lieu thereof service over 
a new line. 

In the instant matter, the Government was entitled to the trans- 
portation of the mails over the land-grant aided line now abandoned 
at the land-grant rate per mile for the number of miles occurring 
therein. It is apparent that if as a result of the abandonment of 
said road, the Government is to be required to pay at the land-grant 
rate per mile for the total mileage occurring in the longer and sub- 
stituted route, the right to transportation—at the charge which 
would have been applicable but for the abandonment—has been lost. 
This would be in violation or abrogation of the rights which became 
vested upon acceptance of the grants of land, and in contravention 
of the purpose stated in the land-grant act “ to secure to the Govern- 
ment at all times * * * the use and benefits” of the line con- 
structed with the aid of grants of land therein authorized. 

Accordingly, you are advised that the carrier through the aban- 
donment of the land-grant line and the substitution for its own pur- 
poses of service via the lieu line may not deprive the Government 
of the benefit of the reduced charges for the transportation of the 
mails which would be applicable but for the abandonment and that 
in such circumstances the charge that would be applicable on the 
basis of the land-grant rate for the mileage over the land-grant road 
as originally constructed and now abandoned constitutes the maxi- 
mum that may be allowed for the substituted service over the lieu 
line. That is to say, the compensation of the carrier should be com- 
puted on the basis of the land-grant rate for the number of miles 
occurring in the abandoned land-grant line, indicated in your letter 
as being 15.90 miles, and not on the basis of the greater mileage via 
the substituted line. See the above-cited Northern Pacific Railroad 
Co. case. 


(A-62728) 
APPROPRIATIONS—RESETTLEMENT ADMINISTRATION 


Funds allocated to the Resettlement Administration from the Emergency 
Relief Appropriation Act of 1985 may not lawfully be used to pay the ex- 
penses of a representative of the Administrator of the Resettlement Admin- 
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istration in attending meetings of the International Housing Congress at 
Prague, in view of the language of section 2 of said act limiting expendi- 
ture of such funds only in the United States and its territories. 


Comptroller General McCarl to the Administrator, Resettlement Administra- 
tion, June 17, 1935: 


I have your letter of June 7, 1935, as follows: 


The Department of State has referred to the undersigned a copy of the 
communication dated May 9, 1935, from the Minister of the Czechoslovak Le- 
gation in Washington, extending to the Government of the United States an 
invitation to be represented by official delegates at the International Housing 
Congress, to be held in Prague from June 23 to June 26, 1935. 

The Department of State has inquired as to whether the Resettlement Ad- 
ministration would care to submit the names of persons considered suitable for 
appointment as official delegates to such congress. The Department of State 
has further indicated that it has no funds for which the expenses of repre- 
sentation at this conference could be defrayed. The conference will cover 
many questions relating to the development of communities in rural and urban 
areas. The information and material to be obtained at such conference will 
undoubtedly be of considerable aid and value in the administration of the 
Resettlement Administration. 

I beg to call your attention to section 2 of the Bmergency Relief Appropria- 
tion Act of 1935, which provides in part as follows: 

“The appropriation made herein shall be available for use only in the United 
States, its Territories and Possessions * * *” 

I would appreciate your decision as to whether I may properly authorize the 
expenditure of moneys, out of the administrative expenses available to the 
Resettlement Administration, for expenses of my representative in attending 
the aforesaid conference, or whether the aforesaid quoted provision would 
prohibit such procedure. 


The Resettlement Administration was established by Executive 
Order No. 7027, dated April 30, 1935, and for the administrative ex- 
penses thereof there was allocated to the Administration from the 
appropriation made by the Emergency Relief Appropriation Act of 
1935, the sum of $250,000. 

Section 3678, Revised Statutes (title 31, U. S. Code, section 628), 
provides: 

All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others. 

Section 2 of the Emergency Relief Act limits the expenditure of 
funds appropriated therein for use only in the United States and its 
Territories and possessions and while funds allotted from appropria- 
tions, under proper authority, become similar in status to direct 
statutory appropriations, they are subject to all the conditions, limi- 
tations, and restrictions applicable to appropriations generally. 

In view of the specific language of the Emergency Relief Act lim- 
iting the availability of the moneys appropriated therein for use only 
in the United States, etc., you are advised that you may not lawfully 
authorize the expenditure of the funds allotted for the administra- 
tive expenses of the Resettlement Administration to pay the expenses 
of your representative in attending the meetings of the International 
Housing Congress to be held in Prague. 
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(A-62758) 
CONTRACTS—CODE COMPLIANCE—READVERTISEMENT 


Bids submitted in answer to advertised specifications stipulating code com- 
pliance opened after May 27, 1935, date of United States Supreme Court 
decision holding unconstitutional the provisions of the National Industrial 
Recovery Act of June 16, 1933, 48 Stat. 196, relative to codes and code com- 
pliance, should be rejected and there should be readvertisement on the 
basis of specifications eliminating such requirement. 


Comptroller General McCarl to the Chairman, United States Board of Tax 
Appeals, June 17, 1935: 


There has been received your letter of June 10, 1935, as follows: 


I have the honor to transmit herewith 11 open bids received under the call 
of May 14, 1935, for bids covering stenographic reporting service for the Board 
for the fiscal year 1936. The 12th bid (unopened) was not received by the 
Board until 3:15 p. m. on May 28, 1935. 

According to the statements submitted by Smith & Hulse, one of the bidders, 
transmitted herewith, and my own calculations as set forth in the memorandum 
also enclosed, I am of opinion that the firm of Smith & Hulse may be con- 
sidered the “ lowest bidder.” The responsibility of this bidder is unquestioned, 
and with these considerations I ask your decision as to whether the contract 
= the coming fiscal year may properly be awarded to the firm of Smith & 

ulse. 


While the unopened bid of Howard B. Smith bears Washington, 
D. C., postmark 7 p. m. May 27, 1935, and should have been deliv- 
ered in time to be opened at 12 noon May 28, 1935, instead of at 
3:15 p. m. of that day, as indicated on the envelope, it appears 
unnecessary at this time to determine whether the bid should be 
opened for the reason that the advertised specifications contained 
a provision that: 

No bid will be considered unless it includes or is accompanied by a certifi- 
cate duly executed by the bidder stating that the bidder is complying with 
and will continue to comply with each approved code of fair competition to 
which he is subject, and if engaged in any trade or industry for which there 
is no approved code of fair competition, then stating that as to such trade or 
industry he has become a party to and is complying with and will continue 


to comply with an agreement with the President under section 4 (a) of the 
National Industrial Recovery Act. (Executive order of March 14, 1934.) 


When the bids—which were required to be accompanied by a 
certificate that the bidder was complying with, and would continue 
to comply with, the applicable approved codes of fair competition, 
or if no code then with the President’s Reemployment Agreement— 
were opened, the Supreme Court of the United States had decided on 
May 27, 1935, in the Schechter case that the provisions of the 
National Industrial Recovery Act of June 16, 1933, 48 Stat. 196, 
et seq., relative to codes and code compliance were unconstitutional. 
And in such connection it is to be noted the National Industrial 
Recovery Board on May 29, 1935, as amended June 3, 1935, sus- 
pended the requirements of Executive Order No. 6646 of March 14, 
1934, as referred to in the above-quoted extract from the adver- 
tised specifications of May 14, 1935. 
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It necessarily follows it would not be proper to now contract on 
bids required to be submitted on the basis of code compliance. 
Consequently, all of the bids should be rejected and there should 
be readvertising on the basis of specifications eliminating such 
requirements. 


(A-62801) 
TRAVELING EXPENSES—FOREIGN VESSELS 


The desire to retain a newly appointed Foreign Service officer in the United 
States for a 30-day instruction period does not authorize the use of a 
foreign vessel for the transportation to his station when there are Ameri- 
can vessels available during the training period for the required trans. 
portation. 


Comptroller General McCarl to the Secretary of State, June 17, 1935: 
There has been received your letter of June 12, 1935, as follows: 


The Honorable Leland Harrison, recently appointed American minister to 
Rumania, took his oath June first, and entered upon an instruction period, 
which under the law is limited to thirty days. Mr. Harrison is now under- 
going an intensive period of instruction which cannot be satisfactorily com- 
pleted before the legal Imitation, which expires June 30. 

The President has recently transferred the present minister to Rumania to 
the Irish Free State and he is leaving Bucharest on June 15 en route to 
his new post. The present situation in Rumania, due to certain negotiations 
between that Government and the United States now in progress, is such that 
the public interests will best be served if the new minister, Mr. Harrison, and 
his family should reach Bucharest as soon as practicable after the completion 
of his instruction work on the 30th of June. 

An earnest endeavor has been made to obtain transportation for Mr. Harri- 
son and his family upon an American vessel sailing early in July after the 
completion of Mr. Harrison’s instruction period, but, I am told, no accommo- 
dations are available upon any American vessel until about the middle of July. 
Accommodations can be obtained, however, for both Mr. Harrison and his 
family on the Conte Grande, a foreign vessel, sailing from New York on July 
8 and going direct to Trieste from whence Mr. Harrison could go speedily by 
rail to Bucharest. , 

Having in mind the provision of section 601 of the Merchant Marine Act of 
May 22, 1928, I would appreciate it if you could see your way clear to decide 
that in view of the circumstances recited there would be no objection to Mr. 
Harrison and his family sailing on a foreign vessel at public expense. 


It is not understood that the law requires 30 days of instruction 
for all Foreign Service officers, that being merely the maximum period 
of instruction after appointment fixed by section 1740, Revised Stat- 
utes, during which the newly appointed officer may be paid com- 
pensation before beginning transit to his post of duty. The shorten- 
ing of such period of instruction for a few days could doubtless be 
supplemented by written instruction or by a study of the published 
regulations and rulings of your Department after the officer reaches 
his post of duty. The provisions of section 601 of the Merchant 
Marine act, 45 Stat. 697, are for observance by all officers and em- 
ployees of the Government, the only exception permitted being when 
no American vessels are available or when the traveler’s mission re- 
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quires the use of a foreign vessel. Of course, there is nothing on the 
particular foreign vessel suggested for use by this traveler which 
has such relation to his mission as to require the use of that particu- 
lar vessel. This office is informed that there are American vessels 
available as follows: the S. S. Hwochorda, sailing June 25, reaching 
Naples July 6; the S. S. Manhattan, sailing June 19, reaching Havre 
June 26 and Hamburg June 27; the 8. S. President Harding, sailing 
June 26, reaching Havre July 4 and Hamburg July 5. There being 
American vessels available it must be held that the use of the foreign 
vessel is not authorized. 


(A-61311) 
COMPENSATION—OVERTIME—40-HOUR WEEK 


No per diem in lieu of subsistence or other travel expenses accrue to an 
employee during the period of a stop-over for personal reasons while 
otherwise in a travel status. 

The overtime for which compensation at the rate of time and one-half time 
is authorized by section 23, of the act of March 28, 1934, 48 Stat. 522, 
establishing the 40-hour week, has reference to time in excess of 40 hours 
a week during which the employee is engaged .in labor. No labor is 
performed during periods of travel between duty stations and head- 
quarters and accordingly during official travel time the employee is 
limited to pay at the basic rate per hour for not to exceed 8 hours per day. 


Comptroller General McCarl to the Secretary of Commerce, June 18, 1935: 


There has been considered the letter dated January 28, 1935, 
from the Acting Assistant yr ed of Commerce, forwarding for 
er 


direct settlement the claim of Frederick W. Morong for $5.25 per 
diem in lieu of subsistence at the rate of $3.50 a day for 114 days 
on October 7 and 8, 1934, and also forwarding for consideration the 
request of the Commissioner of Lighthouses for decision of ques- 
tions as follows: 

(A) Can an employee who regularly works but forty hours per week (eight 
hours each day from Monday to Friday, inclusive) and is paid on an hourly 
basis be required to travel on Saturdays and Sundays without payment of 
salary on an overtime basis for such time? 

(B) If not, should his per diem be allowed to continue during the time 
he interrupts his travel over week ends? 

(C) If not, should time lost in the succeeding week because of interruption 
of his travel be charged to leave? Using facts stated in the attached voucher 
for example: If Mr. Morong cannot be required to travel on Saturdays and 
Sundays without compensation for time in travel status, should the period 
from 7:30 a. m. (at which time he regularly reports for duty on week days) 
until 10:45 a. m. on October 8, 1934, be charged to leave? 


Pursuant to travel order dated September 25, 1934, Frederick 
W. Morong, a machinist in the Lighthouse Service working on a 
40-hour week basis, Monday to Friday, inclusive (sec. 23 of the act 
of March 28, 1934, 48 Stat. 522, 14 Comp. Gen. 215), left his official 
station at Portland, Maine, Monday, October 1, 1934, and arrived 
at Manana Island for repair of fog signal, leaving at 1:00 p. m., 
Saturday, October 6, by motor boat for Thomaston, Maine, arriving 
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at 3:30 p.m. He could have left Thomaston at 5:35 and arrived 
in Portland, his duty station, at 8:20 the same day, but he states 
that the motor boat in which he traveled was small, with little or no 
shelter, and that on account of a bad rainstorm he was drenched 
and very cold upon arrival at Thomaston, necessitating a lay-over 
at that place until 7:45 a. m. Monday, October 8, 1934, at which 
time he left for Portland, Maine, arriving at 10:45 a.m. Claim for 
additional per diem for Sunday, October 7, and Monday, October 8, 
1144 days, amounting to $5.25, was disallowed by the administrative 
office. 

An employee necessarily engaged in traveling on official business 
under competent orders away from official duty station is to be re- 
garded as in a travel, as well as duty status, but any interruption 
for personal reasons suspends such duty and travel status. Thus 
this employee continued in a travel and duty status until 3:30 p. m. 
Saturday, October 6, which status was then interrupted for personal 
reasons and was not resumed until Monday at 7:45 a. m., October 8, 
by reason of departure from Thomaston, Maine. 

Section 51 of the Standardized Government Travel Regulations 
issued January 30, 1934, provides as follows: 

Day defined.—In computing the per diem in lieu of subsistence for continuous 
travel of more than 24 hours the calendar day (midnight to midnight) will be 
the unit, and for fractional parts of a day at the commencement or ending of 
such continuous travel, constituting a travel period, one-fourth of the rate for 
a calendar day will be allowed for each period of six hours or fraction thereof. 
For continuous travel of less than 24 hours, constituting a travel period, such 
period will be regarded as commencing with the beginning of the travel and 
ending with the completion thereof, and for each six-hour portion of the period 
or fraction thereof one-fourth of the rate for a calendar day will be allowed: 
Provided, That no per diem will be allowed when the departure is after 8 a. m., 
and the return on the same day is prior to 6 p. m., or for any absence not 
exceeding three hours. 

As the stop-over from 3:30 p. m., Saturday, to 7:45 a. m., Mon- 
day, was for personal reasons the claimant is not entitled to any 
per diem in lieu of subsistence between those hours. As he was in 
a travel status 15 hours and 30 minutes Saturday he would be entitled 
to only three-fourths of a per diem for that day, and from 7:45 a. m., 
to 10:45 a. m., Monday, entitles him to an additional one-fourth per 
diem. As he was paid a full per diem for Saturday nothing addi- 
tional is due him. 

Section 23 of the act of March 28, 1934, 48 Stat. 522, establishing 
the 40-hour week contains the following proviso: 

* * * Provided, That the regular hours of labor shall not be more than 


forty per week; and all overtime shall be compensated for at the rate of not 
less than time and one-half. 


The over-time for which the statute authorizes time and one-half 
has reference to time in excess of 40 hours per week during which the 
employee is engaged in “labor”. During the time this employee 
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was traveling between his temporary duty station and headquarters 
he was not engaged in labor, even though in a duty as distinguished 
from a nonpay status, and accordingly time spent on such trips should 
be eliminated when computing hours of labor for over-time pay 
purposes, the employee being entitled for such official travel time to 
pay at the basic rate per hour for not to exceed 8 hours in any one 
day, together with per diem in lieu of subsistence, as stated above, 
even though the time actually spent on official travel may exceed 
8 hours. Morong would not be entitled to any compensation or 
per diem for the time between 3:30 p. m., Saturday, and 7:45 a. m., 
Monday. The questions presented are answered accordingly. 





(A-58115) 
PERSONAL SERVICES—ARCHITECTS—ADVERTISING 


The exception of personal services from the requirements of advertising under 
section 8709, Revised Statutes, is identified with and attaches to the 
individual and means that the personal element predominates and necessi- 
tates a selection of the person and that the contracting be directly with 
and binding upon that person. It is not an authority to contract for an 
individual’s services through another agency. 

If the services of particular architects are administratively determined to be 
necessary to the success of a contemplated project, the selection should be 
made by responsible officials of the Government service and the services 
of such architects secured either by employment or by contracting directly 
with the individuals and not through an intermediate non-Government 
agency. 


Comptroller General McCarl to the Administrator, Federal Emergency Adminis- 
tration of Public Works, June 20, 1935: 


Reference is had to your letter of May 24, 1935, as follows: 


In connection with the low cost housing and slum clearance project in Brook- 
lyn, New York, designated as the Williamsburg Project No. H-1301, we propose 
now to enter into a contract, for architectural services, as described below, with 
the New York City Municipal Housing Authority. You will remember that you 
approved under date of March 27, 1985, subject to certain conditions, a proposed 
agreement between the Government and the Authority for procuring options 
on behalf of the Government on the same project. 

The services required will be those called for by our usual form of archi- 
tect’s contract which was approved by you under date of March 15, 1935, and 
the contract will be in that form, except, of course, for changes necessary to 
adapt it to the particular facts. The contract will specify that the actual work 
will be performed by a certain group of well-known architects of the city of 
New York joined together as a partnership for the purpose, and will provide, 
as usual, that any other architects, landscape architects, or engineers employed 
to aid in the work, as well as their compensation, must be first approved on 
behalf of the Government, and that all services rendered will be subject to 
Government approval. 

The fee to be paid by the Government will be calculated, as usual, upon the 
cost of construction at a rate to be determined by the schedule used on all 
similar projects, but not to be higher than a stated maximum, The amount 
will be further specifically limited to the amount to be paid by the Authority to 
the architects, So as to prevent the Authority from making any financial profit. 
Consequently, the only variation from our usual employment of architects 
on such projects will lie in the existence of the Authority as a directing inter- 
mediate party. 





910 DECISIONS OF THE COMPTROLLER GENERAL 


The reasons for the desirability of contracting with the Authority correspond 
somewhat with the reasons for contracting with it for procuring options, and 
are as follows: 

1. The authority is vitally interested in housing projects in New York City 
and its sole reason for existence is the furthering of such projects. It was 
created for the purpose of studying, initiating, and managing such projects, and 
it has a large staff of architects, engineers, and draftsmen who for a period of 
many months have done extensive work in studying the housing needs of New 
York City and the types, sizes, layout, and other features of the buildings 
believed best adapted to such purposes, particular studies having been made 
in regard to the neighborhood of this site. The results of all such studies, as 
well as the present services of the staff, will be made available to the project 
with no additional cost whatsoever. I believe it in the Government’s interests 
to take the fullest advantage of the work of that staff, and that that result 
can be best obtained by making the authority the acual contracting party, 
subject to our customary provisions for protection of the Government. 

2. The authority's obligations to the taxpayers of the city require it to take 
a major part in projects of this character, and it has therefore urged that the 
contract be made with it. In view of the authority’s purposes and history, and 
particularly its extensive work in connection with this and other proposed 
projects, I believe that it should be given every opportunity to work in cooper- 
ation with the Government in the development of such projects in the city 
of New York, subject to such safeguards and provisions for control as the 
Government deems necessary to protect its interests, and, further, that the 
proposed method of procuring architectural services will not only amply protect 
but will further the interests of the Government. 

Your advice is requested as to whether or not the General Accounting Office 
will have any objection to making disbursements under the proposed contract 
if entered into by this administration. 


Section 3709, Revised Statutes, provides: 

All purchases and contracts for supplies or services, in any of the depart- 
ments of the Government, except for personal services, shall be made by ad- 
vertising a sufficient time previously for proposals respecting the same, when the 
public exigencies do not require the immediate delivery of the articles, or 
performance of the service. When immediate delivery or performance is 
required by the public exigency, the articles or service required may be procured 
by open purchase or contract, at the places and in the manner in which such 
articles are usually bought and sold, or such services engaged, between 
individuals. 

The exception of personal services from the requirements of sec- 
tion 3709, Revised Statutes, is identified with and attaches to the 
individual and means that the personal element predominates and 
necessitates that there be selection of the person and that the con- 
tracting be directly with and binding upon that person. It is per- 
sonal to the one contracting and not an authority to contract for that 
one’s services through another. 9 Comp. Gen. 169. It would not be 
permissible, therefore, to contract with the New York City Munic- 
ipal Housing Authority to select and furnish to your administration 
such architects as it may deem proper—and to contract with the 
authority to in turn contract in your behalf for only such architects 
as you may select or approve, would seem even if authorized an 
unnecessarily involved procedure. 

If the services of particular architects are administratively deter- 
mined to be necessary to the success of the contemplated project, the 
selection of the particular architects should be made by responsible 
officials of your administration and the services of such architects 
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to the extent necessary should be secured either by employment or by 
contracting directly with the individuals and not through an inter- 
mediate agency. It should be understood that in Government proj- 
ects, such as involved in the present matter, there is for consideration 
first whether the services incident to such projects, including archi- 
tectural services, may not be performed by officers and employees of 
the Government. The employment of outside professional service 
under contract should be resorted to only when due to the highly 
technical features of the project or for other reasons the use of regu- 
lar employees of the Government would not be adequate to accom- 
plish the purpose authorized by law. 


(A-62677 
CONTRACTS—CODE COMPLIANCE—READVERTISEMENT 


Where the lowest bidder has not been determined after two months sinte the 
bids were opened, and in the meantime the Supreme Court of the United 
States declared the code provisions of the National Industrial Recovery 
Act unconstitutional and the requirement for code compliance by Govern- 
ment contractors was suspended, it is in the interests of the United States 
to reject all of the bids based on code compliance and to readvertise elimi- 
nating the requirement that the bidder submit a certificate of code com- 
pliance. 


Comptroller General McCarl to the Secretary of the Treasury, June 20, 1935: 


There has been received your letter of June 6, 1935, as follows: 


This Department advertised for bids for furnishing all labor and materials, 
et cetera, for exterior painting and miscellaneous repairs at the United States 
Post Office, Salem, Ohio, in accordance with specification dated November 3, 
1934. At opening, April 23, 1935, four bids were found to have been submitted 
ranging from the low bid of Sidney Terry, doing business as Midwest Painting 
Service, 2015 West Grand Avenue, Chicago, Illinois, in the amount of $492.00, 
to the high bid in the amount of $1,385.00. 

Under date of April 23, 1935, the Custodian requested the low bidder to 
submit an explanation of the fact that his bid was very much lower than any 
other bid received. On April 29, 1935, the low bidder advised that his esti- 
mator had made an error in adding up the items of the bid and that the bid 
as submitted was below what it would cost to do the work. On May 22, 1935, 
the low bidder advised that his original estimate had been $692.00 but that in 
writing up the bid the figure $492.00 had been written in by mistake. He 
offered to stand by the bid as made, however, if the Government insisted. 
The low bidder also forwarded his aflidavit and an estimate sheet signed by 
his estimator and which, Mr. Terry stated, was a list of the figures submitted 
by said estimator. There is no further evidence as to whether this is the 
original estimate sheet. 

The second low bid submitted was that of John Auld, Salem, Ohio, in the 
amount of $742.50, accompanied by guaranty check in the amount of $74.25. 
Mr, Auld is considered a responsible bidder. However, if the low bid were 
corrected, it would still be the lowest of all those received. 

Since the low bidder has, in effect, requested that his bid be either corrected 
or disregarded, and in view of your decisions to the effect that the question 
of correcting or disregarding a low bid because of a claim of error must be 
submitted to you prior to any award, the case is submitted for your con- 
sideration and decision as to whether the low bid may be corrected and the 
contract awarded in the revised amount, or the low bid disregarded and the 
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contract awarded to the second low bidder. In view of the approaching end 
of the fiscal year 1935, it will be appreciated if this matter can be expedited. 

The following pertinent papers are attached and it is requested that they 
be returned with your decision: Specification dated November 3, 1934: Original 
bids of first and second low bidders; synopsis of bids received; low bidder's 
letters of April 29 and May 22, 1935; affidavit of May 22, 1935, and estimate 
sheet signed by E. T. Walters. 

Approximately 2 months have elapsed since the bids were opened 
April 23, 1935, containing certificates of compliance with the appli- 
cable code of fair competition as required by Executive Order No. 
6640 of March 14, 1934, and in the meantime, May 27, 1935, the 
Supreme Court of the United States decided that there was no 
constitutional basis for the codes of fair competition under the 
National Industrial Recovery Act of June 16, 1933, 48 Stat., 195, 
et seq., with the result that the National Industrial Recovery Board 
on June 3, 1935, suspended the requirements of the Executive order 
of March 14, 1934. In view thereof, there is now no legal basis for 
requiring a Government contractor to comply with the applicable 
approved code of fair competition. It would appear to be in the 
interest of the United States to now reject all bids in this case with 
readvertisement eliminating the requirement that the bidder sub- 
mit a certificate of code compliance and agree in the contract .o com- 
ply with the code in completion of the contract. 

Such conclusion renders unnecessary any determination at this 
time whether the low bidder in this case did in fact make such mis- 
take in the submission of his bid as would justify either reformation 
or disregard of the bid. 


(A-62730) 
CONTRACTS—CODE COMPLIANCE—PETROLEUM PRODUCTS 


Rejection of a low and otherwise proper bid submitted for delivery of gasoline 
or other petroleum products to the United States upon the basis that such 
bidder had been administratively determined to be a violator of some pro- 
vision of the act of February 22, 1935, 49 Stat. 30, superseding section 9 
of the National Industrial Recovery Act declared unconstitutional by the 
Supreme Court of the United States, is not authorized. 


Comptroller General McCar!l to the Secretary of the Interior, June 20, 1935: 
There has been received your letter of June 8, 1935, as follows: 


The Bureau of Reclamation recently advertised for bids for tank car gaso- 
line and among the bids received were two from the Texas Oil Company and 
the Continental Oil Company, both of which concerns were previously declared 
to be violators of section 7—-A of the National Industrial Recovery Act as em- 
bodied in section 7, article II, of the Petroleum Code. In conformity with the 
provisions of the Executive order of the President dated March 14, 1934, and also 
in view of your decision regarding violation of codes by bidders, this Depart- 
ment has refused to consider or entertain any bids received from the above- 
named companies. 

In view of the recent Supreme Court decision regarding the National Indus- 
trial Recovery Act this department desires to be advised whether we would be 
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justified in continuing the rejection of bids received from companies which have 
been held to be in violation of codes, or whether award can now be made to 
these companies, provided their bids are low. 

The Petroleum Code as initially issued was based on section 9 of 
the National Industrial Recovery Act of June 16, 1933, 48 Stat, 200, 
which was subsequently held to be unconstitutional in an opinion and 
judgment dated January 7, 1935, of the Supreme Court of the United 
States in Panama Refining Company, et al, v. Ryan, et al. There- 
after, the Congress in act approved February 22, 1935, attempted to 
meet the defects in section 9 of the act of June 16, 1933, as pointed 
out in the Panama Refining Co. case. Whether it has done so re- 
mains to be seen in view of the opinion and judgment dated May 27, 
1935, of the Supreme Court of the United States in the Schechter 
case. However, unless and until the act of February 22, 1935, is 
invalidated or repealed it is to be observed by the administrative and 
accounting officers of the United States. 

However, the Petroleum Code of Fair Competition necessarily fell 
with section 9 of the act of June 16, 1933, and there is nothing what- 
ever in the act of February 22, 1935, which could be interpreted as 
reviving such code or as authorizing another code of fair competi- 
tion to enforce the terms of said act. Section 6 of the act of Febru- 
ary 22, 1935, provides a fine of not to exceed $2,000 or imprisonment 


not to exceed six months or both such fine and imprisonment upon 
conviction for knowingly violating any provision of said act and 
section 10 thereof provides that: 


Sec. 10. (a) Upon application of the President, by the Attorney General, 
the United States district courts shall have jurisdiction to issue mandatory 
injunctions commanding any person to comply with the provisions of this act or 
any regulation issued thereunder. 

(b) Whenever it shall appear to the President that any person is engaged 
or about to engage in any acts or practices that constitute or will constitute 
a violation of any provision of this act or of any regulation thereunder, he may 
in his discretion, by the Attorney General, bring an action in the proper United 
States district court to enjoin such acts or practices, and upon a proper show- 
ing a permanent or temporary injunction or restraining order shall be granted 
without bond. 

(c) The United States district courts shall have exclusive jurisdiction of 
violations of this act or the regulations thereunder, and of all suits in equity 
and actions at law brought to enforce any liability or duty created by, or to 
enjoin any violation of, this act or the regulations thereunder. Any criminal 
proceeding may be brought in the district wherein any act or transaction con- 
stituting the violation occurred. Any suit or action to enforce any liability 
or duty created by this act or regulations thereunder, or to enjoin any violation 
of this act or any regulations thereunder, may be brought in any such district 
or in the district whereia the defendant is found or is an inhabitant or tran- 
sacts business, and process in such cases may be served in any other district of 
which the defendant is an inhabitant or wherever the defendant may be found. 
Judgments and decrees so rendered shall be subject to review as provided in 
sections 128 and 240 of the Judicial Code, as amended (U. S. C., title 28, secs. 
225 and 347). 


That is to say, the act of February 22, 1935, provides the punish- 
ment and establishes the judicial procedure to be followed in event of 
the violation of any provision thereof—and nowhere therein is there 
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included any authority of law for officers of the United States to 
reject a low and otherwise proper bid submitted by any person, firm, 
or corporation subject to the act because it may be believed that they 
have violated some provision thereof. In this connection, your at- 
tention is invited to the fact that the requirements of Executive 
Order No. 6646 of March 14, 1934, relative to code compliance have 
been suspended. See Administrative Orders of May 29 and June 3, 
1935, of the National Industrial Recovery Board. 

Answering your question specifically, you are advised that the 
rejection of a low and otherwise proper bid submitted for delivery 
of gasoline, or other petroleum products to the United States upon 
the basis that such bidder had been administratively declared to be 
a violator of some provision of the act of February 22, 1935, is not 
authorized. 


(A-62729) 


OFFICERS AND EMPLOYEES—APPOINTMENT—RURAL ELECTRIFICA- 
TION ADMINISTRATION 





Pursuant to section 3 of the Emergency Relief Appropriation Act of 1935, 
49 Stat. 118, approved April 8, 1935, the Administrator of the Rural 
Electrification Administration and any assistant or deputy administrator 
nuthorized to act as head of the establishment in the absence of the 
Administrator or otherwise, and any State or regional administrators 
appointed for duty outside of the District of Columbia whose salaries may 
equal or exceed $5,000 per annum, are required to be appointed by the 
President by and with the advice and consent of the Senate. 










Comptroller General McCarl to the Administrator, Rural Electrification Ad- 
ministration, June 21, 1935: 


There has been received a letter of June 8, 1935, from your chief 
clerk, as follows: 








Reference is made to Public Resolution No, 11—74th Congress, section 3, 
which states that any administrator or other officer receiving a salary of 
$5,000 or more per annum shall be appointed by the President. 

Decision is requested as to whether or not this applies to members of the 
staff of this Administration appointed by the Administrator and under his 
supervision, 
















In this connection your attention is invited to the fact that only 
the heads of departments or establishments or assistants authorized 
to act in their stead—or, in certain cases, disbursing officers—are 
authorized by law to submit questions to this office for decision. 
But accepting, in this instance, the submission as if made by you, you 
are advised as follows: 

Section 38 of the Emergency Relief Appropriation Act of 1935, 
approved April 8, 1935, 49 Stat. 118, provides: 

Any Administrator or other officer, or the members of any central board, or 


other agency, nbamed to have general supervision at the seat of Government 
over the program and work contemplated under the appropriation made in 
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section 1 of this joint resolution and receiving a salary of $5,000 or more per 
annum from such appropriation, and any State or regional administrator re- 
ceiving a salary of $5,000 or more per annum from such appropriation (except 
persons now serving as such under other law), shall be appointed by the 
President, by and with the advice and consent of the Senate: Provided, That 
the provisions of section 1761 of the Revised Statutes shall not apply to any 
such appointee and the salary of any person so appointed shall not be increased 
for a period of six months after confirmation. 


The Rural Electrification Administration was established by Ex- 
ecutive Order No. 7037 of May 11, 1935, which contains the follow- 
ing provisions with respect to the personnel of your Administration: 


By virtue of and pursuant to the authority vested in me under the Emer- 
gency Relief Appropriation Act of 1935, approved April 8, 1935 (Public Reso- 
lution No. 11, 74th Congress), I hereby establish an agency within the Gov- 
ernment to be known as the “ Rural Electrification Administration”, the head 
thereof to be known as the “ Administrator.” 

I hereby prescribe the following duties and functions of the said Rural 
Electrification Administration to be exercised and performed by the Adminis- 
trator thereof to be hereafter appointed : 

To initiate, formulate, administer, and supervise a program of approved 
projects with respect to the generation, transmission, and distribution of electric 
energy in rural areas. 

In the performance of such duties and functions, * * * I hereby author- 
ize the Administrator to accept and utilize such voluntary and uncompensated 
services and, with the consent of the State, such State and local officers and 
employees, and appoint, without regard to the provisions of the civil-service 
laws, such officers and employees, as may be necessary, prescribe their duties 
and responsibilities and, without regard to the Classification Act of 1923, as 
amended, fix their compensation: Provided, That insofar as practicable, the 
persons employed under the authority of this Executive order shall be selected 
from those receiving relief. 


It will be noted that, with respect to officers at the seat of Govern- 
ment the statute is applicable to those “named to have general 
supervision at the seat of Government over the program and work 
contemplated under the appropriation.” As the general supervision 
over the projects to be administered by your Administration is, by 
the terms of the Executive order, supra, vested in the Administrator, 
it would appear that the Administrator, as the Rural Electrification 
Administration is now constituted, is the only official thereof at the 
seat of Government that would come within the purview of the 
above-quoted provision of the statute, but should there be an 
assistant, or deputy administrator or other officer authorized to act 
as the head of the establishment either in the absence of the Adminis- 
trator or otherwise, any such officer, if to be paid a salary at the 
rate of $5,000 or more per annum under the appropriation made in 
the said act of April 8, 1935, would have to be appointed by the 
President, by and with the advice and consent of the Senate. 

Should State or regional administrators under your Administra- 
tion be appointed for duty outside of the District of Columbia, they, 
also, would be subject to the provisions of the above-quoted provision 
of law if their salaries equal or exceed $5,000 per annum. 

7556°—35——59 
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(A-61600) 


COMPENSATION—DOUBLE—RETIRED MARINE CORPS OFFICER 
HOLDING STATE OFFICE 


After the Federal funds loaned or granted to a State under authority of section 
1 of the Emergency Relief Appropriation Act of 1935, dated April 8, 1935, 
are receipted for by the State they become State funds, and in the absence 
of a condition of the loan or grant specifically prescribed to the contrary, 
there would be no Federal law precluding a retired Marine Corps officer 
from holding an office or position created by a State, the salary of which 
is paid from the funds loaned or granted by the Federal Government. 


Comptroller General McCarl to the Secretary of the Navy, June 25, 1935: 
There has been received your communication of April 23, 1935, 
forwarding for consideration the following request for decision dated 


April 16, 1935, from the Paymaster General of the United States 
Marine Corps: 


1. Reference is made to the provisions of section 212 of the Hconomy Act 
of June 30, 1932 (47 Stat. 406), reading as follows: 

“(a) After the date of the enactment of this act, no person holding a civilian 
office or position, appointive or elective, under the United States Government or 
the municipal government of the District of Columbia or under any corporation, 
the majority of the stock of which is owned by the United States, shall be 
entitled, during the period of such incumbency, to retired pay from the United 
States for or on account of services as a commissioned officer in any of the 
services mentioned in the Pay Adjustment Act of 1922 (U. 8S. C., title 87), at 
a rate in excess of an amount which when combined with the annual rate of 
compensation from such civilian office or position, makes the total rate from 
both sources more than $3,000; and when the retired pay amounts to or exceeds 
the rate of $3,000 per annum such person shall be entitled to the pay of the 
civilian office or position or the retired pay, whichever he may elect. As used 
in this section, the term ‘ retired pay’ shall be construed to include credits for 
all service that lawfully may enter into the computation thereof. 

“(b) This section shall not apply to any person whose retired pay plus 
civilian pay amounts to less than $3,000; Provided: That this section shall not 
apply to regular or emergency commissioned officers retired for disability in- 
curred in combat with an enemy of the United States.” 

2. A question has been presented to this office as to whether a retired 
officer of the Marine Corps, retired for causes other than disability incurred 
in combat with an enemy of the United States, whose retired pay does not 
exceed $3,000, per annum, may receive compensation for civil employment on 
a State project which is financed in whole or in part from funds allocated 
to the State by the Federal government under the recently enacted work-relief 
act, to the extent that his retired pay when added to his civil compensation 
may exceed $3,000, per annum. 

8. The ruling of the Comptroller General, in decision of February 10, 1934 
(A-53486), has been noted in this connection, but there is a doubt as to the 
similarity of circumstances. It is accordingly recommended that a decision 
by the Comptroller General be requested on the question presented. 


Section 1 of the Emergency Relief Appropriation Act of 1935, 
dated April 8, 1935, 49 Stat. 115, provides in part as follows: 


* * * this appropriation shall be available for the following classes of 
projects, * * * (g) loans or grants, or both, for projects of States, Terri- 
tories, Possessions, including subdivisions and agencies thereof, municipalities, 
and the District of Columbia, and self-liquidating projects of public bodies 
thereof, where, in the determination of the President, not less than twenty-five 
per centum of the loan or the grant, or the aggregate thereof, is to be expended 
for work under each particular project, $900,000,000; * * 
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Whether the restrictions and limitations of Federa] statutes, in- 
cluding section 212 of the Economy Act quoted in your letter, will 
apply to expenditures made by a State or other political subdivision 
from funds loaned or granted by the Federal Government under this 
statutory authority, will depend of course on the terms and condi- 
tions of the particular loan or grant. However, after the loaned or 
granted Federal funds are receipted for by the State or other politi- 
cal subdivision, they become State funds (decision of Jan. 2, 1935, 
A-56783), and in the absence of a condition of the loan or grant 
specifically prescribed to the contrary, there would be no Federal law 
precluding a retired Marine Corps officer from holding an office or 
position created by a State or other political subdivision, the salary 
of which is paid from the funds loaned or granted by the Federal 
Government under the authority of the said act. The question pre- 
sented is answered accordingly. 


(A-63198) 
TRANSPORTATION—FARES—TICKETS—MISROUTING 


Where a traveler requests a ticket at the lowest fare permitting stop-over 
at certain designated points and the carrier issues a ticket via a route 
over which a higher fare applies, there is such misrouting as to justify 
limiting the charge against appropriated moneys to an amount not in 
excess of the lower fare over an available route which would serve the 
traveler’s purposes. 


Assistant Comptroller General Elliott to the Auditor of Passenger Accounts, 
Southern Pacific Company, June 25, 1935: 


Your letter dated May 16, 1935, your file QP 10381-B, requests 
review of settlement T-9020814, dated October 31, 1933, which dis- 
allowed Southern Pacific Co. claim (bill P 10381) for $13.16 for pas- 
senger transportation between Portland, Oreg., and Seattle, Wash., 
the traveler being Dwight E. Avis, Chief, Special Agents, Bureau of 
Prohibition. 

The record shows that Mr. Avis requested the Chicago, Burlington 
& Quincy Railroad Co. at Chicago, Ill., to furnish him the lowest- 
priced round-trip ticket from Chicago good for travel to Kansas 
City, Mo., Los Angeles, and San Francisco, Calif., Seattle, Wash., 
Denver, Colo., and Omaha, Nebr.; that he was advised by the carrier 
that “the only thing available was the fare-and-a-half round-trip 
ticket good for 90 days ” and that— 


* * * jin order to travel to the places named they could not sell * * * 
a round-trip ticket via Seattle, but could via Portland, and advised * * * 
(Mr. Avis) to purchase the ticket and then use an additional Government travel 
request from Portland to Seattle and return * * 
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Mr. Avis issued transportation request J-341771, December 28, 
1932, to cover his transportation from Chicago; the request showing 
that it covered service— 
from Chicago, Ill., to San Francisco, Calif., and return via C. R. I. and Pac. to 


Kansas City Santa Fe R. R. to Los Angeles S. P. R. R. to Portland—-U. P. R. R. 
to Denver-C. B. & Q. R. R. to Chicago, Tl. 


Insertions on the face of the request in the space provided for 
“Form No Ticket No (to be filled in by ticket agent)” and 
“Value (to be inserted by carrier)” indicate that the Chicago, Bur- 
lington & Quincy Railroad Co. issued form no. 6434, ticket no. 6733, 
valued at $162.99, and the amount thus shown was claimed by the 
Chicago, Burlington & Quincy Railroad Co. on its bill A-9902 and 
paid by R. D. Allison, disbursing clerk, Department of Justice, on 
voucher 29378, March 16, 1933. 

Thereafter the Southern Pacific Co. submitted a claim (bill 
P 10381, June 1933) for $13.16 for transportation from Portland, 
Oreg., to Seattle, Wash., and return, supported by transportation 
request J-341796 purportedly issued by Mr. Avis at San Francisco 
January 4, 1933, and honored by the Southern Pacific Co. on the 
same date by the issuance of form no. 8522, ticket no. 24950, but with- 
out any showing of “ Value (to be inserted by carrier) .” 

The record shows in this connection, however, that after his 
arrival at San Francisco Mr. Avis presented the ticket received at 
Chicago to the Southern Pacific Co. “to be countersigned for the 
return trip ” and at the same time presented a transportation request 
(number not indicated) for transportation between Portland and 
Seattle as advised in Chicago by the carrier there but was informed 
by the Southern Pacific Co. that he— 

* * * was entitled under * * * ticket [from Chicago] to the trip 


from Portland to Seattle and return and thit the issuing agent in Chicago 
should have included that tripin * * * ticket * * * 


The Southern Pacific Co. then issued the ticket for the Portland- 
Seattle service and Mr. Avis canceled the transportation request he 
had prepared therefor. 

Several months later the city ticket agent of the Southern Pacific 
Co. at San Francisco wrote to Mr. Avis in Washington, D. C., as 
follows: 


On January 4, 1933, you were in this office making an exchange on your 
ticket form 6402 No. 4161 [but compare form number and ticket number shown 
on request J-341,771] * * *. You stated that your original request included 
Seattle and that it was necessary for you to go to that city therefore we issued 
our form 8522, No. 24950, to cover this side trip. 

Our auditor has now charged our accounts with $13.16 for this side trip as 
your ticket was not routed via the Union Pacific System from Portland to 
Council Bluffs. 

Please advise if your original request actually included Seattle and if not 
please forward us a Government request to cover this side trip. 


Mr. Avis’ reply set forth the circumstances as outlined herein 
attending issuance of the ticket at Chicago and concluded— 
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If you have made an error, and should it turn out that the issuing agent in 
Chicago was correct, now that you have all the facts in writing I will forward 
you 2 Government travel request calling for round-trip travel between Portland 
and Seattle under date of January 5, 1933, which was the date I left San 
Francisco for Seattle. 


In response the city ticket agent informed Mr. Avis— 


The Burlington ticket agent at Chicago was correct in informing you that 
you were not entitled to a free-side-trip from Portland to Seattle. In order to 
obtain this side trip free it is necessary for a ticket to be routed via the Union 
Pacific System from Portland to Council Bluffs. The route that you wished to 
use was Union Pacific to Denver, Burlington Route to Omaha and Chicago. 

When your ticket was presented at this office for validation and the question 
of side trip arose our clerk failed to notice that your ticket was routed Burling- 
ton from Denver and issued this side trip in error. 

Our auditor has charged our accounts with $13.16 to cover same. We will 
appreciate your forwarding a Government request to cover this error. 

It was thereafter, apparently on June 5, 1933, that Mr. Avis issued 
transportation request J-341,796 although it is manifest that the 
service it purports to cover was performed early in the preceding 
January. 

The claim (bill P-10381) by the Southern Pacific Co. for $13.16 
supported by transportation request J-341,796 was disallowed in 
settlement T-90208% because— 

* * * Had the verbal request for transportation [from Chicago] at the 
lowest rate via Seattle been properly complied with the ticket would have been 
routed Seattle to Omaha, via U. P. via Denver, thus eliminating the necessity 
for side trip between Portland and Seattle on T/R 341796. 

As the cost of the side trip arises as a result of misrouting by the C. B. & Q. 


agent, the matter is one properly for adjustment between the interested 
carriers, 


The request for review of the settlement claims $13.16 urging— 


Agent, San Francisco “C”, Jan. 4, 1933, issued ticket form 8522, no. 24950, 
for side trip Portland to Seattle, Washington and return in exchange for re- 
quest J-341796 presented by Dwight B. Avis. 


. + * ” * * * 


In view of the fact that our agent furnished transportation as specified on 
transportation request, bill P—10881 was correctly rendered. If, as you state, 
the extra cost arises as result of misrouting by the C. B. & Q. agent, you should 
handle direct with that company for refund of the extra cost. 


It is apparent that the transportation between Portland and Seattle 
was not issued by the Southern Pacific Co. upon transportation re- 
quest J-341,796 and it does not appear to be questioned that under 
the provisions of Agent Maguire’s tariff A-22, I. C. C. No. 881, the 
fare of $162.99, although not available for travel to the several points 
enumerated over the route apparently shown on the ticket issued at 
Chicago was available for round-trip travel over another route from 
Chicago through Kansas City, Los Angeles, San Francisco, Port- 
land, Denver, and Omaha with privilege of side trip from Portland 
to Seattle and return without additional charge. 

Upon this record it would seem that the situation attending the 
issuance of the ticket from Chicago shows that the carrier there 
misrouted the traveler by designating on the ticket a route over 
which in order to make the trip to the several points enumerated when 












































920 DECISIONS OF THE COMPTROLLER GENERAL 


the ticket was requested the applicable fare was higher than that 
over another available route. There appears no reason therefore 
why the charge to the United States should be in excess of the lower 
fare. See in this connection F. W. Brownyard v. Union Pacific 
Railroad Company et al., 186 1. C. C. 447; 148 id. 444; J. H. O’Melia 
Lumber Company v. Minneapolis, St. Paul & Sault Ste. Marie Rail- 
way Company et al., 201 id. 269. 
Concerning the suggestion that— 


If * * * extra cost arises as result of misrouting by the C., B. & Q. 
agent (this office) should handle direct with that company for refund of the 
extra cost. 
it may be stated that the Southern Pacific Co. participated in the 
service under the improperly routed ticket and presumably received 
from the issuing carrier a portion of the amount paid therefor. The 
record shows that the United States is properly chargeable for no 
more than the amount heretofore paid for the service and the reason 
is not clear why one of the participating carriers should be allowed 
an additional amount and recovery thereof sought from the initial 
carrier, Ifthe Southern Pacific Co. is entitled to anything additional 
in connection with the service here concerned, it would seem to be a 
matter for intercarrier adjustment. 

Upon this record it does not appear that the action taken heretofore 
should be modified and accordingly the settlement is sustained. 


(A-61516) 
TRAVELING EXPENSES—AIR TRAVEL 


The mere expedition of the Government business is not sufficient reason for 
using the more expensive form of transportation. To authorize the in- 
curring of the additional expense for air transportation there must be 
some special need therefor—some emergency or exigency of the service 
which could not have been anticipated and/or could not have been post- 
poned. Delay at the employee’s headquarters necessitating faster travel 
rather than an emergency at his destination is not sufficient to authorize 
the use of the more expensive mode of travel. 





Comptroller General McCarl to the Secretary of Agriculture, June 26, 1935: 

I have your letter of March 22, 1935, requesting further con- 
sideration of exceptions taken in the audit to expenditures appear- 
ing on vouchers nos. 33127, 32737 and 32830 of the June quarter 
1933, accounts of A. W. Smith, regional fiscal agent, Forest Service, 
Department of Agriculture. 

An exception of $6.40 was taken to voucher 83127 in favor of Paul 
P. Pitchlyn, regional forest inspector, San Francisco, Calif., for the 
period from February 13 to May 25, 1933, for the reason that an 
excess cost of travel by airplane was incurred over what would have 
been incurred had the travel been performed by rail, it not appearing 
an actual emergency, from the Government’s standpoint, existed 
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justifying the use of the airplane transportation. In reply to the 
exception the employee stated he was required to be in Sacramento 
in connection with Conservation Corps work on the morning of 
May 24, 1933; that his duties kept him in San Francisco until late 
the night of May 23; that airplane travel was necessary to keep the 
appointment; and that it was necessary for him to return to his 
headquarters at San Francisco by airplane in order to keep other 
appointments, 

The amount of $10.44 claimed by Mr. Jay H. Price, assistant 
regional forester, Berkeley, Calif., on voucher 42737, representing 
the excess cost of transportation by airplane over rail transportation 
from San Francisco to Los Angeles, and return, June 6 to 8, 1933, 
was disallowed because a sufficient explanation showing an actual 
exigency or emergency necessitating the use of airplane over rail- 
road in performance of the travel was not submitted. In answer to 
the exception the employee stated that in the formative period of 
the Civilian Conservation Corps long hours and utmost economy in 
use of time was necessary; that his duties required him to be in 
Los Angeles on the morning of June 6, and that his work kept him 
in San Francisco until all trains had departed, requiring travel by 
airplane on the following morning. 

On voucher no. 32830, an exception was taken covering the travel 
expense account of W. I. Hutchison, assistant regional forester, with 
headquarters at San Francisco, for the period March 10 to May 25, 
1933, for the reason that travel by air was performed May 22 to 
24, 1933, on Government transportation requests from San Fran- 
cisco to Los Angeles, return by rail, at a cost of $12.74 in excess of 
the cost that would have been incurred if the travel had been per- 
formed entirely by rail. In explanation of the necessity for the 
incurring of the excess cost of transportation, the employee stated, 
under date of December 14, 1934, that: 

A telephone message was received from the Fox studio people in Hollywood 
the morning of May 22, 1933, stating that a meeting was to be held. that night 
to prepare preliminary plans for the proposed C. C. C. picture which were to 
be presented the next day to Jesse Laskey, head of the company, and request- 


ing that a Forest Service representative be aon it. The only way to reach 
this meeting on time was by plane * * 


and on February 12, 1935, it was st: ated 


Realizing the importance of having the administration’s program of Emer- 
gency Conservation Work correctly presented to the public through the medium 
of commercial motion pictures, the Forest Service headquarters in Washington 
in cooperation with the director of FE. C. W. requested this office to contact 
the Fox Film Co., of Hollywood, and give them expert assistance in the prepa- 
ration of a scenario for a feature picture dealing with the work of the 
Civilian Conservation Corps in the national forests. 

Contact was made with Fox as requested, but after preliminary negotiations 
this office was unexpectedly given a half day’s notice of a special meeting to 
be held that night in Hollywood, at which plans for immediate production of 
a ©. C. C, picture at a cost of $150,000 were to be made for presentation to 
head officers of the company from New York. 
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To meet this emergency call, adequately protect the Government's interests, 
and carry out orders from Washington the regional forester instructed the 
writer to travel by airplane, as this was the only possible means by which 
he could reach the conference on time. The first available train from San 
Francisco would not have reached Hollywood until 8:00 a. m. the morning 
after the special night meeting of Fox officials. 


The explanations offered for the incurring of the extra cost of 
transportation were not regarded as sufficient to show an exigency 
or emergency from the Government’s standpoint, and, accordingly, 
the amounts were disallowed. 

In your letter of March 22, 1935, you state: 


When the Emergency Conservation Werk program and the Public Works 
program were inaugurated, the Forest Service was required to undertake a 
very heavy task, necessitating rapid organization in order that the President’s 
plan to immediately relieve the serious unemployment conditions could become 
operative. It was realized that the starting of these work programs without 
delay was imperative in order to expedite the employment of needy persons. 

The Forest Service was well organized to handle its regular volume of work, 
but the demands made upon this relatively small body of men in organizing 
for the heavy expansion due to the emergency work programs taxed the or- 
ganization to the utmost and necessitated the greatest time conservation 
possible. Trained personnel to augment the regular organization were not avail- 
able, and the limited regular supervisory personnel had to carry the burden 
of the greatly expanded program until other personnel could be trained to 
assist. Overtime work reaching into the night was common and at times 
precluded the possibility of using regular transportation to reach points where 
conferences were called. In some instances Forest Service supervisory men 
slept in the offices in their home towns so that they could spend from eighteen 
to twenty hours a day in rapid development of an organization capable of 
handling the emergency programs in which thousands of individuals were to be 
employed. 

These programs to relieve the unemployment distress have been commonly 
recognized as an emergency similar to war conditions. The Forest Service 
was in no sense simply handling a heavy amount of regular official duties, as 
your office apparently has assumed. They were actually organizing for a 
program which in volume required measures comparable to those necessary 
for war. 


The mere expedition of Government business is not sufficient rea- 
son for using the more expensive form of transportation and, 
generally, a delay at the employee’s headquarters necessitating the 
need for faster travel, rather than an emergency at his destination, 
would not authorize the use of the more expensive mode of travel. 
To authorize the incurring of the additional expense for air trans- 
portation there must be some special need therefor, some emergency 
or exigency of the service which could not have been anticipated and 
could not have been postponed. A-58857, March 12, 1934; 10 Comp. 
Gen. 201; id. 408. 

Concerning the travel by Messrs. Pitchlyn and Price, the explana- 
tions now furnished for using the more expensive mode of transpor- 
tation during the formative period of the Emergency Conservation 
Work program will be accepted as showing an emergency or exigency 
of the service necessitating the utilization of air transportation to 
accomplish authorized work. Credit for said amounts will be al- 
lowed in the accounts of the regional fiscal agent in the regular course 
of business. 
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In connection with the disallowance on voucher 32830 in favor of 
W. I. Hutchinson there appears nothing in the act of March 31, 
1933, 48 Stat. 22, under which the Emergency Conservation Work 
program was inaugurated, authorizing the expenditure of appro- 
priated moneys for travel expenses by Government employees in 
connection with the preparation by a private concern of a motion 
picture in order to acquaint the public, through the medium of such 
commercial picture, with the importance of the Emergency Con- 
servation Work program. Accordingly, on the facts presented, no 
part of the cost of the transportation on this trip, aggregating 
$40.49, was authorized, and the necessary action disallowing said 
amount in the accounts of the regional fiscal agent will be taken 
by this office. 14 Comp. Gen. 664. 


(A-61879), (A-52180), (A-44005) 


ACCOUNTING—STATISTICAL SERVICES—BUREAU OF CENSUS 


In view of the provisions of section 310 of the act of June 30, 1932, 47 Stat. 
410, moneys received prior to May 27, 1935, by the Bureau of the Census 
in payment for statistical work must be deposited to the credit of miscel- 
laneous receipts and the cost of such services charged against the current 
appropriation. After May 27, 1935, and in accordance with the act of that 
date, payment for such services may be made from funds deposited 
therefor. 


Comptroller General McCarl to the Secretary of Commerce, June 26, 1935: 
There has been received your letter of May 1, 1935, as follows: 


I am in receipt of your letter of April 24, in reference to the work done by 
the Bureau of the Census in the preparation of special statistical reports for 
agencies outside of the United States Government. 

The Bureau of the Census has long been regarded as a service bureau and 
the information obtained by the Bureau has been made available to the 
public in such form as may meet the needs of the various agencies outside 
of the Government. It is impossible for the Bureau to present the information 
obtained for its regular tabulations in the many forms in which they are 
desired by various agencies, and in cases where such information was needed 
in other than the regular tables, the Bureau has for some years prepared 
special statistical reports upon the payment of the cost of preparation. The 
Bureau does not have sufficient employees to perform the necessary clerical 
work in the preparation of these statistical tables, in addition to the regular 
work of the Bureau. In consequence, upon request of the Bureau to furnish 
such information from census records, an estimate has been prepared showing 
the cost of the preparation of the material required, and the applicant desiring 
the information has been required to pay the estimated amount in advance. 

The money so received has been deposited by the disbursing officer in a 
special deposit account. In order to compile the work, the necessary temporary 
clerical help has been employed and payment made on regular vouchers which 
have ec paid by the disbursing clerk and charged to the special deposit 
account. 

In continuation of this policy, there are projects now under way in the 
Bureau for which deposits have been made of slightly over $19,000. The 
work on these various projects is at various stages of completion, and it 
would be obviously unfair to the persons who have made these payments to 
discontinue the work until they are fully completed, as a partial report cannot 
in any case be of value to the applicant. 
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Section 29 of the Permanent Appropriation Repeal Act of 1934, Public 473 
of the 78rd Congress, makes provision for the performance of certain work for 
agencies outside of the Government, the monies received for such work being 
deposited as trust funds. From the amount so deposited as trust funds, it is 
understood that requisition can be made by the disbursing clerk and vouchers 
can be paid for services rendered in connection with the projects specified in 
this act. 

It is believed that the work performed by the Bureau of the Census, as 
above indicated, is analogous to the projects provided for by this act, and 
your decision is respectfully requested as to whether or not the monies now in 
the hands of the disbursing clerk in a special deposit account cannot be traus- 
ferred to a special trust fund and payment for services of temporary clerks 
employed and other necessary expenses in connection with the work done by the 
Bureau of the Census, paid from such funds. 

In case it is decided that the work done by the Bureau of the Census is not 
analogous to that provided for under the Permanent Appropriation Repeal Act, 
permission is respectfully requested for the Bureau to continue under its 
present plan until such time as the projects already under way shall have been 
completed, or other legislation passed by the Congress making specific pro- 
visions for it. In this connection, your attention is called to House bill #5,444 
of the 74th Congress, a copy of which is attached. This bill gives the Depart- 
ment of Commerce authority to make special statistical studies upon payment 
of the cost thereof, and provides for the deposit of the monies received in a 
special account, to be administered under the direction of the Secretary of 
Commerce. It also authorizes the payment for ordinary expenses incidental 
to the work, and for special survices in connection therewith, to be made from 
the funds in such special deposit account. This bill passed the House of Repre- 
sentatives on February 18, 1935, and it is expected that it will pass the Senate 
in the near future. 


Section 20 (a) of the Permanent Appropriation Repeal Act of 
June 26, 1934, 48 Stat. 1233, provides as follows: 


The funds appearing on the books of the Government and listed in subsections 
(b) and (c) of this section shall be classified on the books of the Treasury 
as trust funds. All moneys accruing to these funds are hereby appropriated, 
and shall be disbursed in compliance with the terms of the trust. Hereafter 
moneys received by the Government as trustee analogous to the funds named 
in subsections (b) and (c) of this section, not otherwise herein provided for, 
except moneys received by the Comptroller of the Currency or the Federal 
Deposit Insurance Corporation, shall likewise be deposited into the Treasury 
as trust funds with appropriate title, and all amounts credited to such trust- 
fund accounts are hereby tere and shall be disbursed in compliance 
with the terms of the trust: * * 


The trust funds listed in lieing (b) and (c) of that section 
of the statute are primarily funds coming into the possession of the 
United States by virtue of the same statute authorizing gifts or con- 
tributions for specific purposes, and private funds belonging to de- 
ceased employees, which funds are by their very nature imposed with 
a trust. With respect to the funds deposited with your Department 
by agencies outside of the Federal Government in payment for statis- 
tical work, it was stated to you in decision of December 13, 1933, 
A-52180, as follows: 


Section 310 of the act of June 30, 1932, 47 Stat. 410, provides that the 
Secretary of Commerce shall make such charges as he deems reasonable for 
special statistical services, special commodity, technical, and regional news 
bulletins and periodical services, lists of foreign buyers and world-trade direc- 
tory reports, with the provision that “ the amounts collected therefrom shall be 
deposited in the Treasury as miscellaneous receipts.” 

While under the provisions of this law there is authority for the Secretary 
of Commerce to perform the work of special statistical tabulations as referred 
to in your letter, or the rendering of other service, charges to be made therefor 
in such amounts as he may deem rearonable, there is no authority for the 
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use of such funds for the employment of personnel to perform such work or 
for other purposes, the law specifically provided that the amounts collected 
shall be covered into the Treasury as miscellaneous receipts. See also section 
3617, Revised Statutes of the United States. 

Accordingly, I have to advise that the plan proposed in your letter of imposing 
charges for statistical services and using the funds to pay the personnel per- 
forming the work is not authorized under the law. 


Notwithstanding the foregoing decision and the requirements of 
section 310 of the economy act, your Department appears to have 
continued the practice of applying the amount so deposited to the 
payment of the expenses incurred for such work. This decision and 
statute were again called to your attention in the decision to you of 
April 24, 1935, A-44005, in which it was stated: 


In view of the foregoing provisions of law, there appears no authority for 
the Director of the Census to make expenditures for salaries and expenses 
from funds received from agencies outside of the Government as the cost of 
statistical and tabulating work. See my decision to you of December 13, 1933, 
A-52180. While the estimated cost of performing such work may be collected 
in advance and deposited in the disbursing oflicer’s official checking account as 
“ special deposits ” as heretofore, pending determination of the cost for furnish- 
ing such special services, when the actual amount chargeable to the outside 
agency is determined it should be transferred and covered into the Treasury 
as miscellaneous receipts as required by law in the manner prescribed in Gen- 
eral Regulations No. 40, Supplement No. 1. 


In view of the statute requiring moneys received for such statistical 
work to be deposited to the credit of miscellaneous receipts, they are 
not impressed with any trust as the direction by the Congress for 
their disposition would require that the cost of furnishing the serv- 
ice be charged against current appropriations, and therefore there 
is no authority for handling the funds in question under section 20 
(a) of the Permanent Appropriation Repeal Act. 

H. R. 5444 enacted into law May 27, 1935, 49 Stat. 292, is prospective 
in its operation. Section 2 thereof refers to “ all moneys hereafter 
received by the Department” and has no application to funds col- 
lected prior to its approval. Accordingly, the proper action should 
be taken for the disposition of such funds in accordance with section 
310 of the act of June 30, 1932. 


(A-59101) 


CHECKS—ISSUED AND NEGOTIATED SUBSEQUENT TO PAYEE’S 
DEATH—LIABILITY OF CASHING BANK 


Where, prior to receipt of notice of death of the payee, a check is issued to him 
by the Veterans’ Administration and negotiated by the personal representa- 
tive of his estate and the statute under which the check was issued 
specifically bars the payee’s estate from participating in the proceeds 
thereof, the bank at which the check was cashed is liable thereon on the 
ground that it was chargeable with knowledge of the public law barring 
the estate from participating in the benefit represented by the check. 

It being impossible, because of the vast number of checks issued by the Veterans’ 
Administration, to ascertain in each case before issuing the check whether 
the payee is still alive it is held generally that the facts which disentitle 
a person to receive money on checks presented to a bank for cashing are 
presumed to be within the knowledge of the cashing bank and not of the 
Government, particularly, when, as here, the cashing bank, being also 
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the personal representative of the payee’s estate was charged not only with 
knowledge of the death of the payee but also of the actual date thereof. 


= General McCarl to the Treasurer of the United States, June 27, 


Consideration has been given to your several letters, the last of 
which is dated April 26, 1935, reference AWS-C, requesting deci- 
sion as to what further action should be taken in the matter of 
reclamation proceedings instituted on check no. 655446 for $12.20, 
drawn July 1, 1927, to the order of Ellison A. Bryant, by William 
H. Holmes, former disbursing clerk, Veterans’ Administration, under 
his disbursing symbol no. 11-006. 

The subject check was issued to cover one quarterly installment of 
adjusted-service credit in the case of the World War veteran Albert 
E. Bryant, XC-694507, to his dependent father, the payee here, 
pursuant to the provisions of title VI of the World War Adjusted 
Compensation Act, as amended. On the basis of evidence received 
showing that the payee had died May 25, 1927—suggesting that the 
check here had been improperly negotiated subsequent to the payee’s 
death—you were authorized in letter of this office, dated August 24, 
1933, to reclaim the amount of said check and deposit the amount 
so to be recovered to the credit of the applicable appropriation. 

The check here bears the following indorsements : 

(A) Pay to the order of Detroit Trust Co., Detroit Trust Co., trustee, Ellison 
sr Pay First National Bank in Detroit, Detroit, Mich. (All prior endorse- 
ments guaranteed), Detroit Trust Company. 

(C) First National Bank in Detroit, July 27, 1927, paid through Detroit 
Clearing House. 

The record discloses that the Detroit Trust Co., which indorsed the 
check as “ trustee ” of the deceased payee’s estate, as above indicated, 
was appointed special administrator of the deceased payee’s estate; 
that in response to your request for refund of the amount of the 
check the Detroit Trust Co. informed you that there was then an 
overdraft of $5,000 due it from the estate of the deceased payee for 
advances made in the administration of the estate and that if, as, 
and when, assets of the estate are sold so as to produce sufficient cash 
to take up the overdraft referred to, said bank would refund the 
amount of the check; and that the second indorsing bank is now in 
process of liquidation. 

In view of the present status of the reclamation proceedings— 
particularly of the position taken by the first indorsing bank, and 
of the status of the second indorsing bank—you request to be advised 
as to what further action may be taken in the premises. 

Section 603 of the World War Adjusted Compensation Act, 43 
Stat. 129, provides, in part, that: 

* * * No payments under the provisions of this title shall be made to the 


heirs or legal representatives of any dependents entitled thereto who die before 
receiving all the installment payments * * * 
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The check here shows on its face that the object for which it was 
drawn was: 

World War adjusted compensation. 

In the instant matter the Detroit Trust Co. acted in two capacities, 
namely: First, in a fiduciary capacity in having indorsed the check 
as “trustee” for the deceased payee’s estate, and secondly, as the 
first cashing bank—it having cashed the check for itself, as it were, 
while acting in the capacity of a fiduciary. Certainly, the bank in 
having indorsed the check as a fiduciary knew of the death of the 
payee and that the date of his death was prior to the issuance of the 
check here. That knowledge was imputable to the bank, as such. 
Hence, the Detroit Trust Co. here (in both capacities) was charged 
with knowledge of the public law above quoted that the subject 
check was not for negotiation by the personal representative of the 
deceased payee’s estate—the referred-to statute being clear and 
directory, and admitting of no construction or interpretation. 

Having in mind the vast number of checks issued by the Veterans’ 
Administration, it readily becomes apparent that it is impossible 
for the Veterans’ Administration to ascertain in each case before 
issuing the check whether the payee is still alive. In the case of 
deceased beneficiaries of the Veterans’ Administration it frequently 
occurs that the Administration is not promptly advised of a bene- 
ficiary’s death. Hence, it may be said, generally, that the facts which 
disentitle a person to receive money on checks presented to a bank 
for payment such as in the instant case are presumed to be within the 
knowledge of the cashing bank and not of the Government. Here, 
however, the bank had actual knowledge of the payee’s death, as well 
as of the date thereof, at the time of the negotiation of the check 
and it having accepted the check for cashing with such actual knowl- 
edge—and being chargeable, also, with the knowledge of the statute 
quoted herein—it must be held that the Detroit Trust Co. is liable 
on the check in question. 

Accordingly, you are advised that reclamation proceedings on the 
involved check should be rigorously prosecuted. This office and the 
Veterans’ Administration should be promptly advised when recovery 
shall have been effected. 


(A-62212) 


COMPENSATION—REDUCTION—REORGANIZATION OF 
ADMINISTRATIVE UNIT 


In the reorganization of an administrative unit required by statute, the ad- 
ministrative head has a right to select from among those available and 
qualified the employees to fill the sever] new positions created without 
regard to the comparative efficiency ratings of employees who occupied 
positions in the previously existing administrative set-up which has been 
discontinued. The provisions of the Classification Act and of the civil 
service laws controlling reductions in personnel based on comparative 
efficiency are not necessarily for application. 
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An employee, whose service is terminated in one position and who refuses to 
accept another position tendered him in a lower grade and to take the 
prescribed oath of office, is not entitled to compensation in either position. 


Decision by Comptroller General McCarl, June 28, 1935: 

Anthony Schumann, Jr., has filed claim in this office, which has 
been given no. 0153693, for salary from March 1 to 14, 1935, inclusive, 
at the rate of $3,200 per annum, as an employee of the United States 
Tariff Commission. 

The administrative report, signed by the Chairman, United States 
Tariff Commission, dated May 1, 1935, is as follows: 


I acknowledge receipt of your letter (Dev-0153693-ROM) of April 23, to- 
gether with letter to the Comptroller General dated March 19, from Anthony 
Schumann, Jr., concerning his alleged claim for salary as accountant at $3,200 
per annum for the period March 1 to 14 inclusive. The facts in this case are 
stated briefly as follows: 

Mr. Schumann was appointed on December 4, 1930, to an excepted position 
(special expert) as accountant in CAF-9 at $3,200 per annum. As to his claim 
of efficient and meritorious service, his standing in his grade since first ap- 
pointed has been next to the bottom of his group. His highest efficiency rating 
during that period was 81.18. 

As a result of the amendment to the Tariff Act, Public No. 316, approved 
June 12, 1934, the functions and duties of the Tariff Commission were so 
changed and enlarged in some respects while being reduced in others, that it 
became necessary to reorganize certain branches of the Commission and to 
reassign some of its personnel. Reorganization was particularly necessary 
in the Accounting Division because of the greatly curtailed cost-of-production 
work under section 336 of the Tariff Act. 

The reorganization plan effecting numerous changes in positions—some re- 
maining at the same salaries, others moving higher, and a few moving lower— 
was approved by the Commission on October 24, 1934, All staff members 
affected, including Mr. Schumann, were immediately notified by their superior 
officers of the general plan and its effect upon each individual. The whole 
program was placed before the Classification Division of the Civil Service 
Commission and was discussed at length with members of that agency. The 
change in duties and responsibilities of the accounting force made it necessary 
to redescribe and regroup the majority of positions in that division. Upon 
receipt of civil service approval of the plan, the accountants were informed 
of their new assignments and informed further that the changes in their status 
would be effective upon approval by the President. 

For some time prior to the reorganization of the Accounting Division Mr. 
Schumann had been assigned to and was performing work of a grade CAF-5 
character and he was fully aware of the pending changes in his case. 

After approval by the Civil Service Commission the reorganization plan was 
duly submitted to the Bureau of the Budget for final action. The President 
approved all of the positions involved on February 26 and notice of that action 
was received from the Bureau of the Budget on February 28, see pay roll 
voucher no. 1100578 for the period ended March 15, 1935. New appointments 
and oaths of office were promptly transmitted to all employees affected. 

On March 11, Mr. Schumann was requested to return his oath of office in 
order to complete the information in the remarks column of the pay roll before 
transmitting it to the Division of Disbursement. He declined to take the oath 
of office and stated for the first time that he refused to accept the position. He 
was informed that salary would necessarily be withheld, The Commission 
suspended him from duty as shown by the attached copy of the notice of 
suspension. 

Mr. Schumann was paid for the period ended February 28, on D. O. voucher 
no. 1100578 and pay for the first half of March was withheld as indicated on 
D. O. voucher 1161104, both in the accounts of Mr. Guy F. Allen, symbol no. 
117-100. 

The Commission disapproves administratively his claim for salary at the 
rate of $3,200 per annum through March 14, and cannot include him on any 
pay roll at the lower rate until the oath of office is executed. 


QO © 6048 3 —- © 
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The facts stated by the claimant do not agree in all particulars 
with those stated in the administrative report. In the event of a 
disagreement between facts stated by a claimant and those reported by 
the administrative office concerned, the latter must be accepted by this 
office as controlling disposition of the claim. The claimant contends, 
in effect, that his efficiency rating over a period of years did not 
justify his reduction and that the Civil Service Commission has not 
approved his reduction. 

There is not involved in this case the reduction in salary or grade 
of an employee for inefficiency, but the abolishment of an employee’s 
position, the creation of another position in a lower grade with a 
lower salary rate, and the refusal of the employee to accept the 
position in the lower grade which has been tendered him by the 
administrative office and take the prescribed oath of office. In other 
words, Presidential approval of the filling of the new positions 
created as a result of the reorganization of the Accounting Division 
of the United States Tariff Commission, made necessary by a statute 
changing the functions of the Commission, had the effect of abolish- 
ing the theretofore existing position in grade CAF-9, occupied by 
the claimant, effective February 28, 1935, and creating a new position, 
among others, in grade CAF-5, the duties of which the claimant 
continued to perform until March 14, 1935. 

In such a reorganization of an administrative unit, required by 
statute, the administrative head has a right to select, from those 
available and qualified, the employees to fill the several new posi- 
tions created, without regard to the comparative efficiency ratings 
of employees who occupied positions in the previously existing ad- 
ministrative set-up, which has been discontinued. The provisions 
of the classification act and of the civil service laws controlling 
reductions in personnel based on comparative efficiency ratings of 
employees are not necessarily controlling in such a matter. 

In decision of April 11, 1925, 4 Comp. Gen. 845, it was held as 
follows (quoting from the syllabus) : 

To entitle an officer or employee to compensation under an appointment, 
the appointment must be accepted either formally, or by entry upon duty, or 
by taking the oath of office. No payment may be made prior to taking the 


oath but the oath when taken may relate back to the date of the acceptance 
of the appointment in the absence of any restriction in the appointment itself. 


See, also, United States v. Flanders, 112 U. S. 88; 1 Comp. Dec. 4; 
8 id, 199; 24 id. 547. 

As this employee’s position in Grade CAF-9 was abolished ef- 
fective February 28, 1935, and as he refused to accept the new posi- 
tion tendered him in Grade CAF-5 and to take the oath of office 
prior to his suspension from duty March 14, compensation for the 
period March 1 to 14, 1935, in neither position is legally payable 
and the claim must be and is denied. 
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(A-62642) 


PAY—NATIONAL GUARD—TARGET PRACTICE AT SCHOOL OF 
INSTRUCTION 


The appropriation “ Promotion of rifle practice” is not legally available for 
payment to two battalions of the Ohio National Guard for use in con- 
nection with the national matches to be held at Camp Perry, Ohio, of the 
pay, allowances, and other benefits under the same conditions as for 
participation in encampments, maneuvers and other exercises, including 
rifle practice, specifically authorized by the Natonal Defense Act and ex- 
clusvely provided for in the appropriation for support of the National 

Guard. 


Comptroller General McCarl to the Secretary of War, June 29, 1935: 
There has been received your letter of June 5, 1935, as follows: 


The War Department Appropriation Act for the fiscal year 1986 (Public, No. 
29, 74th Congress) carries an appropriation for the “ Promotion of rifle prac- 
tice: * * * for the conduct of the national matches, including incidental 
travel, * * *; to be expended under the direction of the Secretary of War, 
$491,054.” 

The national matches are authorized by the act of May 28, 1928 (45 Stat. 
786; U. S. C, 82:18la and 181b), as follows: 

“Seo. 181a. Promotion of rifle practice; national matches; small-arms firing 
school. There shall be held an annual competition, known as the national 
matches, for the purpose of competing for a national trophy, medals, and other 
prizes to be provided, together with a small-arms firing school, which competi- 
tion and school shall be held annually under such regulations as may be pre- 
scribed by the Secretary of War.” 

“Seo. 181b. Same; rifle and pistol matches open to Army, Navy, Marine Corps, 
National Guard, Militia, civilians, etc.; expenses; appropriation. The national 
matches contemplated in section 18la of this title shall consist of rifle and 
pistol matches for the national trophy, medals, and other prizes mentioned in 
said section, to be open to the Army, Navy, Marine Corps, National Guard, or 
Organized Militia of the several States, Territories, and District of Columbia, 
the Reserve Officers’ Training Corps, and the citizens’ military training camps, 
rifle clubs and civilians, together with a small-arms firing school to be connected 
therewith and competitions for which trophies and medals are provided by the 
National Rifle Association of America; and for the cost and expenditures re- 
quired for and incident to the conduct of the same, including the personal ex- 
penses of the members of the National Board for the Promotion of Rifle Prac- 
tice, the sum necessary for the above-named purposes is hereby authorized to 
be appropriated annually as a part of the total sum appropriated for national 
defense: * * *%” 

The national matches for the fiscal year 1936 will be held September 1 to 19, 
1935, at Camp Perry, Ohio, and it is desired to employ a detachment of the 
National Guard of Ohio, consisting of 20 officers and 580 enlisted men, to assist 
in the conduct of these matches, the officers to be officials of the matches and 
the enlisted men to be scorers, telephone operators, messengers, and perform 
services in connection with the maintenance and operation of the target range. 
Further details of the plan are indicated in the inclosure hereto. 

The Ohio State authorities have indicated their willingness to furnish these 
troops provided, in effect, that no expense shall thereby result to the State and 
that no charge be set up on this account against the State’s allotments from 
the annual Federal National Guard appropriations. 

By section 97 of the National Defense Act, as amended by the act of May 
28, 1926 (44 Stat. 674; U. 8. C. Sup. 32: 64), the Secretary of War is authorized 
to provide for the participation of officers, warrant officers, and enlisted men of 
the Nationa] Guard in small arms competitions, and by the act of May 28, 1928, 
above cited, it is specially provided that the National matches shall be “ open 
to the Army, Navy, Marine Corps, National Guard, or Organized Militia of the 
several States, Territories, and District of Columbia, the Reserve Officers’ 
Training Corps”, ete. It is evident that these matches cannot be conducted 
without the contributing services of the necessary personnel to supervise the 
firing and operate the target range. The statute does not specify the source 
from which such personnel shall be obtained. 
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In view of the provisions of the statutes cited it is the opinion of the War 
Department that the appropriation for the “ Promotion of rifle practice” above 
referred to is properly available for the Federal pay and allowances of 
National Guard troops participating in the conduct of the national matches in 
the manner above indicated, at the authorized rates, and subject to the same 
conditions, as for camps of instruction. 

I am advised that in 1931 the sum of $1,651.32 was expended from national 
match funds for the pay, allowances, and travel of individual National Guard 
officers who were officials in the match of that year. Similarly the sum of 
$4,647.37 was expended for the pay, allowances, and travel expenses of Reserve 
Officers who were ordered to active duty at the matches as range officers, statis- 
tical officers, ete. None of the National Guard and Reserve officers referred to 
were competitors in the matches. 

In view of the fact, however, that the present proposal contemplates the em- 
ployment of a provisional organization of National Guard troops, your decision 
is requested as to whether the appropriation—*‘ Promotion cf rifle practice” 
above cited, will be available lawfully for the pay, allowances and other author- 
ized contingent expenses of the troops in question should such troops be placed 
on the duty indicated 


Section 67 of the National Defense Act of June 3, 1916, 39 Stat. 
199, as amended by the act of April 6, 1928, 45 Stat. 406, provides, i 
part, as follows: 


Appropriation, apportionment, and disbursement of funds for the National 
Guard.—A sum of money shall hereafter be appropriated annually, to be paid 
out of any money in the Treasury not otherwise appropriated, ior the support oi 
the National Guard, including the expense of providing arms, ordnance stores, 
quartermaster stores, and camp equipage, and ail other mililary supplies for 
issue to the National Guard, and such other expenses pertaining to said guard 
as are now or may hereafter be authorized by law. 

The appropriation provided for in this section shall be apportioned among 
the several States and Territories under just and equitable procedure to be 
prescribed by the Secretary of War and in direct ratio to the number of en- 
listed men in active service in the National Guard existing in such States and 
Territories at the date of apportionment of said appropriation, and to the 
District of Columbia, under such regulations as the President may prescribe: 
* * * for the promotion of rifle practice, including the aquisition, construc- 
tion, maintenance, and equipment of shooting galleries, and suitable target 
ranges; for the hiring of horses and draft animals for use of mounted troops, 
batteries, and wagons for forage for the same; and for such other incidental 
expenses in connection with lawfully authorized encampments, maneuvers, and 
field instruction as the Secretary of War may deem necessary, and for such 
other expenses pertaining to the National Guard as are now or may hereafter 
be authorized by law. 


Section 119, 39 Stat. 213, of the National Defense Act, provides: 


Annual estimates required—The Secretary of War shall cause to be es- 
timated annually the amount necessary for carrying out the provisions of so 
much of this Act as relates to the militia, and no money shall be expended 


under said provisions except as shall from time to time be appropriated for 
carrying them out. 


The annual appropriations for support of the National Guard 
comprehend the expenditures necessary for the purposes and objects 
enumerated under section 67 of the National Defense Act whether 
they be apportioned among the several States, Territories and the 
District of Columbia or for any of the other purposes specified under 
section 67 constituting a charge against the whole sum appropriated. 
The funds appropriated for the National Guard represent the amount 
“necessary for carrying out the provisions of so much of this (Na- 
tional Defense) act as relates to the militia.” The National Guard 


appropriations are thus exclusively available for all purposes con- 
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templated by the National Defense Act insofar as it pertains to the 
National Guard and except as otherwise specifically provided com- 
prehends those necessary expenses incident to attendance at schools 
of instruction and for purpose of participating in small-arms com- 
petitions under section 97 (which seems to be the basis upon which 
it is proposed to charge the appropriation for the promotion of rifle 
practice). 

Section 97 of the National Defense Act, as amended by the act of 
May 28, 1926, 44 Stat. 674, provides: 


Under such regulations as the President may prescribe the Secretary of War 
may provide for assemblages of officers, warrant officers, and enlisted men of 
the National Guard for the purpose of attending schools to be conducted by 
officers of the Regular Army detailed by the Secretary of War for that purpose, 
or for the purpose of participation in small arms competitions. Such assem- 
blages may be held either within or without the State, Territory, or District of 
Columbia, to which the members of the National Guard designated to attend 
them shall belong. Officers and warrant officers attending such assemblages 
shall be entitled to pay, allowances, and transportation, and enlisted men to 
pay, transportation, and subsistence at the same rates as for encampment or 
maneuvers for field or coast-defense instruction. 


Admittedly the two battalions of the Ohio National Guard whose 
services you desire to utilize in the capacity of scorers, telephone 
operators, messengers, etc., in connection with the National Matches 
to be held at Camp Perry, Ohio, will not participate as contestants 
and the relevancy of this section as authority for payment to them 
of pay and allowances on the same basis as though participating in 
encampments from the appropriation for the promotion of rifle prac- 
tice is not clearly understood. As a matter of fact, even were all of 
the members of the two battalions successful contestants for competi- 
tion in the matches, the Congress by a proviso in the appropriation 
act under “ National Guard” has expressly limited the amounts 
_ payable to them to travel and subsistence allowances authorized for 
civilian competitors. 

This proviso is worded as follows: 


* * * That officers, warrant officers, and enlisted men of the National 


Guard and Organized Reserves, who, under regulations prescribed by the 
Secretary of War, volunteer to participate without pay as competitors in the 
National Rifle Matches to be held during the fiscal year 1936, may attend such 
matches without pay, notwithstanding any provision of law to the contrary, 
but shall be entitled to travel and subsistence allowances at the same rates as 
are provided for civilians who attend and participate in said matches. 


Aside from the above prohibition, however, it may be stated that 
when members of the National Guard participate in any of the 
activities contemplated by section 67 of the National Defense Act, 
including those authorized under sections 94, 97, and 99, the neces- 
sary and proper expenses incidental thereto are payable exclusively 
from the annual National Guard appropriations, unless some other 
appropriation specifically provides for such payment. And as a 
corollary thereto, where the contemplated duties of a National Guard 
organization, as here, are admittedly without the provisions of the 
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National Defense Act and the National Guard appropriation, it is 
not apparent how another appropriation wholy unassociated with 
the National Guard, except to the extent that members thereof may 
be competitors in the National Matches, would be legally available 
to pay such organization Federal pay, allowances, and other benefits 
under the same conditions as National Guard troops participating in 
encampments, maneuvers, and other exercises, including target prac- 
tice, specifically authorized by the National Defense Act and exclu- 
sively provided for in the appropriation for the National Guard. 

Answering your question specifically, you are advised that the ap- 
propriation for the promotion of rifle practice is not available for 
payment of pay and allowances to members of the National Guard, 
as such, in the manner indicated. 
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ADJUSTMENTS IN DISBURSING OFFICER’S ACCOUNT COVERING 
PAYMENTS BETWEEN DEPARTMENTS AND ESTABLISHMENTS OF 
THE UNITED STATES 


(General Regulations No. 78—Supplement No. 1] 


NovEMBER 22, 1934. 
Under date of April 4, 1934, General Regulations No. 78 were issued to effect 

a uniform and more economical procedure for payments by one disbursing officer 
to another, particularly as affecting the changes in section 601 of the Economy 
Act of June 30, 1932, 47 Stat. 382, by Executive Order No. 6166, dated June 10, 
1933, and the establishment of the Division of Disbursement in the Treasury 
Department. While said General Regulations provide an improved and more 
economical procedure wholly in harmony with existing law, and in the interest 
of economy and uniformity should be followed to the extent possible, in view, 
however, of the subsequent and further extension of time for giving complete 
effect to Executive Order No. 6166, and the deferring of its operation as to certain 
agencies, said General Regulations will be applicable concurrently therewith 
but will not be construed as mandatory with reference to transactions of agencies 
the transfer of the disbursing functions of which to the Division of Disbursement 
has not been actually consummated. 

J. R. McCart, 


Comptroller General of the United States. 


TELEPHONE SERVICE OVER JOINT GOVERNMENT SWITCHBOARDS 


[General Regulations No. 79] 
Avaust 2, 1934. 
1. The following standard forms and procedure are hereby prescribed and 
published for general use throughout the Government service in billing and collect- 


ing for all services rendered over leased telephone facilities through joint Govern- 
ment switchboards: 


Standard Form No. 1090, Telephone Service Statement 
Standard Form No. 1091, Summary Telephone Service Statement. 


2. The office contracting for telephone services will prepare Standard Form 
No. 1090, Telephone Service Statement, showing monthly prorated service 
charges, and personal calls and the Federal tax thereon, and assign consecutive 
bill numbers thereto. From the telephone-service statements will be prepared the 
Summary Telephone Service Statement, Standard Form No. 1091, being a re- 
capitulation of the respective statements by bill numbers and showing, for each 
bill, total prorated service charges, total personal calls, and as memorandum 
information the total Federal tax thereon. 

3. Payment to the telephone company for the total cost of all official and pe: 
sonal services will be accomplished through the use of public voucher, Stan 
Form No. 1034, prepared by the office contracting for services, the original of 
the Summary Telephone Service Statement, Standard Form No. 1091, being 
attached thereto together with other supporting papers. The said vouchers will 
show in the spaces provided for indicating appropriations and/or funds chargeable 
the amount payable from the appropriations available to the office contracting 
for the services for official business and the amount payable from the “special 
deposit’’ account for those items representing personal calls, and will be exclusive 
of the Federal tax. However, payments from the ‘‘special deposit’? account 
should not be made prior to collection and deposit of the tolls (and tax) and the 
receipt of final certificate of deposit (form 6599) therefor. In order that the 
disbursing officer making payment may know that collections have been made for 
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rsonal calls in the amount chargeable to “special deposit’’ accounts the follow- 
ing additional memorandum information should be shown on the voucher in 
favor of the telephone company: 


Personal messages 


Schedule of Total amount Memo. of 
. Date 
collection no. due telephone company Federal tax 


4. The office contracting for services will also prepare adjustment vouchers 
on standard forms of the no. 1080 series showing the prorated amounts charge- 
able, and will forward them to the departments and/or establishments to which 
services were furnished, each set of forms to be accompanied by the applicable 
telephone service statement (Standard Form 1090). Adjustments in the ac- 
counts of the disbursing officer making payment from, and reimbursements to, 
appropriations and/or funds applicable will be in accordance with General Regu- 
lations No. 78, dated April 4, 1934. 

5. All collections received on account of personal telephone calls and the Federal 
tax thereon should be listed on the Schedule of Collections, Standard Form No. 
1044, and forwarded promptly through the proper administrative office to the 
accountable officer or to the Division of Disbursement, Treasury Department, 
for deposit. Such remittances should be scheduled, deposited, and accounted 
for in accordance with the procedure prescribed in General Regulations No. 40 
and supplements thereto. 

6. Payments to collectors of internal revenue for the tax collected on personal 
calls will be handled as follows: 

(a) Each person (administrative office) receiving collections representing 
Federal taxes shall on or before the last day of each month make a return, on 
Treasury Department Form No. 727, under oath, for the preceding month, and 
pay the taxes so collected to the collector (of internal revenue) using for this 
purpose public voucher, Standard Form No. 1034. 

(b) The administrative officer, preparing the voucher in favor of the collector 
of internal revenue, will show thereon in the body of the form the schedule of 
collection number, date, and amount for the collections made representing the 
Federal tax on the unofficial calls (or messages), the total of which is to be paid 
from oo deposits—Federal taxes.” Paragraph 4, Supplement No. 3, 
General Regulations No. 40, dated October 28, 1932, providing for the prepara- 
tion of the voucher (in favor of the collector of internal revenue), is modified 
accordingly. 

(c) In lieu of transmitting the voucher to the collector of internal revenue for 
his signature to the claimant’s certificate, the administrative office will attach 
Treasury Department, Internal Revenue Service, Form No. 727 to said voucher 
and forward it to the disbursing officer who will transmit same to the collector 
of internal revenue, together with his official check in payment thereof. Upon 
the subsequent receipt by the paying officer of the signed return, form 727, it 
will be attached to, and made a part of, the completed voucher for which credit 
is claimed by the disbursing officer. The administrative office will certify and 
approve the vouchers payable to the collector of internal revenue and schedule 
them to the disbursing officer in the same manner as provided for other vouchers 
chargeable to the “special deposit’’ account. 

7. Upon receipt of these regulations, each department or establishment is 
requested to make requisition at once upon the Public Printer for a supply of 
Standard Forms No. 1090, Telephone Service Statement, and No. 1091, Sum- 
mary Telephone Service Statement, which it is estimated will be required for 
its use for the period ending June 30, 1935. In so doing, it is understood and 
agreed by said departments and establishments that they thereby consent to 
the plan of combining all the requisitions submitted and printing the total 
thereof in one edition to be delivered to the respective departments or establish- 
ments, or placed in stock at the Government Printing Office subject to their 
order, or partly delivered and partly placed in stock, as the case may be, and that 
they authorize the Public Printer to prorate the cost of printing and to render 
bill against each department and establishment for its proportionate share on 
the basis of the number of forms ordered by it. 

8. The procedure herein prescribed shal! be initiated immediately upon receipt 
of the printed forms from the Government Printing Office, but not later than 
October 1, 1934. 

J. R. McCart, 


Comptroller General of the United States. 





STANDARD Form No. 1090 
Form approved by 
Comptroller General U. 8. 
August 2, 1934 


TELEPHONE SERVICE STATEMENT 


(To accompany voucher for transfers and adjustments) 


(Number of bills) 
—————————————=—=—=<—@hal"a@["x*=*=*=*=x{X{{=x#={x{—={={={={={x=[TVT"“]S\{\[{]{]{[]_—————__—__—__—___L!h>|=S====aan=aaa=a{aa==aaaSSSSSSS! 


P. B. X. SERVICE—WHOLLY CHARGEABLE 
. Telephone stations: 
salen Main stations, per month 
Extension stations, per month 


Stations, part month (see other side for details).................---.---------- AES 
. Station lines: 


ro to 
. Toll messages (see other side for details) 
. Other service (see other side for details) 


P. B. X. SERVICE—ALLOCATED 


I GIN, «inn idnnpbenneuneinetuanbinnaantdecksacienseusnineniibninin 
. .--.-. Trunk Ii nes, per month 


> aimee aii ieteeebdididdiotn’ Additional local messages... : 
> CERT OOEVIED (iis CENGE TEGS TOP GOCATID)....... cece ec ccc esice cccccnccecefnccsesce 





I I en eeepc aia mienannnniaied 
Total internal-revenue tax... 


Adjustment voucher herewith (Standard Form 1080).........................--.---.|-----..- eames 
Remittance recelved—Personal calls 


Remittance received—Federal tax on personal calls. .. ~ 


I certify that the above statement of telephone service is correct, and that 
the services for which charges are made have been received. 


(Signature, representative of activ- 
ity receiving service) 


(Title) 
1 State approved share as a proration or percentage. 
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| Reverse of Standard Form No. 1000] 


A. nae station charges: 
t 


D. Toll messages: 


Minutes Charge 


Total 
Initial] 4 441, | Initial | ada. |———_———| 7** | Code 
period "| charge | min. | Offi- | Per- 
cial | sonal 


Total, 


USE SPACE BELOW FOR ANY OTHER DETAILS 
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STANDARD Form NO. 1091 
Form approved by Comptroller General U. 8. 
August 2, 1934 


SUMMARY—TELEPHONE SERVICE STATEMENT 
(To accompany public voucher for telephone service, Standard Form 1034) 


Telephone bill 


Bill No. Department or establishment 


Per- 
Official sonal 


Reimbursable items billed 
Remittances for personal calls and tax 
Amount not reimbursable 





I certify that the above statement is correct, and that the charges have been 
prorated in accordance with the instructions of the Department. 


(Title) 





RENDITION OF ACCOUNTS TO THE GENERAL ACCOUNTING OFFICE 
[General Regulations No. 80] 
Avaust 15, 1934. 

1. All officers and/or employees of the United States, including officers and/or 
employees of Government owned or controlled corporations created after March 
3, 1933, who by virtue of their official capacity receive and/or administer dona- 
tions, quasipublic and unearned moneys or other funds, including trust funds or 
moneys received, deposited, and disbursed on account of such Government 
owned or controlled corporations, shall maintain proper official records thereof 
and designated accountable officers (except postmasters) shall render on a 
monthly basis to the General Accounting Office an accounting of all such receipts, 
ane, and disbursements, in the manner hereinafter set forth. See paragraph 

2. Each such accountable officer who does not now deposit such moneys in an 
official checking account in the Treasury shall immediately arrange to establish 
with the Treasurer of the United States an official checking account, and until 
otherwise directed all such moneys will be deposited therein in accordance with 
Treasury Circular No. 176, to such account(s) and all subsequent disbursements 
(or withdrawals for authorized cash disbursements as provided in section 3620, 
Revised Statutes) and transfers therefrom shall be made by official checks drawn 
on the Treasurer of the United States. 

3. Contributed and trust funds (including “unearned’”’ moneys effective July 
1, 1935), in which the Government is financially concerned, or which have been 
or are received by officers and/or employees in their official capacities, and which 
heretofore have been deposited to the credit of official checking accounts and 
disbursed therefrom for the purposes specified, will hereafter be deposited into 
the Treasury of the United States to the credit of designated trust fund receipt 
accounts and the amounts so deposited will be made available for expenditure 
under trust fund expenditure accounts from which advances will be made to 
the accountable officer in the manner provided for general fund appropriations. 
(See sections 19 and 20 of the Permanent Appropriations Repeal Act, 1934.) 

4. Moneys to be expended (except “‘special deposits”) should be obtained 
upon requisition and warrant and any receipts and collections to be administered 
by any officer or employee of the United States in his official capacity (except 
“special deposits’”’) should be immediately deposited to the credit of proper 
receipt accounts for appropriation to properly designated expenditure accounts 
(or repaid to the proper appropriation accounts as the case may be), and only 
those moneys so obtained and ‘‘special deposits” will be taken up on the account 
current as available for expenditure. Proper symbols and titles for appropriation, 
receipt, and trust fund accounts will be established on the books of the Govern- 
ment by this office in accordance with General Regulations Nos. 44 and 67. All 
moneys advanced from appropriations and/or funds to accountable officers shall 
be made on accountable warrants and be credited to official checking accounts 
in the Treasury and all subsequent withdrawals shall be by official checks. 

5. All collections received by the accountable officer shall be listed in detail 
on the standard form schedule of collections as prescribed in General Regulations 
No, 40, Supplement No. 1, unless different forms and procedure are specifically 
authorized. 

6. All disbursements, whether in cash or by checks drawn on the Treasurer of 
the United States for authorized and lawful payments and/or refunds of amounts 
collected shall be supported by standard disbursement voucher forms (unless 
different forms are specifically authorized) indicating thereon sufficient material 
facts to enable the General Accounting Office to settle and adjust the amounts 
for which credit is claimed by the accountable officer, and all such disbursement 
vouchers must be complete as to required certificates and approval by the signa- 
tures thereon of the payees and of the administrative officials having authority 
to obligate the appropriations and/or funds charged. (See General Regulations 
No. 34 and Supplements | to 7 pertaining to salary vouchers and pay rolls; 
No. 36 and Supplements 1 to 4 pertaining to reimbursement of travel expense 
and per diem; No. 51 and Supplements 1 to 6 pertaining to purchases, etc.; 
No. 66 and Supplement No. 1 pertaining to advertising.) 
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7. All disbursement vouchers covering payments made by the accountable 
officer shall be listed in detail on the standard forms of schedules of disbursements 
(unless different forms and procedures are specifically authorized), and trans- 
fers allocating collections received as ‘‘special deposits” to the proper appropria- 
tion, fund, and/or miscellaneous receipt classification will be made in the manner 
prescribed in General Regulations No. 40, Supplement No. 1. 

8. Transfers between appropriations for materials, supplies, and/or services 
furnished by one department, bureau or establishment, ete., to another will be 
in accordance with General Regulations No. 78, while transfers between appro- 
priations and Civil Service Retirement Fund will be in accordance with General 
Regulations No. 54, Supplement No. 3. 

9. All contracts in any manner connected with the settlement of public accounts 
shall be promptly deposited in the General Accounting Office (see section 305 of 
the Budget and Accounting Act of June 10, 1921, and section 3743, Revised 
Statutes, and act of July 31, 1894, 28 Stat. 209). The procedure for numbering 
such contracts is prescribed in General Regulations No. 51 and Supplements 3 
and 4 thereof. 

PREPARATION OF ACCOUNTS CURRENT 


10. Not later than the 10th of the month following that in which the transac- 
tions occurred, each accountable officer shall render his account as provided in 
section 12 of the act of July 31, 1894, 28 Stat. 209. Where no transactions occur 
during an accounting period and the accountable officer has no balance, he shall 
render to the General Accounting Office a report of no transactions, using Stand- 
ard Form No. 1068 in lieu of an account current form. (See General Regulations 
No. 70.) 

11. Accounts current properly supported by schedules and other required 
documents shall be prepared on Standard Form No. 1019 revised (and on account 
current continuation sheet, Standard Form 1019a, if necessary) except as provided 
in par. 18, in the manner prescribed in General Regulations No. 41. For the 
purpose of securing uniformity in reporting the totals of transactions on the 
face of the account current opposite the appropriations and fund accounts appli- 
cable the following general grouping of accounts will be observed: 

(a) Disbursement group.—Under this group heading will be listed on separate 
lines each appropriation and/or trust fund from which advances are made to the 
disbursing officer on accountable warrant or under which amounts are trans- 
ferred from other disbursing officers. Entries for transactions affecting this 
group of accounts will be supported by lists or schedules of accountable warrant 
notices, Treasury Form No. 5254; lists or schedules of canceled checks, using for 
this purpose Standard Form 1044; schedules of disbursements, Standard Form 
1064; lists or schedules of certificates of deposit, Treasury Form No. 1, revised, 
covering return of appropriations (and/or funds) advanced on accountable 
warrant or transferred from others, and Schedule of Adjustments, Standard 
Form No, 1081. 

(b) Revenue and repayment group.—Under this group heading will be listed on 
separate lines each appropriation and/or receipt title pertaining to which collec- 
tions have been received during the particular accounting period by the account- 
able officer, all such collections being for deposit into the Treasury to the credit 
of the fund accounts indicated in the space provided therefor on certificates of 
deposit, Treasury Form No. 1, revised. Entries for transactions affecting this 
group of accounts will be supported by schedules of collections, Standard Form 
No. 1044; Schedules of Adjustment, Standard Form No. 1081; lists or schedules 
of certificates of deposit, Treasury Form No. 1, revised, for the amount of collec- 
tions deposited into the Treasury. 

(c) Retirement fund credits.—Under this heading will be reported transactions 
pertaining to the various retirement funds (see General Regulations No». 54, 
Supplements No. 6 and No. 7). Entries for transactions affecting this ¢roup 
will be supported by schedules of retirement fund credits (Standard Form No. 
1070). 

(d) Special deposits—Under this heading will be reported collections which 
at the time received cannot be definitely allocated to the appropriation, fund, 
and/or receipt account to which they pertain, and which are for subsequent refund 
to the depositor or for transfer to the Revenue and Repayment group. (See 
General Regulations No. 40, Supplement No. 1.) Entries for transactions 
affecting this group will be supported by schedules of collections, Standard Form 
No. 1044, schedules of disbursements, Standard Form No. 1064, and schedules of 
transfers and refunds, Standard Form No. 1046. 
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The instructions pertaining to the completion of the reverse side of the account 
current are as follows: 

(e) Disbursing cash account.—On the ‘‘receipts”’ side enter the amount of 
disbursing cash on hand from the last account and in detail thereunder by date, 
number, and amount, the checks exchanged for cash. On the ‘“‘payments”’ side 
enter for each day on which transactions occur the amount of cash disbursements 
made, disbursing cash deposited, and as the final entry at the end of the month 
the amount of disbursing cash on hand, after which the amount columns of the 
receipts and payments sides of the account should be totaled. 

(f) Collection account.—On the “‘receipts” side enter the amount of undeposited 
collections on hand at the end of the previous month, and thereunder the total 
amount of collections received during the month. On the “‘payments” side will 
be entered in detail according to dates of deposits, certificate of deposit (form 
6599 and/or no. 1, revised) serial number and amount. As the last entry at the 
end of the month, will be shown the amount of undeposited collections on hand, 
after which the amount columns of the receipts and payments side of the account 
should be totaled. 

(g) The total amount of disbursing cash and undeposited collections on hand 
and the amount of salary advances and deferred pay rolls at the end of the month 
will be verified by two employees, other than the accountable officer, who will 
sign their names and titles in the spaces provided therefor on the account current 
orm. 

(h) If the transactions under the “‘ Disbursing cash account” and “Collection 
account”’ are too numerous to enter in detail on the back of the account current 
form the required detail may be shown on separate schedules and the totals thereof 
properly identified as to the schedules carried to the said form. 

(i) In the analysis of balance due United States will be shown as at the end of 
the month the net balances in such of the following accounts as may be used by 
the accountable officer: 

03.11 Disbursing officer’s checking account, symbol 
03.112 Disbursing officer’s checking account, symbol 
03.113 Disbursing officer’s checking account, symbol 


(If the accountable officer maintains more than three official checking accounts, a schedule should 
be submitted on which will be listed each such account and the check book balance pertaining 


thereto.) 

Disbursing officer’s cash (as per detail in cash account, above). 

Salary advances (payments therefor not included in pay rolls for which 
credit is claimed). 

Advances to travelers (supported by schedule, Standard Form 1089). 

Advances to agent officers (supported by schedule showing according to 
name of such officers—(a) balance at beginning of month, (b) additional 
advances, (c) disbursements, (d) return of advances, and (e) balance 
at end of month). 

03.16 Deferred payrolls (payments therefor not included in pay rolls for which 
credit is claimed). , 

03.17 Collections undeposited (as per detail in collection account above). 

03.18 Deposits in transit (as per schedule of deposits in transit, showing by 
groups for certificates of deposit form no. 6599 and for certificates of 
deposit form no. 1, revised—(a) the dates of deposit, (b) certificate of 
deposit serial number, (c) name of depositary bank, and (d) amount. 

(j) On the blank line and on the line designated ‘Otherwise kept, etc.” will be 
shown any additional items appropriately identified constituting a part of the 
officer’s accountable balance, not specifically provided for in the analysis. 

(k) The total of the amounts representing balances in the ‘‘ Analysis of balance 
due United States” should be the same as the total balance due the United States 
to which the accountable officer certifies on the face of the account current. 

(1) The remaining spaces on the reverse side of the account current form, 
pertaining to identification of the accountable officer, certificate and signature of 
officer administratively approving the accounts, should be filled in as indicated, 
while the list of inclosures should be checked for such schedules, etc., as are 
submitted in support of the account current. 
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PREPARATION OF DEPOSITARY ACCOUNT STATEMENTS 


12. On or before the tenth day of every month, each accountable officer will 
prepare and forward to the General Accounting Office for each separate account 
maintained by him with the Treasurer of the United States, a statement of 
Depositary Account accompanied by a list of checks drawn during the preceding 
month, or by a carbon copy of such checks. The list of checks (or carbon copies 
thereof) should show symbol number, date, voucher reference, name of payee, 
and amount. (See General Regulations No. 31.) 

13. All spoiled, voided, and canceled checks will be transmitted monthly to the 
Genera! Accounting Office in accordance with General Regulations No. 35. 

14. Unclaimed or undelivered checks properly payable should not be canceled, 
but if undelivered after three months, should be transmitted to the General 
Accounting Office for safe-keeping and final disposition. (Bulletin No. 3.) 
Where the amount of an official check (or warrant) 2s not due the payee or his estate 
and is not properly payable, such check or warrant shall be voided or canceled, 
in accordance with General Regulations No. 35, the transaction properly recorded, 
and the check transmitted to the General Accounting Office. 

15. The procedure for effecting payment of a lost, stolen, or destroyed check 
issued by a disbursing officer or agent of the United States who is dead or is no 
longer in the service of the United States, will be as directed in General Regula- 
tions No. 61. 

16. As required by section 24 of the Permanent Appropriation Repeal Act, 
1934 (Public, No. 473), this office will make a survey of all ‘‘funds in the official 
custody of officers and employees of the United States in which the Government 
is financially concerned, for which no accounting is rendered to the General 
Accounting Office.”’ 

17. Within thirty (30) days from the date hereof officers and employees, in- 
cluding marshals and clerks of United States district courts, will report direct to 
this office all funds in their official custody and for which no accounts are rendered 
to this office, setting forth (a) the sources from which received, (b) purpose, (¢ 
amounts, (d) where deposited or how kept, and (e) to whom an accounting is 
rendered. 

18. Account current, Standard Form No. 1019 (revised) and the continuation 
sheet thereof (no. 1019a), which are hereby prescribed for general use, will super- 
sede Standard Form Nos. 1019, 1020, and 1022, when the supply thereof now on 
hand has been exhausted, but are not intended to supersede Standard Form 1021 
now in use in the Navy, those in use in the Postal Service, nor form 79 used in 
accounting for internal-revenue collections. 

19. Departments, independent establishments, and corporations for whose 
peculiar needs special forms of accounts current, vouchers, and/or schedules are 
considered essential will report the facts in regard thereto and submit drafts, in 
duplicate, of the form(s) required, for appropriate action by this office. 

20. The Public Printer is authorized to destroy or otherwise dispose of the old 
plates and type matter pertaining to the standard accounts current forms nos. 
1019, 1020, and 1022 


21. Upon receipt of these regulations each department, establishment, or cor- 
poration is requested to make requisition at once upon the Public Printer for a 
supply of the standard forms 1019 (revised) and 1019a which it is estimated will 
be required for the period ending June 30, 1935. In so doing it is understood and 
agreed by said departments, establishments, and corporations that they thereby 
consent to the plan of combining all the requisitions submitted and printing the 
total thereof in one edition to be delivered to the respective departments, establish- 
ments, or corporations, or placed in stock at the Government Printing Office, 
subject to their order, or partly delivered and partly placed in stock, as the case 
may be, and that they authorize the Public Printer to prorate the cost of printing 
and to render bill against each department, establishment, or corporation for its 
proportionate share on the basis of the number of forms ordered by it. 

22. Hereafter requisitions for the printing of forms of accounts current other 
than the standard forms will not be honored by the Publie Printer, except as may 
hereafter be specially authorized by this office, but this shall not be construed to 
prevent the department, independent establishment, or corporation from ordering 
printed on the forms used by them the title of the department, establishment, or 
corporation, the classes of accounts, and the titles of appropriations, funds, and 
accounts in the spaces provided therefor. 

J. R. McCart, 
Comptroller General of the United States. 
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STANDARD Form No, 1019. REVISED 
Form approved by Comptroller General U. &., 
August 15, 1934 


Account current 


Symbol Department. 
Symbol Bureau. 
Symbol Station. 


Account. 
(Class of) 


(Name of accountable officer) 
, 193.., to 


under official bond dated 


| Bal- Receipts Payments 

ape eee an titncna Psat errene ini 
Appropriation, | United| | Ac | 7 _ 
cntannk tebe | States | count- | Collec- | Adjust- Dis- | Treas- Adjust- 


from able : burse- | ury de- . . 
last ac- war- tions | ments ments | posits ments States 
count | rants 


| 




















| 











| 

| 

pa a 
| 
































iL 


I certiry that the above is a full, true, and correct account of all moneys. 
coming into my possession on account of the United States during the period 
stated, under my official bond dated 193__, except 
amounts reported in the following accounts rendered under the said bond: 


(To be used when disbursing officer renders more than one account under same bond) 


The balance of $ is held as stated on the reverse hereof. 


(Signature) (Title) 
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[Reverse of Standard Form No. 1019. Revised] 


Department Bureau 


Account current 


03.13 DISBURSING CASH ACCOUNT 











| | 
Receipts Amount |} Date Payments 


Cash on hand last account... ea inde 


Cash on hand (03.13)........-. 
Total 


03.17 COLLECTION ACCOUNT 


1 
| Collections, undeposited, last | ents ee aol a este Dnivaataiiid 


account, 


| 


Collections, undeposited, on | 
hand (03.17). 


We, the undersigned, have verified the cash on hand stated above by actual 
count and have examined the salary advances and deferred pay rolls and certify 
the amounts to be correct. 


(Signature) (Title) 
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ANALYSIS OF BALANCE DUE UNITED STATES 


Net balance! 
03.11 D. O. checking account, symbol 
03.112 D. O. checking account, symbol_... 
03.113 D. O. checking account, symbol 
03.13 Disbursing officer's cash 
03.14 Salary advances 
03.15 Advances to travelers_. 
03.152 Advances to agent officers. 
03.16 Deferred pay rolls 
03.17 Collections, undeposited 
03.18 Deposits in transit 


1 Notg.—When part of the balance is in foreign currency, the amount of the foreign currency must be 
stated. 


ENCLOSURES | Sent he “+ | EXAMINED AND APPROVED, 
, es EXCEPT AS NOTED BELOW 

D. 0. |G. A O.|} OR IN LETTER OF EXCEP- 

|| TIONS, AND REFERRED TO 

— THE GENERAL ACCOUNTING 

| Insert check,y || OFFICE 


. Schedule of accountable warrants... --.--- 
2. Schedule of collections.................-..- 
3. Schedule of adjustments 
. Schedule of retirement fund credits_- 
5. Schedule of transfers (from others). -....-...'..-..-.- 
. Schedule of canceled checks. 
. Schedule of disbursements--_........-- 
. Schedule of deposits, Form No. 1, rev ised. | 
9. Schedule of transfers (to others) -- saves] -woe-ceeloesne 
). Schedule of checking account balances..--.|-------- aiid 
. Schedule of cash disbursements............)........].....--. | 
‘ Schedule of advances under Subs. Exp. Act, | 


. Schedule of advances to agent officers- 
) Schedule of deposits, Form No. 6599... 
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STANDARD FORM No. 1019a. 
Form approved by Comptroller General U. 8S. 


August 15, 1934 
ACCOUNT CURRENT 
CONTINUATION SHEET 


Department. 
Bureau. 
Station. 


Account. 
(Class of) 


(Name of accountable officer) 
, 193.., to 
under official bond dated 


Bal- | Receipts | Payments 
{ _ ce eieielatmednds sia } cnet itaiatacitiiaiiaaa - 
Appropriation, tue | | | — 
fund, and ac- iu nited Ac- 

| 

| 


| ance 
, s , -|Collee-| Ad- | |p . 
count titles | States | count- | ¢ oliec-| Ad Teas. 


due 
from able | tions | just- | fae 4 just- | —— 
last war- ments | | ments | posits | ments | . 
account| rants er | | | 
A chemegine 
| ] 
| 




















For 
Gener-} 
al Ac-; 
count-| 

ing 
Office 




















7556°—35——61 
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ABSENCES: ADJUSTED COMPENSATION: 
See Leaves of absence. See Veterans’ Administration. 


ACCOUNTS: Page | ADVERTISING: 
Census Bureau--statistical work—moneys Bidders: 


received therefor prior to May 27, 1935, 
must be deposited to credit of Miscel- 
laneous Receipts and cost charged against 
current appropriation. After that date, 
and in accordance with act of that date, 
Pub. 74, payment for such services may 
be made from funds deposited therefor - _ . 
Federal Emergency Relief Administration: 
Vouchers submitted must show the actual 
appropriation or appropriations charge- 
able with the expenditure involved, and 
where the wrong appropriation has been 
charged it is the duty of the General 
Accounting Office in auditing the 
accounts to question the expenditure 
and require a satisfactory explanation 
or adjustment of the matter before 
credit may be allowed 
When an obligation is chargeable to more 
than one appropriation it is proper to 
show on the voucher all applicable ap- 
propriations and to draw one check to 
the payee in payment_............-..- 
While the General Accounting Office may 
effect adjustments between appropria- 
tions when, under a mistake of law or 
fact, a voucher has been charged to the 
wrong appropriation and it clearly ap- 
pears another appropriation is avail- 
able, an administrative officer may not, 
for the sake of an administrative expe- 
diency, deliberately charge the wrong 
appropriation with the expectation of 
obtaining subsequently an adjustment 
by transfer of applicable appropriations 
Postmasters—reopening not authorized on 
basis of claim made by or on behalf of 
receiver of bank on theory that return to 
postmaster of public funds on deposit in 
bank when business was suspended was 
erroneous, where former postmaster has 
accounted for all moneys belonging to the 
United States and his accounts closed - . .. 
Virgin Islands Company—appropriated 
moneys are not available for services of 
certified public accountants in providing 
for a system of general accounts and a 
cost system 





Combinations—bids should not be re 
ceived from two corporations, one of 
which is owned and controlled by the 
other, where corporate identities are 
retaired merely for trade purposes. . 

Debarment—fact that bidder in previous 
transaction furnished supplies not in 
accordance with specifications is not 
alone valid reason for continued refusal 
to give consideration to bids; but upor 
reasonable showing that interests of the 
United States require debarment, ad 
ministrative action will not be ques 
tioned provided length of debarment is 
definitely stated and not unreasonable 

Deposits—set-off—amount deposited bs 
unsuccessful bidder in connection with 
bid for lease of grazing lands from the 
United States may be set off agains! 
indebtedness to the United States 

Experience—-U nited States is not required 
to accept low bid for performance of 
important construction work where 
bidder has had no experience in con 
nection with similar work... 

Indebtedness to the United States 
legal authority for giving preference to 
highest bidder merely because of in 
debtedness to United States, crowing 
out of loan from Reconstruction Finance 
Corporation ee 

Protests—bidder whose products are 
normally offered in competition wit 
products admitted under specifica 
tions has sufficient basis for protest 
against mechanical details, as di 
tinguished from actual needs of the 
service, illegally included in advertised 
specifications, even though he has r 
fused to submit a bid_............- 

Qualifications—bidders may be required 
to show certain qualifications as con 
dition precedent to letting contract 
where work is of such magnitude or In 
volves technical requirements that 
interests of United States would not 
adequately be protected by giving of 
performance bond. . . 
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ADVERTISING—C ontinued. Page | ADVERTISING—Continued. 
Bidders—C ontinued. Bids—Continued. 
Responsibility—fact that subcontractors Evaluation—Continued. 
from which contractor proposes to pur- Tractors—no legal objection to evalua- 
chase materials or to sublet a portion of tion of bids on basis stated in specifica- 
construction are reported to be not re- tions of initial cost of tractor plus fuel 
sponsible is not sufficient to authorize consumption during stated period... 
low bid to be disregarded or for holding Informalities: 
that bidder is not responsible_-.......- Failure of low bidder to accompany bid 
Bids: with required bid bond may be 
Acceptance of highest—office space—no waived if in public interest, and since 
legal authority for giving preference to bid bond has been subsequently 
highest bidder merely because of in- furnished and bidder appears other- 
debtedness to United States, growing wise qualified, appropriated moneys 
out of loan from Reconstruction Fi- are not available for the work in any 
nance Corporation amount in excess of low bid 
Acceptance of other than lowest: Whether technical failure to submit 
Cemcent—if notice of withdrawal of low- bid bond with bid may be waived in 
est bid for noncompliance with appli- public interest, where bond was 
cable code was not received by the furnished shortly after bids were 
Government officer prior to accept- opened, is controlled by circum- 
ance of bid, and award was later re- stances surrounding said failure, the 
quired to be made to next lowest responsibility of bidder, and the 
bidder, any difference in cost is saving of public moneys to be made. 
chargeable to lowest bidder Multiple-—bids should not be received 
Trucks: from two corporations, one of which is 
No legal justification for specifica- owned and controlled by the other, 
tion that spare tire be mounted in where corporaie identities are retained 
fender well, and where contract | merely for trade purposes 
awarded to bigher bidder because of Not required: 


failure of lowest bid to meet such | Experiment s--no objection to purchase 


Stipulation, payment may not 
exceed lowest price bid 

Rejection of low bid, otherwise cor- 
rect, because engine in truck offered 
by low bidder had piston displace- 
ment of 331.4 cubic inches, instead 
of not less than 358 cubic inches as 
called for in specifications, and 
award of contract to higher bidder, 
not justified where specifications 
did not notify bidders of special 
service conditions under which 
truck was to be operated 


Acceptance—time limit--where time 


specified for acceptance of bid is not 
sufficient to permit final determina- 
tion of claim of mistake before expira- 
tion thereof, and bidder refuses to 
extend time limit pending such de- 
termination, bidder should be notified 
before expiration of time and before 
forwarding matter to General Ac- 
counting Office for determination, 
that bid is accepted subject to final 
action by said office on pending claim 
of mistake 


Competitive—bids should not be received 


without advertising of one mortar 
motor carriage for experimental pur- 
poses, except that contract should 
reserve to United States, or obtain for 
the Government, right to use design 
or patent for vehicle in event it 
should prove to be a success and quan- 
tity purchases should be desirable... 
Personal services—exception of personal 
services from requirements of adver- 
tising under sec. 3709, R. &., is 
identified with and attaches to the 
individual and means that the 
personal element predominates and 
necessitates a selection of the person 
and that the contracting be directly 
with and binding on that person. 
It is not an authority to contract for 
an individual’s services through 
ae ee 
Qualified—dental gold--where bidder 
proposed to furnish at specified price 
per ounce and attempted to qualify bid 
to provide for variation in price to 
correspond with depreciation of gold 
purchasing power of American dollar, 
and bid was accepted on basis of price 


from two corporations, one of which stated, such qualification was, in effect, 
is owned and controlled by the other, an attempt to make contract price 
where corporate identities are retained payable in gold, or its equivalent, and 
merely for trade purposes. ....--.------ void. Payment authorized only of 
Evaluation: contract price 
Automobiles—specifications stipulating Rejection: 
minimum requirements for weight Not authorized of low and otherwise 
and wheel base are not proper factors proper bid on basis that bidder had 
for evaluating bids been administratively determined a 
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ADVERTISING—Continued. 


Bids—Continued. 
Rejection—-Continued. 


Page | ADVERTISING—Continned. 


Readvertisement—Continued. 
Codes of fair competition—C ontinued. 


violator of some provision of act 
Feb. 22, 1935, superseding sec. 9, 
National Industrial Recovery Act, 
declared unconstitutional by U. 8. 
Supreme Court-._- 

Where specifications did not notify 
bidders of special service conditions 
under which truck was to be operated, 
rejection of low and otherwise correct 
bid was not justified on the basis of a 
lower piston displacement than 
called for by the specifications -...... 

Required: 

Airplanes—under sec. 10 (t), act July 2, 
1926, quantity purchases of airplanes 
for Army and Navy may be made 


readvertisement had on hasis of spec- 
ifications eliminating such require- 


Where lowest bidder not determined 
after two months since opening of 
bids, and in the meantime the Su- 
preme Court of the United States 
declered the code provisions of the 
National Industrial Recovery Act 
unconstitutional and the requirement 
for code compliance was suspended, 
it is in the interests of the United 
States to reject all bids based on code 
compliance and to readvertise elimi- 
nating requirement that bidder sub- 
mit certificate of code compliance ---. 


only as result of advertising... -.....- 
Automobile repairs and parts—con- 
tracts for repairs and parts for auto- 
mobiles in use by the Civilian Con- 
servation Corps should be awarded 
after advertising for bids in the com- 
munities where such work is to be 


Notice— while there is no legal require- 
ment that former bidders be notified of 
readvertisement, in order to stimulate 
competition it would clearly be in inter- 
ests of United States to notify them... 


AGENTS: 
859 Authority—general rule stated, where a 
person has held out another as his agent 
authorized to act for him in a given capac- 


Leases—general rule is that there must 
be advertising for bids for leasir.g of 
premises for use of various Govern- 
ment activities. While clearance 
may be obtained from Procurement 
Division, Treasury Department, 
such clearance does not relieve 
administrative office from complying 
meta: GHIA Bhs Ban sinedaciccedccnidc 

Character of: 

Any method of advertisement that gives 
all availeble competition under circum- 
stances of particular case, generally, 
will be accepted by General Accounting 
Office as compliance with. sec. 3709, 
R.8 : 

Where only form of advertisement for bids 
was insertion in loca] newspaper, and 
only one response was received out of 26 
persons or firms in the locality, adver- 
tisement not adequate 


AGRICULTURAL ADJUSTMENT AD- 
MINISTRATION: 


Cotton pool sales—where contract fixes 
definitely obligation of contractor, ex- 
penditures which may be reimbursed, and 
compensation to be paid, there is no au- 
thority for payment of additional amount 
to cover brokers’ commissions expended 
in effecting sale of cotton. 

Employees’ classification— 

For periods on and after July 1, 1924, 
credit allowed fcr salary payrrents only 
at minimum salary rate of grace in 
which position allocated by Civil Serv- 
ice Commission, if positions are in Dis- 
trict of Columbia, and only at mini- 
mum salary rate of grade in which posi- 
tion administratively placed or allo- 

Experiments—mortar carriage—no objec- cated, if in the field, unless there is 
tion to purchase without advertising of showing that personrel funds are avail- 
one mortar motor carriage for experimen- ab'e on annual basis for cifference 
tal purposes, except that contract should 
reserve to United States, or obtain for the 
Government, right to use design or pat- 
ent for vehicle in event it should prove to 
be a success and quantity purchases 
should be desirable. -_- 

Readvertisement: 

Codes of fair competition 
Kids submitted in arsv er to advertised 

specification stipulating code com- 
pliance opened after May 27, 1935, 
date of decision by U. 8. Supreme 
Court holding unconstitutional pro- 
visions of National Industrial Re- 


between minimum rate and higher rate 
in crade at which paid on basis of 
administrative promotion. - ; 
Tempcrary employees subject to classi- 
fication act as amended are authorized 
ween neee cee to be paid only at minimum salary rate 
of grade in which temporary positions 
properly placed or allocated, whether 
in departmertal or reld service, and 
promotion above minimum salary 
rate of grade not authorized._........ 
Wheat purchases—- 
No authority in Secretary of Agriculture 
or his designated agent to direct or 


covery Act relative to codes and code 
compliance, should be rejected and 


authorize purchase of salvaged fire- 
damaged, smoke-odor wheat for export 
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AGRICULTURAL ADJUSTMENT AD- Page 


MINISTRA TION—Continued. 


Wheat purchases—Continued. 

No authority under marketing agreement 
between Secretary of Agriculture and 
North Pacific Emergency Export 
Association for disposa] of North Paci- 
fic wheat surplus, nor under Agricul- 
tural Adjustment Act of 19383, for pay- 
ments to members of association of any 
buying charge or trade charge on pur- 
chases made in the country for deliver- 
ies direct to association, such charges 
being in the nature of a profit... 


AGRICULTURE, DEPARTMENT OF: 


Wool—amounts collected from dealers 
under Government regulations for han- 
dling wool clip of 1918 and distributed 
among growers of wool may not he re- 
funded. Disposition of claims is not 
dependent on legality of regulations or 
whether payment made nnder protest... 


ALIENS: 


Bonds—forfeiture—when Liberty bonds 
deposited as security by aliens admitted 
to this country under bond are forfeited, 
they should be ccnverted into cash and 
deposited in a special fund and any 
claims against same, such as claim by 
a State for hospitalizatien of the alien, 
should be submitted to the General 
Accounting Office for direct settlement... 

Maintenance—cost of, pending decision as 
to eligibility to enter United ftates is 
reguired to be borne by steamship com- 
pany or transportation line, and amounts 
collected therefrom are for repayment to 
appropriation for Immigration and 
Naturalization Service 


APPOINTMENTS: 
New 

Field service—in view of mandatory 
provisions of Breokhart Act extending 
principles of classification to feld serv- 
ce, Rew appointments to field positions 
subject to classifcaticn act, ag amended, 
must be at 
grade : F ia 

Prohibition against payment of increase 
in compensation by reason of realloca- 
cation of position is not applicable to 
individual appointed to reallocated 
position after eflective date of realloca- 
tion... 

Oaths 

District of Columbia—Commissioners of 
Deeds appointed in accordance with 
sec. 557, act Mar. 3, 190!, are authorized 
to administer oaths to new appointees. 

Farm Credit Administration—oaths of 
office are required of all departmental 
employees upon all changes in positions, 
but requirement for oaths by feld em- 
ployees is controlled by administrative 
SR. ntntabeintenws 


mum salary rate of 
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APPOINTMENTS—Continued. 


Oaths—C ontinued. 

Refusal—employee whose service is ter- 
tninated in one position and’ who re- 
fuses to accept another position ten- 
dered in a lower grade and to take the 
prescribed oath of office is not entitled 
to compensation in either position _-- 

Requirements as to, nder sec. 1757, R. 8- 

Power of—Farm Credit Administration- 

Governor may not delegate to subordi- 

nate the power of appointment of depart- 

mental employees, but he may delegate 
such power in case of a!l field employees. - 
Presidential: 

Rural Eloctrification Administration— 
Administratot and any assistant or 
deputy adi inistrator authorized to act 
as head of the establishment in absence 
of the Administrator or otherwise, and 
any State or regional administrators 
appuinted for duty outside the District 
of Coluinbia, whose salaries may ecual 
or exceed $5,000 perannu , are required 
by see. 3, act Apr. 8, 1935, to he ap- 
pointed by the President by and with 
the advice and consent of the Senate.-- 

Securities and Exchange Commission 
appointment of all efficers and em- 
ployees, other than those qualifying as 
“experts”, must have Presidential ap- 
proval : jienddua 

Railroad Retirement Board —appointments 
are subject to civil service laws and regu- 
lations, the classification act, as amended, 
and the applicable provisions ci the Econ- 
omy act. Initial appointments will not 
require Presidential approval = 

Reappointments: 

Economy Act—retirea personnel-—broad 
authority in National Housing Act of 
June 27; 144, for employment of per- 
sonnel ‘‘without regard to the provi- 
sions of other law applicable to the em- 
ployment or compensation of officers 
and employees of the United States”, 
does not authorize disregard of Sec. 204 
of Economy Act dis jualifying for reap- 
poilntment employees who had been 
retired for age sth idiaeialinaiiaieaindpitau 

Postal Service —Postmaster at first, sec- 
ond, or third class office appointed from 
private life by reason of former service 
in the competitive classified civil serv- 
ice, from which definitely separated, is 
not entitled to retirernent benefits 

Treasury Department 
Effect of appropriation proviso under 

heading “‘ Bureau of Internal Reve- 
nue” in deficiency act June 19, 1934, 
on reappointments in Treasury De- 
partment of former employees of Bu- 
reau of Prohibition or Alcoholic 
Keverage Unit, Justice Departinent. 
Personnel of Secret Service Division, 
the Bureau of Narcotics, and the 
Specia) Intelligence Unit, Internal 
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APPOINTMENTS—Continued. 


Reappointments—Continued. 

Treasury Department—Continued. 
Revenue Bureau, engaged primarily 
in detection of law violators and aid- 
ing in their apprehension and punish- 
ment, who were separated between 
June 10 and Dee. 31, 1933, from similar 
positions under the Prohibition Bu- 
reau or the Alcoholic Beverage Unit, 
Justice Department, are within pro- 
viso in act June 19, 1934, prohibiting 
use of Treasury Departinent appro- 
priations for payment of their salaries 
after Dec. 1, 1934, unless they qualify 
as result of competitive civil service 
examination 

Securities and Exchange Commission—all 
olficers and employees, other than those 
qualifying as “‘experts’’, are subject to 
civil service laws and regulations, the 
classification act, and sec. 203 of Economy 
act, requiring approval of the President 
to filling of vacancies, including filling of 
all newly created positions.............- 

Temporary—if there are sufficient unob- 
ligated funds under an appropriation 
available for employment of both per- 
manent and temporary personnel, a 
temporary position may be adminis- 
tratively created and filled for perform- 
ance of duties identical with those of a 
permanent position during a period the 
permanent employee is absent without 
POV convqoenespesdee 

APPROPRIATIONS: 

Adjustment—Federal Emergency Relief 
Administration—while General Account- 
ing Office may effect adjustments be- 
tween appropriations when, under mis- 
take of law or fact, a voucher has been 
charged to wrong appropriation, an ad- 
ministrative officer may not, for sake of 
administrative expediency, deliberately 
charge wrong appropriation with ex- 
pectation of subsequent adjustment by 
transfer of applicable appropriations 

Agriculture Department—Animal Indus- 
try, Bureau of—‘Eradicating Cattle 
Ticks, 1935’’—Inapplicable to expense of 
making copies of depositions for use in 
defending suits for damages resulting 
from dipping tick-infested cattle in Texas 
and Oklahoma in 1918 and 1922___....- 

American Battle Monuments Commis- 
sion—appropriation being in general 
terms, is subject to Pub. Res. No. 2, 
Feb. 2, 1935, and is not available for such 
items as “transportation to and from 
monument sites” and “light refresh- 
ments” 

Availability is for decision by the Comp- 
troller General, without direction from 
any other officer 

Construction of-—-While permissible, as aid 
to proper interpretation of ambiguous 


Page 


APPROPRIATIONS—Continaed. 


provisions in enactment, to examine and 
consider title and preamble thereof and 
legislative history, an enactment reason- 
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Page 


ably clear in itself may not be distorted, - 


through interpretation, by enlarging or 
restricting its application to conform to 
such extrinsic matters 


District of Columbia—Reeorder of Deeds— 


appropriation for, is available for rent of 
typewriters for recopying land records of 
District of Columbia, provided rate of 
rental on annual basis does not exceed 
second-hand value of typewriters rented. 


Federal Emergency Relief Administra- 


tion—while General Accounting Office 
may effect adjustments between appro- 
priations when, under mistake of law or 
fact, a voucher bas been charged to wrong 
appropriation, an administrative oflicer 
may not, for sake of administrative ex- 
pediency, deliberately charge wrong ap- 
propriation with expectation of subse- 
quent adjustment by transfer of appli- 
cable appropriations. 


Federal Housing Administration—inappli- 


cable to payment of expenses of conduct- 
ing campaign with view toinducing prop- 
erty owners to make alterations, repairs, 
or improvements to their property for 
purpose of creating demand {or loans from 
financial institutions so that Federal 
Housing Administration may insure such 
institutions against losses or make loans 
ChemttRcccienecgcedennedssecbecteens err 


Fiscal year: 


Availability beyond: 

Allotment of funds for river and harbor 
work from appropriation for carrying 
out provisions of National Industrial 
Recovery Act does not make such 
funds available for obligation beyond 
fiscal year 1935, nor for expenditure 
pursuant to such obligation after June 


As Connally Oil Bill of Feb. 22, 1935, is 
not a part of or amendment to Na- 
tiona) Industrial Recovery Act, no 
part of appropriation for the petro- 
leum administration during fiscal 
year 1935 will be available for obliga- 
tion after June 30, 1935............-.. 


Justice Department: 


“Salaries and Expenses, Division of In- 
vestigation”’"—not available for vaults, 
safes, or similar equipment in public 
buildings under custody or administra- 
tion of either Treasury Department or 
Post Office Department 

“Salaries, Fees, and Expenses of Mar- 
shals, U. 8. Courts’’ applicable to ex- 
penses incurred after formal seizure of 
vessel by marshal under court order for 
purpose of civil action in rem in admi- 
ralty court on account of violation of 









APPROPRIATIONS—Continued. 


Labor Department—Immigration and Nat- 
uralization Service-—-reimbursement —cost 
of maintenance of aliens pending decision 
as to eligibility to enter United States is 
required to be borne by steamship com- 
pany or transportation line, and amounts 
collected therefrom are for repayment to 
appropriation for Immigration and Nat- 
uralization Service........... 

Limitations: 












































Treasury Department: 

Effect of appropriation proviso under 
heading ‘‘ Bureau of Internal Reve- 
nue” in deficiency act June 19, 1934, 
on reappointments in Treasury De- 
partment of former employees of 
Bureau of Prohibition or Alcoholic 
Beverage Unit, Justice Department . 

Personnel of Secret Service Division, 
the Bureau of Narcotics, and the Spe- 
cial Intelligence Unit, Internal Reve- 
nue Bureau, engaged primarily in 
detection of law violators and aiding 
in their apprehension and punish- 
ment, who were separated between 
June 10 and Dee. 31, 1933, from similar 
positions under the Prohibition Bu- 
reau or the Alcoholic Beverage Unit, 
Justice Department, are within pro- 
viso in act June 19, 1934, prohibiting 
use of Treasury Department appro- 
priations for payment of their salaries 
after Dec. 1, 1934, unless they qualify 
as result of competitive civil-service 
examination... .. 


Navy Department: 


Marine Corps: 
“General expenses, Marine Corps”’: 
Applicable to reimbursement of ex- 
penses incurred by Canadian steam- 
ship company in delivering under 
guard from Vancouver, B. C., to 
Seattle, Wash., two stragglers or 
deserters from the Marine Corps 
who had been transported as stow- 
aways in one of the company’s 
vessels from Honolulu, T. H., to 
Not available for purchase of station 
wagon designed and constructed 
primarily for carrying passengers... 
Transportation of dependents—availa- 
bility of appropriation is for decision 
by the Cor:nptroller General, without 
direction from any other officer... ....-. 


Panama Canal—noi available for insurance 
on funds transported to Canal by order of 
Treasury Department or otherwise_..... 

Post Office Department: 

“Contingent expenses’’—inapplicable to 
payment of monthly charge of $75 for 
paper, ribbons, maintenance and serv- 
ice in connection with furnishing, by 

teletype machine, news ticker service, 

such machine being, for all practical 
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APPROPRIATIONS—Continued. 
Post Office Department—C ontinued. 


purposes, a substitute for newspapers, 
and subject to $100 limitation in sec. 
MRO. 


“Payment of rewards, 1935’’—available, 


to extent of $20,000, for teletype news 
ticker service upon certification that 
such service will materially aid in ob- 
jects for which discretionary amount is 


Reimbursement— Labor Department—Im- 
migration and Naturalization Service- 
cost of maintenance of aliens pending de- 
cision as to eligibility to enter United 
States is required to be borne by steam- 
ship company or transportation line, and 
amounts collectel therefrom are for re- 
payment to appropriation for Immigra- 
tion and Naturalization Service.......... 

Shipping Board, United States—‘“ United 
States Shipping Board Shipping Fund”’— 
applicable to payment for damages to 
War Department dredge sustained in col- 
lision with Shipping Board Merchant 
Fleet Corporation vessel, for which the 
latter vessel responsible..._.............. 

State Department—*“ Contingent expenses, 
Foreign Service’’—inapplicable to ex- 
penses of Army and Navy officers de- 
tailed as couriers..................- 

Treasury Department: 

Customs Service—‘“ Collecting the reve- 
nue from customs’’—applicable to ex- 
pense of guarding and storing a vessel 
taken into custody by customs officers 
for violation of the tariff act, incurred 
prior to transfer of vessel to court juris- 
diction and seizure by the marshal un- 
der order of court for purpose of civil 
action in rem in an admiralty court.... 

Internal Revenue Bureau—‘ Collecting 
the Internal Revenue’’—not chargeable 
with principal and interest on special 
improvement bonds issued on Rancho 
Golf Club, which premises were con- 
veyed to Commissioner of Internal 
Revenue under deed of trust as security 
for payment of taxes. .........- 

Limitations: 

Effect of appropriation proviso under 
heading “Bureau. of Internal Rev- 
enue” in deficiency act June 19, 
1934, on reappointments in Treas- 
ury Department of former employ- 
ees of Bureau of Prohibition or Al- 


coholic Beverage Unit, Justice De- 
NN 5a: isaicietinad nna eipialy 
Personne! of Secret Service Division, the 
Bureau of Narcotics, and the Special 
Intelligence Unit, Internal Revenue 
Bureau, engaged primarily in detec- 
tion of law violators and aiding in their 
apprehension and punishment, who 
were separated between June 10 and 
Dec. 31, 1933, from similar positions 
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APPROPRIATIONS— Continued. Page | BANKS—Continued. 


Treasury Department—C ontinued. on deposit in bank when business was 
Limitations—C ontinued. suspended was erroneous, where former 
| 


under the Prohibition Bureau or 
the Alcoholic Beverage Unit, Justice 
Department, are within proviso in 
act June 19, 1934, prohibiting use of 
Treasury Department appropriations 
for payment of their salaries after Dec. 
1, 1934, unless they qualify as result of 
competitive civil service examina- 


postmaster has accounted for all moneys 
belonging to the United States and his 
accounts closed 

Insolvent: 
Taxes: 

Claim of United States against receiver 
of insolvent or bankrupt bank for 
taxes collected on checks is preferred 

Re cntiicen Ciaim. under sec. 3466, R. S 

“‘Suppressing Counterfeiting and Other Sec. 22, act Mar. 1, 1879, granting im- 
Crimes"’—not available for payment of munity to insolvent or bankrupt 
advertising for sale automobile seized banks from payment of taxes to 
for violation of customs laws, ordered United States from bank assets, does 
forfeited, and turned over to Narcotic zet apply to amounts collected by 
Service... banks us taxes on bank checks. 


Veterans’ Administration—bridge, replace- BONDS: 

ment of—where bridge not mentioned in Bid: 

deed to the United States, and county Contracts: 

road runs over bridge and is used by gen- Where there is no statute requiring bid 
eral public, appropriations underVeterans’ to be accompanied by bid bond, ad- 
Administration are not available for pur- ministrative officers aie authorized in 
chase cf material with which to replace public interest to give consideration 
bridge within exterior boundaries of to bid not so accompanied, if bidder 
Veterans’ Administration reservation is otherwise qualified and promptly 


owned by the United States thereafter furnishes required bid bond 
War Department— “Promotion of rifle or certified check 

practice”—inapplicable to payment to Whether technical failure to submit bid 
National Guard organizations, in connec- bond with bid may be waived in pub- 
tion with National Matches, of pay, allow- lic interest, where bond was furnished 
ances, and other benefits under the same shortly after bids were opened, is con- 
conditions as for participation in encamp- trolled by circumstances surrounding 

said failure, the responsibility of bid- 


ments, maneuvers, and other exercises, 
including rifle practice, specifically au- der, and the saving of public moneys 


thorized by the National Defense Act and 
exclusively provided for in the appropria- 


Government—forfeiture—when Liberty 
tion for support of the National Guard.__ 


bonds deposited as security by aliens ad- 
ARMY: mitted to this country under bond are for- 
feited, they should be converted into cash 
and deposited in a special fund and any 
claims against same, such as claim by a 
State for hospitalization of the alien, 


erpenses. should be submitted to the General Ac- 
Officers—employment as couriers under the counting Office for direct settlement 


State Department is prohibited by sec. Indemnity: 
1223, R.S Adjusted service certificates: 
ATTORNEYS: cuptoner 
in absence of fraud or collusion on 
part of veteran, sec. 705 of World 
War adjusted compensation act, as 
amended, would constitute suffi- 
cient authority for issuance of a du- 
AUTHORITY: plicate certificate without bond of 
See Delegation of authority; Departments and indemnity to replace original which 
establishments, heads. had been illegally paid and is on file 
in General Accounting Office. 
AUTOMOBILES: Facts in instant case not sufficient 
See Contracts, subject matter; Mileage; Rent; to warrant issuance of duplicate 
Vehicles. STR ciicniénawieennsennnunia 
Where bond of indemnity is furnished 
BANKS: to secure issuance of duplicate ad- 
Deposits—postmaster’s accounts may not justed service certificate and both 
be reopened on basis of claim made by or certificates are hypothecated for 
on behalf of receiver of bank on theory loans—the original by an impostor— 
that return to postmaster of public funds the loss sustained by the Govern- 


See Compensation, double; Details; Gratui- 
ties; Mileage; Pay; Rental allowance; 
Subsistence; Transportation; Traveling 


Hire by Federal Emergency Administra- 
tion of Public Works to prepare legal 
opinions is not authorized in absence of 
specific statutory provision therefor... -- 
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BONDS—Continued. Page | BRIDGE: 


Indemnity—Continued. Replacement--where bridge not mentioned .: - 

Adjusted service certificates—Contd. in deed to the United States, and county 
Duplicates—C ontinued. road runs over bridge and is used by 

ment on the loan made to the im- general public, appropriations under 
postor may be recovered under the Voterans’ Administration are not available 
EE citer ncdaceeaes for purchase of material with which to 

Check for facility loan made by Farm replace bridge within exterior boundaries 
Credit Administration, sent by mail to of Veterans’ Administration reservation 
borrower but not received by him, is owned by the United States. _. 
outstanding obligation or. bie ap- BROKERAGE: 
propriated funds must remain available, 
and credit for amount thereof on the Fees—where contract fixes definitely obliga 
loan may be made only after execution tion of contractor, expenditures which 
of surety bond_....._.._- ; may be reimbursed, and compensation 

Performance—contrac’ te—patent #Hebte— to be paid, there is no authority for pay- 
contract as well as performance bond ment of additional amount to cover 
should be in such terms as to protect brokers’ commissions expended in effect- 

United States against infringement by ing sale of cotton wn enee 

contractor of patents owned and con- BURIAL EXPENSES: 

trolled by others....................... 208,340 

Premiums— disbursing officers and agents— 
premiums on bonds of special disbursing 
agent and his assistant at District of 

Columbia Workhouse and Reformatory 

are not chargeable to welfare funds or CHECKS: 

funds of inmates held in trust by Govern- 

ment... 
Surety: 

Government employees: 

Any undertaking by officers of tie 
Government to influence employees 
directly or indirectly to furnish surety 
bond in a particular company is an 
evasion of clear intent of statutory 
provisions relative to giving surety 
bonds by Government employees - -- 

Statutory provisions relative to giving 
surety bonds by Government em- 
ployees contemplate furnishing bond 
by employee at own expense and 
without direction or influence from 
his superiors..............- 

Liabilities—where not administratively 
known or established what patents 
may be involved in manufacture of 
equipment for United States under 
contract, question may be left to courts 
in suit by those owning patents claimed 
to be infringed, but contract as well as 
surety bond should be in such terms 
that contractor and surety will be liable 
to United States for damages which 
United States may be required to pay 
by reason of violation by contractor of 
patent rights of others. __- 

Reprinting of approved Government Where auck negoiiated on forged in- 
forms by surety companies with in- dorsement and paid by Treasurer of 
clusion therein of name of company | United States on basis of usual bank 
takes away identity as approved indorsements, and suit is thereafter 
Government forms..._...... Re filed against indorsing bank and in- 

dorsers, any settlement thereafter 

BRIBES: proposed by indorsing bank whereby 

Moneys forfeited aud covered into Treasury payee agrees to accept from bank an 

as miscellaneous receipts, pursuant to amount less than face value of check 

order of court of competent jurisdiction, and release United States from all 

may not be withdrawn except in conse- claim is not a compromise, but may 
quence of appropriation made by law _-- be treated as rendering unnecessary ; 


Officers’ Reserve Corps—mewiber on active 
duty with Civilian Conservation Corps— 
Payment of burial expenses and return of 
body to his home is limited to $100 


Duplicate--procedure for issuing substi- 
tute check in case of mutilation of original 
Sa ictcciicsintstcinieittniinahint 

Indorsements: 

Forgeries: 

Check delivered by local postmaster 
to wrong person although of same 
name. Cashing bank liable, as person 
who uegotiated check lived on differ- 
ent rural route number than that 
specified in check ‘ 

Where bond of indemnity is 5 fur nished 
to secure issuance of duplicate ad- 
justed-service certificate and both cer- 
tificates are hypothecated for loans— 
the original by an impostor—the loss 
sustained by the Government on the 
loan made to the impostor may be 
recovered under the bond.......... 

Where check issued on valid application 
of veteran, with udjusted-service cer- 
tificate as security, was mailed to 
address shown on application but 
was intercepted and negotiated by 
other than rightful payee, and there 
was no negligence on part of the 
Government, reclamation proceed- 
ings against cashing bank are author- 
ized . 
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-CHECKS—Continued. Page | CHECKS—Continued. Page 
Indorsements—C ontinued. Reclamation—C ontinued. 


Forgeries—Continued. 

further prosecution of suit against 
the bank 

Where check paid on forged indorse- 
ment, andamount has beerreclaimed 
from irdorsers and paid tes rightful 
payee, there no longer exists debtor- 
creditor relationship between forger 
and United States, and there is no 
authority in the Government to col- 
lect from moneys due forger for in- 
demnifying indorsers 

Where check paid on forged indorse- 
ment, the United States has right to 
recover amount from forger or in- 
dorsers, and may proceed against 
each concurrently, and when there 
has been concurrent recovery the 
amount recovered from indorsers is 
an excess collection for refunding to 
innocent indorsers _ 

Lost—bond of indemnity~-check for facility 
loan made by Farm Credit Administra- 
tion, sent by mail to borrower but not 
received by him, is outstanding obliga- 
tion for which appropriated funds must 
remain available, and credit for amount 
thereof on loan may be made only after 
execution of surety bond. 

Outstanding liabilities—enlistment allow- 
ance—where claim allowed and check not 
received by claimant because of his being 
in a state of desertion, and he was there- 
after apprehended and sentenced by 
court-martial to forfeit all pay and allow- 
ances, the proceeds of check, which have 
gone into outstanding liabilities, should 
be withdrawn by settlement of General 
Accounting Office and deposited to appro- 
priation against which check originally 
charged 

Payees: 

Bearer—-Government does not issue 
checks payable to 
Deceased: 
Liability of cashing bank-- where, 
prior to receipt of notice of death of 
payee, check is issued to him by 
Veterans’ Administration and nego- 
tiated by personal representative of 
estate, and statute under which check 
issued specifically bars payee’s estate 
from participating in proceeds there- 
of, the bank at which check was 
cashed is liable thereon -.........-..- 
Where Government check is drawn to 
order of dead payee, such check, 
otherwise voidable, tiay be negoti- 
ated only on authorization by Gen- 
eral Accounting Office placed on back 
af check 

Reclamation: 
Erroneously issued—negotiation of checks 

in favor of payee, as unremarried widow 


of vetefan, subsequent to her remar- 
riage—Government not governed by 
provision in negotiable instrument law 
of California that maker of negotiable 
instrument admits existence of payee 
and his capacity to indorse, and recla- 
mation proceedings should be pressed 


Forged indorsements: 


Check delivered by local postmaster to 
wrong person although of same name 
Cashing bank liable, as person who 
negotiated check lived on different 
rural route number than thai speci 
fled in check..........-- a 

Where bond of indemnity is furnished 
to secure issuance of duplicate ad- 
justed service certificate and both 
certificates are hypothecated for 
loans—the original by an impostor— 
the loss sustained by the Government 
on the loan made to the impostor may 
be recovered under the bond - . -- 

Where. check, issued on valid applica- 
tion of veteran, with adjusted service 
certificate as security, was mailed to 
address shown on appiication but was 
intercepted and negotiated by other 
than rightful payee, and there was 
no negligence on part of the Gov- 
ernment, reclamation proceedings 
against cashing bank are authorized 

Where check negotiated on forged in- 
dorsement and paid by Treasurer of 
United States on basis of usual bank 
indorsements, and suit is thereafter 
filed against indorsing bank and in- 
dorsers, any settlement thereafter 
proposed by indorsing bank whereby 
payee agrees to accept from bank an 
amount less than face value of check 
and release United States from all 
claim is not a compromise, but may 
be treated as rendering unnecessary 
further prosecution of suit against the 
ae cninaee 

Where check paid on forged indorse 
ment and amount bas been reclaimed 
from indorsers and paid to rightful 
payee, there no longer exists debtor- 
creditor relationship between forger 
and United States, and there is no 
authority in the Government to col 
lect from moneys due forger for in- 
demnifying indorsers se 

Where check paid on forged indorse- 
ment, the United States has right to 
recover amount from forger or indors- 
ers, and muy proceed against each 
concurrently, and when there has 
been concurrent recovery the amourt 
recovered ‘rom indorsers is an excess 
collection for refunding to innocent 
indorsers . . 
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CIVIL SERVICE COMMISSION: 
Jurisdiction—retirement annuities—no au- 


thority to reopen or reconsider claim for 
anpuity finally settled by the Secretary of 
the Interior, in the absence of mistake of 
fact or presentation of newly discovered 


Page 
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CLAIMS—Continued. 
Act Apr. 10, 1928—Continued. 


Sale of seized property—proceeds—claim 
for refund of moneys covered into 
Treasury pursuant to order of court of 
competent jurisdiction does not contain 


material evidence sydidotbowss such elements of legal liability or equity 
as to justify reporting it to Congress. -- 
Fraudulent presentation of claim against 
the Government for greater amount than 
due vitiates claimant's right in entire 
RD. eh diebsidiubicsr date bisiteies 
Remission-—no official of the Government 
is authorized to give away or remit a claim 


CIVIL. WORKS ADMINISTRATION: 


Purchases from municipalities—where sup- 
plies for performance of Federal civil 
works were furnished by municipality 
and in which the work was performed con- 
trary to rules of the Administration pro- 
hibiting purchases from municipalities, due the United States................... 
and in disregard of provisions of sec. 3709, Reopening—Administrative determina- 
RK. 8., there is no authority for payment tion—Civil Service Commission has no 
from Federal funds for such supplies when authority to reopen or reconsider claim for 
claim therefor is based upon estimate of retirement annuity finally settled by the 
quantity alleged to have been furnished, Secretary of the Interior, in the absence of 
and it appears the municipality profited mistake of fact or presentation of newly 
WO a cwsnscccncesecnesees §87 discovered material evidence.......... ‘ 

CIVILIAN CONSERVATION CORPS: Satisfaction—no authority of law for ac- 
P ceptance of offer by debtor of the United 

See Medical treatment. States to deliver merchandise in payment 

Exhibits—paintings—funds appropriated of acknowledged obligation to the United 
for emergency conservation work may not Os nitinol dai) atts 2 a cise 
be used for frames, mats, or other expenses 
incident to public exhibition of pictures CLASSIFICATION : 
painted by members of the Civilian Con- Brookhart Act: 
servation Corps Field service: 

Members, deceased—cash effects should, Agriculiure Department—in applying 
where there are no known relatives or the act, supra, if no position in the 
creditors, be deposited in the Treasury to departmental service in the District 
credit of trust fund account “ Estate of of Columbia subject to the classifica- 
Deceased Enrolled Members, Civilian tion act is found to be comparable to 
Conservation Corps.’ Postal-savings a field position, the field position 
certificates owned by deceased should be must be placed or allocated adminis- 
canceled by the Postmaster General and tratively in one of the salary grades 
amount deposited to credit of trust fund prescribed by the classification act as 

nearly comparable to a departmental 

position as is practicable 
Custodial Service--except the mechan- 
ical labor force which is subject to 40- 
hour week, all employees paid under 
appropriation item ‘* Operating force” 
for custodial service in public build- 
ings under Post Office Department, 
including those occupying positions 
transferred from Treasury Depart- 
ment to Post Office Department by 

Executive Order No. 6166, June 10, 

1933, are subject to classification act 

as extended to field service by sec. 2 

of Brookhart Act. ade 

in view of mandatory provisions of 

Brookhart Act extending principles 

of classification to fleld service, all new 

appointments to field positions sub- 
ject to classification act, as amended, 
must be at minimum salary rate of 
grade. Contrary rule in 5 Comp. 

Gen. 302 will no longer be followed --- 

Phrase “‘so far as may be practicable” 
in sec. 2o0f act, supra, only vests in 
administrative office discretion as to 
particular grade or salary range pre- 
scribed by classification act in which 


CLAIMS: 


Act Apr. 10, 1928; 

Burial expenses—provisions of act are not 
intended as means of reviving claims 
barred by statutory or regulatory 
limitation - 


Excess profits—-ivis wool clip—claim for 
refund not for reporting to Congres 
under act sectional 

Forfeitures—bribe moneys forfeited and 
covered into Treasury as miscellaneous 
receipts, pursuant to order of court of 


competent jurisdiction—-claim for re- 
fund not for reporting to Congress 
imitations—provisions of act are not in- 
tended as means of reviving claims 
barred by statutory or regulatory 
limitation, such as claim for burial ex- 
penses not filed within time limit_._.. 

Medical treatment—it not appearing that 
injuries to deceased were caused by 
negligence of Government employee or 
that employee was responsible, there is 
lacking basis for report to Congress for 
payment of private medical bill in- 
curred prior to death 
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<LASSIFICATION— Continued. Page 


Brookhart Act—Continued. 
Field service—Continued. 


CLASSIFICATION —Continued. 


Reallocations—C ontinued. 
Independent Offices’ Appropriation Act, 


field position is to be placed or ullo- 
cated, and does not authorize fixing 
salary rate without regard to Classifi- 
cation Act 


Field service: 


Custodial Service—except the mechanical 
labor force which is subject to 40-hour 
week, all employees paid under appro- 
priation item ‘Operating force” for 
custodial service in public buildings 
under Post Office Department, inclad- 
ing those occupying ‘pésitions - trans- 
ferred from Treasury Department to 

Post Office Department by Executive 

Order No. 6166, June 10, 1933, are sub- 

ject to Classification Act as extended to 

fleld service by sec. 3 of Welch Act and 
sec. 2 of Brookhart Act-.. 

Salary rates: 

Emergency agencies—while same or 
similar class of positions in the Dis- 
trict of Columbia and in the field 
under an emergency agency is re- 
quired by Executive order No. 6746, 
June 21, 1934, to be classified in the 
same Executive order grade, the sal- 
ary rates fixed for field positions may 
be either more or less than those 
fixed for positions in the District of 
Columbia provided, in either case, 
the maximum rate prescribed by 
the Executive order is not exceeded _. 

No authority for administrative action 
prescribing salary range for certain 
class of position in field service be- 
ginning at rate higher than minimum 
salary rate of range prescribed by 
Classification Act, as amended, for 
entire grade in which position is prop- 
erly placed or allocated 

War Department—suspension of classifi- 
cation of regular positions in the field 
required by reason of provision of Econ- 
omy act prohibiting administrative 
promotions may be regarded as con- 
tinuing in eifect, at least during current 
fiscal year, where there are shown in- 
sufficient savings in personnel appro- 
priations on an annual basis 


Reallocations: 


Independent Offices’ Appropriation Act, 
1934: 

Fact that failure to secure Presidential 
approval for administrative promo- 
tion froin one grade to another was an 
oversight does not validate unlawful 
increase in compensation prohibited 
by statute as administrative promo- 
tion, nor does Presidential authoriza- 
tion for employee to occupy one posi- 
tion validate administrative promo- 
tion previously made without Presi- 
dential approval to another position 


239 





1934—C ontinued. 

Statute prohibiting use of appropriated 
funds for increase in compensation 
resulting from allocation or realloca- 
tion of position is applicable if duties 
actually being performed June 50, 
1932, constituted basis of either origina! 
allocation or reallocation by Personne! 
Classification Board or Civil Service 
Commission subsequent to June 30, 
BEES Fecee css dscaceastteece nee 

Where employee prohibited by see. 3, 
act June 16, 1933, from recciving in- 
crease in compensation as result of 
reallocation of position since June 30, 
1932, based on duties and responsi 
bilities as of June 30, 1932, approval of 
President of same increase not re- 
garded as taking case out of statute 


New appointees—prohibition in act 


Mar. 28, 1934, against increased com- 
pensation to any officer or employee by 
reason of reallocation of position since 
June 30, 1932, does not preclude pay- 
ment to new appointee to such position 
at minimum salary of grade in which 
classified by reallocation... ...... 


Special, fixed by Executive order: 
Employees paid from allotted emergency 


funds: 

Adjustments upward in salary rates of 
employees in regulur executive de 
partment paid from emergency 
funds, made to adjust employees’ 
compensation to one of rates fixed 
by Classification Aci, as amended, or 
by Executive order requiring classi 
fication for emergency position 
would be prohibited as administra- 
tive promotion in any case where in 
crease in net rate of compensation 
equals or exceeds amount of one step 
in corresponding Classification Act 
grade... ial 

As personnel of Federal Aleohol Contre 
Administration were originally 
assigned grades and salary rates 
prescribed by Executive Order No 
6440, and restated in Executive order 
No. 6746, in connection with an 
reclassification pursuant to the latcr 
order, no increase in compensatio: 
amounting to administrative pro 
motion may be made unless there 
are available sufficient savings on 
2 BOR cicninipentmtinde ques 

Classification of emergency field posi- 
tions is mandatory. Rates fixed lu 
Executive order schedule are maxi- 
mum only. Classification grade, 
either Executive order or regular 
classification act, must be shown on 
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CLASSIFICATION —C ontinued 
Special, fixed by Executive order—Cont’d. 
Employees paid from allotted emergency 
funds—Continued 
pay rolls for all emergency positions 
in order that General Accounting 
Office may determine salary rate 
paid does not exceed rate fixed in 
Executive order for corresponding 
grade sehaleihe bleh asaidguhs-teighh 
‘mployees appointed to positions 
under supervision of Department of 
Agriculture in connection with mi- 
gratory water fowl restoration pro- 
ram are employees of that depart- 
ment, and positions are required to 
be classified - - adic tlaahdiath Me hs 
Employees of Emergency Crop Loan 
Section of Farm Credit Administra- 
tion paid under appropriation pro- 
vided in Pub. Kes. No. 16, Mar. 10, 
“34, are emergency employees and 
their positions are required to be 
classified and their salary rates fixed 
pursuant to Executive Order No. 
6746 ion seieaiabendehen aitae 
If Secretary of Agriculture elects to 
classify emergency field positions pur- 
suant to Executive Crder No. 6746, 
rather than pursuant to classification 
act as extended to field service, the 
rates prescribed in the order are maxi- 
mum only, and there would be no 
legal objection to fixing annual! salary 
raies less than such maximum, which 
may be paid on a daily basis if 
desired - . ie 
In fixing classification salary rates pur- 
suant to Executive order No. 6440, 
superseded by Executive Order No. 
6746, there may not result increases 
in compensation which amount to 
1dministrative promotions in viola- 
tion of iaw__- 
No authority to grant adimin‘strative 
promotions in contravention of sec. 7, 
act Mar. 3, 1933. Minor adjustments 
upward in amount less than one 
salary step in corresponding classifica- 
tion act grade are not regarded as ad- 
ministrative pronictions.- -_ 
Provisions in Executive Order No. 
6746, defining term ‘‘adjustments”’ 
to include increases in compensation, 
must be considered in light of de- 
cisions of Comptroller General ren- 
dered prior thereto giving effect to 
economy law, and any adjustments 
npward thereunder may be merely 
those minor adjustments not con- 
stituting violations of economy act 
as determined in said decisions 
Provisions of Executive Order No. 6746 
require classification of positions of 
employees under executive depart- 
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CLASSIFICATION—Continued. 


Special, fixed by Executive order—Cont’d. 
Employees paid from allotted emergency 
funds~Continued. 
ments and independent establish- 
ments whose salaries are paid from 
emergency funds, either under classi- 
fication act, as amended, orin accord- 
ance with Executive order edi 
Reclassification of emergency position 
from one Executive order grade to a 
higher Executive order grade, sccom- 
panied by increase in compensation 
from one rate to the higher rate stated 
in the Executive order schedule for 
such grades, with no change in duties 
and responsibilities, constitutes an 
administrative promotion and is pro- 
hibited during current fiscal year- 
Inder Executive order No. 6746, June 
21, 1934, emergency positions in regu- 
lar executive departn.ents and inde- 
pendent establishments are required 
to be classified either pursuant to the 
entire procedure established by the 
classification act. as amended, or the 
entire procedure set forth in the Ex- 
ecutive order, und there is po author- 
adopt a part of each procedure, 
or to classify without compliance with 
all the requirements of whichever 
procedure is adopted 


ity t 


W here emergency employees were orig- 
inally administratively classified 
prior to Mar. 1, 1934, to a grade, but 
were give a net salary rate represent- 
ing a classification rate, less 15 per- 
cent deduction, and positions are re- 
classified after Mar. 1, 1934, in higher 
grade involving increase in compensa- 
tion of more than one step, the salary 
rate may be adjusted so as to con- 
tinue net rate previously received 
plus percentage restoration author- 
ized by law 


Where rate of compensation for emer- 
gency position is originally fixed ad- 
ministratively at less than the maxi- 
mum rate prescribed for the proper 
grade by Executive Order No. 6746, 
an increase to the maximum rate is 
probibited as an administrative pro- 


way Mail Service in second grade receiv- 
ing $1,600 per annum under act Feb. 28, 
1925, has no vested right to receive same 
or higher salary rate initially upon trans- 
fer to newly created position in custodial 
service in public buildings under Post 
Office Department subject to Classifica- 
tion Act, but salary rate would depend on 
nature of duties performed and provisions 
of Classification Act - 


Page 
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CLASSIFICATION—Continued. Page | COMPENSATION—Continuod. 


Double: 


Field service: 

Custodial Service—except the mechan- 
ical labor force which is subject to 40- 
hour week, all employees paid under 
appropriation item “‘ Operating force” 
for custodial service in public build- 
ings under Post Office Department, 
including those occupying positions 
transferred from Treasury Depart- 
ment to Post Office Department by 
Executive Order No. 6166, June 10, 
1933, are subject to Classification Act 
as extended to field service by sec. 3 of 
Welch Act_-- Seek p areata 

Phrase “‘so far as may be practicable” 
in sec. 3 of act, supra, only vests in 
administrative office discretion as to 
particular grade or salary range pre- 
scribed by Classification Act in which 
field position is to be placed or allo- 
cated, and does not authorize fixing 
salary rate without regard to Clas- 
sification Act 


COAST GUARD: 
See Medical treatment. 
CODES OF FAIR COMPETITION: 


See Contracts. 


COLLISIONS: 


Vessels-—damages--where there is a colli- 
sion between War Department dredge 
and Shipping Board Merchant Fleet Cor- 
poration vessel, for which the latter vessel 
is responsibla, the appropriation “ United 
States Shipping Board Shipping Fund” 
is available for payment of damages to 
the dredge...___.. 


COMMERCE DEPARTMENT: 


Census Bureau—statistical work—moneys 
received therefor prior to May 27, 1935, 
must be deposited to credit of Miscel- 
laneous Receipts and cost charged against 
current appropriation. After that date, 
and in accordance with act of that date, 
Pub. 74, payment for such services may 
be made from funds deposited therefor. 


COMMISSIONERS, UNITED STATES: 


Fees—-warrants—where complaints filed 
with commissioner charging violation of 
internal revenue liquor laws are sworn to 
by “Investigator” of Alcohol Tax Unit, 
Bureau of Internal Revenue, it is not 
necessary that same first be approved in 
writing by U. 8. district attorney in order 
to entitle commissioner to statutory fee 
allowable for issuing warrants of arrest 


COMPENSATION: 


See Economy act; Economy act, amended; 
Forty-hour week. 


| 
Welch Act: | 
| 
! 





Attorney fees and retirement annuity— 
acceptance of position as fee attorney 
with Home Owners’ Loan Corporation, 
entire compensation of which consists of 
fees paid by persons applying for loans, 
will not affect employee’s right to retire- 
ment annuity as retired Foreign Service 


Commissioners, U. 8.—employee retired 
for age may continue to serve as United 
States commissioner under appoint- 
ment made prior to June 30, 1932, but 
he will be ineligible for reappointment 
after termination of service under exist- 
ing appointment ies 

Death compensation and pension—widow 
in receipt of death compensation under 
Employees’ Compensation Act may 
not also be paid a nonservice connected 
pension under act June 28, 1934, on ac- 
count of the death of her veteran hus- 
band_. Gash holdin st cust se 

Disability compensation and pension— 
payment of disability compensation 
under Employees’ compensation act to 
a person receiving & veterans’ nonserv- 
ice connected pension for the same or 
related disability is unauthorized -.--_- 

“ederal Housing Administration em ploy- 
ees—dual compensation statutes dis- 
qualify for further appointment under 
the National Housing Act those Federal 
officers and employees already receiving 
u rate of compensation under any other 
statute which, together with the rate 
proposed to be paid by the Flousing 
Administration, would exceed the max- 
imum joint salary rate authorized to be 
received in more than one Federal 
office or position 

Home Owners’ Loan Corporation em- 
ployees—-no authority for attorney- 
employees of the corporation to accept 
employment to examine titles, make 
reports thereon, etc., for applicants for 
NS. ob. sae 

National bank receivers may not hold an 
office or position under the Federal 
Housing Administration, in contra- 
vention of dual compensation statutes 

Officers’ Reserve Corps member not pro- 
hibited from receiving retirement an- 
nuity and military pay when called to 
active duty 

Retired Army officer, retired after 30 
years’ service, is not prohibited from 
holding temporary position, notwith- 
standing retired pay is at rste in excess 
of $2,500 per annum, and if both retired 
pay and civilian compensation exceed 
rate of $3,000 per annum, may elect, for 
period of temporary employment, be- 
tween retired pay and compensation 
fixed for temporary position 
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Double—Continued. 

Retired employee retired for age may con- 
tinue to serve as United States commis- 
sioner under appointment made prior 
to June 30, 1932, but he will be ineligible 
for reappointment after termination of 
service under the existing appointment. 

Retired Foreign Service officer—Accept- 
ance of position as fee attorney with 
Home Owners’ Loan Corporation, en- 
tire compensation of which consists of 
fees paid by persons applying for loans, 
will not affect employee's right to re- 
tirement annuity as retired Foreign 
Service officer............. 

Retired Marine Corps ofeer- - In absence 
of condition of loan or grant under 
Emergency Kelief Appropriation Act 
of 1935, specifically prescribed to the 
contrary, officer not precluded from 
holding an office or position created by 
a State, the salary of which is paid from 
the funds so loaned or granted 

Retired Navy officer: 

Chief boatswain employed in a civilian 
office or position whose retired pay is 
based on longevity, including war 
time commissioned service subse- 
quent to retirement, is receiving pay 
“for or on account of services as a 
commissioned officer”, within sec. 
212 of Economy Act which limits his 
combined rate of retired and civil pay 
to $3,000 per annum ............-.- 

Retired after 40 years’ service; not pr0- 
hibited from holding temporary posi- 
tion, notwithstanding retired pay is 
at rate in excess of $2,500 per annum, 
and if both retired pay and civilian 
compensation exceed rate of $3,000 
per annum, may elect, for period of 
temporary employment, between re- 
tired pay and compensation fixed for 
temporary position 

W here retired for length of service, with 
retired pay in excess of $2,500 per 
annum, appointment as assistant 
deputy commissioner, Bureau of In- 
ternal Revenue, a permanent full- 
time position, was void ab initio and 
payment of compensation in that 


position is not authorized 179, 2 


Retired pay and State compensation —in 
absence of condition of loan or grant 
under Emergency Relief Appropriation 
Act of 1935, specifically prescribed to 
the contrary, retired Marine Corps 
officer is not precluded from holding an 
office or position created by a State, the 
salary of which is paid from the funds 
so loaned or granted 

Retirement annuity and fees: 
Acceptance of position as fee attorney 

with Home Owners’ Loan Corpora 
tion, entire compensation of which 





COM PENSATION—Continued. 


Double—Continued. 

Retirement annuity and fees—Contd. 
consists of fees paid by persons apply- 
ing for loans, will not affect em- 
ployee’s right to retirement annuity 
as retired Foreign Service officer 

Employee retired for age may continue 
to serve as United States commis- 
sioner under appointment made prior 
to June 30, 1932, but he will be ineli- 
gible for reappointment after termina- 
tion of service under existing appoint- 
ment obits ininina 

Pay rolls—field service ~-Aarioniinne De- 
partment—classification act grade in 
which positions have been administra- 
tively placed or allocated pursuant to 
sec. 2, Brookhart act of July 3, 1930, must 
be shown on pay rolls. _. 

Percentage reductions—refunds —limitation 
in amount available for personal services 
in District of Columbia in regular appro- 
priation for Tariff Commission is in- 
creased by amount of allotment made to 
Commission from indefinite appropria- 
tion authorized by sec. 21 (e), act Mar. 
28, 1934, to provide i) .creased compensa- 
tion to employees resu!ting from diminu- 
tion of percentage of reduction under 
economy act. oe cones 

Per diems—Saturday half ‘holidays— -em- 
ployee whose compensation is authorized 
by law to be paid on a per diem basis, en- 
gaged full time for an indefinite period, is 
entitled to a day's compensation for four 
hours’ work on Saturday, which statutory 
right may not be defeated by provision 
in appointment that compensation will 
be payable only “when actually em- 
ployed.” 

Vromotions: 

Act Mar. 28. 1934: 

Generally, regular appropriations for 
1935 may be increased under provi- 
sions of sec. 21 (e) of act, supra, in 
amount necessary under same pro- 
cedure as applicable to appropriation 
for 1934. For the present, total 
amount necessary for salaries for fiscal 
year 1935 may be charged to regular 
appropriation... .. 

In fixing classification salary rates 
pursuant to Executive order No. 6440, 
superseded by Executive order No 
6746, there may not result increases 
in compensation which amount to 
administrative promotions in viola- 
tion of law sihiietiihenibaesclaaheciitiaatd 

Policemen, firemen, and teachers in 
service of District of Columbia 
entitled by law to automatic increases 
in compensation are entitled thereto 
during fiseal year 1935, based on 
leneth of service including service 
during Sse! years 1933 and 1934. 
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Act Mar. 28, 193i—Continued. 
Prohibition against increased compen- 


Page | COMPENSATION—Continued. 
Promotions—Continued. 
Act Mar. 28, 1934—Continued. 
Until there has been definite appor- 


sation to any officer or employee by 
reason of reallocation of position since 
June 30, 1932, does not preclude pay- 
ment to new appointee to such posi- 
tion at minimum salary of grade in 
which classified by reallocation 


tionment for personal services pur- 
suant to authority of the President, 
commitments as of July 1, 1934, con- 
stitute basis for later determining 
savings to be derived only from non- 
filling vacancies, absence without 


Provision of sec. 23 of act, for reestab- pay, reduction in compensation, etc. 87,615 
lishment of wage schedule in effect Administrative: 
as of June 1, 1932, in putting into Emergency employees: 


effect the 40-hour week, is subject to 
restriction on administrative promo- 
tions made by sec. 24 of same uct... - 
Right of Foreign service officers to 
receive compensatior: of higher class 
to which promoted from date stated 
in commissions as effective date of 
promotion is inchoate and does not 
vest in officer until he has been con- 
firmed by Senate. In the meantime, 
he remains in lower class and may be 
paid such automatic increases as 
otherwise entitled to 

Savings as of July 1, 1934, in personnel 
appropriations for fiscal year 1935, on 
90% basis—determination of amount 
available for administrative promo- 


Savings at end of each quarter for use in 
making promotions are to be com- 
puted on annual basis, but where 
same personnel appropriation is ap- 
portioned to more than one district 
of same service, there is no authority 
to make administrative promotions 
within one district based on savings 
of that district only, unless justified 
on basis of entire appropriation for 
Paresh MSV cicettiasesuisrccs 
Savings on annual basis to be available 
for promotions during fiscal year 1935 
must be with respect to total amount 
appropriated for personal service, and 
not merely in amount estimated to 
pay salaries of one particular class, 
such as apprentices... ............... 
Sec. 21 (e) provides appropriation for 
fiscal year 1935 of so much as may be 
necessary to pay increases in compen- 
sation resulting from automatic pro- 
motions effective on or after July 1, 


Sec. 24 permits savings on annual basis 
to be shown under each “bureau, 
office, or other appropriation unit”’, 
but to authorize promotions, the 
savings must exist with respect to 
entire appropriation or apportion- 
ment involved, and promotions are 
not authorized in a particular bureau 
on basis of savings unless justified on 
basis of appropriation as a whole. 


7556°—35——62 


Adjustments upward in salary rates of 
employees in regular executive de- 
partment paid from emergency 
funds, made to adjust employees’ 
compensation to one of rates fixed 
by Classification Act, as amended. 
or by Executive order requiring 
classification for emergency posi- 
tions, would be prohibited as ad 
ministrative promotion in any case 
where increase in net rate of com 
pensation equals or exceeds amount 
of one step in corresponding Classi- 
fication Act grade 

Reclassification of emergency position 
from. pue.Executive order grade toa 
higher Executive order grade, ac- 
companied by increase in compen- 
sation from one rate to the higher 
rate stated in the Executive order 
schedule for such grade, with no 
change in duties and responsibili- 
ities constitutes an administrative 
Promotion and is prohibited dur- 
ing current fiscal year 

Where rate of compensation for emer- 
gency position is originally fixed 
administratively at less than maxi- 
mum rate prescribed for proper 
grade by Executive Order No. 6746, 
an increase to maximum rate is 
prohibited as administrative pro- 


Fact that failure to secure Presidentia) 


approval for administrative promo- 
tion from one grade to another was an 
oversight does not validate unlawful 
increase in compensation prohibited 
by statute as administrative promo- 
tion, nor does Presidential authoriza- 
tion for employee to occupy one posi- 
tion validate administrative promo- 
tion previously made without Presi- 
dential approval to another position. 


Farm Credit Administration—where 


field employee has been paid less than 
minimum salary rate of grade in 
which his position would properly be 
allocated due to administrative mis- 
understanding, increase in compensa- 
tion to minimum salary rate of grade 
may now be made during current 
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COMPENSATION—Continued. Page | COMPENSATION—Continued. 
Promotions—C ontinued. Promotions—C ontinued. 
Administrative—Continued. Automatic—Continued. 
fiscal year only on basis of administra- Postal Service employees—Continued. 
tive promotion, utiless amount of in- of the service may be included 
crease is less than one step in grade_.- as matter of right.................- 
Federa] Alcohol Control Administra- Clerks in railway terminal post offi- 
tion—in connection with any reclassi- ces, required by act June 14, 1934, to 
fication pursuant to Executive order be classified as railway postal clerks, 
No. 6746, no increase in compensation but limited in automstic promo- 
amounting to an administrative pro- | tions to grade 4, are not entitled on 
motion may be made unless there are July 1, 1934, to progress to auto- 
available sufficient savings on an | matic grade higher than grade 4 to 
einnaied asin 2 050i te | which they might have been pro- 
Labor Department employees—pro- moted had it not been for act of 
motion of immigrant inspectors above | June 14, 1934... 
grade 3, pursuant to act May 29, 1928, In determining ‘25°, of the force”’ of 
being dependent on administrative | clerks at division headquarters of 
selection, is prohibited during fiscal post office inspectors who may be 
year 1935 unless there are available advanced to grade 6 under sec. 2, 
savings on annual basis in applicable act Feb. 28, 1925, term “‘force’’ re- 
personnel appropriation from which lates only to clerks within the six 
the increases in compensation may be grades through which promotions 
may be made after year's satisfac- 
tory service in lower grade, and does 
trative promotions ’is not limited to not include chief clerks 
salaries paid under classification act, Promo:ions through first 5 grades of 
nor to positions filled pursuant to civil post office inspectors and clerks at 
service laws, but is applicable to any division headquarters of post office 
civilian officer or employee of the inspectors, prescribed by act Feb. 
Government not otherwise exempted, 28, 1925, are properly termed auto- 
including census employees, and pro- matic on : 
hibits any increase in compensation Regular postal clerk, whose appoint- 
for same duties and responsibilities __ ment at $1,700 per annum was made 
Automatic: effective coincident with advance- 
Foreign Service—while yearly incre- | ment of post office from third to 
ment in compensation of Foreign | second class, is not entitled as mat- 
Service officers in elasses 1, 2, 3 and 4 | ter of right to count for automatic 
is fixed at $200 by act Feb. 23, 1931, in promotion purposes substitute serv- 
order to permit officers to reach maxi- ice as clerk rendered prior to year’s 
mum salary rate prescribed by the service as unclassified clerk when 
statute for such classes, the jast year! y office was in third class 
increment may be less than $200__--- : Sec. 2, act June 27, 1934, providing 
Labor Department em ployees—promo- that fractional parts of year’s sub- 
tion of immigrant inspectors above stitute service may be included 
grade 3, pursuant to act May 29, 1928, | with service as regular clerk or car- 
depends on administrative selection rier in city delivery service in deter- 
and mey not be classed as “‘auto- mining eligibility for promotion to 
next higher grade following appoint- 
Policemen, firemen, and teachers in ment to regular position, has no 
service of District of Columbia en- retroactive effect, but applies only 
titled by law to automatic increases in determining eligibility for promo- 
in compensation are entitied thereto | tion authorized on or after July 1, 
during fiscal year 1935, based on 1934, to next higher grade following 
length of service including service | appointment to regular position... 
during fiscal years 1923 and 1934_-_--. Pay roll notations—first pay roll or 
Postal Service employees: voucher on which appear promotions 
After retransfer of postal clerk from made during fiscal year 1935 should be 
another branch of Postal Service to designated in remarks column as A. P., 
automatic salary grade held before and if facts warrant, administrative cer- 
transfer to the other branch of said tificate as indicated in decision should 
service, the year’s service for further be made thereon 
automatic promotion begins to run Kates: 
from date of retransfer to automat ix Rural letter carriers—basic rates of com- 
salary grade, and no service ren pensation fixed in subsection (a), act 
dered before transfer to other branch June 25, 1934, are rates payable to sub- 
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Rates—C ontinued. Rates—Continued 
stitute and temporary rural carriers Special, fixed by Executive order-—Con 
under any conditions without reference Employees paid from allotted emer- 


to saving clause in subsection (d), ex- 
cept that saving clause is applicable in 
computing salary rates for service on 
routes on which serving July 1, 1934 
Special, fixed by Executive order: 
Employees paid from allotted emer- 
gency funds: 

Adjustments upward in salary rates 
of employees in regular executive 
department paid from emergency 
funds, made to adjust employees’ 
compensation to cne of rates fixed 
by Classification Act, as amended, 
or by Executive order requiring 
classification for emergency posi- 
tions, would be prohibited as ad- 
ministrative promotion in any case 
where increase in net rate of com- 
pensation equals or exceeds amount 
of one step in corresponding Classi- 
fication Act grade- --.... a eniatte 

As personnel of Federal Alcohol Con- 
trol Administration were origin- 
ally assigned grades and salary 
rates prescribed by Executive order 
No. 6440, and restated in Executive 
order No. 6746, in connection with 
any reclassification pursuant to the 
later order, no increase in compen- 
sation amounting to administrative 
promotion may be made unless 
there are available sufficient sav- 
ings on annual basis. we 
‘lassification of emergency field posi- 
tions is mandatory. Rates fixed in 
Executive order schedule are maxi- 
mum only. Classification grade, 
either Executive order or regular 
classification act, must be shown on 
pay rolls for all emergency positions 
in order that Gencral Accounting 
Office may determine salary rate 
paid does not exceed rate fixed in 
Executive order for corresponding 
ecccscdaiek a 

Employees appointed to positions un- 
der supervision of Department of 
Agriculture in connection with 
migratory water fowl restoration 
program are employees of that 
department, and positions are re- 
quired to be classified... adie 

Employees of Emergency Crop Loan 
Section of Farm Credit Adminis- 
tration paid under appropriation 
provided in Pub. Res. No. 16, Mar. 
10, 1934, are emergency employees 
and their positions are required to 
be classified and their salary rates 
fixed pursuant to Executive order 


gency funds—Cortinued 

If Secretary of Agriculture élects to 
classify emergency field positions 
pursuant to Exeeutive Order No 
6746, rather than pursuant to classi- 
fication act as extended to field 
service, the rates prescribed in the 
order are maximum only, and there 
would be no legal objection to fixing 
annual salary rates less than such 
maximum, which may be paid on 
a daily basis if desired. 


In fixing classification salary rates 


pursuant to Executive Order No 
6440, superseded by Executive 
order No. 6746, there may not re- 
sult increases in compensation 
which amount to administrative 
promotions in violation of law... 


No authority to grant administrative 


promotions in contravention of sec 

7, act Mar. 3, 1933. Minor adjust- 
ments upward in amount less than * 
one salary step in corresponding 
classification act grade are not re- 
garded as administrative promo- 
tions 


Provisions in Executive order No 


“ 


6746, defining term ‘‘adjusitments” 
to include increases in compensa 
tion, must be considered in light of 
decisions of Comptroller General 
rendered prior thereto giving effect 
to economy law, and any adjust- 
ments upward thereunder may be 
merely those minor adjustments 
not constituting violations of econ- 
omy act as determined in said 
decisions. . . 5 " 

Provisions of Executive Order No 
6746 require classification of posi 
tions of employees under executive 
departments and independent es- 
tablishments whose salaries are 
paid from emergency fuods, either 
under Classification Act, as 
amended, or in accordance with 
Executive order..... 

Reclassification of emergency position 
from one Executive order grade to a 
higher Executive order grade, ac- 
com panied by increase in compensa- 
tion from one rate to the higher 
rate stated in the Executive order 
schedule for such grades, with no 
change in duties and responsi- 
bilities, constitutes an administra- 
tive promotion and is prohibited 
during current fiscal year 
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Rates—Continued. 


Special, fixed by Executive order—Con. 
Employees paid from allotted emer- 
gency funds—Continued. 

Under Executive order No. 6746, June 
21, 1934, emergency positions in 
regular executive departments and 
independent establishments are re- 
quired to be classified either pursu- 
ant to the entire procedure estab- 
lished by the classification act, as 
amended, or the entire procedure 
set forth in the Executive order, 
and there is no authority to adopt 
a part of each procedure, or to 
classify without compliance with 
all the requirements of whichever 
procedure is adopted... ........... 

Where emergency employees were 
originally administratively classi- 
fied prior to Mar. 1, 1934, to a grade, 
but were given a net salary rate rep- 
resenting a classification rate, less 
15 percent deduction, and positions 
are reclassified after Mar. 1, 1934, in 
higher grade involving increase in 
compensation of more than one 
step, the salary rate may be adjusted 
so as to continue net rate previ- 
ously received plus percentage 
restoration authorized by law--...-- 

W here rate of compensation for emer- 
gency position is originally fixed 
ad‘ninistratively at less than maxi- 
mum rate prescribed for proper 
grade by Executive Order No. 6746, 
an increase to maximum rate is pro- 
hibited as an administrative pro- 
SORE. nesans sme 


Reduction: 


Restoration: 

Payment and acceptance of compensa- 
tion at lesser rate than fixed by law 
for grade in which position classified 
by Personnel Classification Board 
does not constitute waiver of employ- 
ee’s right to compensation fixed by 
law, nor bar claim for the difference_.- 

Where reduction in grade and salary 
rate of employee because of lack of 
funds was actually consummated 
without reference to condition on rec- 
ommendation for reduction made by 
employee's immediate superior, sub- 
sequent partial restoration in grade 
and salary rate without Presidential 
approval! on basis that recommenda- 
tion was overlooked, is in contraven- 
tion of statute prohibiting adminis- 
trative promotions and payment of 
increased salary rate is not author- 


Tariff Commission employee whose serv- 
ice is terminated in one position and 
who refuses to accept another position 
tendered in a lower grade and to take 
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COMPENSATION —Continued. 


Reduction—Continued. 
the prescribed oath of office is not en- 
titled to compensation in either posi- 


Salaries: 
Agricultural Adjustment Administration: 

For periods on and after July 1, 1934, 
credit allowed for salary payments 
only at minimum salary rate of grade 
in which position allocated by Civil 
Service Commission, if positions are 
in District of Columbia, and only at 
minimum salary rate of grade in 
which position administratively 
placed or allocated, if in the field, un- 
less there is showing that personnel 
funds are available on annual basis 
for difference between minimum rate 
and higher rate in grade at which 
paid on basis of administrative pro- 
cin cinivethiagnhwitiiabanine 

Temporary employees subject to classi- 
fication act as amended are authorized 
to be paid only at minimum salary rate 
of grade in which temporary positions 
properly placed or allocated, whether 
in departmental or field service, and 
promotion above minimum salary 
rate of grade not authorized.......... 

Field service: 

Emergency agencies—while same or 
similar class of positions in the Dis- 
trict of Columbia and in the field un- 
der an emergency agency is required 
by Executive order No. 6746, June 21, 
1934, to be classified in the same 
Executive order grade, the salary 
rates fixed for field positions may be 
either more or less than those fixed for 
positions in the District of Columbia 
provided, in either case, the maxi- 
mum rate prescribed by the Execu- 
tive order is not exceeded... ........--. 

No authority for administrative action 
prescribing salary range for certain 
class of position in field service begin- 
ning at rate higher than minimum 
salary rate of range prescribed by 
Classification Act, as amended, for 
entire grade in which position is prop- 
perly placed or allocated........_. 


COMPROMISES: 


Check forgeries—w here check negotiated on 
forged endorsement and paid by Treas- 
urer of United States on basig of usual 
bank endorsements, and suit is thereafter 
filed against endorsing bank and endors- 
ers, any settlement thereafter proposed by 
endorsing bank whereby payee agrees to 
accept from bank an amount less than 
face value of check and release United 
States from all claim is not a compromise, 
but may be treated as rendering unneces- 
sary further prosecution of suit against the 
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CONTRACTORS: 


Qualifications—fact that lowest bidder pre- 
viously had controversies with its em- 
ployees as to payment of prevailing wage 
in connection with other Federal con 
struction work does not render bidder un- 
qualified for performance of current work . 
Relief under act June 16, 1934: 

As Dec. 16, 1934, termination of six 
months from approval of act within 
which claims may be filed, fell on Sun- 
day, claims received on the following 
day are for consideration. .-.......--.-.. 

Before Comptroller General may consider 
claim for relief under act, supra, admin- 
istrative office must make such exami- 
nation of matteras willenable it to make 
finding of fact required by statute and 
to verify facts of claim to extent they are 
material to relief sought, after which 
claim may be transmitted to General 
Accounting Office accompanied by such 
administrative finding of fact and rec- 
SI oc iccarcacnecemiesncee 

Claims for increased m: sterial costs due in 
part to resulting effect of administra- 
tion of recovery act of June 16, 1933— 
when payable under relief act... ‘ 

Claims for relief filed after six months’ 
time limit fixed in the act should be 
administratively examined and sub- 

mitted to the General Accounting Office 
for consideration_- Seidadiaiteotaiainied main 

Claims for re placement of stock on hand, 
cost of preparation of claims, and wage 
increases beyond requirements of code 
or reemployment agreement are not 
allowable under relief act can 

Determination whether claim for one 
item of increased cost aileged due to 
compliance with code of fair competi- 
tion or reemployment agreement is 
payable—showing to be made by claim- 
ONE CUI o oxo Senn coae<cex~ 
General contractor who submitted bid for 
Government work prior to August 10, 
1933, which bid was accepted subse- 
quent thereto, is not entitled to relief 
I <cchicnieonricvatinheeniiven nate hasam 

Inapplicable to purchasers from the Gov- 
ernment, and does not authorize reim- 
bursement for decrease in profit, in- 
creased costs of production, or losses 
ea ce 

Increased costs incurred prior to execu- 
tion of reemployment agreement or ef- 
fective date of code are not allowable 
SE BIE Sle nocna<piraccsasecsce 

Not applicable to sub- subcontractor per- 
forming work or furnishing material to 
subcontractor of Government con- 
tractor, nor to third party intervening 
between person performing work or 
furnishing material and contractor... .- 

Re date of “‘final settlement” of contract 
from which date the 6 months" period 
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CONTRACTORS—Continued. 
Relief under act June 16, 1934—Continued. 


begins to run when contractor exercises 
option to submit claim within 6 months 
after completion of contract... 
Violation of codes or the reemployment 
agreement at times other than during 
contract period do not preclude recog- 
nition of otherwise valid claims for re- 
licf if there was no violation during con- 
Ge aidcrtasccoessesegeetounseves 
Whether subcontractor who submitted 
bid to general contractor prior to Au- 
gust 10, 1933, which bid was accepted 
subsequent thereto, is entitled to relief 
under act is dependent upon whether 
contract between United States and 
contractor was entered into prior to 
August 10, 1933 


Sub-subcontractors—-claims of, whose agree- 


ments were not with contractor perform- 
ing work or delivering supplies under 
Government contract may not be consid- 
ered under act June 16, 1934 


CONTRACTS: 


Agriculture Department: 


Automobile specifications stipulating 
minimum requirements for weight and 
wheel base are not proper for evaluating 
ic enecns Sada ineicaneieetai maedainceeearen 

Codes of fair competition—fact that con- 
tractor may have violated code in sub- 
mission of bid is not equivalent to vio- 
lation of code in performance of con- 
tract, and there is no legal authority in 
either contract or Executive Order No 
6645 for cancellation of contract because 
of such violation 


Discount—in absence of specific inal 
tion otherwise, discount period begins 
to run from date articles are in fact de- 
livered to purchaser as distinguished 
from constructive delivery by delivery 
to carrier. Payment should not be 
made for supplies delivered to the Gov- 
ernment until inspected and accepted 
as conforming to terms of contract and 
discount is thereupon properly for tak- 
ares sdatheenins 

Forest Service- -nlataie in bid—if notice 
of withdrawal of lowest bid for non- 
compliance with applicable code was 
not recsived by the Government officer 
prior to acceptance of bid, and award 
was later required to be made to next 
lowest bidder, any difference in cost is 
chargeable to lowest bidder-.-.--.-- 


Amendments—no objection to exercise of 


option for extension of contract for limited 
period not extending beyond life of availa- 
ble appropriation, when reserved in orig- 
inal contract, but any amendment of 
contract to provide for further extensions 
beyond said option is not authorized. . 
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GONTRACTS—Continued, 
Amounts: 


CONTRACTS—Continued. 
Civil Works Administration—Continued. 


Page 


Additional— variation clause in standard 
form of Government contract is not 


properly for consideration in conferring . 


any authority for purchase of additional 
trucks, the number of which should be 
definitely stated in the contract on the 
basis of the advertised specifications--.. 

FE stimated—gasoline—w here definite 
quantities cannot be stated in ad vertise- 
ment and the contract, estimated 
quantities should be stated with vari- 
ance of 10, 20, or 25 per cent, 
prior or anticipated needs_- 

Approval by Post Office Department: 

Where advertisement and contract do not 
show contract to be subject to approval 
of specified officer of Department, it 
becomes a legal obligation as to both 
parties immediately upon acceptance 
by postmaster and is effective from that 
date unless specifically provided it shall 
be effective from a later date 

Where contracts of postmasters for sup- 
plies, etc., are to be subject to approval 
f specified officer of Department, the 
advertised specifications and the con- 
tract should specifically so provide__.. 

Architect of the Capitol: 

Disputes—fact that lowest bidder pre- 
viously had controversies with its 
employees as to payment of prevailing 
wage in connection with other Federal 
construction work does not render bid- 
der unqualified for performance of 
current work ........ a 

rermination—where joint and several 
contract is for rendition of skilied 
personal services, contract is teriain ated 


with death of one of obligees-- 


based on 


Changes—increased costs—where coutract 
places full responsibility on contractor 
for size, strength, stability, and effective- 
ness of incidental and necessary part of 
completed project, the ineffectiveness of 
a tentative design for said part indicated 
on Government's drawings, adopted by 
contractor, does not obligate Government 
to pay increased ccsts due to necessary 
change in construction 

Civil Works Administration 

Deliveries, neither bond 
for future delivery of supplies nor 


constructive 


receipt purporting to show there have 
been set aside in contractor’s warehouse 
supplies or services for future delivery 
can be held to constitute delivery withir 
sec. 204%, R nor 

prior i) sect feliver 


uthorize payment 


Increase costs claimant company fur 
nished approximately 52,000 pairs of 
gloves at bid price, and later, when ad- 
ditional gloves were desired, the com- 
pany advised that the price had ad- 
vanced, although there had been no ad- 


vance to the company by the manufac- 
turer, whose entire output it was en- . 
titled to purchase. Payment at bid 
price having been made, no additional 
payment is authorized... 


Codes of fair competition: 


Bids—withdrawal—if notice of withdrawal 
of lowest bid for noncompliance with ap. 
plicable code was not received by the 
Government officer prior to acceplance 
of bid, and award was later required to 
be made to next lowest bidder, any dif 
ference in cost is chargeable to lowest 
bidder....... piece Shins 

Compliance: 

Fact thai 
code in subtnission of bid is not equiv- 


coutractor may have viulaied 


alent to violation of code in perform- 
ance of contract, and there is nolegal 
authority in either contract or Execu- 
tive Order No. 6646 for cancellation of 
contract because of such violation... 
Rejection of low and otherwise proper 
bid on basis that bidder had been ad 
ministratively determined « violator 
of some provision of act Feb. 22, 1925, 
superseding sec. 9, National Indus- 
trial Recovery Act, declared uncon 
stitutional by U. 8. Supreme 
is not authorized... 
tequirement as to, does uot 
payment of an amount in excess of 
contract price and einidaaten tet 
Gasoline-—Government liable only for 
bid price in absence of showing that at 
time of respective deliveries contractor 
had, in accordance with Petroleum 
Code, posted prices to be charged ge 
eral public at least equal to top prices 
stated in contract. .-- iia ae 
Read vertisement 
Bids submitted in answer to 
tised specifications stipulating code 
compliance opened after May 27, 1935, 
date of decision of U. 8. Supreme 
Court holding unconstitutional pro- 
visions of National Industrial Recov- 
ery Act relative to codes and code 
compliance, should be rejected and 
readvertisement had on basis of spec 
ifications eliminating such require- 
Pl deiainerenpecnerceen tint aki 
Where lowest bidder not determined 
after two months since opening of 
bids, and in the meantime the Su- 
preme Court of the United States de- 
clared the code provisions of the Na- 
Reeovery Act un 
sand the requirement 


ourt, 


suthorize 


vd ver- 


ifonal lndustria 
constitationul 
for code compliance was suspended, 1 
is in the Interests of the United 
States to reject all bids based on code 
compliance and to readvertise elimi- 
nating requirement that bidder sub- 
mit certificate of code compliance 
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GONTRACTS—C ontinued 
Codes of fair competition—Continued. 


CON TRACTS—C ontiuued 
Damages—Continued. 


Page Page 


Specifications—contract entered into by 
municipality to furnish Veterans’ Ad- 
ministration facility with electric cur- 
rent, not to be carried out wholly, or in 
part, from funds loaned or granted by 
any agency of United States,.is excepted 
from requirement for furnishing certifi- 
cate of compliance with reemployment 
agreement, there is no author- 
ity for termination of contract sole- 
ly because of failure of municipality to 
comply with provision illegally inserted 
in contract for compliance with such re- 
employment agreement..........-...-. 

Commerce Department: 

Airplanes: 

Contract for purchase of tailless air- 
plane for experimental purposes 
should contain provision protecting 
Government in event it should be 
determined that airplane of such 
design is feasible and practicable for 
public use. Government may not, 
however, become partner with pri- 
vate individuals in ownership of 
patents. eee ee batieeeb 

No legal objection to inclusion in speci- 
fications of provision for reduction in 
price to be made by reason of failure 
of airplanes to meet requirements... 

Government Fuel Yards—default-—-where 
contractor for furnishing coal to Govern- 
ment Fuel Yards for use of a Govern- 
ment department defaulted, and fuel 
yards secured coal from another con- 
tractor at higher price but made de- 
livery at same price quoted by default- 
ing contractor, amounts collected from 
latter on account of excess cost should 
be covered into Treasury as miscella- 
neous receipts are 

Completion--act June 16, 1934—re date of 

“final settlement”’ of contract from which 

date the six months’ period begins to run 

when contractor exercises option to sub- 
mit claim within six months after com- 
pletion of contract... .. -" 

Damages: 

Liquidated: 

Delays, specified causes—‘‘ unusually 
severe weather’’ specified in article 9 
of contract as excusable cause for de- 
lay in performance does not include 
any and all weather that prevents 
work under contract. Remission of 
liquidated damages not authorized 
for delays due to rainy weather not 
shown to have been unusually severe. 

Waiver of liquidated damages based on 
agreement of contractor to modifica- 
tion of contract reducing number of 
wells to be drilled is not within ad- 
ministrative discretion. Number of 
wells to be drilled may be reduced, 
however, if in Interests of United 
States 


and 


| 
| 
| 





Property, private—inelusion in contract 
of stipulation to pay for damages to 
motor vehicles while operated by the 
Government under rental agreement is 
not authorized 


Default: 


Bidders—if notice of withdrawal of lowest 
bid for noncompliance with applicable 
code was not received by the Govern- 
ment officer prior to acceptance of bid, 
and award was later required to be 
made to next lowest bidder, any differ- 
ence in cost is chargeable to lowest 
bidder... wadiienien ase 

Excess costs—-where contractor for fur- 
nishing coal to Government Fuel Yards 
for use of a Government. department de- 
faulted, and fuel yards secured coal 
from another contractor at higher price 
but made delivery at same price quoted 
by defaulting contractor, amounts col- 
lected from latter on account of excess 
cost should be covered into Treasury as 
miscellaneous receipts - 

Increased costs—-where contract is can- 
celed for failure of contractor to comply 
with a code, and is relet, after competi- 
tion, to same contractor at higher gross 
price but with stipulation that there 
will be deducted from bid price the 
difference between that and the original 
contract price, the amount so deducted 
is to be charged against the appropria- 
tion and covered into miscellaneous 
receipts... sat eine icame 

Materialmen--where contractor defaults 
and the Government completes con- 
tract at total cost less than contract 
price, and suit is pending against con- 
tract surety on behalf of persons who 
furnished labor and/or material, pay- 
ment into court by disbursing officer of 
balance believed due from the Govern- 
ment for distribution to claimants, if 
and when judgment rendered in their 
favor, is not authorized --- 

Performance—w here vessel use | for carry- 
ing United States mail totally fails 
throughout the period of its service on 
the route to make good its covenants 
with the Government, demand should 
be made on the contractor for return of 
the full amount paid under the contract. 


Deliveries: 


Constructive-—-neither bond for future 
delivery of supplies nor receipt pur- 
porting to show there have been set 
aside in contractor's warehouse supplies 
and services for future delivery can be 
held to constitute delivery within sec 
3648, KK. S., nor authorize payment. prior 
to actual delivery.... aloes 

F. o. b.--passenger-carrying vehicles 
advertised specifications should require 
quotations of prices for delivery both 
f. o. b. Government 


destination and 
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CONTRACTS—Continned. Page | CONTRACTS—Continued. 
Deliveries—Continued. District of Columbia—Continued. 


f. o. b. point of bidder's selection, so 
tnat the Government may accept bid 
which will result in lowest net charge 
against public moneys 
Shortages—where claimant's original bil! 
was presented for amount greater than 
actually due, which action was not due 
to mistake of fact or misconstruction of 
law, an attempt to defraud the Govern- 
ment is obvious and statute of forfeiture 


should be taken to prevent execution of 
contracts which provide for purchase of 
material to be furnished at such times 
and in such quantities as may be re- 
quired during the fiscal year to the ex- 
tent of a stated approximate amount. 

Discounts: 

In absence of specific stipulations other- 
wise, discount period begins to run from 
date articles are in fact delivered to 
purchaser as distinguished from con- 
structive delivery by delivery to car- 
rier. Payment should not be made for 
supplies delivered to the Government 
until inspected and accepted as con- 
forming to terms of contract and dis- 
count is thereupon properly for taking - - 

Public utilities—where Government 
agreed to pay minimum charge of $13 
per month for emergency lighting serv- 
ice if bill by meter in any month was 
less than that amount, and contract 
provided for discount of 10 percent for 
payment on or before company's dis- 
count date, assumption of disbursing 
officer that discount was not applicable 
when amount of bill did not exceed 
minimum rate is incorrect 

Disputes—wages—fact that lowest bidder 

previously had controversies with its 

employees as to payment of prevailing 
wage in connection with other Federal 
construction work does not render bidder 
unqualified for performance of current 

work._.... . 

District of Columbia: 

Increased costs—where existing subsur- 
face conditions known to awarding 
authority were not revealed in adver- 
tisement for bids, contractor cannot be 
required under its contract to perform 
additiona] work rendered necessary by 
such conditions, and where original 
contractor is employed without adver- 
tising and competitive bidding to do 
such additional work, there is no con 
tract binding on District of Columbia, 
but contractor may be paid for such 
additional work on quantum meruit 
basis 


Specifications—bidder whose products 
are normally offered in competition 
with products admitted under specifi- 
cations has sufficient basis for protest 
against mechanice) details, as distin- 
guished from actual] needs of the serv- 
fice, illegally included in advertised 
specifications, even though he has re- 
fused to submit a bid 


Exchanges—old for new: 


Engines, automobile—where sappropria- 
tion provides for purchase, mainte- 
nance, and repair of motor vehicles, no 
objection to purchase thereunder, after 
advertising for bids, of reconditioned 
engines to replace similar engines in 
motor vehicles, the used engine to be 
traded in as part payment for the re- 
conditioned engine, an arnount equiva- 
lent to the sales value of the engine 
traded in to be debited to the appro- 
priation involved and credited as mis- 
cellaneous receipts ~ 

Passenger-carrying velicles—maximum 
limitation of $7/9 on cost is inclusive of 
trade-in allowances te 


Extensions— National Recovery Adminis- 


tration—no objection to exercise of op- 
tion for extension of contract for limited 
period not extending beyond life of 
available appropriation, when reserved 
in original contract, but any amend- 
ment of contract to provide for further 
extensions beyond said option is not 
authorized 


Federal Housing Administration: 


Open-market purchases: 

In the absence of a showing of emer- 
gency, vouchers covering office furni- 
ture and supplies purchased in the 
open market instead of obtaining the 
articles from firms listed in the Gen- 
eral Schedule of Supplies, may not be 
certified for payment pabcekeeeie 

Where a different quality of envelopes 
not included in the award of Post 
Office contracts is desired, the needs 
of the service are required to be sub- 
mitted to the Postmaster General 
that he may obtain prices therefor. 
Payment may not be made for envel- 
opes procured in the open market 
without the authorization or approval 
of the Postmaster General... 


Fiscal year: 


Appropriate administrative action should 
he taken to prevent execution of con- 
tracts which provide for purchase of 
material to be furnished at such times 
and in such quantities as may be re- 
quired during the fiscal year to the ex- 
tent of a stated approximate amount 


73 





INDEX DIGEST 


CONTRACTS—Continned. 


Fiscal year—Continued. 
Extension beyond—no objection to exer- 
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Increased costs—Continued. 
Extra work—Continued. 


cise of option for extension of contract 
for limited period not extending beyond 
life of available appropriation, when re- 
served in. original, contract, but any 
amendment of contract to provide for 
further extensions beyond said option is 
not authorized 


Foreign-made products: 


Administrative showing necessary to 
authorize payments from appropri- 


Purchase of, instead of domestic articles— 
discretion under sec. 2, title LII, act Mar. 
3, 1933—delegation of, when authorized 
and when not authorized 


ing from construction method em- 
ployed by contractors for own benefit 
and without authorization or written 

., orders from contraeting officer 

Where contract stipulates no charge for 
extra work or material will be allowed 
unless ordered in writing by contract- 
ing officer and price stated in order, 
there is no legal liability on United 
States for compensation in excess of 
contract price, in absence of such 
written order __-_.- 

Where existing subsurface conditions 
known to awarding authority were 
not revealed in advertisement for 


bids, contractor cannot be required 
under its contract to perform addi- 
tional work rendered necessary by 
such conditions, and where origina! 
contractor is employed without adver- 


Freight charges—vehicles, passenger-carry- 
ing—maximum limitation of $750 on cost 
is exclusive of transportation costs-.....- 

Increased costs: 

Brokers’ commissions—where contract 


fixes definitely obligation of contractor, 
expenditures which may be reimbursed, 
and compensation to be paid, there 
is no authority for payment of addi- 
tional amount to cover brokers’ com- 
missions expended in effecting sale of 


Changed subsurface conditions—no legal 
basis for payment in addition to con- 
tract price by reason of fact that be- 
havior of various subsurface material, 
including water, known to Government 
and contractor to have existed, differed 
from that anticipated, the contract 
having made no representation as to 
possible behavior of such material _._- - 
Defaulting contractor: 
Claim on account of excess of cost incur- 
red by reason of contractor's failure 


to furnish required articles may not . 


be satisfied by acceptance from con- 
tractor of supplies or merchandise the 
value of which would be equal to its 
indebtedness in the case 

Where contract provided that con- 
tractor would be liable for all loss, 
damage, or expense due to default in 
performance, and all possible notice of 
contemplated hearings was given as 
required, contractor is liable for excess 
cost to the Government occasioned 
by failure to furnish the required 
service 

Extra work: 

Where contract required complete per- 
formance for stipulated price, and 
provided that no charge for extra work 
or material would be allowed unless 
ordered in writing by contracting 
officer and the price stated in 
such order, payment in excess of 
contract price not authorized on 
account of excess backfill work result- 





tising and competitive bidding to do 
such additional work, there is no con- 
tract binding on District of Colum- 
bia, but contractor may be paid for 
such additional work on quantum 
SIRs in i kt sie sBaa cdsic~e 


National Industrial Recovery Act— 


requirement that there be compliance 
with a code of fair competition does 
not authorize payment of an amount 
in excess of contract price 


Price—claimant company furnished ap- 


proximately 52,000 pairs of gloves at bid 
price, and later, when additional gloves 
were desired, the company advised 
that the price had advanced, although 
there had been no advance to the com- 
pany by the manufacturer, whose entire 
output it--was entitled to purchase. 
Payment at bid price having been 
made, no additional payment is author- 


Taxes, processing: 


Bidders were put on notice of processing 
tax on cotton from and after July 14, 
1933, and under contract providing 
that only those taxes imposed after 
date set for opening of bids would be 
charged to Government, there is no 
authority for payment in addition to 
bid price as reimbursement for proc- 
essing tax, where bids were opened 
after July 14, 1933, even though bids 
were submitted prior thereto and tax 
was made effective thereafter 

Fact that tax, paid by first processor of 
raw cotton used in tire fabric, was 
passed on to dealer in automobile 
tires who furnished same under con- 
tract to Government, does not entitle 
contractor to payment in addition to 
contract price of amount representing 
such processing tax 
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CONTRACTS—Continued. 
charge of $13 per month for emergency 


Taxes, processing—Continued. 

Not payable by Government where not 

--mentioned in specifications or bid. 

Payments by contractor to his supplier 
of an amount equal to what supplier 
may have paid to United States as 
processing tax is not payment of tax 
by contractor for which he is entitled 
to be reimbursed by Government in 
addition to contract price_:___ _......- 

Wages—no authority in director of emer- 
gency conservation work to determine 
rates of wages to be paid under contract 
for construction of buildings for C.C.C. 
camps, and where contractor complied 
with orders of Commanding General in 
proceeding with work and paid wage 
rates determined by director, there is 
no legal basis for charging United States 
with any amount in excess of contract 
price... 

Intention of the parties— istephone © equip- 

ment maintenance—under contract for 

removal of equipment and reinstal!ment 
in another building, provision calling for 
maintenance of equipment free of charge 
indefinitely does not require contractor to 
maintain equipment perpetually—basis 
for determining intention of parties_..__- 

Interior Department: 

Damages, liquidated—waiver of, is no 
within administrative discretion 

Exchanges, old for new-appropriation 
for purchase and exchange of motor 
vehicles would be available for exchange 
of a used engine in need of repairs in part 
payment for a reconditioned engine of 
the same type, if in the interest of the 
United States 

Mistake in bid—evidence necessary to 
authorize correction or withdrawal of 
bid before acceptance. é 

Price—passenger-carrying .-vebie co~ max- 
imum limitation of $750 on cost is ex- 
Clusive of transportation costs, but in- 
Clusiveof trade-in-allowances. . 

Reclamation Service—codes of fair com- 
petition —tejection of low and otherwise 
proper bid on basis that bidder had 
been administratively determined a 
violator of some provision of act Feb 
22, 1935, superseding sec. 9, National 
Industrial Recovery Act, declared un- 
constitutional by U. 8. Supreme Court 
is not authorized... 

Specifications—no legal justification for 
requirement that spare tire be mounted 
in fender we!! abe 

Tractors—-United States should ‘not con- 
tract with employee, whether tempo- 
rary or permanent, for delivery of sup- 
plies and materials 


lighting service if bill by meter in any 
month was less than that amount, and 
coltract provided for discount of 10 per- 
cent for payment on or before com- 
pany’s discount date, assumption of dis- 
bursing officer that discount was not 
applicable when amount of bill did not 
exceed minimum rate is incorrect..__. 


Labor Depariment—Textile Labor Rela- 


tions Board — increased costs — steno- 
graphic reporting--where contract pro- 
vided that contractor would be liable for 
all loss, damage, or expense due to default 
in performance, and all possible notice of 
contemplated hearings was given 4s re- 
quired, contractor is liable for excess cost 
to the Government occasioned by failure 
to furnish the required service 


Materialmen: 


Claims of sub-subcontractors whose agree- 
ments were not with contractor per- 
forming work or delivering supplies 
under Government contract may not be 
considered under act June 16, 1934 

Where contractor defaults and the Gov- 
ernment completes contract at total 
cost less than contract price, and suit is 
pending against contract surety on be- 
half of persons who furnished labor 
and/or materia), payment into court by 
disbursing officer of balance believed 
due from the Government for distribu- 
tion to claimants, ifand when judgment 
rendered in their favor, is not author- 
eG ...2 


Mistake in bid 


Correction—evidence necessary to author- 
ize correction of bid before acceptance. 

Time specified for acceptance of bid not 
sufficient to permit final determination 
of claim of mistake before expiration 
thereof, and bidder refuses to extend 
time limit pending such determina- 
tion—procedure to be followed 

Where award was made to lower of two 
bidders after the bid had been verified 
by bidder's representative, but the ma- 
terial delivered was not as ordered, and 
upon being called to attention the bid- 
der advised it had not intended to bid 
on asbestos roofing, but it then deliv- 
ered same and was paid therefor in 
accordance with certified invoice, pay- 
ment of difference between cost of fur- 
nishing asbestos roofing and amount 
paid is not authorized ied 

Withdrawal: 

If notice of withdrawal of lowest bid for 
noncompliance with applicable code 
was not received by the Government 
officer prior to acceptance of bid, and 
award was later required to be made 


Justice Department — discounts where 
Government agreed to pay minimum 


to next lowest bidder, any difference 
in cost is chargeable to lowest bidder. 680 
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Mistake in bid—Continued. 
Withdrawal—Continued. 

Mere unsupported statement of bidder 

* after opening of bids that mistake had 
been made on particular item in trans- 
ferring it from estimate sheet to bid:is 
not furnishing of evidence such as to 
establish that mistake was made and 
allow bid to be disregarded 

» Modification—no officer or agent of Gavern- 
ment has authority to modify Govern- 
ment contract except in interest of United 
URE gs 

National Industrial Recovery Board— 
specifications. for stenographic reporting 
services —preparation of-. 

National Recovery Adininistration—fiscal 
year—no objection to exercise ef option for 
extension of contract for limited period 
not extending beyond life of available 
appropristion, when reserved in original 
contract, but any amendment of contract 
.to provide for further extensions beyond 
“said option is not authorized 

Navy Department: 

Airplanes: 

Progress payments allowed under 
contracts made without advertising 
prior to decision A-53847, May. 21, 
1934, but final-payment vouchers 
should be transmitted to General 
Accounting Office for direct settle- 
ment. a 7 

Under sec. 10 (t), act July 2, 1926, quan 
tity purchases fot the Navy may be 
niode only as result of advertising for 
competitive bids amatel 

Default—where contractor defaults and 

*" the Government completes contract at 

total cost less than contract price, and 

suit is pending against contract surety 
on behalf of persons who furnished labor 
and/or material, payment into court by 
disbursing officer of balance believed 
due from the Government for distribu- 
tion to claimants, if and when judg- 
ment rendered in their favor, is not 
authorized 

Increased costs: 

Bidders were put on notice of processing 
tax on cotton from and after July 14, 
1933, and under contract providing 
that only those taxes imposed after 
date set for opening of bids would be 
charged to Government, there is no 
authority for payment in addition to 
bid price as reimbursement for proc- 
essing tax, where bids were opened 
after July 14, 1933, even though bids 
were submitted prior thereto and tax 
was made effective thereafter... 

Defaulting contractor—claim on ac- 
count of excess cost .inourred. by 
reason of contractor's failure to fur- 
nish required articles may not be 
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Navy Department—Continued. 
Increased costs—Continued. 
satisfied by acceptance from contrac- 
tor of supplies or merchandise the 
value of which would be equal to its 
indebtedness in the case -_-. 

No legal basis for payment in addition 
to contract price by reason of fact 
that behavior of various subsurface 
material, including water, known to 
Government and contractor to have 
existed, differed from that antici- 
pated, the contract having made no 
representation as to possible be- 
havior of such material 3 

Marine Corps—station wavon being de- 
signed and constructed primarily for 
carrying passengers, purchase is not 
authorized under appropriation not 
specifically providing for purchase of 
passenger-carrying vehicles 

Opei-market purchases 

Envelopes--where a different quality not 
included in the award of Post Office 
contracts is desired, the needs of the 
service are required to be submitted 
to the Postmaster General that he may 
obtain prices therefor. Payment ma} 
not be made for envelopes procured ir 
the open market without the author- 
ization or approval of the Postmaster 

General ah B 

General Supply Schedule—in the ab 
sence of a show f emergency 
vouchers covering office furniture ar 
supplies purchased in the open market 
instead of obtaining the articles fr 
firms listed in the General Schedule of 

Supplies, may not be certified for pay- 

ment 


Options—extensions—no objection to exer- 


cise of option for extension of contract for 

limited period not extending beyond life 

of available appropriation, when reserved 
in original contract, but any amendment 
of contract to provide for further exten- 
sions beyond said option is not author 
ized 

Payments 

Advance—neither bond for future deliv- 
ery of supplies nor receipt purporting 
to show there have been set aside in 
contractor's warehouse supplies and 
services for future delivery can be held 
to constitute delivery within sec. 364s, 
R. 8., nor authorize payment prior to 
actual delivery .. .. 

Gold—where bidder proposed to furnish 
material at specified price per ounce 
and attempted to qualify its bid to 
provide for variation in price to cor- 
respond with depreciation of gold pur 
chasing power of American dollar, aad 
bid was accepted on basis of price 
stated, such qualification was, in effect 
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Payments—Continued. 

an attempt to make contract price 

payable in gold, or its equivalent, and 

void. Payment authorized only of 
contract price 

Progress—allowed under airplane con- 
tracts made without advertising prior 
to decision A-53847, May 21, 1934, but 
final-payment vouchers should be trans- 
mitted to General Accounting Office 
for direct settlement. 

Post Office Department: 

Air mail—contractor not entitled to ad- 
ditional compensation or reimburse- 
ment for expenses resulting from forced 
landing short of destination, but con- 
tract would require deduction from 
consideration otherwise provided there- 
in, taking into consideration lesser 
service rendered, the delay, and dam- 
ages, if any, to mail or to the United 
PS ic areca 

Approval: 

Where advertisement and contract do 
not show contract is to be subject to 
approval of some specified officer of 
the Department, it becomes a legal 
obligation as to both parties immedi- 
ately upon acceptance by postmaster 
and is effective from that date unless 
specifically provided it shall be effec- 
tive froin a later date_.-- 

Where contracts of postmasters for sup- 
plies, etc., are to be subject to ap- 
proval of specified officer of Depart- 
ment, the advertised specifications 
and the contract should specifically 
so provide 

Uefault—where vessel used for carrying 
United States mail totally fails through- 
out the period of its service on the route 
to make good its covenants with the 
Government, demand should be made 
on the contractor for return of the full 
amount paid under the contract... -- 

Increased costs—National Industrial Re- 
covery Act—cos]—requirement that 
there be compliance with a code of fair 
competition does not authorize pay- 
ment of an amount in excess of the con- 
tract price 

Price: 

Adjustment—Government liable only for 
bid price in absence of showing that at 
time of respective deliveries contractor 
had, in accordance with Petroleum 

. Code, posted prices to be charged gen- 
eral public at least equal to top prices 
stated in conir « 

Reduction: 

No legal objection to inclusion in speci- 
fications of provision for reduction in 
price to be made by reason of failure 
of airplanes to meet requirements. .. 

Where contractor voluntarily assents 
to reduction in price to be paid for 
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Price—Continued. 

Reduction—Continued. 

services rendered, such reduction is in 

the interest of the Government and 

there is no legal objection to its accept- 

ROD sib iia dale wigan gilleliniin bbs cee danksd 

Vehicles, passenger-carrying—maximum 
limitation of $750 on cost is exclusive of 
transportation costs, but inclusive of 
trade-in allowances. _............ s 

Quantum meruif—extra work—where exist- 
ing subsurface conditions known to award- 
ing authority were not revealed in adver- 
tisement for bids, contractor cannot be 
required under its contract to perform 
additional work rendered necessary by 
such conditions, and where original con- 
tractor is employed without advertising 
and competitive bidding to do such addi- 
tional work, there is no contract binding 
on District of Columbia, but contractor 
may be paid for such ardiditional work on 

Quantum meruit basis 

Specifications: 

Ilegal—contract entered into by munic- 
ipality to furnish Veterans’ Adminis- 
tration facility with electric current, 
not to be carried out wholly, or in part, 
from funds loaned or granted by any 
agency of United States, is excepted 
from requirement for furnishing certifi- 
cate of compliance with reemployment 
agreement, and there is no authority 
for termination of contract solely be- 
cause of failure of municipality to com- 
ply with provision illegally inserted in 
contract for compliance with such re- 
employment agreement......... aa 

Price reduction—no legal objection to 
inclusion in specifications of provision 
for reduction in price to be made by 
reason of failure of airplanes to meet 
requirements....... 

Restrictive: 

Automobiles: 

Minimum requirements for weight 
and whieel base are not proper fac- 
tors for evaluating bids on auto- 
mobiles... .. 

Where various makes of automobiles 
in the same recognized competitive 
class are in use by a department of 
the Government, nothing less than 
actual facts based on a comprehen- 
sive survey and study of the com- 
parative performance of such var- 
ious makes of automobiles in use 
would justify the conclusion that an 
engine with a minimum cubic ine: 
piston displacerment in such com- 
petitive class would not be satis- 
factory for the general character oi 
service to be rendered by automo- 
biles of the class to which the speci- 
fications are directed........ 
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Specifications—C ontinued. 
Restrictive—Continued. 

Stenographic reporting services—prep- 
aration of specifications... 

Trucks: 

Bidder whose products are normally 
offered in competition with prod- 
ucts admitted under specifications 
has sufficient basis for protest 
against mechanical details, as dis- 
tinguished from actual needs of the 
service, illegally included in adver- 
tised specifications, even though he 
has refused to submit a bid.....-- 

No legal justification for requirement 
that spare tire be mounted in fender 

Rejection of low bid, otherwise cor- 
rect, because engine in truck offered 
by low bidder had piston displace- 
ment of 331.4 cubic inches instead 
of not less than 358 cubic inches as 
called for in specifications, and 
award of contract to higher bidder, 
not justified where specifications 
did not notify bidders of special 
service conditions under which 
truck was to be operated..........-. 

Vehicles, passenger-carrying—advertised 
specifications should require quota- 

tions of prices for delivery both f. o. b. 

Government destination and f. o. b. 

point of bidder's selection, so that the 

Government may accept bid which will 

result in lowest net charge against pub- 

hia ace cance 
State Department—telephone equipment 
maintenance—under contract for removal 
of equipment and reinstallment in 
another building, a provision calling for 
maintenance of equipment free of charge 
indefinitely does not require contractor 
to maintain equipment perpetually— 
basis for determining intention of parties. 
Subject matter: 
Airplanes: 

Contract for purchase of tailless airplane 
for experimental purposes should con- 
tain provision protecting Govern- 
ment in event it should be determined 
that an airplane of such design is 
feasible and practicable for public use. 
Government may not, however, 
become partner with private indi- 
vidiuals in ownership of patents... - . - 

No legal objection to inclusion in speci- 
fications of provision for reduction in 
price to be made by reason of failure of 
airplanes to meet requirements. ....- 

Progress payments allowed under con- 
tracts made without advertising prior 
to decision A-53847, May 21, 1934, but 
final-payment vouchers should be 
transmitted to General Accounting 
Office for direct settioment.....-..... 
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Subject matter—Continued. 


Airplanes— Continued. 

Under sec. 10 (t), act July 2, 1926, quan- 
tity purchases for Army and Navy 
may be made only as result of adver- 
tising for competitive bids----.--- 

Architectural services—where joint and 


several contract is for rendition of per- 


sonal services of skilled character, such 

contract is terminated with death of one 

WN 2 a5 iss. hoc ica- 

Automobiles: 

Inclusion in contract for rental, of provi- 
sion for payment for damages to ve- 
hicles while operated by the Govern- 
ment under such rental agreement is 
ne NI ok Sonik a cccteee sce ‘ 

Maximum limitation of $750 on cost is 
exclusive of transportation costs, but 
inclusive of trade-in allowances... ... 

Specifications stipulating minimum re- 
quirements for weight and wheel base 
are not proper for evaluating bids. -. . 

Where the need of the Government is 
for automobiles in a recognized com- 
petitive price, quality, and capacity 
class, a specification requiring a mini- 
mum piston displacement which ex- 
cludes competition within that class 
is not authorized -- - -- casa 

Where various makes of automobiles in 
the same recognized competitive class 
are in use by a department of the Gov- 
ernment, nothing less than actual facts 
based on a comprehensive survey and 
study of the comparative performance 
of such various makes of automobiles 
in use would justify the conclusion 
that an engine with a minimum cubic 
inch piston displacement in such com- 
petitive class would not be satisfactory 
for the general character of service to 
be rendered by automobiles of the 
class to which the specifications are 


Bacon—processing tax not payable by the 
Government where not mentioned in 
specifications or bid... -_- 

Building construction: 
Administration building at Chicka- 

mauga and Chattanooga National 
Military Park, Tenn. Decision in- 
volves questions of mistake in bid and 
bidder’s responsibility. .............. 
Fact that lowest bidder may previously 
have had controversies with its em- 
ployees as to payment of prevailing 
wage in connection with other Federal 
construction work does not render 
bidder an unqualified contractor for 
the performance of current work..... 
No authority in director of emergency 
conservation work to determine rates 
of wages to be paid under contract for 
construction of buildings for C. C. C. 
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Subject matter—Continued 
Building construction—Continued. 
camps, and where contractor has 
complied with orders of Command- 
ing General in proceeding with the 
the work and paid wage rates deter- 


Subject matter—C ontinueds 
Concrete work—where contract is can- 
celed for failure of contractor to comply 
with a code, and is relet, after competi- 
tion, to same contractor at higher gross 
price but with stipulation that there 
mined by the director, there is no will be deducted from bid price the 
legal basis for charging the United difference bet ween that and the origina! 
States with any amount in excess of contract price, the amount deducted 
contract price 122 | is to be charged against the appropria- 
Where existing subsurface conditions | tion and covered into miscellaneous 
known to awarding authority were 
not revealed in advertisement for 
bids, contractor cannot be required 
under its contract to perform addi- 
tional work rendered necessary by 
such conditions, and where original 
contractor is employed without ad- 
vertising and competitive bidding to 
do such additional work, there is no 
contract binding on District of Co- 
lumbia, but contractor may be paid 
for such additional work on quantum 
EE, waist anenasetiegnhtinee 
Where time specified for acceptance of 
bid is not sufficient to permit final 
determination of claim of mistake 
before expiration thereof, and bidder 
refuses to extend time limit pending 
such determination, bidder should be 
notified before expiration of time and 
before forwarding matter to General 
Accounting Office for determination 


Cotton—where contract fixes definitely 
obligation of contractor, expenditures 
which may be reimbursed, and com- 
pensation to be paid, there is no author 
ity for payment of additional amount 
to cover brokers’ commissions expended 
in effecting sale of cotton 

Culvert, drainage 
Errors in Government's contract draw) 

ings afford no basis for payment of in- 
creased costs when unauthorized re- 
moval of location by contractor, 
rather than errors in drawings, was 
responsible for encountering artificial 
obstructions causing increased costs, 
particularly where contractor failed 
to observe procedure prescribed in 
standard contract where changed 
conditions are involved_.-...-- 


No legal basis for payment in addition 
or . to contract price by reason of fact that 
that bid is accepted subject to Anal behavior of various subsurface mate- 
pases by ssid office on pending claim rial, including water, known to Gov- 
oer. apewepriete aiaintieten. ernment and contractor to have ex- 
tive ection should be taken to prevent a een ae vas GEKEREION, 
execution of contracts which provide = cratrest Raving made vr a. 
for purchase of material to be furnished sentation as to possible behavior of 
at such times and in such quantities as —_ ane... ] 
may be required during the fiscal year | ¥ here contract places full rp: 
to the extent of a stated approximate bility on contractor for size, strength, 
amount. i stability, and effectiveness of inci- 
Cement-—if notice of withdrawal of lowest dental and necessary part of com- 
bid for noncompliance with applicable pleted project, the ineffectiveness of 
code was not received by the Govern- a tentative design for said part indi- 
ment officer prior to acceptance of bid, cated on Government's drawings, 
and award was later required to be adopted by contractor, does not obli- 
made to next lowest bidder, any dif- gate Government to pay increased 
ference in cost is chargeable to lowest costs due to necessary change in con- 
a i struction 
Coal: Dam—where contract stipulates no 
Requirement that there be compliance | charge for extra work or material will 
with a code of fair competition does | be allowed unless ordered in writing by 
not authorize payment of an amount contracting officer and price stated in 
in excess of the contract price order, there is no legal liability on 
Where contractor for furnishing coal to United States for compensation in ex- 
Government Fuel Yards for use of a cess of contract price, in absence of such 
Government department defaulted, written order. United States not lie- 
and fuel yards secured coal from an- | ble for torts of officers or agents in ab- 
other contractor at higher price but sence of specific legislation providing 
made delivery at same price quoted therelor..... -.-------cecencerconesenepes 
by defaulting contractor, amounts Electric current—contract entered into 
collected from latter on account of | by municipality to furnish Veterans’ 
excess cost should be covered into ! Administration facility with electric 
‘Treasury as miscellaneous receipts... 106 | current, not to be carried out wholly, 
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or in part, from funds loaned or granted 
by any agency of United States, is ex- 
cepted from requirement for furnishing 
certificate of compliance with reem- 
ployment agreement, and there is no 
authority for termination of contract 
solely because of failure of municipality 
to comply with provision illegally in- 
serted in contract for compliance with 
such reemployment agreement... 
Engines: 

Appropriation for purchase and ex- 
change of motor vehicles would be 
available for exchange of a used en- 
gine in need of repairs in part pay- 
ment for a reconditioned engine of the 
same type, if in the interest of the 
Wine BWOOR iw tnednsdnn nd ciiceuceve 

Appropriation for purchase, mainte- 
nance and repair of motor vehicles 
would be available for purchase of re- 
conditioned engines administratively 
determined to be needed to replace 
similar engines- --. . Ltpitinivaiatemiaththiide 

Envelopes— here a different quality not 
included in the award of Post Office 
contracts is desired, the needs of the 
service are required to be submitted 
to the Postmaster General that he may 
obtain prices therefor. Faynent may 
not be made for envelopes procured in 
the open market withcut the authcri- 
zaticn or approval of the Postmaster 

General... 

Gasoline: 

Government liable only for bid price in 
absence of showing that at tin e of re- 
spective deliveries ccntiactcr had, 
in accordance with Fetrcle.m Ccde, 
posted prices to be charged general 
public at least equal to top prices 
stated in contract...................- 

Rejection of low and otherwise prc per 
bid on basis that bidder had teen ad- 
minisiratively detern.ined a viclator 
of son.e provision of act Feb. 22, 1935, 
superseding sec. 9, National Indus- 
trial Recovery Act, dec!ared uncon- 
stitutional Ly U. 8. Supren.e Court, 
fn met anthonised «cn .s- ins ccweia~ end 

Where definite quantities cannct be 
stated in advertisement and contract, 
estimated quantities should be stated 
with variance of 10, 20, or 25 percent, 
based on prior or anticipated needs. - 

Gates—in absence of specific stipulation 
otherwise, discount period begins forun 
from date articles are in fact delivered to 
purchaser as distinguished from con- 
structive delivery by delivery to car- 
rier. Payment should not be made for 
supplies delivered to the Government 
until inspected and accepted as con- 
forming to terms of contract and dis- 

count is thereupon properly for taking 
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Glasses, airport—claim on account af ex- 
cess cost incurred by reason of contrac- 
tor’s failure to furnish required articles 
may not be satisfied by acceptance 
from contractor of supplies or merchan- 
dise the valuc of which would be equal 
to its indebtedness in the case_ _._.... 

Gloves, cotton—claimant company fur- 
nished approximately 52,000 pairs of 
gloves at bid price, and later, when ad- 
ditioral gloves were desired, the com- 
peny adviseti that the price had ad- 
vanced, although there had been no ad- 
vance to the company by the manu 
turer, whose entire output it was en- 
titled to purchase. Payment at bid 
price having been made, vo additional 
payment is authorized 2 ‘ 

Gold, dental—whkere bidder proposed te 
furnish material at specified price per 
ounce and attempted to qualify bid to 
provide for variation in price to corres- 
pond with depreciation of gold purchas- 
ing power of American dollar, and bid 
was accepted on basis of price stated, 
such cualification was, in effect, an at- 
tempt to make contract price payable in 
gold, or its equivalent, and was without 
effect and void. Payment authorized 
only on basis of contract price winds 

Hams— processing tax not payable by the 
Government where not mentioned in 
specifications or bid__......_- 

Landscaping: 

Emergency may not be administra- 
tively created and used as basis for 
making award of contract where rec- 
ord shows there islacking competition 
contemplated and required by law - 

Where only form of advertisement for 
bids was insertion in local newspaper, 
and only one response was received 
out of 26 persons or firms in the local- 
ity, advertisement not adequate. 

Levee—where contract required complete 
performance for stipulated price, and 
provided that no charge for extra work 
or material would be allowed unless 
ordered in writing by contracting officer 
and the price stated in such order, pay- 
ment in excess of contract price not 
authorized on account of eacess backfill 
work resulting from construction 
method employed by contractors for 
own benefit and without authorization 
or written orders from contracting offi- 





Lighting service—where Government 
agreed to pay minimum charge of $13 
per month for emergency lighting serv- 
ice if bil! by meter in any month was less 
than that amount, and contract pro- 

vided for discount of 10 percent for pay- 

ment on or before company’s discount 
date, assumption of disbursing officer 
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that discount was not applicable when 

amount of bill did not exceed minimum 

rate is incorrect... ... , 

Mail transportation: 

Contractor not entitled to additional 
compensation or reimbursement for 
expenses resulting from forced land- 
ing short of destination, but contract 
would require deduction from con- 
sideration otherwise provided in con- 
tract, taking into consideration the 
lesser service rendered, the delay, and 
damages, if any, to mail or to the 
eR TNR a oi taccdesewen- sss 

Where vessel used for carrying United 
States mail totally fails throughout 
the period of its service on the route 
to make good its covenants with the 
Government, demand should be made 
on the contractor for return of the full 
amount paid under the contract 

Matrice and press-proof service—fact that 
contractor may have violated code of 
fair competition in submission of bid is 
not equivalent to violation of code in 
performance of contract, and there is no 
legal authority in either contract or Ex- 
ecutive Order No. 6646 for cancellation 
of contract because of such violation 

Office space—no legal authority for giving 
preference to highest bidder merely be- 
cause of its indebtedness to the United 

States, growing out of a loan to it from 

Reconstruction Finance Corporation - - 

Painting and repairs—where lowest bid- 

der not determined after two months 
since opening of bids, and in the mean- 
time the Supreme Court of the United 
States declared the code provisions of 
the National Industrial Keeovery Act 
unconstitutional and the requirement 
for code compliance was suspended, it 
is in the interests of the United States 
to reject all bids based on code compli- 
ance and to readvertise eliminating re- 
quirement that bidder submit certifi- 
cate of code compliance 

Platforms, tent—‘‘unusually severe 
weather” specified in article 9 of con- 
tract as excusable cause for delay in per- 
formance does not include any and all 
weather that prevents work under con- 
tract. Remission of liquidated damages 
not authorized for delays due to rainy 
weather not shown to have been unusu- 


Poultry—where record dearly establishes 
that claimant’s original bill was pre- 
sented for amount greater than actually 
due, which action was not due to mis- 
take of fact or misconstruction of law, 
an attempt to defraud the Government 
is obvious and statute of forfeiture must 
he invoked 


Radio tubes—procedure for protecting 
Government's interests where not ad- 
ministratively known or established 
what patents may be involved in man- 
ufacture of equipment for United States 


under contract _. senadl ---- 298,340 


Rental of motor vehic les—inclusion in 
contract of stipulation to pay for dam- 
ages to vehicles while operated by the 
Government under rental agreement is 
not authorized _. 

Repairs and parts for automobiles in use 
by the Civilian Conservation Corps- 
contracts should be awarded after ad- 
vertising for bids in the community 
where such work is to be done 

Roofing, asbestos—w here award was made 
to lower of two bidders after the bid had 
been verified by bidder's representative, 
but the material delivered was not as 
ordered, and upon being called to atten- 
tion the bidder advised it had not in- 
tended to bid on asbestos roofing, but it 
then delivered same and was paid there- 
for in accordance with certified invoice, 
payment of diflerence between cost of 
furnishing asbestos roofing and amount 
paid is not authorized 

Sewer and storm draining systems— 
where contractor defaults and the 
Government completes the contract 
at total cost less than contract price, 
and suit is pending against contract 
surety on behalf of perscns who fur- 
nished labor and/or material, payment 
into court by disbursing cffcer of 
balance believed due from the Govern- 
ment for distribution to claimants, if 
and when judgment rendered in their 
favor, is not authorized................ 

Spillway—failure of low bidder to eceom- 
pany bid with required bid bond may 
be waived if in public interest, and 
since bid bond has been subsequently 
furnished and bidder appears other- 
wise qualified, appropriated moneys are 
not available for the work in any 
amount in excess of low bid... 

Stenographic reporting: 

No objection to exercise of option for 
extension of contract for limited 
period not extending beyond life of 
available appropriation, when re- 
served in original contract, but any 
amendment of contract to provide 
for further extensions beyond said 
option is not authorized 

Preparation of specifications........- 

Where contract provided that contrac- 
tor would be liable for all joss, dam- 
age, or expense due to default in 
performance, end all possible notice 
of contemplated hearings was given 
as required, contractor is liable for 
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Stenographic reporting—Continued. 
excess cost to the Government occa- 
sioned by failure to furnish the re- 
quired service 

Where contractor voluntarily assents 
to reduction in price to be paid for 
services rendered, such reduction is 
in the interests of the Government 
and there is no legal objection to its 
ROCIRNNID 6nnc<encnccesemepvayingnn - 

Supplies—neither bond for future deliv- 

ery of supplies nor receipt purporting 

to show there have been set aside in 
contractor’s own warehouse supplies 
and services for future delivery can be 
held to constitute delivery within sec. 

3648, R. 8., nor to authorize payment 

for such supplies prior to actual deliv- 


Telephone equipment—under contract 
for removal of equipment and reinstall- 
ment in another building, a provision 
calling for maintenance of equipment 
free of charge indefinitely does not 
require contractor to maintain equip- 
ment perpetually—basis for determin- 
ing intention of parties 

Teletype news ticker service: 

Teletype machine for purpose of fur- 
nishing news ticker service being, 
for all practical purposes, a substitute 
for newspapers, is subject to sec. 192, 
R. S., limiting to $100 the amount 
mar may be expended in any one 
Peak el WWE ENE.. ... .cccceanccaces 

To extent of $20,000, Post Office ap- 
propriation for payment of rewards 
is available for teletype news ticker 
service upon certification that such 
service will materially aid in objects 
for which discretionary amount is 
provided 

Tires—fact that processing tax, paid by 
first processor of raw cotton used in tire 
fabric, was passed on to dealer in auto- 
mobile tires who furnished same under 
contract to Government, does not en- 
title contractor to payment in addition 
to contract price of an amount repre- 
senting such processing tax 

Tractors: 

No legal objection to evaluation of bids 
on basis of initial cost of tractor plus 
fuel consumption during stated 


United States should not contract with 
an employee, whether temporary or 
permanent, for the delivery of sup- 
plies and materials 

Trucks: 

Bidder whose products are normally 
offered in competition with products 
admitted under specifications has suf- 
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Trucks—Continued. 
ficient basis for protest against me- 
chanical details, as distinguished from 
actual needs of the service, illegally in- 
cluded in advertised specifications, 
even though he has refused to submit 


No legal justification for specification 
that spare tire be mounted in fender 
well, and where contract awarded to 
higher bidder because of failure of 
lowest bid to meet such stipulation, 
payment may not exceed lowest price 


Rejection of low bid, otherwise correct, 
because engine in truck offered by 
low bidder had piston displacement 
of 331.4 cubic inches, instead of not 
less than 358 cubic inches as called 
for in specifications, and award of 
contract to higher bidder, not 
justified where specifications did not 
notify bidders of special service condi- 
tions under which truck was to be 


Variation clause in standard form of 
Government contract is not properly 
for consideration in conferring any 
authority for purchase of additional 
trucks, the number of which should be 
definitely stated in the contract on the 
basis of the advertised specifications... 

Wagon, station—being designed and 
constructed primarily for carrying 
passengers, purchase not authorized 
under appropriation not specifically 
providing for passenger-carrying ve- 


Well drilling—waiver of liquidated 
damages based on agreement of con- 
tractor to modification of contract re- 
ducing number of wells to be drilled is 
not within administrative discretion. 
Number of wells to be drilled may be 
reduced, however, if in interests of 
Wetted BinheGis esi. eesti cdctsisn.. 

Termination: 

Codes of fair competition—fact that con- 
tractor may have violated code in sub- 
mission of bid is not equivalent to vio- 
lation of code in performance of contract, 
and there is no legal authority in either 
contract or Executive Order No. 6646 
for cancellation of contract because of 
such violation 

Death—where joint and several contract 
is for rendition of skilled personal 
services, contract is terminated with 
death of one of obligees 

Illegal provision—contract entered into 
by municipality to furnish Veterans’ 
Administration facility with electric 
current, not to be carried out wholly, or 
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Page | CONTRACTS—Continued. 
Treasury Department—Continued. 


in part, from funds loaned or granted 
by any agency of United States, is 
excepted from requirement for furnish- 
ing certificate of compliance with re- 
employment agreement, and there is no 
authority for termination of contract 
solely because of failure of municipality 
to comply with provision illegally 
inserted in contract for compliance 
with such reemployment agreement --. 

Treasury Department: 

Coast Guard—deliveries—appropriate 
administrative action should be taken 
to prevent execution of contracts which 
provide for purchase of material to 
be furnished at such times and in such 
quantities as may be required during 
the fiscal year to the extent of a stated 


Codes of fair competition—where lowest 
bidder not determined after two 
months since opening of bids, and in 
the meantime the Supreme Court of the 
United States declared the code provi- 
sions of the National Industrial Reeov- 
ery Act unconstitutional and the re- 
quirement for code compliance was 
suspended, it is in the interests of the 
United States to reject all bids based on 
code compliance and to read vertiseelim- 
inating requirement that bidder submit 


Internal Revenue Bureau—bidders—no 
jegal authority for giving preference to 
highest bidder merely because of its 
indebtedness to the United States, 
growing out of a loan to it from Recon- 
struction Finance Corporation 

Landscaping—where only form of adver- 
tisement for bids was insertion in local 
newspeper, and only one response was 
received out of 26 persons or firms in the 
locality, advertisement not adequate.. 

Public Health Service: 

Price—dental gold—where bidder pro- 
posed to furnish material at specified 
price per ounce and attempted to 
qualify bid to provide for variation of 
gold purchasing power of American 
dollar, and bid was accepted on basis 
of price stated, such qualification 
was, in effect, an attempt to make 
contract price payable in gold or its 
equivalent, and was without eflect 
and void. Payment authorized only 
on basis of contract price 

Shortage in delivery—where record 
clearly establishes claimant’s original 
bill was presented for amount greater 
than actually due, which action was 
not due to mistake of fact or mis- 
construction of law, an attempt to 
defraud the Government is obvious 
and statute of forfeiture must be 
invoked 


Sub-subcontractors—claims of, whose 
agreements were not with contractor 
performing work or delivering supplies 
under Government contract may not 
be considered under act June 16, 1934. 


Veterans’ Administration: 


Codes of fair competition—contract 
entered into by municipality to furnish 
Veterans’ Administration facility with 
electric current, not to be carried out 
wholly, or in part, from funds loaned 
or granted by any agency of United 
States, is excepted from requirement for 
furnishing certificate of compliance 
with reemployment agreement, and 
there is no authority for termination of 
contract solely because of failure of 
municipality to comply with provi- 
sion illegally inserted in contract for 
compliance with such reemployment 


Taxes, processing—not payable by the 
Government where not mentioned in 
specifications or bid 


Wage stipulation: 


Disputes—fact that lowest bidder may 
previously have had controversies with 
its employees as to payment of prevail- 
ing wage in connection with other Fed- 
eral construction work does not render 
bidder an unqualified contractor for 
performance of current work 

Emergency conservation work—no au- 
thority in director of emergency con- 
servation work to determine rates of 
wages to be paid under contract for 
construction of buildings for C. C. C. 
camps, and where contractor has com- 
plied with orders of Commanding Gen- 
eral in proceeding with the work and 
paid wage rates determined by the 
director, there is no legal basis for charg- 
ing the United States with any amount 
in excess of contract price 


War Department: 


Airplanes—under sec. 10 (t), act July 2, 
1926, quantity purchases for Army may 
be made only as result of advertising 
for competitive bids 

Civilian Conservation Corps—repairs 
and parts for automobiles—contracts 
should be awarded after advertising for 
bidsin the communities where the work 
is to be done 

Engineers, Corps of: 

Amounts—where definite quantities 
cannot be stated in advertisement 
and contract, estimated quantities 
should be stated with variance of 10, 
20, or 25 percent, based on prior or 


Bid bond—failure of low bidder to ac- 
company bid with required bid bond 
may be waived if in public interest, 
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Engineers, Corps of—Continued. 
and since bid bond has been subse- 
quently furnished and bidder appears 
otherwise qualified, appropriated 
moneys are not available for the work 
in any amount in excess of low bid--. 
Damages—inclusion in contract of 
stipulation to pay for damages to 
motor vehicles while operated by the 
Government under renta)] agreement 
is not authorized 
Increased costs—levee construction— 
where contract required complete 
performance for stipulated price, and 
provided that no charge for extra 
work or material would be allowed 
unless ordered in writing by con- 
tracting officer and the price stated 
in such order, payment in excess of 
contract price not authorized on ac- 
count of excess backfill work result- 
ing from construction method em- 
ployed by contractors for own benefit 
and without authorization or written 
orders from contracting officer 
Increased costs—where contract stipu- 
lates no charge for extra work or 
material will be allowed unless ordered 
in writing by contracting officer and 
price stated in order, there is no legal 
liability on United States for compen- 
sation in excess of contract price, in 
absence of such written order 
Mistake in bid—where award was made 
to lower of two bidders after the bid had 
been verified by bidder’s representative, 
but the material delivered was not as 
ordered, and upon being called to atten- 
tion the bidder advised it had not in- 
tended to bid on asbestos roofing, but it 
then delivered same and was paid there- 
for in accordance with certified invoice, 
payment of difference between cost of 
furnishing asbestos roofing and amount 
paid is not authorized 


Price adjustment—Government liable 
only for bid price in absence of showing 
that at time of respective deliveries con- 
tractor had, in accordance with Petro- 
leum Code, posted prices to be charged 
general public at least equal to top 
prices stated in contract 


Quartermaster Corps: 

Amounts, additional—trucks—varia- 
tion clause in standard form of Gov- 
ernment contract is not properly for 
consideration in conferring any au- 
thority for purchase of additional 
trucks, the number of which should 
be definitely stated in the contract 
on the basis of the advertised specifi- 
bccssttitacheeeteuusecne 


Quartermaster Corps—Continued. 
Default—where contract is canceled for 
failure of contractor to comply with a 
code, and is relet, after competition, 
to same contractor at higher gross 
price but with stipulation that there 
will be deducted from bid price the 
difference between that and the 
original contract price, the amount 
deducted is to be charged against the 
appropriation and covered into mis- 
cellaneous receipts 
Increased costs—no authority in direc- 
tor of emergency conservation work 
to determine rates of wages to be paid 
under contract for construction of 
buildings for C. C. C. camps, and 
where contractor has complied with 
orders of Commanding General in 
proceeding with the work and paid 
wage rates determined by the direc- 
tor, there is no legal basis for charging 
the United States with any amount in 
excess of contract price .............. 
Specifications — automobiles — where 
various makes of automobiles in the 
same recognized competitive class are 
in use by a department of the Govern- 
ment, nothing less than actual facts 
based on a comprehensive survey and 
study of the comparative performance 
of such various makes of automobiles 
in use would justify the conclusion that 
an engine with a minimum cubic inch 
piston displacement in such competi- 
tive class would not be satisfactory for 
the general character of service to be 
rendered by automobiles of the class to 
which the specifications are directed... 


CONVENTIONS, ASSOCIATIONS, CON- 
FERENCES, AND CONGRESSES: 


International Housing Congréss: 

Funds allotted for administrative ex- 
penses of Resettlement Administration 
may not be used to pay expenses of rep- 
resentatives in attending meetings of 
the International Housing Congress in 


Pub. Res. No. 2, Feb. 2, 1935: 

Applicable to American Battle Monu- 
ments Commission, and the cornmis- 
sion’s appropriation, in general terms, 
is not available for such items as “*trans- 
portation to and from monument sites” 
and “light refreshments’”’_........... 2 

No convention or other form of assem- 
blage or gathering may be lodged, fed, 
conveyed, or furnished transportation 
at Government expense unless author- 
ity therefor is specifically granted by 
lansiitiindiemaed ahiedanicinnane cata ; 
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CORPORATIONS: 


Subsidiaries—bids should not be received 
from two corporations, one of which is 
owned and controlled by the other, 
where the corporate identities are retained 
merely for trade purposes 


COURTS-MARTIAL: 


Forfeitures—enlistment allowance—where 
claim was allowed and check in payment 
was not received by claimant because of 
his being in a state of desertion, and he 
was thereafter apprehended and sen- 
tenced by court-martial to forfeit all pay 
and allowances, the proceeds of the check, 
which have gone into outstanding liabili- 
ties, should be withdrawn by settlement 
of the General Accounting Office and de- 
posited to the appropriation against 
which check was originally charged 


DECEDENTS, ESTATES OF: 


Administrators—adjusted compensation— 
under conditions stated in sec. 308(f), 
World War adjusted compensation act, 
the Administrator of Veterans’ Affairs 
takes the place of the administrator of the 
estate—statement as to duties 

Assets: 

Pay, retired, due Navy officer at time of 
disappearance may be paid to adminis- 
trator of estate appointed after judicial 
decree of death based on evidence of un- 


Pensioners—where pensioner dies while 
receiving domiciliary care in a Veter- 
ans’ Administration facility, any money 
of the deceased identifiable as pension 
money is for disposition under acts July 
1, 1902, or June 25, 1910 

Effects, personal—Civilian Conservation 

Corps members—cash effects should, 

where there are no known relatives or 

creditors, be deposited in the Treasury to 
credit of trust fund account “Estate of 

Deceased Enrolled Members, Civilian 

Conservation Corps.’’ Postal savings 

certificates owned by the deceased should 

be canceled by the Postmaster General 
and amount deposited to credit of trust 
fund account 

Foreigners—Russia—except as to cases in 
which administrator in District of Co- 
lumbia has heretofore been appointed, 
sums due estates of Russian Nationals 
from the United States Government will 
be paid to legal representative or declared 
heirs of deceased based on evidence pro- 
cured through diplomatic channels 

Indians—tax refunds due estate of deceased 

Indian may not be paid to Superintend- 

ent of the Five Civilized Tribes to be held 

by him or in a bank until the heirs have 
been determined 





Page | DELEGATION OF AUTHORITY: 
Administrative officers: 


Authorization given President to reorgan- 
ize Government departments and serv- 
ices did not authorize granting to reor- 
ganized establishment or head thereof 
authority in excess of that previously 
exercised by services transferred thereto 
or their respective heads. Where dis- 
cretion vested by statute in head of de- 
partinent or service, said discretion 
may not be delegated to or exercised by 
any other officer or employee except 
such as may be specifically authorized 


by statute to act in place of the head... 345, 698 


Farm Credit Administration—Governor 
may not delegate to subordinate the 
power of appointment of departmental 
employees, but he may delegate such 
power in case of all field employees. -.- 

Foreign-made products—purchase of, in- 
stead of domestic articles—discretion 
under sec. 2, title III, act Mar. 3, 1933— 
delegation of, when authorized and 
when not authorized................... 

Post Office Department—ocean mail 
routes—Merchant Marine Act of 1928 
requires that the Postmaster General 
shall determine the number of nautical 
miles by the shortest practicable route 
between the ports covered by an ocean 
mail contract, and this determination 
may not be delegated to a subordinate 
officer -_ - 


DEPARTMENTS AND _ ESTABLISH. 


MENTS: 


Heads—authority—Agriculture Depart- 


ment—no authority in Secretary or his 
designated agent to direct or authorize 
purchase of salvaged fire-damaged, 
smoke-odor wheat for export 


Reorganization: 


Compensation—Tariff Commission—ad- 
ministrative head may select from 
among those available and qualified the 
employees to fill new positions created 
without regard to comparative effi- 
ciency ratings of employees who occu- 
pied positions in the previously existing 
administrative set-up which has been 
discontinued, and the classification act 
and the civil service laws controlling 
reductions in personnel based on com- 
parative efficiency are not necessarily 
for application 

Traveling expenses—employees separated 
from a disbursing office abolished by 
Executive order No. 6166, and reap- 
pointed in Division of Disbursement, 
Treasury Department, the successor 
agency, under authority of Sec. 19 of 
order, not for duty at place where they 
had been stationed when separated, 
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DEPARTMENTS AND ESTABLISH- Page | DETAILS: 


MEN TS—Continued. 


Reorganization—Continued. 
are not entitled to reimbursement of 
traveling expenses and transfer of 
household effects, but must place them- 
selves at their first duty station under 
the successor agency at their own ex- 


Services between: 

Loan of employees—Agriculture Depart- 
ment and Federal Surplus Relief Cor- 
poration—computation of amount reim- 
bursable for services rendered by em- 
ployee of the department for the relief 
Gentine: .-0 30 SS 

Traveling expenses—in absence of specific 
statutory authorization, State Depart- 
ment appropriation “Contingent Ex- 
penses, Foreign Service’’ may not be 
charged with expenses of officers of the 
Army and Navy detailed as couriers _-. 

Veterans’ Administration and Bureau of 
Standards—routine testing of clinical 
thermometers by Bureau of Standards 
for Veterans’ Administration is not a 
scientific investigation but performance 
of work by one department or establish- 
ment for another within purview of sec. 
601, act June 30, 1932................. - 

Transfer of activities—permanent transfer 
of a function from one department to an- 
other may be accomplished only by statu- 
tory authority or sanction, as by Execu- 
tive order pursuant to secs. 401 to 409, act 

Mar. 3, 1933, and may not be accom- 

plished under sec. 601, act June 30, 1932. - - 


DEPOSITIONS: 


Suits—as Attorney General is required to 
defend suits for damages resulting from 
dipping tick-infested cattle in Texas and 
Oklahoma in 1918 and 1922, expense of 
making copies of depositions for use in 
such suits may not be charged to appro- 
priation ‘‘Eradicating Cattle Ticks, 
1935", under Department of Agriculture 


DESERTION: 

Marine Corps stragglers or deserters trans- 
ported as stowaways on Canadian steam- 
ship from Honolulu, T. H., to Vancouver, 
B. C., from wherethey were delivered by 
Canadian immigration authorities under 
guard to Marine Corps authorities at 
Seattle, Wash.; neither request of Marine 
Corps to direct men to proceed to Bremer- 
ton Wash., at own expense nor fact that 
they were deserters from Marine Corps 
imposed any obligation on the United 
States with respect to transportation from 
Honolulu to Vancouver; but steamship 
company may be reimbursed expenses 
incurred in delivering Men under guard 
from Vancouver to Seattle. 


Army and Navy officers to State Depart- 
ment—traveling expenses—in absence of 
specific statutory authorization, State 
Department appropriation ‘Contingent 
Expenses, Foreign Service” may not be 
charged ve expenses of officers detailed 


DEVICES: 

Teletype being, for all practical purposes, 
a substitute for newspapers and designed 
to furnish news ticker service, subject to 
sec. 192, R. 8., limiting to $100 the amount 
that may be expended in any one year for 
newspapers 


DISBURSING OFFICERS AND 
AGENTS: 


Authority—vouchers—payment not author- 
ized where effect is torevise settlement by 
General Accounting Office 

Liability: 

Difficulty encountered in recovering erro- 
neous payments made to contractors is 
no basis for relieving disbursing officer-. 

There can be no claim of good faith or of 
justified error advanced for unlawful 
expenditures of public funds by ac- 
countable officer who failed or refused 
to submit question involved to Comp- 
troller General for advance decision, but 
who elected to be guided or persuaded 
by views of law officers in Executive 
Branch of the Government, including 
opinions of Attorney General-...-..-- 


DISTRICT OF COLUMBIA: 

Alley Dwelling Authority has no authority 
to contract with persons not connected 
with the Government service to appraise 
all parcels of property to be acquired 
under act June 12, 1934. .........-.- 

Comunissioners of Deeds—oaths adminis 
tering of, to expense accounts and new 
appointees is authorized under sec. 557, 
act March 3, 1901... 

License fees—refund—when authorized-.-- 

Municipal projects— Loans through Federal 
Emergency Administration of Public 
Works—rules governing use of funds_-.--.- 

Policemen and firemen entitled to auto- 
matic increases in compensation during 
fiscal year 1935 based on length of service 
including service during fiscal years 1933 


Recorder of Deeds: 

Appropriation for, is available for rent 
of typewriters for recopying land records 
of District of Columbia, provided rate of 
rental on annual basis does not exceed 
second-hand value of typewriters 
rented ane maseveerontensnes , 

Temporary employees—if there are 
sufficient unobligated funds under an 
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Recorder of Deeds—Continued. 
appropriation available for employment 
of both permanent and temporary per- 
sonnel, a temporary position may be 
administratively created and filled for 
performance of duties identical with 
those of a permanent position during a 
period the permanent employee is 
absent without pay 

School teachers: 

Entitled to automatic increases in com- 
pensation during fiscal year 1935 based 
on length of service including service 
during fiscal years 1933 and 1934 

Teacher separated from position by 
resignation may not upon reappoint- 
ment be given salary in excess of that 
permitted to new appointees, and may 
not be advanced after such appoint- 
ment except after serving one year 
in each automatic rate 

Tax refunds—evidence necessary to author- 

ize refund of taxes on gasoline erroneously 


ECONOMY ACT: 


Appointments—new—prohibition against 
payment of any increase in compensation 
by reason of the reallocation of the posi- 
tion is not applicable to an individual 
appointed to the reallocated position 
after the effective date of the reallocation. 

Compensation, double—retired Navy 
officer—where retired as a chief boat- 
swain and in receipt of retired pay of a 
commissioned officer of his grade and 
length of service, he is receiving retired 
pay “for or on account of services as a 
commissioned officer” within sec. 212, 
Economy act, which limits his combined 
rate of retired and civilian pay to $3,000 
per annum 

Exemptions—¢ratuities paid to employees 
in foreign countries upon stated holidays 
in accordance with customs of such 
countries when amount thereof is fixed 
without direct relation to amount of 
salary or compensation are not subject to 
percentage deductions 

Leases—rent—lessor of premises in the Dis- 
trict of Columbia who appealed from 
property tax assessments as excessive may 
not thereafter successfully assert a valua- 
tion in excess of the assessed valuation 
in order to‘show that the rental stipu- 
lated under the lease does not exceed the 
restriction in sec. 322 of act, supra 

Promotions, administrative: 

Agricultural Adjustment Administra- 
tion—Presidential approval under sec. 
7, act Mar. 3, 1933, and sec. 203 of 
Economy act, has relation only to 
original appointments or promotions 
to vacant positions in higher grade with 
higher rate of compensation, and has 
no bearing on administrative promo- 
tions within salary range of grade. 


Promotions, administrative—Continued. 
Allowances—In determining whether ad- 
ministrative promotion has been made 
in contravention of law, total salary 
rate fixed for employee, including both 
cash paid and determined value of al- 
lowances furnished in kind, must con- 
trol, and not amount of cash paid only. 
Government Printing Office: 
Permanent change in the designation of 
a position held by a production em- 
ployee to conform to the duties of 
that position, no increase in com- 
pensation being involved, is not an 
administrative promotion within the 
purview of the statutory restrictions 
against such promotions 
Provisions of sec. 202 of act prohibiting 
administrative promotions, becom- 
ing effective June 30, 1932, intervened 
to discontinue further annual in- 
creases in rate of compensation of 
apprentices pursuant to the terms 
of their contracts, which are not such 
contracts as are precluded from modi- 
fication by a statute enacted subse- 
quent to effective date of the con- 


Where made from savings, are to be 
confined to employees in the ad- 
ministrative or nonproduction force 
and upon a showing of savings suf- 
ficient therefor on an annual basis... 

Reallocations: 

Employee whose position was reallo- 
cated after June 30, 1932, may not be 
given an administrative promotion to 
the reallocated grade; but he may be 
promoted in the lower grade to such 
salary rate therein as may be permis- 
sible considering the average of the 
grade and the efficiency of the em- 
ployee as compared with that of other 
employees in that grade and the 
availability of savings 

Prohibition against payment of any in- 
crease in compensation by reason of 
the reallocation of the position is not 
applicable to an individual appointed 
to the reallocated position after the 
effective date of the reallocation 

Where reduction in grade and salary 
rate of an employee because of lack of 
funds was actually consummated by 
proper administrative authority with- 
out reference to the condition on the 
recommendation for reduction made by 
the employee’s immediate superior, 
subsequent partial restoration in grade 
and salary rate without Presidential 
approval, on the basis that the recom- 
mendation was overlooked, is in con- 
travention of the statute prohibiting 
administrative promotions and pay- 
ment of the increased salary rate is not 
authorized 
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Promotions, Administrative—Continued. 


tion employees—authority in sec. 6, act 

Mar. 20, 1933, relates only to deductions in 

basic salary rates of Federal corporation 

employees made after Dec. 31, 1931, and 
prior to Mar. 20, 1933, and does not con- 
stitute continuing authority for exempt- 
ing from percentage deductions basic rates 
of compensation administratively re- 

duced after Mar. 20, 1933 

Pay—Longevity—Army  officers—Under 

sec. 201 of Economy Act, as amended and 

continued in force during fiscal year 1935 

by sec. 24, act Mar. 28, 1934, officers of 

the Army are not entitled, during fiscal 
year 1935, to count for purposes of lon- 

gevity pay service subsequent to June 30, 

1932, the act of June 27, 1934, being ap- 

plicable only to service entitling to a 

promotion in grade 

Promotions, Administrative: 

Agricultural Adjustment Administra- 
tion—Presidential approval under sec. 
7, act Mar. 3, 1933, and sec. 203 of Econ- 
omy act, has relation only to original 
appointments or promotions to vacant 
positions in higher grade with higher 
rate of compensation, and has no bear- 
ing on administrative promotions with- 
in salary range of grade 

Emergency employees—no authority to 
grant administrative promotions in 
contravention of sec. 7, act Mar. 3, 
1933. Minor adjustments upward in 
amount less than one salary step in 
corresponding classification act grade 
are not regarded as administrative pro- 


Government Printing Office—increase in 
compensation provided for under ad- 
ministrative regulation at termination 
of probationary period under appoint- 
ment as journeyman, when service is 


Postal Service employees—promotions 
from grade 5 to grade 6 of post office in- 
spectors and clerks at division head- 
quarters of post office inspectors must 
be classed as administrative within sec. 
7, act Mar. 3, 1933, as amended 


Reorganization—permanent transfer of 


function from one department to another 
may be accomplished only by statutory 
authority or sanction, as by Executive 
order pursuant to secs. 401 to 409, act Mar. 
3, 1933, and may not be accomplished 
under sec. 601, act June 30, 1932 


Vacancies—in filling a vacancy during fiscal 


year 1934 or 1935 by promotion of an em- 
ployee from a lower grade, the employee 
may not be given a salary in excess of the 
minimum salary of the higher grade un- 
less such rate would require a reduction 
in his compensation, in which case he may 
be given the rate next above that he was 
receiving 


EIGHT-HOUR LAW: 
As amended by act May 3, 1913, does not 


relate to farm hands or those engaged in 
agricultural pursuits whose hours and 
days of labor must necessarily be con- 
trolled by the weather, the seasons, and 
other considerations not subject to ad- 
ministrative control 


ELECTRICITY: 
Minimum charge—discount—where Gov- 


ernment agreed to pay minimum charge 
of $13 per month for emergency lighting 
service if bill by meter in any month was 
less than that amount, and contract pro- 
vided for discount of 10 percent for pay- 
ment on or before company’s discount 
date, assumption of disbursing officer 
that discount was not applicable when 
amount of bill did not exceed minimum 
rate is incorrect 


determined satisfactory, is regarded as EMERGENCY CONSERVATION 
administrative promotion and pro- WORK: 


hibited during current fiscal year 546 Exhibit of paintings—funds appropriated 


In filling a vacancy during fiscal year 1934 
or 1935 by promotion of an employee 
from a lower grade, the employee may 
not be given a salary in excess of the 
minimum salary of the higher grade 
unless such rate would require a reduc- 
tion in his compensation, in which case 
he may be given the rate next above 
that he was receiving 

National Recovery Administration— 
where employee on duty at Washing- 
ton, D. C., is transferred to position in 
Puerto Rico he may be paid while in 
that position at increased rate as due to 
appointment to new position, but when 
returned to former position in Wash- 
ington, he may not retain increased 
compensation as it would constitute 
administrative promotion 


for emergency conservation work may 
not be used for frames, mats, or other ex- 
penses incident to public exhibition of pic- 
tures painted by members of Civilian 
Conservation Corps 


EMERGENCY RELIEF APPROPRIA- 


TION ACT OF 1935: 


Appointments— Presidential— Administra- 


tor and any assistant or deputy adminis- 
trator of the Rural Electrification Admin- 
istration authorized to act as head thereof 
in absence of the Administrator or other- 
wise, and any State or regional adminis- 
trators appointed for duty outside the 
District of Columbia, whose salaries may 
equal or exceed $5,000 per annum, are re- 
quired by sec. 3, act Apr. 8, 1935, to be 
appointed by the President by and with 
the advice and consent of the Senate... 
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EMPLOYEES’ COMPENSATION COM- Page 


MISSION: 


Beneficiaries: 
Care of, by St. Elizabeths Hospital does 
not entitle the hospital to reimburse- 


Disability compensation under Employ- 
ees’ compensation act to a person re- 
ceiving a veteran’s nonservice con- 
nected pension for the same or related 
disability is unauthorized.............- 


EVIDENCE: 


Death, presumptive: 

Burden of proof as to time of death is on 
person asserting it took place at par- 
ticular time. There is no presumption 
of law as to time of death 

In the absence of satisfactory evidence as 
to time of death, appropriated funds 
may not be charged with pay of retired 
Navy officer for any period subsequent 
to time of unexplained disappearance 
after which there is no evidence of his 
having been alive 

Pay due retired Navy officer at time of 
disappearance may be paid to adminis- 
trator of estate appointed after judicial 
decree of death based on evidence of 
unexplained absence for seven years--.. 

EXCHANGE: 
Loss by: 

Aliens employed in foreign country for 
particular or temporary service at 
agreed compensation, presumably fixed 
in accordance with prevailing local 
rates, are not entitled to payments as 
currency appreciation losses in addition 
to agreed compensation 

Executive Order No. 6657-A prescribing 
regulations under which reimburse- 
ment is authorized for loss in pay, etc., 
due to appreciation of foreign currencies 
excepts both compensation and allow- 
ances while employees are on leave in 


Executive Order No. 6657-A was by its 
terms effective April 1, 1934, but in mak- 
ing payments subsequent to that date, 
under section 5 of the order, there may 
be taken into consideration any loss 
with reference to amounts properly 
accruing prior to that date, but not 
prior to July 15, 1933 

Fractional days: 

Currency appreciation losses—compu- 
tation under Executive Order No. 
6657-A, as amended by Executive 


Currency appreciation losses on per 
diem in lieu of subsistence are payable 
from hour of sailing from American 
port or up to time of arrival at Ameri- 
can port en route to or from foreign 
post of duty. 

Gratuities paid to employees in foreign 
countries upon stated holidays in ac- 


EXCHANGE—Continued. 
Loss by—Contin ued. 


cordance with customs of such coun- 
tries when amount thereof is fixed 
without direct relation to amount of 
salary or compensation may not be 
made the basis for claims for currency 
appreciation losses..................... 
Leave of absence—Loss due to apprecia- 
tion of foreign currency while em- 
ployee is on leave with pay is to be 
computed at rate for country in which 
regularly stationed or rate for country 
in which leave is spent, whichever pro- 
duces smaller loss to be charged 
against appropriations................. 
Loss due to appreciation of foreign cur- 
rency during period officer or employee 
is assigned to duty in foreign country 
or when traveling therein on official 
business is for computation at basic 
rate prescribed for particular country 
in which actually located for official 


Losses due to appreciation of foreign 
currency; basis of computation.......-. 
Maintenance allowance: 

Maintenance expenditures by naval at- 
taché in particular month in excess of 
amount allowable, after making prop- 
er allowance for loss by exchange, 
may not be carried forward with view 
to payment out of subsequent month’s 


Method of determining loss due to ap- 

preciation of foreign currency 
Per diems: 

Losses on, are payable from hour of 
sailing from American port or up to 
time of arrival at American port en 
route to or from foreign post of duty... 

Losses on, are to be computed either 
at.-the exchange rate in force for the 
particular country on the last day of 
travel therein, or if the period ex- 
tends over one month, on the last 
day of each month within the travel 


Reimbursement for losses sustained by 
naval attaché due to foreign currency 
appreciation is to be calculated on net 
compensation after deducting con- 
tributions to retirement or other 
funds, or on account of percentage re- 
duction in compensation, but with- 
out deducting allotments, fines, for- 
feitures, etc 

Reimbursement for salary losses in- 
curred by an officer or employee 
traveling but not stationed in a 
foreign country is to be confined to 
amounts actually converted for ex- 
penditure and must be based on 
evidence of actual conversion and at 
the rate of exchange at which the 
conversion was effected 





INDEX DIGEST 


987 


EXCHANGE—Continued. Page | FEDERAL HOME LOAN BANK Page 


Loss by—Continued. 

Retired Navy officer, not on active 
duty, residing in China is not en- 
titled to exchange benefits authorized 
by act Mar. 26, 1934, and Executive 
order No. 6657-A, Mar. 27, 1934, 
issued pursuant thereto 

Savings deposits and interest thereon of 
enlisted men of the Marine Corps, 
being neither pay nor allowances, are 
not included in the computation of 
benefits under the act of March 26, 


Travel allowance payable on discharge 
or extension of enlistment and ac- 
cumulated clothing allowance paid 
enlisted men of the Marine Corps on 
discharge are properly included in the 
computation of benefits under the act 
of Mar. 26, 1934. 


EXHIBITS: 


Paintings — Emergency Conservation 
Work—Funds appropriated for, may not 
be used for frames, mats, or other expenses 
incident to public exhibition of pictures 
painted by members of Civilian Conser- 
vation Corps 


FARM CREDIT ADMINISTRATION: 

See Appointments; Compensation, promo- 
tions. 

Federal credit unions—Dissemination of 
information regarding purposes and scope 
of new Federal statute to interested citi- 
zens regarded as expense of administering 
act, and how to be accomplished is within 
administrative discretion 


FEDERAL ALCOHOL CONTROL AD- 
MINISTRATION: 


Employees—Classification—As the per- 
sonnel on the rolls were originally assigned 
grades and salary rates prescribed by Ex- 
ecutive Order No. 6440, and restated in 
Executive Order No. 6746, in connection 
with any reclassification pursuant to the 
later order, no increase in compensation 
amounting to an administrative promo- 
tion may be made unless there are avail- 
able sufficient savings on an annual basis. . 


FEDERAL EMERGENCY RELIEF AD- 
MINISTRATION: 


See Accounts. 
FEDERAL HOME LOAN BANK BOARD: 


Discretion in use of public moneys vested in 
the head of an establishment is a legal dis- 
cretion to be exercised within the limita- 
tions and for the purposes of the statutes 
providing the funds and prescribing the 
activities of the establishment concerned. 
Approval after an expenditure has been 
incurred does not constitute the exercise 
of discretion, but a condoning of what has 
already been done 
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BOARD—Continued. 


No legal objection to use of funds and per- 
sonnel in furnishing to Members of 
Congress information as to identity of 
applicants for loans or the status of em- 
ployees, but the propriety of furnishing 
such information is for administrative 
determination 

Printing—in view of broad discretion vested 
in the Board and apparent misconception 
as to extent thereof and procedure to be 
followed, payment for commercial print- 
ing, instead of at Government Printing 
Office, of a speech may be made from the 
Board’s appropriation for savings and 
loan promotion 


FEDERAL HOUSING ADMINISTRA- 


TION: 


Expenditures—Appropriation under Na- 
tional Housing Act may not be used for 
payment of expenses of conducting cam- 
paign with view to inducing property 
owners to make elterations, repairs, or 
improvements to their property for pur- 
pose of creating demand for loans from 
financial institutions so that Federal 
Housing Administration may insure such 
institutions against losses or make loans 


Purchase of supplies—General Order No. 4 
orders that in the incurring of obligations 
and the payment of expenditures the 
established Government procedure be 
followed. Established procedure of 
acquiring office supplies is as provided by 
Executive Order No. 6166, from the Pro- 
curement Division, except in cases of 
public exigency. Desire for different or 
more expensive articles of office supplies 
offers no justification for purchases other 


FEDERAL SAVINGS AND LOAN INSUR- 


ANCE CORPORATION: 


Printing—Required to be procured at the 
Government Printing Office, except such 
as may be authorized by the Joint Com- 
mittee on Printing to be procured else- 
where than in the District of Columbia 
for exclusive use outside the District 


FEDERAL TRADE COMMISSION: 


Demonstrations—Temporary employment 
of person to have her hair treated with 
advertised solution and of operator to 
apply the treatment, to determine 
whether preparation is dye or tonic, must 
be in accordance with Civil Service regu- 
lations or with consent of Civil Service 
Commission 


FEES: 


See Licenses; Notaries public. 


FOREIGN SERVICE: 


See Transportation; Traveling expenses. 
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Bonds, surety—reprinting of approved 
Government forms by surety companies 
with inclusion therein of name of com- 
pany takes away identity as approved 


not properly for consideration in confer- 

ring any authority for purchase of addi- 

tional trucks, the number of which should 

be definitely stated in the contract on the 

basis of the advertised specifications 

FORTY-HOUR WEEK: 
Compensation: 

Alaska Railroad employees are not sub- 
ject to 40-hour week. ..............-... 

Army Air Corps employees ere not sub- 
ject to 40-hour week..............-.. a 

Chemical Warfare Service: 

Employees at Edgewood Arsenal, 
whose compensation has been admin- 
istratively fixed pursuant to a pro- 
cedure similar to that used by wage 
boards, are subject to 40-hour week. 

Bec. 23, act Mar. 28, 1934, fixes wage 
schedules in effect June 1, 1932, for 
those classes of positions within act 
then in existence, as minimum under 
which wage board may not go in ad- 
justing wages on 40-hour week basis. 

Wage board not limited by sec. 23, act 
Mar. 28, 1934, in fixing wage rates or 
schedule of rates for entirely new 
class of position subject to 40-hour 
week, created since June 1, 1932, for 
which there existed on that date no 
wage rate or schedule, although salary 
rate or schedule for new position 
should bear proper relationship to 
other classes of positions paid on 40- 


Government Printing Office—upon rees- 
tablishment of 39-hour weekly schedule 
of work on 6 days per week for adminis- 
trative force, the provisions of sec. 23, 
act Mar. 28, 1934, are not applicable, 
but Saturday half-holiday law of Mar. 
3, 1931, and decisions of Comptroller 
General thereunder, again become ap- 
plicable in computing compensation for 
Saturdays or fractions thereof on which 
leave with or without pay has been 


Lighthouse Service—administrative ac- 
tion in applying the 40-hour week to the 
field force for the construction and re- 
pair of lighthouses was correct 

Merchant Fleet Corporation not subject 
to 40-hour week. Whether the corpora- 
tion shall, with respect to any particular 
group or groups of employees, adjust 
prospectively the hours and rates in ac- 
cordance with sec. 23, act Mar. 28, 1934, 
is for administrative consideration 

Minimum wage-—Chemical Warfare 
Service—sec. 23, act Mar. 28, 1934, fixes 


FPORTY-HOUR WEEK—Continued. 
Compensation—Continued. 


wage schedules in effect June 1, 1932, for 
those classes of positions within act then 
in existence, as minimum under which 
wage board may not go in adjusting 
wages on 40-hour week basis........... 


National Park Service not subject to 40- 


hour week, with possible exception of 
employees in ‘‘several trades and occu- 
pations” paid under approprietion 
item ‘Salaries and expenses, public 
buildings outside the District of Co- 
lumbia”’ 


Overtime: 


Ligbthouse Service employee—over- 
time for which compensation at rate 
of time and one-half is authorized by 
sec. 23, act Mar. 28, 1934, has refer- 
ence to time in excess of 40 hours per 
week during which employee is en- 
gaged in labor. No labor is per- 
formed during periods of travel be- 
tween duty stations and headquar- 
ters, and during official travel time 
employee is limited to pay at basic 
rate per hour for not to exceed 8 hours 


Naval Establishment—overtime com- 
pensation at rate of time and one-half, 
computed in accordance with act 
Mar. 28, 1934, is payable to navy yard 
employees subject to the act, for time 
worked in excess of regular tour of 
duty of 40 hours in any one week 
which included a legal holiday, 
whether or not work was performed 
on the holiday 

Treasury Department—within admin- 
istrative authority to adopt practice 
or regulation for adjusting annual 
leave credit and hours of work in any 
week for employees subject to 40-hour 
week in order to eliminate overtime 
compensation 

Panama Canal: 

Basis for adjusting compensation of 
chauffeurs in “pool’’ service on 40- 
hour week basis should be the ad- 
justed hourly rates established June 
11, 1932, which should have been paid 
as of June 1, 1932 

Employees in the artisan and mechani- 
cal groups, including supervisors, 
whether paid on an annual, monthly, 
or daily basis, are subject to the 40- 
hour week 

No change is authorized in the monthly 
or annual rates of compensation of 
employees subject to the 40-hour week 
other than that required to pay a rate 
not lower than the rate per month or 
per annum paid as of June 1, 1932, less 
any applicable percentage reduction, 
and no additional compensation for 
overtime is authorized in such cases - . 
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FORTY-HOUR WEEK—Continued. 


Compensation—Continued. 
Panama Canal—Continued. 

Nothing in sec. 23, act Mar. 28, 1934, to 
prohibit creation of new class of posi- 
tions otherwise authorized by law and 
within classes of positions controlled 
by act, with salary rate or schedule 
not in force on June 1, 1932 

Promotions, administrative—provisions 
of sec. 23, act Mar. 28, 1934, for reestab- 
lishment of wage schedule in effect as of 

June 1, 1932, in putting into effect 40- 

hour week, is subject to restriction on 

administrative promotions made by 
sec. 24 of same act 
Saving to employees placed on a 40-hour 
week under sec. 23, act Mar. 28, 1934, 
has reference to the schedule of rates 
paid as of June 1, 1932, for the trade 
or occupation properly within the law, 
and not to the rate in such schedule re- 
ceived on June 1, 1932, by a particular 
employee 
Leaves of absence—Treasury Department— 
within administrative authority to adopt 
practice or regulation for adjusting annual 
leave credit and hours of work in any 
week for employees subject to 40-hour 
week in order to eliminate overtime com- 
pensation 


FRAUD: 


Claims—fraudulent presentation of a claim 
against the Government for a greater 
amount than is due vitiates claimant’s 
right in the entire claim 


FUNDS: 
Allotted: 

Agriculture Department—employees ap- 
pointed to positions under the supervi- 
sion of the Department of Agriculture 
in connection with the migratory water- 
fow] restoration program, who are paid 
from emergency funds allotted to that 
department, are employees thereof and 
the positions are required to be classi- 
fled... 

District of Columbia—allotment made 
Sept. 1, 1933, for sewer construction will 
be available until June 30, 1937, unless 
sooner expended.....................-- 

National industrial recovery: 

Allotment for river and harbor work 
will not be available for obligation 
beyond fiscal year 1935, or for expen- 
diture pursuant to such obligation 
after June 30, 1937... .. 

Unless period is extended by legislation 
beyond June 30, 1935, such funds will 
not be available after that date for 
completion of work on a force account 
basis initiated prior thereto 

Subsistence homesteads—authority for 
loans for, in National Industrial Re- 
covery Act of June 16, 1033, expires by 
statutory limitations June 16, 1935, and 


Page | FUNDS—Continued. 


Allotted—Continued. 
there is no provision in the Emergency 
Relief Appropriation Act for 1935 which 
may be construed as authorizing any 
loans for subsistence homesteads after 
June 16, 1935, from the funds so appro- 


Private: 

Veterans’ Administration patients: 

Act June 25, 1910, permitting disposi- 
tion of pension money by will affects 
those members of an administration 
facility only who apply for and obtain 
membership in the facility under the 
terms of said statute and is operative 
only from date thereof. 

Pension moneys paid to the treasurer 
of an administration facility retain 
their character as such until actually 
expended for the benefit of the pen- 
sioner, and any money that can be 
identified as proceeds of pension, 
wherever found, is not payable, in 
case of inmate’s death, to persona) 
representative of his estate, but only 
to a widow, minor children, or de- 
pendent mother or father, in order 
named, and where none such, the 
pension money is for depositing to 
the “post fund” for the common 
benefit of the inmates 

Public: 

Advances—Immigration and Naturaliza- 
tion Service—advances may not be 
made under Subsistence Expense Act 
of 1926 for express purpose of purchasing 
information as to violations or paying 
rewards, but there is no objection to 
investigating officers making limited 
payments out of their personal funds 
and claiming reimbursement ~< 

Insurance—no appropriation for Panama 
Canal available for insurance on funds 
transported to Canal by order of 
Treasury Department or otherwise 


GENERAL ACCOUNTING OFFICE: 


Jurisdiction: 

Appropriations—availability of, is for de- 
cision by the Comptroller General, with 
out direction from any other officer 

Claims—authority and responsibility of 
the accounting officers to consider both 
debits and credits in the settlement 
of claims for and against the United 
States is not dependent on the act of 
Mar. 3, 1875, as amended by act Mar 
3, 1933, except in cases of a judgment 
against the United States, but exists 
by virtue of sec. 305, act June 10, 1921 

Practice—claims—disputes—in event of 

disagreement between facts stated by a 

claimant and those administratively 

reported, the latter must be accepted 
by the General Accounting Office as 
controlling disposition of the claim 
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Continued. Holidays—foreign—payments to employees 
Records—al] contracts on behalf of the in foreign countries upon stated holidays 


Government in any manner connected 
with the settlement of public accounts, 
are required to be filed in the General 
Accounting Office, and such requirements 
are not affected or governed by the re- 


in accordance with customs of such coun- 
tries when amount thereof is fixed without 
direct relation to amount of salary or com- 
pensation are not subject to percentage 
reduction under Economy act 


quirements of the General Land Office as 
to the filing of contracts in that office-_. 


Settlements: 

Claims—State claim for hospitalization of 
alien should be submitted to General 
Accounting Office for direct settle- 
Ee esos nests nace 

Reopening—where carrier's bills for pas- 
senger transportation, stated on basis 
of commercial rates, are paid on basis 
of net land-grant rates, protest directed 
to question of status of travelers as See Sundays and holidays. 

“troops of the United States” is with- HOME OWNERS’ LOAN CORPORA- 
out effect as rebutting presumption of TION: 
acquiescence in correctness of payments 


HAWAII: 


Taxes—when Federal funds allotted to the 
Territory of Hawaii are earned by an em- 
ployee of the Territory, the funds become 
private moneys of the particular citizen 
and subject to the territorial tax as such, 
and the fact that the United States orig- 
inally furnished the funds involves no 
tax on the United States. -.-..........-.- 


HOLIDAYS: 


Employees—employment by prospective 


otherwise, and where after lapse of time 
greater than period prescribed by stat- 
ute of limitations for filing suit in Court 
of Claims, carrier seeks further allow- 
ance based not on status of travelers 
but on contention that amount de- 
ducted for land-grant was excessive, 
settlements wil] not be reopened 

Revision—disbursing officers are not au- 
thorized to pay vouchers where effect 
is to revise a settlement by General 
Accounting Office 

Transportation charges—determination 
by the Postmaster General of nautical 
mileage by the shortest practicable 
route between the ports covered by an 
ocean-mail contract is required to be 
certified to the General Accounting 
Office for use in the settlement of claims 
C0 SEED. .concecserser 


borrowers—no authority for attorney- 
employees of the corporation to accept 
employment to examine titles, make re- 
ports thereon, etc., for applicants for 


Expenditures—authority given by law to 


“determine its necessary expenditures” 
does not place the corporation beyond all 
law or accountability with respect to its 
expenditures, but imposes aresponsibility 
to determine as a fact as necessary to the 
carrying out of its publicduty any expend- 
iture not in conformity with law or sound 
public policy, and in advance of the in- 
curring of the obligation 


No legal objection to use of funds and per- 


sonnel in furnishing to Members of Con- 
gress information as to identity of appli- 
cants for loans or the status of employees, 
but the propriety of furnishing such infor- 
mation is for administrative determina- 
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GEORGE WASHINGTON BICENTEN- 
NIAL COMMISSION: 


Obligations, payment of, after expiration of 


ia See Projects. 
statutory life of commission on Dec. 31, 


INDIAN AFFAIRS: 


Tax refunds due estate of deceased Indian 
may not be paid to Superintendent of the 
Five Civilized Tribes to be held by him 


490 
GRATUITIES: 


Enlistment allowance—Army enlisted 


man—where claim was allowed but check 
in payment was not received by claimant 
because of his being in a state of desertion 
and he was thereafter apprehended and 
sentenced by court-martial to forfeit all 
pay and allowances, the proceeds of the 
check, which have gone into outstand- 
ing liabilities should be withdrawn by 
settlement of the General Accounting 
Office and deposited to the appropriation 
against which check was originally 
charged 


or in a bank until the heirs have been 
determined...........- 


INJURIES: 
Personal—Officers’ Reserve Corps—mem- 


ber, injured while on active duty, who 
proceeds home at termination of encamp- 
ment, procures services of civilian physi- 
cian, and resumes civil status with pay, 
is not within act Apr. 26, 1928, and when 
rights under civil status are exhausted he 
cannot revert to military status for period 
without pay in civil status 





‘ INDEX DIGEST 


INSURANCE: Page | LEASES—Continued. 


valuation in excess of the assessed valua- 
tion in order to show that the rental stipu- 
lated under the lease does not exceed the 
restriction in sec. 322 of the Economy 
WMircucdncdicscestntelcieinkeis tetstinie<c 


LEAVES OF ABSENCE: 
Annual: 


Public funds—no appropriation for Panama 
Canal is available for insurance on funds 
transported to Canal by order of Treasury 
Department or otherwise 


INTERIOR DEPARTMENT: 


Petroleum Administrative Board, Petro- 
leum Labor Policy Board, and the Oil 


Enforcement Section expire and cease to 
exist June 16, 1935, in view of unconstitu- 
tionality of sec. 9 (c), National Indus- 
trial Recovery Act, and the code of fair 
competition in the petroleum industry, 
and no appropriation may thereafter be 
used for the expenses of these units........ 


JURISDICTION: 


See Civil Service Commission; General Ac- 
counting Office; Justice Department; Post 
Office Department. 


JUSTICE DEPARTMENT: 


Jurisdiction—Opinions of Attorney Gen- 
eral are advisory only and not binding on 
the Comptroller General 

Suits—As Attorney General is required to 
defend suits for damages resulting from 
dipping tick-infested cattle in Texas and 
Oklahoma in 1918 and 1922, expense of 
making copies of depositions for use in such 
suits may not be charged to appropriation 
“Eradicating cattle ticks, 1935’’, under 
Department of Agriculture--_-.........-.- 


LACHES: 


Government—Checks, forged  indorse- 
ments—Laches may not be imputed to 
the Government in its character as sov- 
ereign and the Government is not liable 
for the nonfeasance, misfeasance, or neg- 
ligence of its officers 


LEASES: 


Advertising—General rule is that there 
must be advertising for bids for leasing of 
premises for use of various Government 
activities. While clearance may be 
obtained from Procurement Division, 
Treasury Department, such clearance 
does not relieve administrative office from 
complying with sec. 3709, R. 8. ........- 

Equipment—Vaults, safes, and strong- 
rooms—Where equipment is such that it 
is not permanently attached to the realty 
and readily may be removed therefrom 
without destroying its usefulness or dam- 
aging the property, purchase and installa- 
tion from public funds are authorized - - -- 

Public buildings—private parties—Post- 
master General may not legally’ lease 
vacant space in Federal post office build- 
ings to private parties, private enter- 
prises, or commercial activities 

Rent—fair market value—lessor of premises 

in the District of Columbia who appealed 

from property tax assessments as excessive 

may not thereafter successfully assert a 


Accrued: 

Panama Canal employees: 

Administrative practice of making 
payments for leave of absence 
accrued and unused at date of 
separation from service is not au- 
thorized 

In view of extended period over which 
erroneous administrative practice 
has prevailed of reimbursing em- 
ployees after separation from service 
for leave accrued and unused at 
date of separation, no objection will 
be raised in audit of accounts to 
payments made prior to July 1, 
1935, under such procedure and in 
connection with separations occur- 
ring since date of decision, Dec. 8, 
1934, 14 Comp. Gen. 443, where 
shown it was impossible to grant ac- 
crued leave prior to separation date 
in particular case.................. 

Upon expiration of a Governmental 
agency by operation of law, its per- 
sonnel may not be paid at time of 
separation from the service for leave 
not granted and actually taken prior 
to separation 

Per diem employees: 

Having temporary status in Agricul- 
ture Department and appointed ona 
when-actually-employed basis, may 
not be granted leave with pay 

In Agriculture Department on perma- 
nent basis, whose measure of com- 
pensation is authorized by law to be 
a per diem rate when actually em- 
ployed, may be granted annual leave. 

Forty-hour week—Treasury Department— 
within administrative authority to adopt 
practice or regulation for adjusting annual 
leave credit and hours of work in any week 
for employees subject to 40-hour week in 
order to eliminate overtime compensa- 
On teeta tcemstatiemeaanaaaanenion 


Military: 


Federal Emergency Relief Administra- 
tion—employees whose appointments 
are designated as emergency rather 
than temporary and are not limited as 
to time other than the time fixed in the 
statute for the termination of the Ad- 
ministration may be granted military 
leave for training with National Guard. 

Temporary — permanent employees — 
Navy Department—permanent ap- 
pointment following temporary ap- 
pointment without break in continuity 


623 





Ey SPO NLR BW TEESE STEUER EET A 


Pte GDR ap hatat SAE  Salee h 


992 INDEX 


LEAVES OF ABSENCE—Continued. Page 


Military—Continued. 
of service is no basis for paying em- 
ployee for time absent on military 
leave without pay while serving under 
temporary appointment 
Sick—per diem employees—in Agriculture 
Department on permanent basis, whose 
measure of compensation is suthorized by 
law to be a per diem rate when actually 
employed, may be granted sick leave...- 
Without pay: 
Holidays: 

Per annum employees of Engineer 
Department of the Army are not en- 
titled to pay for legal holidays occur- 
ring within period of leave without 


Per annum employees of Government 
Printing Office are not entitled to 
gratuity pay for legal holidays occur- 
ring during a period of leave without 
pay on which no work is performed. 


LEGISLATION: 


Dissemination of information regarding 
purposes and scope of new Federal statute 
to interested citizens regarded as expense 
of administering act, and how to be ac- 
complished is within administrative dis- 


Pensioners—sec. 17, Title I, act Mar. 20, 
1933, providing, among other things, for 
repeal of public laws “‘granting”’ certain 
benefits to pensioners, has no application 
to procedural statutes relating to disposi- 
tion of benefits after being granted. 


LICENSES: 
Fees—District of Columbia—when refund 


Taxes—Virgin Islands—as the Virgin Is- 
lands Co., is an instrumentality of the 
United States Government, appropri- 
ated funds are not available for payment 
of license tax for manufacturing rum and 
premium on bond imposed against said 
Federal corporation by the loca] govern- 
ment of the Virgin Islands which is under 
the jurisdiction of, and derivative to, the 
ee OO iineise civentimitihooonsnee 


LIVESTOCK: 


Cattle—tick eradication—as Attorney Gen- 
eral is required to defend suits for damages 
resulting from dipping tick-infested cattle 
in Texas and Oklahoma in 1918 and 1922, 
expense of making copies of depositions 
for use in such suits may not be charged 
to appropriation “‘Eradicating Cattle 
Ticks, 1935”, under Department of Agri- 


Horses—care and maintenance—National 
Guard—Under sec. 90, Nationa] Defense 
Act, as amended, animals owned by a 
State or organization may not be cared 
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LIV ESTOCK—Continued. 


for and maintained from Federal funds 
until Federally accepted in accordance 
with applicable National Guard regula- 


See Post Office Department. 


MARINE CORPS: 


See Pay. 

Deserters—Where transported as stow- 
aways on Canadian steamship from 
Honolulu, T. H., to Vancouver, B. C., 
from where they were delivered by 
Canadian immigration authorities under 
guard to Marine Corps authorities at 
Seattle, Wash., neither request of Marine 
Corps to direct men to proceed to Bremer- 
ton, Wash., at own expense, nor fact that 
they were deserters from Marine Corps 
imposed any obligation on the United 
States with respect to transportation 
from Honolulu to Vancouver; but steam- 
ship company may be reimbursed ex- 
penses incurred in delivering men under 
guard from Vancouver to Seattle 


MEDICAL TREATMENT: 


Civilian Conservation Corps—S8t. Eliza- 
beths Hospital is not entitled to reim- 
bursement for cost of caring for corps 


Coast Guard— Warrant officers detailed for 
service with War Department under 
Executive order of June 15, 1933, are not 
entitled to hospitalization at Govern- 
ment expense if not employed on vessels 
the crews of which are entitled to benefits 
of Public Health Service...............-- 

Employees’ Compensation Commission 
beneficiaries—St. Elizabeths Hospital is 
not entitled to reimbursement for cost of 
caring for beneficiaries of the Commission. 

Hospitals, Naval—Pension of Navy pen- 
sioner, while receiving care in naval hos- 
pital, not as Veterans’ Administration 
beneficiary, is required to be paid to 
Secretary of the Navy for benefit of fund 
from which hospital is maintained, at 
reduced rate prescribed by Executive 
order pursuant to act Mar. 20, 1933 

Private—Coast Guard officer not entitled 
to reimbursement for cost of private hos- 
pital treatment where available Govern- 
ment facilities not utilized while in status 
of “absent on account of sickness” from 


Private parties: 

It not appearing that injuries to deceased 
were caused by negligence of Govern- 
ment employee or that employee was 
responsible, there is lacking basis for 
report to Congress under act Apr. 10, 
1928, for payment of private medical 
bill incurred prior to death 
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MEDICAL TREATMENT—Continued. Page | MISCELLANEOUS RECEIPTS: Page 
Private parties—Continued. Contract default: 


Where, incidental to apprehension of 
known criminal, several persons not in 
Government service were shot by 
Government officers, cost of private 
medical and hospital treatment fur- 
nished such persons is not proper charge 
against Government funds, where in- 
jured persons were not arrested and 
charged with crime against United 


MILEAGE: 


Active duty—Officers’ Reserve Corps— 
statutory provision for payment of mile- 
age from the home of a reserve officer to 
his first duty station is subject to the 
regulation of the War Department as to 
the reporting of the home of an officer 
for the purpose of issuance of orders to 
active duty. Matter is not a question of 
proof what the officer’s actual home was 
when the travel was commenced, and an 
officer is entitled only to mileage pre- 
scribed by law from his home or from the 
place of receipt of orders, whichever may 
involve the least travel, to his first station 
and from his last station to his home. 
Detached service—Army Air Corps officer 
not entitled to mileage for return trip by 
rail from place to which authorized to 
travel by air pursuant to original order 
stating ‘‘ No expense to the Government 
will be incurred by reason of this author- 
ity,” notwithstanding subsequent order 
purports to authorize mileage............ 
Leave of absence—Army officer granted 
leave effective upon date relieved from 
duty and directed to make permanent 
change of station, whose orders while on 
leave were modified so as to direct per- 
formance of temporary duty at another 
place and who had not proceeded to 
newly assigned permanent station, is 
entitled to mileage from old station to 
temporary duty station 
Orders—Army Air Corps officer not en- 
titled to mileage for return trip by rail 
from place to which authorized to travel 
by air pursuant to original order steting 
“No expense to the Government will be 
incurred by reason of this authority,” 
notwithstanding subsequent order pur- 
ports to authorize mileage 
Travel by privately owned automobile: 
Hiring by officer of the Government of 
his automobile to his subordinate for 
official travel, or vice versa, is objection- 
able. Mileage not payable 
Title to automobile—mileage may not be 
paid to an employee when the travel is 
performed in an automobile registered, 
and the license plates therefor issued, 
in the name of the employee’s wife. . .. 
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Where contract is cancelled for failure of 
contractor to comply with a code, and 
is relet, after competition, to same con- 
tractor at higher gross price but with 
stipulation that there will be deducted 
from bid price the difference between 
that and the original contract price, the 
amount so deducted is to be charged 
against the appropriation and covered 
into miscellaneous receipts..........-.- 

Where contractor for furnishing coal to 
Government Fuel Yards for use of a 
Government department defaulted, 
and fuel yards secured coal from another 
contractor at higher price but made 
delivery at same price quoted by de- 
faulting contractor, amounts collected 
from latter on account of excess cost 
should be covered into the Treasury as 
miscellaneous receipts 

Exchanges, old for new—automobile en- 
gine—Amount equivalent to sales value 
of engine traded in for a reconditioned 
engine to be debited to the appropriation 
involved and credited as miscellaneous 


Sales—proceeds from sale of seeds in 
drought-stricken areas should be covered 
into the Treasury as miscellaneous re- 
ceipts, without any deduction for 


Statistical work—Census Bureau—moneys 
received for statistical work prior to May 
27, 1935, must be deposited to the credit 
of miscellaneous receipts and the cost 
charged against thecurrent appropriation. 

Telephones, pay—receipts derived from in- 
stallation of pay telephones in buildings 
under control of Post Office Department 
are in no way connected with activities 
of the postal service nor with sale of public 
property of the Department and should 
be covered into the Treasury as miscella- 


Withdrawals—moneys covered into Treas- 
ury pursuant to order of court of compe- 
tent jurisdiction are not erroneously re- 
ceived and covered into Treasury within 
meaning of any law authorizing with- 
drawal of moneys erroneously received 
and covered into Treasury. 


MONUMENTS, MEMORIALS, AND 
TABLETS: 


Boulder Dam: 

Appropriation for construction of dam is 
available for placing panels, tablets, 
inscriptions, etc., thereon 

Where purpose of advertising is the seleo- 
tion of the most suitable and artistic 
design for sculpture, medals or memo- 
rial tablets, the primary worth being 
in the design, the ordinary procedure 
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MONUMENTS, MEMORIALS, AND Page | NATIONAL RECOVERY ADMINISTRA- Page 


MUNICIPALITIES: 
Purchases from—Civil Works Administra- 


NATIONAL INDUSTRIAL RECOVERY: 
Funds—unless period is extended by legis- 





TABLETS—Continued. 


Boulder Dam—Continued. 


may be reversed and the amount to be 
expended fixed in advance and known 
artists invited to submit the best de- 
sign they can furnish for that sum..... 


tion—where supplies for performance of 
Federal civil works were furnished by a 
municipality and in which the work was 
performed contrary to rules of the Admin- 
istration prohibiting purchases from 
municipalities and in disregard of sec. 
3709, R. 8., there is no authority for pay- 
ment from Federal funds for such supplies 
when claim therefor is based upon an 
estimate of the quantity alleged to have 
been furnished, and it appears that the 
municipality profited by the transaction. 


lation beyond June 30, 1935, such funds 
will not be available after that date for 
completion of work on a force account 
basis initiated prior thereto. 


NATIONAL LABOR RELATIONS 


BOARD: 


Activities—termination—if the Board ex- 


pires by operation of existing law June 16, 
1935, the service of all members and em- 
ployees thereof will automatically ter- 
minate on that date, and all lawful obli- 
gations theretofore incurred would be 
payable by direct settlement of the Gen- 
eral Accounting Office..................- 


NATIONAL PARK SERVICE: 
Forty-hour week inapplicable to, with pos- 


sible exeeption of employees in ‘several 
trades and occupations” paid under ap- 
propriation item ‘Salaries and expenses, 
public buildings outside the District of 


NATIONAL RECOVERY ADMINISTRA- 


TION: 


Members—Services of retired Navy officer 


may be utilized without appointment to 
another office or position and without 
payment to him of additional pay or 
compensation, and he may be reimbursed 
traveling expenses as necessary expense of 
administration. Rule not applicable to 
employment of retired officers of Army 
or Navy under regular departments and 
establishments of Government in con- 
nection with activities provided for in 
regular, as distinguished from National 
Industrial Reeovery, appropriations... 


Petroleum Administrative Board, Petro- 


leum Labor Policy Board, and the Oil 
Enforcement Section expire and cease to 
exist June 16, 1935, in view of unconstitu- 
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NAVAL RESERVE: 
See Pay. 


NAVAL RESERVE, FLEET: 
See Pay. 


NAVY: 
See Compensation, double; Details; National 
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TION—Continued. 


tionality of sec. 9 (c), National Industrial 
Recovery Act, and the code of fair com- 
petition in the petroleum industry, and 
no appropriation may thereafter be used 
for the expenses of these units._......._- 


Recovery Administration; Officers and em- 
ployees; Pay; Rental allowance; Subsist- 
ence; Subsistence allowance; Transporta- 
tion. 


Officers—employment as couriers under the 


State Department is prohibited by sec. 


NEGLIGENCE: 
Agents—Government—cost of transporta- 


tion furnished to persons not entitled 
thereto will be charged to employee 
through whose negligence transportation 
request book containing unused requests 


NEGOTIABLE INSTRUMENTS: 
Congress has never enacted legislation 


adopting the so-called Uniform Negoti- 
able Instrument Law as the law of the 
United States Government. While the 
Government has adopted many of the 
underlying principles of said law, it is not 
bound to follow all of the provisions there- 
of where it has been adopted by statute in 
any particular State..................... 


Negotiation of checks in favor of payee, as 


unremarried widow of veteran, subse- 
quent to her remarriage—Government 
not governed by provision in negotiable 
instrument law of California to effect that 
maker of negotiable instrument admits 
existence of payee and his capacity to 
indorse, and reclamation proceedings 
EES ee eee 


NEWSPAPERS: 
Teletype news ticker service: 


Post Office Department: 

Teletype machine for purpose of fur- 
nishing news ticker service being, for 
all practical purposes, a substitute 
for newspapers, is subject to sec. 192, 
R. 8., limiting to $100 the amount 
that may be expended in any one year 


To extent of $20,000, appropriation for 
payment of rewards is available for 
teletype news ticker service upon 
certification that such service will 

materially aid in objects for which dis- 

cretionary amount is provided....... 
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NOTARIES PUBLIC: 
Fees for depositions: 
In absence of evidence of established prac- 


Page | OATHS: 


See Appointments. 
Vouchers—traveling expenses: 


tice in State courts to disregard as 
obsolete or otherwise impracticable the 
State statutes fixing fee of notaries 
public for taking depositions, the fees so 
fixed constitute payment in full for all 
services rendered in taking such deposi- 
tions and no additional fees may be 
allowed for stenographic services 

In those States and districts with respect 
to which satisfactory evidence has been 
submitted that the fees for notaries 
public fixed by State statutes are not 
considered locally as covering reduction 
of depositions to writing, and that it is 
customary to allow also the cost of 
stenographic services, payment for 
necessary stenographic service in ac- 
cordance with locally prevailing rates 
may be allowed in addition to statutory 
notary public fees 

Single service rendered by notary public 
in taking deposition may not be paid for 
twice, but there is no objection to pay- 
ment of fee for administering oath to 
deposition and a separate and addi- 
tional fee for reducing deposition to 
writing, but where State law provides 
a fee inclusive of oath and drawing of 
deposition, no additional payment may 
be made for stenographic services in 
reducing deposition to writing 

Upon evidence that $1 fee provided by 
Tennessee Code to notaries public for 
taking depositions is not considered 
locally as covering more than adminis- 
tration of oath or taking acknowledg- 
ment and forwarding deposition, and 
that it is customary to pay in addition 
thereto for necessary stenographic serv- 
ices, charges for latter services in taking 
depositions in accordance with local pre- 
vailing rates will be allowed in Ten- 
nessee in addition to $1 fee, irrespective 
of whether stenographic service is ren- 
dered by notary public in person or by 
some other party 


NURSES: 


Navy—traveling ex penses—w here nurse de- 
tached from duty and directed to proceed 
home for discharge at expiration of accu- 
mulated leave, and subsequent orders 
direct her to wait further orders at home 
instead of being discharged, and further 
orders direct her to proceed to another 
station for duty, she is entitled only to 
transportation and traveling expenses 
for direct travel from the old to the new 
station 


7556°—35—— 64 


Commissioners of Deeds for District of 
Columbia are authorized to administer 
oaths to expense accounts..._.......... 

National Railroad Adjustment Board— 
chief clerk may administer oaths to 
travel expense vouchers_..........-- 


OFFICERS AND EMPLOYERS: 


Contracting with the Government— United 


Statesshould not contract with employee, 
whether temporary or permanent, for 
delivery of supplies and materials__..__ 


Experts—Securities and Exchange Com- 


mission—where a statute authorizes the 
employment of both ‘‘experts’’ and other 
“officers and employees”, it must be 
regarded that the term “‘experts’”’ is in- 
tended to include only those specially 
qualified by education and experience in 
a particular line to perform a special serv- 
ice essential to the accomplishment of the 
legislative purpose, and who are not gen- 
erally obtainable under operation of the 
civil service laws and regulations. -._-. ae 


Holding two positions: 


Retired Army officer, retired after 30 
years’ service, not prohibited by act 
July 31, 1894, as amended, from holding 
temporary position, notwithstanding 
retired pay is at rate in excess of $2,500 
per annum, and if both retired pay and 
civilian compensation exceed rate of 
$3,000 per annum, he may elect, for 
period of temporary employment, 
between retired pay and compensation 
fixed for temporary position.........- 

Retired Coast Guard officer not prohib 
ited by Executive order of Jan. 17, 
1873, from accepting a State office where 
not holding a Federal civil office at the 
same time 

Retired Navy officer: 

Retired after 40 years’ service, not pro- 
hibited by act July 31, 1894,as amend- 
ed, from holding temporary position, 
notwithstanding retired pay is at rate 
in excess of $2,500 per annum, and if 
both retired pay and civilian compen- 
sation exceed rate of $3,000 per annum, 
may elect, for period of temporary 
employment, between retired pay 
and compensation fixed for tempo- 
rary position 

Where retired for length of service and 
receiving retired pay in excess of $2,500 
per annum, appointment as Assistant 
Deputy Commissioner of Internal 
Revenue is prohibited 
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OFFICERS AND EMPLOYERS—Con. Page | PATENTS—Continued. 
State: Royalties: 


Holding Federal positions: 

Procurement by the Securities and 
Exchange Commission of services of 
engineers or investigators through 
agreement, contract, or other arrange- 
ment with a State or other agency for 
the loan or use of its personnel on a 
reimbursement basis is not author- 


Salary rate not specifically fixed in 
schedule appearing in Executive 
order No. 6746, June 21, 1934, for a 
comparable position may be paid to 
emergency personnel only if specifi- 
cally authorized by the President 
under the authority reserved to him 
by the Executive order. 

State officer may be employed and paid 
in a Federal emergency office or posi- 
tion the salary attached to which is 
paid from emergency funds allocated 
or appropriated under authority of 
the National Industrial Recovery 


Airplanes—contract for purchase of tail- 
less airplane for experimental purposes 
should contain provision protecting 
Government in event it should be de- 
termined that airplane of such design 
is feasible and practicable for public 
use. Government may not, however, 
become partner with private individ- 
uals in ownership of patents 

Government employees—no authority 
for payment of royalty to employee of 
Government for use of design of cable- 
way towers covered by patent issued 
while he was employee of the Govern- 


Mortar carriage—no objection to War 
Department purchasing without ad- 
vertising, one mortar motor carriage for 
experimental purposes, except that con- 
tract should reserve to the United 
States, or obtain for the Government, 
a right to use design or patent for 
vehicle in event it should prove a suc- 
cess and quantity purchases should be 


Temporary: deemed desirable 
Federal Trade Commission—Temporary 


employment of person to have her hair PAY: 
treated with advertised solution, and See Economy act, amended. 


of operator to apply the treatment, to Active duty: 


determine whether preparation is dye 
or tonic, must be in accordance with 
Civil Service regulations or with con- 
sent of Civil Service Commission. 
Recorder of Deeds, D. C.—if there are 
sufficient unobligated funds under an 
appropriation available for employ- 
ment of both permanent and tempo- 
rary personnel, a temporary position 
may be administratively created and 
filled for performance of duties identical 
with those of a permanent position dur- 
ing a period the permanent employee 
is absent without pay 
Two persons holding one position—if there 
are sufficient unobligated funds under an 
appropriation available for employment 
of both permanent and temporary per- 
sonnel, a temporary position may be ad- 
ministratively created and filled for per- 
formance of duties identical with those of 
a permanent position during a period the 
permanent employee is absent without 


OFFICERS’ RESERVE CORPS: 


See Burial expenses; Compensation, double; 
Mileage; Pay; Rentat allowance. 


PATENTS: 


Infringement—radio tubes—procedure for 
protecting Government’s interests where 
not administratively known or estab- 
lished what patents may be involved in 
manufacture of equipment for United 
States under contract 


Naval Reserve retired officers placed on 
honorary retired list without pay or al- 
lowances upon reaching age of 64 years 
as provided in sec. 19, act Feb. 28, 1925, 
cease to be officers for all practical pur- 
poses and may not legally be ordered to 
active duty and receive pay therefor... 

Naval Reserve, Fleet—enlisted men and 
officers—while competent for Secretary 
of the Navy to prescribe drills or equiva- 
lent periods of duty or instruction as 
appropriate duty, a rate of pay per drill 
or unit of service may not be fixed in lieu 
of statutory yearly or monthly rate...- 


Additional: 


Diving duty—Navy enlisted man entitled 
to diving pay for period in hospital for 
treatment if returned to the same diving 
duty to which assigned within 30 days; 
but if not returned to duty within 30 
days, additional pay for diving for 
period in hospital not authorized 

Mail clerks—Navy enlisted man desig- 
nated as Navy mail clerk for duty in 
assembling postal equipment on board 
a vessel prior to date the vessel is com- 
missioned is not entitled to additional 


One-fourth—Navy enlisted man—sec. 
1422, R. 8., contemplates service upon 
and attachment to a vessel during the 
period of detention in service after ex- 
piration of the term of enlistment. It 
does not apply to enlisted men of the 
Navy or Marine Corps detained at 
shore station beyond expiration of their 
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PAY—Continued. 


Additional—Continued. 
terms of enlistment and men so de- 
tained are not entitled to the one-fourth 
additional pay provided therein 
Arrears—Navy retired officer, deceased— 
pay due at time of disappearance may be 
paid to administrator of estate appointed 
after judicial decree of death based on evi- 
dence of unexplained absence for 7 years. 
Aviation duty: 

Navy enlisted man—where flight orders 
not such as designated in regulations as 
“continuous regardless of detach- 
ments’’, transfer of enlisted man from 
his ship to another, even for temporary 
duty, automatically terminated right to 
flying pay until return to own ship, in 
absence of orders by commanding officer 
of aviation unit or commanding officer 
of ship to which transferred 

Officers Reserve Corps—act Feb. 23, 1931, 
prohibits payment of flying pay to any 
officer of the reserve corps while on ac- 
tive duty for training who is not eligible 
for aviation service as an aviation pilot. 

Caretakers—National Guard—under sec. 

90, National Defense Act, as amended, an- 

imals owned by a State or organization 

may not be cared for and maintained from 

Federal funds until Federally accepted in 

accordance with applicable National 

Guard regulations....................... 

Drill: 

Nationa) Guard: 

Officer not belonging to an organization, 
is entitled to armory-drill pay only for 
period during which appropriate 
duties currently prescribed are 
satisfactorily performed, and retro- 
active designation of other or different 
duties may not be accepted so as to 
authorize payment of drill pay for 
period when contemporaneous record 
based on current requirements evi- 
dences failure to satisfactorily perform 
appropriate duties 

Remarks appearing on a supplemental 
armory-drill pay roll inconsistent 
with and contrary to the facts shown 
on the original pay roll based upon 
entries appearing on the applicable 
MB Form 100 filed contemporane- 
ously in the National Guard Bureau 
as the permanent record of duty per- 
formed may not be accepted to 
authorize payment of additional 
armory-drill pay 

Forfeitures—Army enlisted man—where 
forfeiture is in excess of one full month, 

payment of $5 is authorized under sec. 4, 

act May 17, 1926, for period from day of 

month on which forfeiture began to and 
including preceding day in following 


Page | PAY—Continued. 
Longevity: 


Army officers—under sec. 201 of Economy 
Act, as amended and continued in force 
during fiscal year 1935 by sec. 24, act 
Mar. 28, 1934, officers of the Army are 
not entitled, during fiscal year 1935, to 
count for purposes of longevity pay 
service subsequent to June 30, 1932; the 
act of June 27, 1934, 48 Stat. 1265, being 
applicable only to service entitling to a 
puometion in quads. .<.......25.0<cda. 

Marine Corps enlisted man—time made 
good in excess of one day lost on account 
of injury, sickness, or disease resulting 
from own misconduct, or time made 
good at own request under act May 21, 
1928, should be computed day by day, 
including 31st day of month 

Navy enlisted man entitled to credit for 
service for time spent under arrest 
awaiting trial and time spent in con- 
finement after trial and prior to date of 
expiration of enlistment under sentence 
of court martial, where court martial is 
subsequently set aside by the Secretary 
of the Navy-...-.---- 


Periods: 


Army officer—where appointed to Regu- 
lar Army under first sentence of sec. 24, 
National] Defense Act as amended, with 
rank of captain, and while serving in 
Air Corps in such rank was assigned 
under sec. 3, act July 2, 1926, by Secre- 
tary of War to duty as assistant chief of 
staff, with temporary rank of lieuten- 
ant colonel, is entitled to pay and allow- 
ances of fifth period, under sec. 1, act 
June 10, 1922 

Marine Corps commissioned warrant 
officer—in com puting ten-year period of 
commissioned warrant service from 
constructive date of rank as allowed 
under act Feb. 15, 1929, officer may 
count for such purposes the one-year 
period from June 10, 1926, to June 10, 
1927, during which he lost seniority as a 
commissioned warrant officer because 
of moral failure on examination for 
promotion to chief marine gunner. 
Officer completes ten years’ commis- 
sioned warrant service for pay purposes 
on July 12, 1935. 

Navy officer—pay clerk appointed to per- 
form duties of a lieutenant commander 
of the Supply Corpsis entitled to fourth- 
period pay without longevity increase_ 


Promotions—Marine Corps officer ad- 


vanced from second to first lieutenant on 
Nov. 13, 1934, to rank from May 29, 1934, 
pursuant to act of that date, is entitled 
only to pay and allowances for grade from 
which promoted until he attains number 
224 on lineal list of first lieutenants 
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PAY—Continued. 


Retainer—Naval Reserve, Fleet, trans- 
ferred member—chief petty officer of 
Navy transferred to Fleet Naval Re- 
serve prior to expiration of 16 years’ 
naval service and prior to expiration of 
enlistment, under authority of act July 1, 
1922, whose actual service at time of 
transfer was 15 y , 10 months, and 12 
days; basis for computing longevity in- 


Officer—retired chief boatswain em- 
ployed in a civilian office or position 
whose retired pay is based on lon- 
gevity, including war-time commis- 
sioned service subsequent to retire- 
ment, is receiving pay “for or on 
account of services as a commis- 
sioned officer’, within sec. 212 of 
Economy Act which limits his com- 
bined rate of retired and civil pay to 
$3,000 per annum 

Officer, deceased: 

In absence of satisfactory evidence 
as to time of death, appropriated 
funds may not be charged with 
pay of retired Navy officer for any 
period subsequent to time of un- 
explained disappearance after which 
there is no evidence of his having 


Pay due at time of disappearance may 
be paid to administrator of estate 
appointed after judicial decree of 
death based on evidence of un- 
explained absence for 7 years 

Sickness—Officers’ Reserve Corps member 
injured while on active duty, who pro- 
ceeds home at termination of encamp- 
ment, procures services of civilian physi- 
can, and resumes civil status with pay, is 
not within act April 26, 1928, and when 
rights under civil status are exhausted he 
cannot revert to military status for period 
without pay in civil status 

Stoppage—Navy officer not entitled to 
subsistence in kind where pay and allow- 
ances are stopped in accordance with sec. 


Submarine duty: 
Navy: 

Enlisted men—orders directing attend- 
ance at builder’s trials of submarine 
prior to acceptance and commission- 
ing in Navy, and while under con- 
struction by private contractor, do 
not entitle to payment of additional 
pay as for duty on board a submarine. 

Officers: 

Assignment to “additional duty as 
assistant officer in charge of sub- 
marine trairing tank’’ does not 
entitle to additional pay as for sub- 
marine duty where facts reported 
do not show actual physical con- 
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Submarine duty—Continued. 
Navy—Continued. 
Officers—Continued. 
tact with the submarine to whose 
commanding officer the claimant 


Orders directing attendance at build- 
er’s trials of submarine prior to 
acceptance and commissioning in 
Navy, and while under construc- 
tion by private contractor, do not 
entitle to payment of additional 
pay as for duty on board a sub- 


Target practice—Nations! Guard—appro- 
priation ‘‘Promotion of rifle practice’ 
under the War Department, is not appli- 
cable to payment to National Guard 
organizations, in connection with Na- 
tional Matches, of pay, allowances, and 
other benefits under the same conditions 
as for participation in encampments, 
maneuvers, and other exercises, including 
rifle practice, specifically authorized by 
the National Defense Act and exclusively 
provided for in the appropriation for 
support of the National Guard 


PAY ROLLS: 


Field service—Agriculture Department— 
classification act grade in which positions 
have been administratively placed or al- 
located pursuant to sec. 2, Brookhart act 
of July 3, 1930, must be shown on pay 


PAYMENTS: 


Advance—contracts—neither a bond for the 
future delivery of supplies nor a receipt 
purporting to show that there have been 
set aside in the contractor’s own ware- 
house supplies and services for future de- 
livery can be held to constitute delivery 
within the purview of sec 3648, R. 8., nor 
to authorize payment for such supplies 
prior to actual delivery 

Claims—no authority of law for acceptance 
of offer by debtor of the United States to 
deliver merchandise in payment of an 
acknowledged obligation to the United 


PENSIONERS: 


Legislation—sec. 17, Title I, act Mar. 20, 
1933, providing, among other things, for 
repeal of public laws “granting” certain 
benefits to pensioners, has no application 
to procedural statutes relating to disposi- 
tion of benefits after being granted-....... 

Medical treatment—pension of Navy pen- 
sioner, while receiving care in naval hos- 
pital, not as Veterans’ Administration 
beneficiary, is required to be paid to Sec- 
retary of the Navy for benefit of fund 
from which hospital is maintained, at 
reduced rate prescribed by Executive 
order pursuant to act March 20, 1933 
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PERSONAL FURNISHINGS: 


Gloves, cotton—Civil Works Administra- 
tion—claimant company furnished ap- 
proximately 52,000 pairs of gloves at the 
bid price of 98 cents per dozen pairs, and 
later, when additional gloves were de- 
sired, under so-called “emergency purchase 
orders’, the company advised that the 
price had advanced to $1.15 per dozen 
pairs, although there had been no advance 
to the company by the manufacturer, 
whose entire output the company, under 
an agreement, was entitled to purchase. 
Payment at the bid price having been 
made, no additional payment is author- 
e@einacssidda cess vaiiinebbediasteail 


PERSONAL SERVICES: 


Accountants—Virgin Islands Company— 
appropriated moneys are not available for 
services of certified public accountants in 
providing for a system of general accounts 
and a cost system 

Appraisers—District of Columbia Alley 
Dwelling Authority has no authority to 
contract with persons not connected with 
the Government service to appraise all 
parcels of property to be acquired under 
act June 12, 1934.__.. 

Architects: 

Architect of the Capitol—where joint and 
several contract is for rendition of per- 
sonal services of skilled character, such 
contract is terminated with death of one 


Public Works, Federal Emergency Ad- 
ministration of—if services of particular 
architects are administratively deter- 
mined to be necessary to the success of 
a contemplated project, the selection 
should be made by responsible officials 
of the Government and the services be 
secured either by employment or by 
contracting directly with the individ- 
uals and not through an intermediate 
non-Government agency 

Artists—Interior Department—where pur- 
pose of advertising is the selection of the 
most suitable and artistic design for 
sculpture, medals or memorial tablets, 
the primary worth being in the design, 
the ordinary procedure may be reversed 
and the amount to be expended fixed in 
advance and known artists invited to 
submit the best design they can furnish 

Op CGP sina dict hs ADRS 

Attorneys—Federal Emergency Adminis- 
tration of Public Works has no authority 
to hire attorneys to prepare legal opinions, 
in absence of specific statutory provision 


Demonstrators—Federal Trade Commis- 
sion—temporary employment of person 
to have her hair treated with advertised 
solution, and of operator to apply the treat- 
ment, to determine whether preparation 
is dye or tonic, must be in accordance 


PERSONAL SERVICES—Continued. 


with Civil Service regulations or with 
consent of Civil Service Commission.... 

Engineers—Securities and Exchange Com- 
mission—procurement of services of engi- 
neers through agreement, contract, or 
other arrangement with a State or other 
agency for loan or use of its personnel on 
areimbursement basis is not authorized _- 

Investigators—Securities and Exchange 
Commission—procurement of services of 
investigators through agreement, con- 
tract, or other arrangement with a State 
or other agency for loan or use of its per- 
sonnel on a reimbursement basis is not 
authorized 

News ticker service: 
Post Office Department: 

Teletype machine for purpose of furnish- 
ing news ticker service being, for all 
practical purposes, a substitute for 
newspapers, is subject to sec. 192, 
R. 8., limiting to $100 the amount 
that may be expended in any one 
year for newspapers 

To extent of $20,000, appropriation for 
payment of rewards is available for 
teletype news ticker service upon 
certification that such service will 
materially aid in objects for which 
discretionary amount is provided-.-.- 

Stenographic reporting: 
Justice Department: 

In absence of evidence of established 
practice in State courts to disregard 
as obsolete or otherwise impracticable 
the State statutes fixing fee of notaries 
public for taking depositions, the fees 
so fixed constitute payment in full for 
all services rendered in taking such 
depositions and no additional fees may 
be allowed for stenographic services. 

In those States and districts with re- 
spect to which satisfactory evidence 
has been submitted that the fees for 
notaries public fixed by State stat- 
utes are not considered locally as 
covering reduction of depositions to 
writing, and that it is customary to 
allow also the cost of stenographic 
services, payment for necessary steno- 
graphic service in accordance with 
locally prevailing rates may be 
allowed in addition to statutory 
notary public fees 

Single service rendered by notary public 
in taking deposition may not be paid 
for twice, but no objection to pay- 
ment of fee for administering oath to 
deposition and a separate and addi- 
tional fee for reducing deposition to 
writing, but where State law pro- 
vides fee inclusive of oath and draw- 
ing of deposition, no additional pay- 
ment may be made for stenographic 
services in reducing deposition to 
writing 
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PERSONAL SERVICES—Continued. 


Stenographic reporting—Continued. 
Justice Department—Continued. 

Upon evidence that $1 fee provided by 
Tennessee Code to notaries public 
for taking depositions is not con- 
sidered locally as covering more than 
administration of oath or taking ac- 
knowledgment and forwarding dep- 
osition, and that it is customary to 
pay in addition thereto for necessary 
stenographic services, charges for 
latter services in taking depositions in 
accordance with local prevailing rates 
will be allowed in Tennessee in addi- 
tion to $1 fee, irrespective of whether 
stenographic service is rendered by 

notary public in person or by some 


Labor Department—Textile Labor Rela- 
tions Board—where contract provided 
that contractor would be liable for all 
loss, damage, or expense due to default 
in performance, and all possible notice 
of contemplated hearings was given as 
required, contractor is liable for excess 
cost to the Government occasioned by 
failure to furnish the required service... 

National Industrial Recovery Board— 
preparation of specifications ........... 

National Recovery Administration—no 
objection to exercise of option for exten- 
sion of contract for limited period not 
extending beyond life of available ap- 
propriation, when reserved in original 
contract, but any amendment of con- 
tract to provide for further extensions 
beyond said option is not authorized-__- 

Tax Appeals, Board of—bids submitted 
in answer to advertised specifications 
stipulating code compliance opened 
after May 27, 1935, date of decision by 
U. 8. Supreme Court holding uncon- 
stitutional provisions of National In- 
dustrial Recovery Act 1933, relative to 
codes and code compliance, should be 
rejected and readvertisement had on 
basis of specifications eliminating such 

Title information—Public Works, Federal 

Emergency Administration of—General 

Accounting Office not required to object 

to use of appropriated moneys for secur- 

ing necessary title information through 
services of title company which requires 

Government to purchase owner’s guar- 

antee policy of insurance, rather than at 

lower cost through service of another title 
company not thought to have required 
information, if there is filed in General 

Accounting Office an expression by 

Attorney Genera! of the United States 

as to actual need for more costly method-. 
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Page | POST OFFICE DEPARTMENT: 
Jurisdiction: 

Air mail—forced landings—amount to be 
deducted from contract consideration 
on account of forced landing short of 
destination is to be determined by 
Postmaster General, taking into con- 
sideration lesser service rendered, 
delay, and damages, if any, to mail or 
to the United States................... 

Ocean-mail routes—Merchant Marine 
Act of 1928 requires that Postmaster 
General shall determine number of 
nautical miles by shortest practicable 
route between ports covered by ocean- 
mail contract, and this determination 
may not be delegated to subordinate 


Contractor not entitled to additional 
compensation or reimbursement for 
any expenses resulting from forced 


landing short of destination, but 
contract would require deduction 
from consideration otherwise pro- 
vided in contract, taking into con- 
sideration lesser service rendered, 
delay, and damages, if any, to mail 
or to the United States............... 
Transportation rates payable under 
extended temporary contracts and 
act Jume 12, 1084.............3....... 
Treaties or conventions—any construc- 
tion or interpretation which the Post- 
master General nay make of a treaty 
provision relative to transportation 
charges must bear approval of the 


897 


667 


Ocean carriage: 

Merchant Marine Act of 1928 requires 
that Postmaster General shall deter- 
mine number of nautical miles by 
shortest practicable route between 
“ports covered by ocean-mail contract, 
and this determination may not be 
delegated to subordinate officer_..... 

Where two routes of unequal length are 
available between two ports, and 
Postmaster General certifies use of 
longer route is necessary for naviga- 
tion purposes because of weather con- 
ditions, such certification constitutes 
longer route the “‘shortest practicable 
iti cttcs optinwinddtcetdsidbacs 

Where vessel used for carrying United 
States mail totally fails throughout 
the period of its service on the route 
to make good its covenants with the 

Government, demand should be 
made on the contractor for return of 
the full amount paid under the con- 


905 
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POST OFFICE DEPARTMENT—Contd. Page 
Star routes—substitution of star route serv- 
ice for rural delivery service is prohibited 
by act July 2, 1918, except where number 
of patrons to be served by proposed star 
route is at least twice as large as number 
that have been served by rural delivery 
route proposed to be discontinued, or 
where services of qualified rural carrier for 
route proposed to be discontinued cannot 


POST OFFICE DEPARTMENT—Contd. Page 
Mails—Continued. 
Registered—oflicial domestic—payment 
of additional fee for effecting delivery 
of registered mail addressed ‘‘ Deliver 
to addressee only’ stamped thereon as 
provided for under act June 18, 1934, 
is not applicable to official domestic 
mail for which act May 1, 1928, provides 
for registration ‘“‘without payment of 
Ones wees ne." .. cantcskimntascbasiee 165 
Postmasters: 
Accounts, reopening—not authorized on 


PRESIDENT OF THE UNITED STATES: 
basis of claim made by or on behalf of 


Approval required of any construction or 


receiver of bank on theory that return 
to postmaster of public funds on deposit 
in bank when business was suspended 


interpretation the Postmaster General 
may make of a treaty provision relative to 


mail transportation charges............... 628 
was erroneous, where former post- Discretion—when undefined discretion is 
master has accounted for all moneys be- granted by law to the Executive in mat- 
longing to the United States and his ter of expenditure of public funds, it is a 
accounts closed ...-.-.----------------- 591 legal discretion and not a discretion to 

Appointment to first-, second-, or third- disregard or violate statutory law, and 
class office from private life by reason when a broader authority is intended, 
of former service in the competitive the form of legislation long followed by the 
classified civil service, from which defi- Congress has been to specifically include 
nitely separated, Goss not entitle to re- the words “‘notwithstanding the provi- 
tirement DeneGits......---------------- 908 sions of other laws’”’ or words having like 
Certificate by Postmaster General that Maa tle canned tied _ 578 
Sea Ls ai aoe - Pa: Executive orders are issued in the light of 
tion thereof is subject to retirement de- existing law and in furtherance of the 
ductions; but if and when determined a ee - ee 
ae Hy Mint observed, and subordinates may not by 
by the General Accounting Office... 886 their conduct place the Executive in a 
Rural carriers: light of purposing to disregard rather than 
Routes—where length of rural route regu- to give effect to statutory law--..-.---- -- 578 
larly changes from 28 to 31 miles for dif- PRINTING: 
a a yey yee Emergency conservation work—certificate 
the year in applying the saving clause by procuring officer as to necessity for 
in act June 25, 1934, and the saving printing done outside District of Colum- 
clause will become effective each time bia does not satisfy statute except when 
the service is resumed on the 28-mile supplemental to and within limits of 
portion of the route...-..----.-.------- 92 general authorization by Joint Committee 
Saved salary: on Printing for specified amount of field 
Carrier may be regarded as occupying printing. - .--..------------------- pane 451 
the same position in which the inhi- a — oe 
bition contained in the saving clause 0 scretion vi n th 
of sec. 1 (d), act June 25, poor and apparent misconception as to extent 
reducing his compensation more than thereof and procedure to be followed, 
$180 per annum applies, only so long payment for commercial printing, in- 
as he continues to perform at least stead of at Government Printing Office, of 
the same amount of service on the a speech may be made from the Board’s 
I 57 appropriation for savings and loan pro- 
Carrier would not be entitled to any MOUOR. Loi. se idcveiscecvecentscuccdise 698 
increase over the salary saved to him Federal Savings and Loan Insurance Cor- 
by operation of the saving clause of poration is required to secure its printing 
sec. 1 (d), act June 25, 1934, unless and at the Government Printing Office, ex- 
until the route he is serving should be cept such as may be authorized by the 
increased to a mileage for which sec. Joint Committee on Printing to be pro- 
1 (a) of the statute fixes a rate of com- cured elsewhere than in the District of 
pensation in excess of the saved Columbia for exclusive use outside the 
GUND. 5 itick sleet ees 57 District 695 
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PRINTING—Continued. 


National Recovery Administration: 
Authority of Joint Committee on Print- 
ing to authorize printing done else- 
where than at Government Printing 
Office is limited to such as shall be 
deemed urgent and necessary to have 
done elsewhere than in the District of 
Columbia for exclusive use of field serv- 
ice outside the District of Columbia. 
Printing may not be done outside 
the District of Columbia for use of 
a Government service within the 
it irtttadin dcccntentecks qamesctien 
Contract for printing to be done in the 
District of Columbia elsewhere than 
at the Government Printing Office, if 
such contract is not made by the Public 
Printer, imposes no obligation on the 
Government 





PRISON INDUSTRIES: 


Brushes—no authority for allowing credit 
for payment for brushes purchased com- 
mercially unless there be a showing that 
Federal penitentiary was unable to fur- 
nish same. Alleged emergencies are no 
authority for failing to comply with law.- 

Shoes furnished to released prisoners by 
the District of Columbia are required to 
be purchased from the Federal prisons 
industry, which purchases must be 
supervised by the purchasing officer of 
the District 


PROJECTS: 


Boulder Canyon: 
Memorials and tablets: 

Appropriation for construction of dam 
RS eae 

Where purpose of advertising is the 
selection of the most suitable and 
artistic design for sculpture, medals, 
or memorial tablets, the primary 
worth being in the design, the ordi- 
nary procedure may be reversed and 
the amount to be expended fixed in 
advance and known artists invited 
to submit the best design they can 
furnish for that sum.-_...........-.- 

Housing and slum clearance: 
Public Works, Federal Emergency Ad- 
ministration of: 

Government should acquire not only 
good title but marketable title to 
parcels of land included within slum 
clearance project, in which connec- 
tion there would seem for considera- 
tion the wisdom and advantage of 
having title fixed in Government by 
ee 

No objection to use of appropriated 
moneys for securing necessary title 
information through services of title 
company which requires Govern- 

ment to purchase owner's guarantee 
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Page | PROJECTS—Continued. 


Housing and slum clearance—Continued. 
Public Works, Federal Emergency Ad- 
ministration of—Continued. 

policy of insurance, rather than at 
lower cost through service of another 
title company not thought to have 
required information, if there is filed 

in General Accounting Office an 
expression by Attorney General of 
the United States as to actual need 
for more costly method 


PROMOTIONS: 


See Compensation; Economy act; Economy 
act, amended. 


PROPERTY: 


Private—damages—automobiles—inclusion 
in contract for rental of motor vehicles of 
a provision for payment for damages to 
such vehicles while operated by the 
Government under such rental agree- 
ment is not authorized...............--- 
Public—safeguarding—where vaults, safes, 
or strong-rooms are not permanently 
attached to the realty and readily may 
be removed without destroying their use- 
fulness or damaging the property, pur- 
chase and installation from public funds 
A ccvcnumpccnammennemenen 


PUBLIC BUILDINGS: 


Furniture—in the absence of a showing of 
emergency, vouchers covering office furni- 
ture and supplies purchased in the open 
market instead of obtaining the articles 
from firms listed in the General Schedule 
of Supplies, may not be certified for pay- 


658 


270 


748 


Leasing to private parties—Postmaster 
General may not legally lease vacant 
space in Federal post office buildings to 
private parties, private enterprises, or 
commercial activities...........--...---- 

PUBLIC WORKS, FEDERAL EMER- 
GENCY ADMINISTRATION OF: 

See Personal services; Projects; Traveling 
expenses, transfers. 

Loans— District of Columbia—construction 
of municipal projects from funds loaned 
under act June 25, 1934—rules governing 
use of funds 

QUARTERS: 

See Rental Allowance. 

RAILROAD RETIREMENT BOARD: 

Appointments are subject to Civil Service 
laws and regulations, the Classification 
Act, as amended, and the applicable pro- 
visions of the Economy Act. Initial ap- 
pointments will not require Presidential 


852 


852 


Authority—under Supreme Court decision 
the Board and its employees have no law- 
ful existence as such and may not perform 








Page 
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174 
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RAILROAD RETIREMENT BOARD— Page | REAL ESTATE—Continued. 


Continued. 


any function whatsoever and may not be 
paid any salaries, ete. Funds involved 
must remain in the “‘railroad retirement 
fund” until otherwise directed by the 
Congress. Disposition of items of proper- 
ty and official records should be brought 
to attention of the President so that by 
his order there may be designated an ex- 
isting agency of the Government to take 
possession and hold them until the Con- 
gress directs what disposition shall be 
MEINE ii. i cdinbeitidnitibccedddice. 
Compensation—rates paid to employees of 
the Board under act June 27, 1934, are 
subject to the Classification Act of 1923 as 
amended, and the applicable provisions of 
the Economy Act Bene 
Retirement—act June 27, 1934, specifically 
subjects members and employees of Board 
to retirement system therein established 
for railroad employees, and said members 
and employees are not required to con- 
tribute to the Civil Service Retirement 
and Disability Fund under the terms of 
the Civil Retirement Act ‘. Siew 
Retirement fund—all expenditures there- 
from must have approval of Board, and 
are subject to audit by General Account- 
ing Office 
Traveling expenses—with exception that 
there may be reimbursement on actual 
expense basis for subsistence, members of 
Board are subject to Standardized Gov- 
ernment Travel Regulations. Em- 
ployees are entitled to traveling expenses 
under sec. 9 (b) of act June 27, 1934, only 
in accordance with Subsistence Expense 
Act of 1926 


RATIONS: 


Commutation—Reserve Officers’ Training 
Corps—amount of deduction for attend- 
ance at advanced camps from commuta- 
tion of rations accruing during summer 
vacation which occurs between first and 
second year of R. O. T. C. students is 
measured by duration of camp occurring 
during such vacation whether students 
attend such camp or not and regardless 
of duration of prior camp actually at- 


REAL ESTATE: 


Deeds of trust—principal and interest— 
appropriation ‘‘Collecting the Internal 
Revenue’”’ may not be charged with an 
amount for making payment of principal 
and interest on certain special-improve- 
ment bonds issued on the Rancho Golf 
Club, which premises were conveyed to 
the Commissioner of Internal Revenue 
under deed of trust as security for pay- 
ment of taxes 


Titles: 
Housing and slum-clearance projects: 
Public Works, Federal Emergency 
Administration of: 

Government should acquire not only 
good title but marketable title to 
parcels of land included within 
slum-clearance project, in which 
connection there would seem for 
consideration the wisdom and ad- 
vantage of having title fixed in 
Government by judicial action 

No objection to use of appropriated 
moneys for securing necessary title 
information through services of 
title company which requires Gov- 
ernment to purchase owner’s guar- 
antee policy of insurance, rather 
than at lower cost through service 
of another title company not 
thought to have required informa- 
tion, if there is filed in General 
Accounting Office an expression by 
Attorney General of the United 
States as to actual need for more 
costly method 


REALLOCATIONS: 
See Classification. 


REEMPLOYMENT: 
See Retirement. 


REINSTATEMENTS: 
See Retirement. 


RENT: 


Automobiles: 

Damages—inclusion in contract for rental 
of motor vehicles of provision for pay- 
ment for damages to such vehicles 
while operated by the Government 
under such rental agreement is not 
authorized..... nisaneyamitsathiitekiseeae 

No agreement for rental of vehicles during 
fiscal years 1934 and 1935 may exceed 
maximum statutory limitation upon 
amount which may be expended in 
any one year for maintenance, etc., 
exclusive of garage rent, pay of opera- 
SI cnteahi nhs nsighineatann tcleuband a waiseeien 

Typewriters—District of Columbia Re- 
cordéer of Deeds—appropriation for, is 
available for rent of typewriters for use in 
recopying land records of District of 

Columbia, provided rate of rental on 

annual basis does not exceed second-hand 

value of typewriters rented_._........-- ; 


RENTAL ALLOWANCE: 


Navy officers: 

As Pub. Res. No. 3, Feb. 13, 1935, pro- 
hibits percentage reduction in allow- 
ance after April 1, 1935, the maximum 
rental allowance may be paid from 
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RENTAL ALLOWANCE—Continued. Page | RETIREMENT—Continued. 


Navy officers—Continued. Civilian—Continued. 
April 1 to June 30, 1935. Thereafter, the Annuities—C ontinued. 


rate will be subject to Executive Order 
under the Joint Service Pay Act 

Not within authority of commandant of 
Naval station to terminate officer’s 
assignment to public quarters prior to 
arrival of his relief without approval of 
department, and such termination is 
not effective to constitute legal termina- 
tion of assignment prior to date officer’s 
relief reported, so as to entitle officer to 


Without dependents and on duty with 
the Civilian Conservation Corps, and 
assigned public quarters at a C. ©. C. 
camp, are not entitled to rental allow- 
ance notwithstanding there has been an 
administrative finding that the quar- 
ters are adequate 

Officers’ Reserve Corps member without 
dependents who is assigned and occupies 
public quarters at permanent station is 
not entitled to rental allowance, the pro- 

visions of Executive order of Aug. 13, 1924, 

precluding determination by his com- 

manding officer that during period of 
occupancy he was not assigned adequate 


REPAIRS AND IMPROVEMENTS: 


Bridge—where not mentioned in deed to the 
United States, and country road runs over 
bridge and is used by general public, 
appropriations under Veterans’ Adminis- 
tration are not available for purchase of 
material with which to replace bridge 
within exterior boundaries of Veterans’ 
Administration reservation owned by the 
United States. 


RESERVE OFFICERS’ TRAINING 
CORPS: 


Rations—commutation—amount of deduc- 
tion for attendance at advanced camps 
from commutation of rations accruing 
during summer vacation which occurs 
between first and second year of R. O. 
T. C. students is measured by duration of 
camp occurring during such vacation 
whether students attend such camp or not 
and regardless of duration of prior camp 
actually attended 


RETIREMENT: 


See Pay. 
Civilian: 
Annuities: 

Civil Service Commission has no 
authority to reopen or reconsider a 
claim for annuity finally settled by 
the Secretary of the Interior, in the 
absence of mistake of fact or presenta- 
tion of newly discovered material 
evidence 


Reemployment—annuity of employee 
of Panama Canal retired under sec. 5, 
Panama Canal retirement act, 
because of involuntary separation 
from service, must be suspended 
during period of temporary civilian 
employment under the Government 
in the continental United States 

Under civil retirement act, annuity may 
not begin until termination of active 
duty or pay status, and as leave with 
pay is synonymous with active serv- 
ice, disability retirement may not be 
made retroactively effective from 
beginning of disability if prior to 
month in which leave with pay was 


Deductions: 


Postal Service employees—certification 
by Postmaster General that post- 
master is a “service postmaster” is 
prima facie evidence that compensa- 
tion thereof is subject to retirement 
deductions; but if and when deter- 
mined otherwise by competent 
authority, such deductions will be 
discontinued by the General Ac- 
counting Office 

Reemployment—person in retirement 
status because of involuntary separa- 
tion from service after 30 or more 
years would, if temporarily reem- 
ployed in civilian capacity, auto- 
matically reacquire status under re- 
tirement law, and retirement deduc- 
tions should be taken from salary 
received during temporary employ- 


Disability—annuity under civil retire- 


ment act may not begin until termina- 
tion of active duty or pay status, and 
as leave with pay is synonymous with 
active service, disability retirement 
may not be made retroactively effective 
from beginning of disability if prior to 
month in which leave with pay was 


Effective date—no right survives to 


estate or personal representative of 
annuitant under civil retirement act to 
question effective date of retirement of 


Panama Canal employees: 


In computing longevity under Panama 
Canal Retirement Act, there may be 
included all prior classified and un- 
classified civil service regardless of 
place of service, including service 
with Federal corporations, provided 
that at date of eligibility for retire- 
ment service is on Isthmus of Panama 
and proper amount of deductions 
from compensation covering such 
prior service has been deposited - .... 
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Civilian—C ontinued. Civilian—Continued. 
Panama Canal employees—Continued. Reemployment—Continued. 
Retirement under Panama Canal Re- Temporary positions—Continued. 


tirement Act is limited to those who, 
at time of retirement, are employees 
of Panama Canal on Isthmus of Pan- 
ama and such right is not saved to 
employees after their transfer to any 
Federal service at another place 


Panama Railroad Company employees: 


In computing longevity under Panama 
Canal Retirement Act, there may be 
included all prior classified and un- 
classified civil service regardless of 
place of service, including service 
with Federal corporations, provided 
that at date of eligibility for retire- 
ment service is on Isthmus of Panama 
and proper amount of deductions 
from compensation covering such 
prior service has been deposited 

Retirement under Panama Canal Re- 
tirement Act is limited to those who, 
at time of retirement, are employees 
of Panama Railroad Co. on Isthmus 
of Panama and such right is not saved 
to employees after their transfer to 
any Federal service at another place.- 


Reemployment: 


Annuity of employee of Panama Canal 
retired under sec. 5, Panama Canal 
retirement act, because of involuntary 
separation from service, must be sus- 
pended during period of temporary 
civilian employment under the Gov- 
ernment in the continental United 


Disability retirement annuity being 
received at time of reemployment 
must cease, even though position in 
which reemployed may not be com- 
parable with that from which retired. 
No authority for reemployment of re- 
tired janitor on contract basis to per- 
form substantially same duties he 
performed prior to retirement for age. 
No person who was retired after render- 
ing at least 15 years’ civilian service 
and has attained the age for auto- 
matic retirement prescribed by stat- 
ute may be reemployed, regardless 
of the law under which retired or the 
status of the annuity 
Of retired annuitant by Government- 
owned corporation in any capacity is 
controlled by same conditions and 
restrictions under retirement act as 
are applicable to reemployment in 
classified civil service 

Temporary positions: 

Broad authority in National Housing 
Act of June 27, 1934, for employ- 
ment of personnel ‘‘ without regard 
to the provisions of other law ap- 
plicable to the employment or com- 


pensation of officers and employees 
of the United States’, does not 
authorize disregard of sec. 204 of 
Economy act disqualifying for re- 
appointment employees retired for 


Person in retirement status because 
of involuntary separation from 
service after 30 or more years 
would, if temporarily reemployed 
in civilian capacity, automatically 
reacquire status under retirement 
law, and retirement deductions 
should be taken from salary re- 
ceived during temporary employ- 


Reinstatement: 

Excepted positions—employee subject 
to civil retirement act when dropped 
from service on account of temporary 
shortage of funds, who is reinstated 
five days later, does not lose his retire- 
ment status because of fact that class 
of position to which reinstated had 
previously been exempted from re- 
tirement by Executive order 

No period subsequent to employee’s 
separation from service in 1924 after 
a year’s leave may be counted for 
retirement purposes notwithstand- 
ing attempted reinstatement on rolls 
in 1928, he having rendered no service 
since Aug. 18, 1923, and having been 
in receipt of disability compensation 
since Nov. 23, 1923. 

Service—in computing longevity under 
Lighthouse Retirement Act, sec. 6, 
act June 20, 1918, only active service 
may be included, and accordingly 
neither period during which disability 
compensation is paid under Employees’ 
Compensation Act, nor period em- 
Ployee is carried on rolls with leave- 
without-pay status, may be counted 
toward retirement. 

Foreign Service: 

Reappointment—officer regains retire- 
ment benefits upon reappointment in 
Foreign Service after period of service 
in State Department immediately pre- 
ceded by period out of service 

Refunds—nothing in Foreign Service 
Retirement Act to require, in order to 
obtain benefits of prior service, that 
officer reappointed refund to Retire- 
ment and Disability Fund any more 
than amount refunded to him, plus 
interest thereon to date of refund 

Military—reemployment—National Recov- 
ery Administration may utilize services 
of retired Navy officer without appoint- 
ment to another office or position and 
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RETIREMENT— Continued. 


without payment to him of additional 
pay or compensation, and he may be re- 
imbursed traveling expenses as a neces- 
sary expense of administration. Rule not 
applicable to employment of retired offi- 
cers of Army or Navy under regular de- 
partments and establishments of Govern- 
ment in connection with activities pro- 
vided for in regular, as distinguished from 
National Industry Recovery, appropria- 
re ee 


REWARDS: 


Informers—Immigtation and Naturaliza- 
tion Service—advances may not be made 
under Subsistence Expense act of 1926 for 
express purpose of purchasing informa- 
tion as to law violations or paying re- 
wards, but there is no objection to investi- 
gating officers making limited payments 
out of their personal funds and claiming 
DOI 6 rtiiceidtedcbuetecbe duce 


RURAL ELECTRIFICATION ADMINIS- 
TRATION: 
Appointments—administrator and any as- 
sistant or deputy administrator author- 
ized to act as head of the establishment 
in absence of the Administrator or other- 
wise, and any State or regional adminis- 
trators appointed for duty outside the 
District of Columbia, whose salaries may 
equal or exceed $5,000 per annum, are re- 
quired by sec. 3, act Apr. 8, 1935, to be 
appointed by the President by and with 
the advice and consent of the Senate 


ST. ELIZABETHS HOSPITAL: 


Not entitled to reimbursement of cost of 
caring for beneficiaries of Employees’ 
Compensation Commission, including 
members of Civilian Conservation Corps- 


SALES: 
Proceeds: 

Seeds—proceeds from sale of seeds in 
drought stricken areas should be covered 
into the Treasury as miscellaneous re- 
ceipts, without any deduction for ex- 
EN iaciitipteteatinmine tent Mthdabidediok el 

Seized property—claim for refund of 
moneys covered into Treasury pur- 
suant to order of court of competent 
jurisdiction does not contain such ele- 
ments of legal liability or equity as to 
justify reporting it to Congress under 
act Apr. 10, 1928 


SATURDAYS: 
See Sundays and holidays. 
SEAMEN: 


Destitute American—transportation—un- 
der consular certificate between American 
consul and master of vessel, providing 
that master or those claiming under him 
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shall be entitled to payment of certain 
amount for transportation of alleged 
American seaman to United States upon 
presentation of indorsement by collector 
of customs at port of destination in United 
States, certifying seaman’s arrival at said 
port, no payment is authorized where 
seaman left ship before reaching United 


SECURITIES AND EXCHANGE COM- 
MISSION: 


Appointment of all officers and employees, 
other than those qualifying as ‘‘experts’’, 
must have Presidential approval 

Experts— W here statute authorizes employ- 
ment of both “experts’”’ and other “‘offi- 
cers and employees,”’ the term ‘‘experts’”’ 
is intended to include only those specially 
qualified by education and experience in 
a particular line to perform a special serv- 
ice essential to accomplishment of legisla- 
tive purpose, and who are not generally 
obtainable under operation of civil-service 
laws and regulations 


SERVICES BETWEEN DEPARTMENTS 
AND ESTABLISH MENTS: 


See Departments and establishments. 


SET-OFF: 


Bidder’s deposit—amount deposited by un- 
successful bidder in connection with bid 
for lease of grazing lands from United 
States may be set off against indebtedness 
re 

Forgeries-—if forger of Government “check 
has valid claim against the United States 
the Government may set off amount of 
indebtedness arising from forgery against 
any sum due on claim, which right of set- 
off may be exercised before resorting to 
other remedies. 

Indebtedness—where a person is both 
debtor ard creditor to the Government 
in any form, the accounting officers are 
required by law to consider both the 
debits and credits and to certify only the 
balance..-. .. Sccteaiaianitioaiin 

Rental and benefit payments due under 
sec. 8 (1), Agricu!tural Adjustment Act of 
May 12, 1933, may be applied toward 
liquidation of an indebtedness of the bene- 
ficiary to the United States arising under 
a Government cortract 

Taxes, income—proceeds of Treasury checks 
representing income-tax refunds may be 
offset against unpaid liability of insolvent 
bank on account of check taxes collected 
prior to bank's receivership... 


STATE DEPARTMENT: 


Couriers—Army and Navy officers are ex- 
cluded by sec. 1223, R. S., from employ- 
ment in the Foreign Service 





STATES: 
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California—negotiable instruments—nego- 
tiation of checks in favor of payee, as 
unremarried widow of veteran, subse- 
quent to her remarriage—Government 
not governed by provision in State law 
that maker of negotiable instrument ad- 
mits existence of payee and his capacity 
to indorse, and reclamation proceedings 
CEE DR SONG no cicntecnsstnnritnsin 

Tennessee—notaries public—upon evidence 
that $1 fee provided by Tennessee Code to 
notaries public for taking depositions is 
not considered locally as covering more 
than administration of oath or taking 
acknowledgment and forwarding deposi- 
tion, and that it is customary to pay in 
addition thereto for necessary steno- 
graphic services, charges for latter services 
in taking depositions in accordance with 
local prevailing rates will be allowed in 
Tennessee in addition to $1 fee, irrespec- 
tive of whether stenographic ser vice is ren- 
dered by notary public in person or by 
some other party 


STATUTORY CONSTRUCTION: 


Appropriations—while permissible, as aid 
to proper interpretation of ambiguous pro- 
visions in enactment, to examine and con- 
sider title and preamble thereof and legis- 
lative history, an enactment reasonably 
clear in itself may not be distorted, 
through interpretation, by enlarging or 
restricting its application to conform to 
such extrinsic matters 


STORAGE: 


Charges on vessel taken into custody by 
customs officers for violation of tariff act, 
and incurred before and after transfer of 
vessel to court jurisdiction and seizure by 
the marshal under order of court for pur- 
pose of civil action in rem in admiralty 
court—appropriations applicable....... .. 


SUBSISTENCE: 


Advances—Immigration and Naturaliza- 
tion Service— advances may not be made 
under subsistence expense act of 1926 for 
express purpose of purchasing informa- 
tion as to law violations or paying re- 
wards, but there is no objection to investi- 
gating officers making limited payments 
out of their personal funds and claiming 
reimbursement --.-.-.......- nolinp oneness 

Army officer on duty with Organized Re- 
serves ordered to use airplane to and from 
place assigned to temporary duty as in- 
structor at Reserve Officers’ training 
camp for period of approximately fifteen 
days is entitled to per diem of $2 for such 


Commutation—Reserve Officers’ Training 
Corps—amount of deduction for sttend- 
ance at advanced camps from commuta- 
tion of subsistence accruing during sum- 
mer vacation which occurs between first 
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and second year of R. O. T. C. students 
is measured by duration of camp occur- 
ring during such vacation whether 
students attend such camp or not and re- 
gardless of duration of prior camp ac- 
tually attended______- siieieieediaitiacinich 
In kind—Navy officer not entitled to, where 
pay and allowances are stopped in ac- 
cordance with sec. 1766, R. 8_......--- ; 
Personal convenience—Treasury Depart- 
ment employee not entitled to per diem 
or additional expenses during delay en 
route while awaiting arrival of baggage 
temporarily misplaced................... 
Stopovers—Lighthouse Service employee— 
no per diem or other travel expenses ac- 
crue during period of stopover for per- 
sonal reasons while otherwise in a travel 
Re A ee 
Temporary duty—Army officer not in ‘‘air 
travel” status after arrival at encamp- 
ment of Organized Reserves, but it ap- 
pearing that under instructions of War 
Department he was in continuous status 
of travel on duty as instructor at training 
camp, and that per diem permitted by 
regulations was not provided for in 
travel order due to misunderstanding, 
the present decision is authority for pay- 
ment of per diem while officer was on 
temporary duty in question __- 


SUBSISTENCE ALLOWANCE: 


Navy officers—as Pub. Res. No. 3, Feb. 13, 
1935, prohibits percentage reduction in 
allowance after April 1, 1935, the maxi- 
mum subsistence allowance may be paid 
from April 1 to June 30, 1935. There- 
after, the rate will be subject to Executive 
order under the Joint Service Pay Act__- 


SUBSISTENCE HOMESTEADS: 


Loans for—authority for, in National In- 
dustrial Recovery Act of June 16, 1933, 
expires by statutory limitations June 16, 
1935, and there is no provision in the 
Emergency Relief Appropriation Act for 
1935 which may be construed as author- 
izing any loans for subsistence homesteads 
after June 16, 1935, from the funds so ap- 
SING cndenicdbhsddaswtgesanebiiiods 


SUITS: 


Defense—as Attorney General is required to 
defend suits for damages resulting from 
dipping tick-infested cattle in Texas and 
Oklahoma in 1918 and 1922, expense of 
making copies of depositions for use in 
such suits may not be charged to appro- 
priation “‘ Eradicating cattle ticks, 1935’’, 
under Department of Agriculture... -.... 

Materialmen—where contractor defaults 
and the Government completes contract 
at total cost less than contract price, and 
suit is pending against contract surety on 

behalf of persons who furnished labor 

and/or material, payment into court by 
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SUITS—Continued. 


disbursing officer of balance believed due 
from the Government for distribution to 
claimants, if and when judgment rendered 
in their favor, is not authorized 


SUNDAYS AND HOLIDAYS: 
Holidays: 
Compensation: 
Per diem employees: 

Farm hands or those engaged in agri- 
cultural pursuits under the Agri- 
culture Department are not prop- 
erly classed as per diem employees 
within the holiday statutes, even 
though their compensation may be 
measured by the day 

Include, within the meaning of the 
holiday statutes, only those whose 
compensation is authorized or re- 
quired by law, or regulation issued 
pursuant to law, to be measured by 
the day—not those whose compen- 
sation is authorized or required to 
be measured other than by the day 
but who are paid on a daily basis for 
administrative convenience or any 
other reason 

Foreign—gratuities paid to employees in 
foreign countries upon stated holidays 
in accordance with customs of such 
countries when amount thereof is fixed 
without direct relation to amount of 
salary or compensation are not subject 
to percentage reduction under Economy 


Gratuity pay—Government Printing 
Office per annum employees are not en- 
titled to gratuity pay for legal holidays 
occurring during a period of leave with- 
out pay on which no work is performed. 

Leave without pay: 

Engineer Department, Army—per 
annum employees are not entitled to 
pay for legal holidays occurring within 
period of leave without pay_......-- 

Government Printing Office per annum 
employees are not entitled to gratuity 
pay for legal holidays occurring during 
8 period of leave without pay on which 
no work is performed 

Memorial Day—per diem employees not 
entitled to compensation for Memorial 
Day unless employed on a permenent 
basis, as distinguished from employ- 
ment from day to day for indefinitely 


Saturdays—act Mar. 3, 1931—employee 
whose compensation is authorized by 
law to be paid on a per diem basis, en- 
gaged full time for an indefinite period, 
is entitled to a day’s compensation for 
four hours’ work on Saturday, which 
statutory right may not be defeated by 
provision in appointment that com- 
pensation will be payable only “when 
actually employed” 
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Statutory: 
Per diem employees: 

Having temporary status in Agricul- 
ture Department and appointed on 
a when actually employed basis, 
are entitled only to regular compen- 
sation for work on a statutory 
holiday 

In Agriculture Department on per- 
manent basis, whose measure of com- 
pensation is authorized by law to 
be a per diem rate when actually 
employed, are entitled to gratuity 
compensation for statutory holi- 
days on which no work is performed 
and to double compensation when 
working on such holidays........-. 


Sundays: 


Compensation: 
Per diem employees: 
Having temporary status in Agricul- 
ture Department and appointed on 
a when actually employed basis, 
are entitled only to regular com- 
pensation for work on Sundays.... 
In Agriculture Department on per- 
manent basis, whose measure of 
compensation is authorized by law 
to be a per diem rate when actually 
employed, are entitled only to regu- 
lar compensation when working on 


TAXES: 
Federal: 


Checks—taxes imposed by sec. 751, Rev- 
enue Act of 1932, and collected by banks 
as fiduciary agents of United States, do 
not become part of general assets of 


Gasoline—National Guard—it appearing 
gasoline was not sold directly to Nation- 
4] Guard unit, nor will it be paid for 
from State allotment, but was sold to 
Regular Army employee and used in 
Regular Army truck in connection with 
inspection of ordnance equipment held 
by the National Guard, under a ruling 
of the Secretary of the Treasury dated 
Sept. 14, 1932, said sale was not exempt 
from Federal taxation, although duty 
involved made the cost chargeable 
against the Federal approriation for the 
National Guard 

Incomes—refund due estate of deceased 
Indian may not be paid to Superintend- 
ent of the Five Civilized Tribes, to be 
held by him or in bank until heirs of 
the deceased have been determined... 


Hawaii—when Federal funds allotted to the 


Territory of Hawaii are earned by an em- 
ployee of the Territory, the funds become 
private moneys of the particular citizen 
and subject to the territorial tax as such, 
and the fact that the United States origi- 
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TAXES—Continued. Page | TELEPHONES: 


nally furnished the funds involves no tax Equipment— Maintenance—under contract 
on the United States for removal of equipment and reinstall- 
Processing: ment in another building, a provision 
Bidders were put on notice of processing calling for maintenance of equipment free 
tax on cotton from and after July 14, of charge indefinitely does not require 
1933, and under contract providing that contractor to maintain equipment per- 
only those taxes imposed after date set petually—basis for determining intention 

for opening of bids would be charged to of parties. 
the Government, there is no authority Pay stations—Post Offices—receipts de- 
for payment in addition to bid price as rived from installation of pay telephones 
reimbursement for processing tax, in buildings under control of Post Office 
where bids were opened after July 14, Department are in no way connected 
1933, even though bids were submitted with activities of the postal service nor 
prior thereto and tax was made effective with sale of public property of the depart- 
ment and should be considered as pay- 
ments for a privilege and be covered into 
the Treasury as miscellaneous receipts... 


TELETYPE NEWS TICKER SERVICE: 


See Newspapers. 
TIME: 
Contract deliveries—appropriate adminis- 
Not payable by the Government where trative action should be taken to prevent 
not mentioned ins fications or bid... execution of contracts which provide for 
State: Sanne purchase of material to be furnished at 
Gasoline—District of Columbia—evi- such times and in such quantities as may 
dence necessary to authorize refund of be required during the fiscal year to the 
taxes on gasoline err usl id extent of a stated approximate amount-. 
eed nets ace Limit for acceptance of bid—time specified 
Federal cooperative funds made availa- not sufficient to permit final determina- 
ble to various States may not be used tion of claim of mistake before expiration 
to reimburse vendors with amounts thereof, and bidder refuses to extend time 
due from them to their respective limit pending such determination—pro- 
States as taxes on supplies sold to cedure to be followed 
agricultural extension or experiment TORTS: 


stations and not included and paid as United States not lable for torts of its offi- 
part of the purchase price cers or agents, in absence of specific legis- 


Tax paid by vendor prior to sale of lation providing therefor............... 473, 855 
supplies to agricultural or mechanical 
TRANSFERS: 


colleges, where included in the price, 
becomes part of said price and is See Classification; Traveling erpenses. 
TRANSPORTATION: 


chargeable to funds made available 

from the Federal Treasury to the 

State, Territory, or subdivision Baggage—enlisted men, deceased— baggage 

thereof, in furtherance of agricultural in excess of that carried free by carriers 
may not be shipped with body of former 
enlisted man of Navy or Marine Corps, 


extension and experiment stations--- 

Virgin Islands—Rum manufacturer's li- 
cense—as the Virgin Islands Co. is an discharged in Naval hospital and con- 
instrumentality of the United States tinued therein to date of death 
Government, appropriated funds are not Dependents: 
available for payment of a license tax Appropriations, availability of, is for de- 
and premium on bond imposed against cision by the Comptroller General, 
said Federal corporation by the local without direction from any other officer. 
government of the Virgin Islands which Navy officer—where War Department 
is under the jurisdiction of, and derivative orders assigning a Navy medical officer 
to, the United States attached to the War Department for 

duty with the Civilian Conservation 
TELEGRAMS: 


Corps described such duty as tempo- 
Originals—claims for telegraph services, 


Fact that processing tax, paid by first 
processor of raw cotton used in tire fab- 
ric, was passed on to dealer in automo- 
bile tires who furnished same under con- 
tract to Government, does not entitle 
contractor to payment in addition to 
contract price of amount representing 
such processing tax 


rary and a flat per diem of $5 was auth- 
not of a confidential nature, when pre- 


sented to the Government for payment, 
must be supported by the original of the 


orized and paid while on such duty, the 
transportation at public expense of the 
officer’s wife to such station is not 
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TRANSPORTATION—C ontinued. Page | TRANSPORTATION—Continued. 
Fares: Household effects—Continued. 


Coaches—where transportation request 
calls for lowest rate available for coach 
service, payment from appropriated 
funds on basis of through fare in excess 
of combination of fares, over inter- 
mediate point, affording the service re- 
quired, is unauthorized 

Round-trip tickets—where traveler re- 
quests a ticket at lowest fare permitting 
stop-over at certain designated points 
and the carrier issues a ticket vie a route 
over which a higher fare applies, there 
is such misrouting as to justify limiting 
the charge against appropriated moneys 
to an amount not in excess of the lower 
fare over an available route which 
would serve the traveler’s purposes... 

Household effects: 

Army officer: 

Constructive credit for packing and 
crating under par. 18, Army Regu- 
lations 30-960, June 12, 1931, may be 
made in connection with motor van 
shipment only for purpose of ascertain- 
ing most economical method of trans- 


Entitled to have authorized change of 
station allowance shipped from places 
other than old to new station, by 
motor van and freight, at cost not 
exceeding that of like weight by 
ordinary freight from old to new sta- 


Where promoted during August 1933 
officer not entitled to increased change 
of station weight allowance pre- 
scribed for higher rank, in view of 
sec. 201 of Economy act 

Excess cost—Army officer—method for 
determining amount of excess cost for 
transporting effects on permanent 
change of station, in twoshipments, total 
weight within allowance, one by motor- 
van loaded to capacity and containing 
all goods contractor had agreed to trans- 
port and one at a later date by freight - - 

Foreign Service officer—no authority for 
contracting with agency other than 
carrier upon basis of estimated cost of 
shipment. In absence of verification of 
amounts paid agents, other than the 
freight charge, reimbursement in excess 
of such charge is not authorized 

Navy officer—successive changes of duty 
stations—par. 5 (c) of Art. 1870, Bureau 
of Supplies and Accounts Manual, 
which authorizes shipment of house- 
hold effects from a “former station” 
within certain limitations on successive 
change of station orders does not apply 

so as to authorize shipment from a 

former station other than the last sta- 


Treasury Department employees sepa- 
rated from disbursing office abolished 
by Executive Order No. 6166, and re- 
appointed in Division of Disbursement, 
under authority of sec. 19 of order, not 
for duty at place where stationed when 
separated, are not entitled to transpor- 
tation of household effects at public 
expense to first duty station under suc- 


Two shipments—Army officer—method 
of determining amount of excess cost 
for transporting effects on permanent 
change of station, in two shipments, 
total weight within allowance, one by 
motor-van loaded to capacity and con- 
taining al] goods contractor had agreed 
to transport, and one at a later date by 


Land-grant deductions: 


Civilian Conservation Corps: 

Duties rendered by officers and enlisted 
men of the Army in connection with 
Civilian Conservation Corps camps 
are military duties, and any rail trans- 
portation of such officers and men 
incident to such duty is subject to 
land-grant deductions, but where 
such transportation costs are paid 
from other than appropriations for 
the War Department, Navy Depari- 
ment, and Marine Corps the Joint 
Military Passenger Equalization 
Agreements are not applicable 


Transportation of Army officers and 
enlisted men in connection with 
detail to C. C. C. camps constitutes 
transportation of troops of United 
States within land-grant laws 

Equalization agreements—where  car- 
riers’ agreements do not limit accept- 
able “lowest net rates” to those estab- 
lished via land-grant-aided routes over 
which there are agreed, authorized, or 
published bases of divisions for rates on 
commercial traffic, the lack of such divi- 
sions over a given aided route does not 
preclude its consideration in comput- 
ing the net charge to be allowed for 
services over the “equalizing” route, 
and the rate over the given route will 
be divided on a mileage prorate basis 
and the proportions thus determined 
subjected to the applicable deductions 
for land grant 

Mail transportation—carrier 
abandonment of land-grant line and 
substitution for its own purposes of 
service via lieu line may not deprive 
the Government of the benefit of the 
reduced charges which would be appli- 
cable but for abandonment of the land- 
grant line, notwithstanding substituted 
line was of greater mileage 
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Land-grant deductions.—Continued. 

Military prisoners—where carrier’s bills, 
stated on basis of commercial rates, are 
paid on basis of net land-grant rates, 
protest directed to question of status of 
travelers as “troops of the United 

States” is without effect as rebutting 

presumption of acquiescence in correct- 

ness of payments otherwise, and where 
after lapse of time greater than period 
prescribed by statute of limitations for 
filing suit in Court of Claims, carrier 
sedks further allowance based not on 
status of travelers but on contention 
that amount deducted for land grant 
was excessive, settlements will not be 
A ES 
Rates—divisions: 

Where carriers apply different and con- 
flicting bases for division of com- 
mercial rates over a given land- 
grant-aided route, the interests of the 
United States demand that, as be- 
tween such bases, that basis should 
be applied which will result in the 
lowest net charges. Statement of 
basis to be applied in connection with 
through rates published pursuant to 
findings and orders of the Interstate 
Commerce Commission in Docket 
Dee, THE UNS Ono dccacedscccccccee 

Where carriers have requested Inter- 
state Commerce Commission to de- 
termine and prescribe with retro- 
effective application basis of division 
of rates, and pending such determina- 
tion the carriers are applying different 
and conflicting temporary bases of 
divisions, interim settlements of 
claims will be based on application of 
that one of the conflicting division 
bases resulting in lowest net charge, 
there being required a sufficient de- 
duction for land grant to insure 
against excess payments on basis of 
such divisions as the Commission 
may thereafter prescribe for retro- 
effective application 

Restrictions and conditions of land-grant 
acts concerning freight rates to be 
charged the Government by land- 
grant railroads, extend not only to the 
original land-aided company, but to 
any other company carrying Govern- 
ment freight over such railroad __.....-. 

Hight to use of land-aided railroad by the 

Government as a post route and mili- 

tary road is a right annexed to and forms 

4 part of the grant, in the nature of a 

covenant running with the land—the 

roadway—and that right cannot be 
waived or separated from the railroad 
without the consent of Congress by 
appropriate legislation. ides edtues 


7556—35- 65 


TRANSPORTATION—Continued. 
Live stock—feeding and watering en 


route—itemized statement covering inci- 
dental charges claimed by carriers in con- 
nection with shipments of live stock is 
not sufficient in itself to justify approval 
of payment thereof from accountable 
moneys. Where in-transit services are 
performed by other than carriers, claims 
by the latter for charges thereby accruing 
must be supported by paid receipts_. 


Mails: 


Air: 
Rates payable under extended tem- 
porary contracts and act June 12, 


tion or interpretation the Postmaster 
General may make of a treaty provi- 
sion must bear approval of the Presi- 


and-grant deductions—carrier through 
abandonment of land-grant line and 
substitution for its own purposes. of 
service via lieu line may not deprive the 

Government of the benefit of the re- 

duced charges which would be appli- 

cable but for abandonment of the land- 

grant line, notwithstanding substi- 

tuted line was of greater mileage. 
Ocean carriage: 

Merchant Marine Act of 1928 requires 
that Postmaster General shall de- 
termine number of nautical miles by 
shortest practicable route between 
ports covered by ocean mail contract, 
and this determination may not be 
delegated to subordinate officer. 
Such determination must be certified 
to General Accounting Office for use 
in settlement of claims and accounts... 

Where two routes of unequal length are 
available between two ports, and 
Postmaster General certifies use of 
longer route is necessary for naviga- 
tion purposes because of weather con- 
ditions, such certification constitutes 
longer route the “shortest practicable 
route” 

Where vessel used for carrying United 
States mail totally fails throughout 
the period of its service on the route 
to make good its covenants with the 
Government, demand should be 
made on the contractor for return of 
the full amount paid under the con- 


Mounts, private: 


Army officer—where mount located at 
remount depot to which shipped on 
officer’s change of station to dismounted 
service, further transportation of mount 
from remount depot to new station is 
not authorized when officer’s duty at 
new station is later changed from dis- 
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TRANSPORTATION—Continued. 
Mounts, private—Continued. 
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mounted to mounted service, no change 
of station being involved 
Attendant: 

Fare of, where excess mounts are 
shipped, is to be apportioned between 
authorized mounts and excess 
mounts, and fact that attendant, an 
enlisted man, is by orders trans- 
ferred to another organization upon 
completion of duty as attendant does 
not operate to relieve officer of respon- 
sibility for that part of attendant’s 
transportation charge apportioned to 


Where on change of station officer's pri- 
vate mounts, one authorized and one 
excess, accompanied by attendant, 
are transported pursuant to Govern- 
ment bill of lading, officer is charge- 
able with one-half of total transpor- 
tation cost, including that of attend- 
ant, and fact that attendant may have 
been under orders for transfer as en- 
listed man has no bearing on charges 
required to be borne by officer 


Prisoners: 


Where carrier's bills, stated on basis of 
commercial rates, are paid on basis of 
net land-grant rates, protest directed to 
question of status of travelers as ‘troops 
of the United States” is without effect 
as rebutting presumption of acquies- 
cence in correctness of payments other- 
wise, and where after lapse of time 
greater than period prescribed by stat- 
ute of limitations for filing suit in Court 
of Claims, carrier seeks further allow- 
ance based not on status of travelers 
but on contention that amount de- 
ducted for land grant was excessive, 
settlements will not be reopened 

Where Marine Corps stragglers or de- 
serters were transported as stowaways 
on Canadian steamship from Honolulu, 
T. H., to Vancouver, B. C., from where 
they were delivered by Canadian im- 
migration authorities under guard to 
Marine Corps authorities at Seattle, 
Wash., neither request of Marine Corps 
to direct men to proceed to Bremerton, 
Wash., at own expense, nor fact that 
men were deserters from Marine Corps 
imposed any obligation on the United 
States with respect to transpor- 
tation from Honolulu to Vancouver; 
but steamship company may be reim- 
bursed expenses incurred in delivering 
men under guard from Vancouver to 


Rates: 

Ambiguities— where carrier publishes 
lower rate under commodity deserip- 
tion which has generally understood and 
commercially accepted meaning, but it 


is apparent that application of rate is 
not limited strictly to articles included 
within that description and is to be 
given a liberal interpretation, it must 
be clear to justify charge against appro- 
priated moneys at higher rate that 
article shipped is without scope of 
ade e a dasiheunindeeiine 
Divisions: 

Land-grant deductions: 

Where carriers apply different and 
conflicting bases for division of com- 
mercial rates over a given land- 
grant-aided route, the interests of 
the United States demand that, as 
between such bases, that basis 
should be applied which will result 
in the lowest net charges. State- 
ment of basis to be applied in con- 
nection with through rates pub- 
lished pursuant to findings and 
orders of the Interstate Commerce 
Commission in Docket No. 17000, 


Where carriers have requested Inter- 
state Commerce Commission to de- 
termine and prescribe with retro- 
effective application basis of divi- 
sion of rates, and pending such de- 
termination the carriers are apply- 
ing different and conflicting tem- 
porary bases of divisions interim 
settlements of claims will be based 
on application of that one of the 
conflicting division bases resulting 
in lowest net charge, there being re- 
quired a sufficient deduction for 
land-grant to insure against excess 
payments on basis of such divisions 
as the Commission may thereafter 
prescribe for retro-effective appli- 


Emigrant movables: 

Where shipment, if increased in weight 
in same proportion to total weight 
equivalent to minimum carload 
weight prescribed for emigrant mov- 
ables rating, would not be entitled te 
such rating, the charge under that 
rating is not applicable as the meas- 
ure of the maximum charge for the 
shipment in the absence of tariff 
provision to that effect, the terms 
and conditions of the applicable tar- 
iffs being controlling unless and un- 
til declared ineffective by the Inter- 
state Commerce Commission or the 
courts....... ep éeterdese 

Where shipment is ‘composed of articles 
which, if increased in weight in same 
proportion to total weight equivalep! 
to minimum carload weight pre- 
scribed for emigrant movables rating, 
would be entitled to that rating, 
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Emigrant movables—C ontinued. 
provisions of sec. 1 of consolidated 
freight classification rule 15 require 
that carload charge for emigrant 
movables shall be maximum charge 


SO IID <0 ccntacticdeentiammiation 100, 711 


“Knocked down”’—where tariff does not 
specify manner in which article shall be 
taken apart for shipment in order to 
conform to definition of “knocked 
down’, any manner of taking apart 
resulting in material saving of space is 
sufficient to secure application of such 

Lowest first class: 

Staterooms: 

Fact that a large number of civilian 
officers or employees may be travel- 
ing to common destination by same 
transportation facility does not 
admit of any exception to restric- 
tions in sec. 10, act Mar. 3, 1933, 
limiting allowance for transporta- 
tion to lowest first class rate by 
SE CNUs ccconadtlamiraaeunes 

Limitation in sec. 10, act Mar. 3, 1933, 
that allowances for travel under 
law authorizing reimbursement on 
actual expense basis shall not exceed 
lowest first-class rate by transporta- 
tion facility used, is all-inclusive 
and permits no exceptions for any 
cause and is applicable even though 
lowest first-class accommodations 
are not available at time trans- 
portation applied for 

Tables, post office distributing—where 
tariff does not specify manner in which 
article shall be taken apart for ship- 
ment in order to conform to definition 
of “knocked down”, any manner of 
taking apart resulting in material sav- 
ing of space is sufficient to secure appli- 
cation of such rating._............- 

Requests: 

Fares, combination—where request calls 
for lowest rate available for coach serv- 
ice, payment from appropriated funds 
on basis of through fare in excess of 
combination of fares, over intermediate 
point, affording the service required, is 
unauthorized 

Lost—cost of transportation furnished to 
persons not entitled thereto will be 
charged to employee through whose 
negligence transportation request book 
containing unused requests was lost... 


Routes: 


Land-grant deductions—-where carriers’ 
agreements do not limit acceptable 
“lowest net rates’’ to those established 
via land-grant aided routes over which 
there are agreed, authorized, or pub- 





lished bases of divisions for rates on 
commercial traffic, the lack of such 
divisions over a given aided route does 
not preclude its consideration in com- 
puting the net charge to be allowed for 
services over the ‘‘equalizing” route, 
and the rate over the given route will 
be divided on a mileage prorate basis 
and the proportions thus determined 
subjected to the applicable deductions 
inated inion g eiiiniiadi 
Misrouting—where traveler requests a 
ticket at lowest fare permitting stop- 
over at certain designated points and 
the carrier issues a ticket via a route 
over which a higher fare applies, there 
is such misrouting as to justify limiting 
the charge against appropriated moneys 
to an amount not in excess of the lower 
fare over an available route which 
would serve the traveler’s purposes... 


Seaman—under consular certificate be- 


tween American consul and master of ° 


vessel, providing that master or those 
claiming under him shall be entitled to 
payment of certain amount for transpor- 
tation of alleged American seaman to 
United States upon presentation of in- 
dorsement by collector of customs at port 
of destination in United States, certify- 
ing seaman’s arrival at said port, no pay- 
ment is authorized where seaman left 
ship before reaching United States 


Stowaways—where Marine Corps strag- 


glers or deserters were transported as 
stowaways on Canadian steamship from 
Honolulu, T. H., to Vancouver, B. C., 
from where they were delivered by Cana- 
dian immigration authorities under guard 
to Marine Corps authorities at Seattle, 
Wash., neither request of Marine Corps 
to direct men to proceed to Bremerton, 
Wash., at own expense, nor fact that 
men were deserters from Marine Corps 
imposed any obligation on the United 
States with respect to transportation from 
Honolulu to Vancouver; but steamship 
company may be reimbursed expenses 
incurred in delivering men under guard 
from Vancouver to Seattle. 


Tickets, unused—where accounting period 


occurs while traveler is in possession of 
unused tickets, or portions thereof, se- 
cured on transportation requests, there 
should be withheld in expense account of 
traveler sufficient amount to cover cost of 
same, payment of such amount to be made 
when proper accounting has been ren- 
dered. Unused tickets should be for- 
warded to central office of department or 
establishment concerned when need there- 
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Agriculture Department employee—de- 
lay at headquarters necessitating need 
for faster travel would not authorize 
use of airplane. There must be some 
emergency or exigency of the service 
which could not be anticipated or post- 
poned to authorize travel by air 

Army officer ordered to use airplane to 
and from place assigned to temporary 
duty as instructor at Reserve Officers’ 
training camp for period of approxi- 
mately fifteen days is entitled to per 
diem of $2 for such period 

Automobile hire by officer of the Govern- 

ment to his subordinate for official travel, 

or vice versa, is objectionable. Reim- 
bursement unauthorized 


Fares: 


Car: 
Passes: 
May be purchased under appropria- 
tions available therefor 
Purchase of, considered primarily 
matter of personal expense for per- 
sonal use, and fact that pass may 
have been used for official purposes 
does not authorize reimbursement 
by the Government for its cost.._- 
Extra—railroads—where employee or- 
dered to travel on official business and 


due to sickness in his family requests 
cancellation of order, and is later ordered 
to proceed by extra-fare train, the delay 
in performing the travel is for personal 
reasons and reimbursement for the ex- 
tra cost is not authorized 


Steamship staterooms: 

Fact that a large number of civilian 
officers or employees may be travel- 
ing to common destination by same 
transportation facility does not admit 
of any exception to restrictions in sec. 
10, act Mar. 3, 1933, limiting allowance 
for transportation to lowest first-class 
rate by facility used 

Limitation in sec. 10, act Mar. 3, 1933, 
that allowances for travel under law 
authorizing reimbursement on actual 
expense basis shall not exceed !owest 
first-class rate by transportation {a- 
cility used, is all-inclusive and permits 
no exceptions for any cause and is 
applicabie even though lowest first- 
class accommodations are not avail- 
able at time transportation applied 


First duty station: 

Treasury Department employees sepa- 
rated from disbursing office abolished 
by Executive order No. 6166, and reap- 
pointed in Division of Disbursement, 
under authority of sec. 19 of order, not 
for duty at place where stationed when 





separated, must place themselves at 
first duty station under successor 
agency at own expense................- 
War Department—Engineer Depart- 
ment employees—where involuntarily 
furloughed from regular positions and 
given temporary appointments at high- 
er salaries elsewhere payable from al- 
lotment of Public Works funds, the em- 
ployees must place themselves at their 
duty station under the new appoint- 
ments at their own expense..........- 

International Housing Congress—funds al- 
lotted for the administrative expenses of 
the Resettlement Administration may 
not lawfully be used to pay expenses of 
representatives in attending the meetings 
of the International Housing Congress in 
Prague - 

National Recovery Administration—re- 
tired Navy officer whose services are 
utilized by the administration without 
payment of additional pay or compensa- 
tion may be reimbursed traveling expen- 
ses as necessary expense of administra- 
tion. Rule not applicable to employ- 
ment of retired officers of Army or Navy 
under regular departments and establish- 
ments of Government in connection with 
activities provided for in regular, as dis- 
tinguished from National Industrial Re- 
covery, appropriations. .........---.-.--- 

Orders: 

General: 

Customs Service—blanket or general 
authority orders permitting employ- 
ees to travel at will, unlimited as to 
time or assignment to particular 
duties, are not in compliance with par. 
6, standardized Government travel 
regulations. General travel authori- 

- zations stating no time limit may not 
be recognized as extending beyond 
fiscal year in which issued 

National Park Service employee—gen- 
eral travel orders may be issued to 
supervisory officers regularly opera- 
ting from field headquarters over pre- 
scribed areas. While traveling be- 
yond territory ordinarily supervised 
from headquarters, prior travel au- 
thorization should be obtained 

Navy nurse—where detached from duty 
and directed to proceed home for dis- 
charge at expiration of accumulated 
leave, and subsequent orders direct her 
to wait further orders at home instead of 
being discharged, and further orders 
direct her to proceed to another station 
for duty, she is entitled only to trans- 
portation and traveling expenses for 
direct travel from the old to the new 
station ee 












TRAVELING EXPENSES—Gontinued. 
Orders—Continued. 

Transfers between duty stations—if, for 
administrative reasons, head of depart- 
ment or establishment prefers to sign 
consolidated order scheduling numerous 
transfers or other personnel changes, in- 
stead of signing individual order in each 
ease, such order will be regarded as 
meeting statutory requirements, pro- 
vided authorization and information 
required by statute be clearly shown on 
consolidated order and photostat copy 
be filed in General Accounting Office 
either currently as issued or with 
voucher on which reimbursement is 
IN +o one. ooeen nea tetaaanneadre 

Personal convenience: 

Agriculture Department employee— 
where ordered to travel on official busi- 
ness and due to sickness in his family re- 
quests cancellation of order, and is later 
ordered to proceed by extra-fare train, 
the delay in performing the travel is for 
personal reasons and reimbursement for 
the extra cost is not authorized_.....-.- 

Commerce Department— Lighthouse 
Service employee—no per diem or other 
travel expenses accrue during period of 
stop-over for personal reasons while 
otherwise in a travel status..........-- 

Justice Department prison guard, granted 
transfer from one Federal prison to an- 
other for own convenience, is not en- 
titled to reimbursement of traveling 
expomses inqunved...... <5 ccs ccccccces 

Treasury Department employee not en- 
titled to reimbursement of additional 
expenses incurred during delay en route 
while awaiting arrival of baggage tem- 
porarily misplaced..................... 

Railroad Retirement Board—with excep- 
tion that there may be reimbursement on 
actual expense basis for subsistence, mem- 
bers of Board are subject to Standardized 

Government Travel Regulations. Em 

ployees are entitled to traveling expenses 
under sec. 9 (b) of act June 27, 1934, only 
in accordance with Subsistence Expense 
I ctininctententinmintidiienten 
Temporary duty—Interior Department 
employee—where facts show good faith of 
temporary detail or assignment to place 
to which employee’s regular station is 
thereafter changed, and that at time order 
for travel was issued there was no purpose 
to effect transfer or change in regular duty 
station, reimbursement of otherwise prop- 
er expenses incident to such travel is 
authorized; but where facts show real pur- 
pose of travel was to effect change of regu- 
lar station, and transfer was not “‘author- 
ized by the head of the department” inan 
“order directing such transfer” pursuant 
to sec, 2, act Mar. 3, 1933, reimbursement 
of traveling expenses is not authorized - - - 






















































































































































































































































































Page 


§ 


g 


Z 


174 


146 


INDEX 





DIGEST 


TRAVELING EXPENSES—Continued. 
Tips—porters—Foreign Service oflicers— 





where paid a per diem allowance, reim- 
bursement for tips is not authorized, not- 
withstanding they may be regarded as a 
fixed tariff for handling baggage - 


Transfers: 


Agriculture Department—personnel are 
not subject to provisions of decision in 
14 Comp. Gen. 532..............- 

Interior Department employee—where 
facts show good faith of temporary de- 
tail or assignment to place to whicli em- 
ployee’s regular station is thereafter 
changed, and that at time order for 
travel was issued there was no purpose 
to effect transfer or change in regular 
duty station, reimbursement of other- 
wise proper expenses incident to such 
travel is authorized; but where facts 
show real purpose of travel was to effect 
change of regular station, and transfer 
was not “‘authorized by the head of the 
department” in an ‘‘order directing 
such transfer’’ pursuant to sec. 2, act 
Mar. 3, 1933, reimbursement of travel- 
ing expenses is not authorized --....-.-- 


Justice Department prison guard, grant- 


ed transfer from one Federal prison to 
another for own convenience, is not en- 
titled to reimbursement of traveling 
CAINS TRI, nein s6tes seminars 


Navy nurse—where detached from duty 


and directed to proceed home for dis- 
charge at exp.ration of accumulated 
leave, and subsequent orders direct her 
to wait further orders at home instead 
of being discharged, and further orders 
direct her to proceed to another station 
for duty, sheis entitled only to transpor- 
tation and traveling expenses for direct 
travel from the old to the new station. - 


Public Works, Federal Emergency Ad- 


ministration of—if, for administrative 
reasons, head of establishment prefers 
to sign consolidated order scheduling 
numerous transfers or other personnel 
changes, instead of signing individual 
order in each case, such order will be 
regarded as meeting statutory require- 
ments, provided authorization and in- 
formation required by statute be clearly 
shown on consolidated order and photo- 
stat copy be filed in General Account- 
ing Office either currently as issued or 
with voucher on which reimbursement 


Vessels, foreign: 
Agriculture Department employee: 


Administrative delay in deciding to 
send employee to make first-hand 
study of tobacco conditions in cer- 
tain producing areas abroad is not 
sufficient to warrant use of vessel of 
foreign registry from New York to 
Athens, Greece, when vessel of Amer- 
ican registry was available four days 
Wedeveseitutesctecbdnasseucere 


1015 


Page 


41 


#48 


146 


550 





1016 INDEX DIGEST 
TRAVELING EXPENSES—C ontinued. Page | VEHICLES—Continuet. 


‘Vessels, foreign—Continued. Engines—Continued. 


Agriculture Department em ployee— 
Continued. 

Statute does not provide for use of ves- 
sel of foreign registry for reasons of 
economy in expense or time. State- 
ment that urgent objective of assign- 
ment was securing early information 
in regard to wheat crop prospects in 
Australia for 1930 crop season does not 
establish necessity for use of foreign 
vessel, especially since vessel of Amer- 
ican registry was available 

Foreign Service officer—newly appointed 

Minister to Rumania must use Ameri- 

ean vessel where available, notwith- 

standing it may be necessary to shorten 
required 30-day period of instruction.- 


Appropriation for purchase, maintenance 
and repair of motor vehicles would be 
available for purchase of reconditioned 
engines administratively determined to 
be needed to replace similar engines--_- 


Passenger-carrying: 


Act Mar. 15, 1934—maximum limitation 
of $750 on cost is exclusive of transporta- 
tion costs, but inclusive of trade-in 
ee 

Act June 16, 1934, prohibits purchase 
under appropriations not specifically 
providing therefor, and question 
whether vehicle is ‘‘passenger-carry- 
ing”? must be determined from charac- 
ter of vehicle as shown by construction 
and design, and not from intended use... 


Rent—damages— inclusion in contract for 
rental of motor vehicles of provision 
for payment for damages to such vehi- 
cles while operated by the Government 
under such rental agreement is not 


Witness—Government employee—as New 
York State has authorized use of State 
courts for enforcement of N. R. A. codes, 
thus giving State and Federal courts con- 
current jurisdiction, when a Government 
employee regularly engaged in code en- | authorized.....-.---.-----------+------ 
forcement is authorized and directed to VESSELS: 
appear and testify at a code violation trial 
in New York State, the appropriation for 
the work upon which he is regularly en- 
gaged would be available for his traveling 


Collisions—damages—w here there is a colli- 
sion between a War Department dredge 
and a Shipping Board Merchant Fleet 
Corporation vessel, for which the latter 
vessel is responsible, the appropriation 
“United States Shipping Board Shipping 
Fund” is available for payment of the 
resultant damages to the dredge 

Foreign: 

Traveling expenses: 
Agriculture Department employee: 
Administrative delay in deciding to 
send employee to make first-hand 
study of tobacco conditions in cer- 
tain producing areas abroad is not 
sufficient to warrant use of vessel of 
foreign registry from New York to 
Athens, Greece, when vessel of 
American registry was available 
four days earlier 
Statute does not provide for use of 
vessel of foreign registry for reasons 
of economy in expense or time. 
Statement that urgent objective of 
assigument was securing early 
information in regard to wheat crop 
prospects in Australia for 1930 crop 
season does not establish necessity 
for use of foreign vessel, especially 
since vessel of American registry 
was available. 
Foreign Service officer—newly ap- 


TYPEWRITERS: 


Rent—District of Columbia Recorder of 
Deeds—appropriation for, is available for 
rent of typewriters for use in recopying 
land records of District of Columbia, pro- 
vided rate of rental on annual basis does 
not exceed second-hand value of type- 


VACANCIES: 
See Economy act, amended. 


VEHICLES: 


Automobiles: 

Hire by Government officer to his sub- 
ordinate for official travel, or vice versa, 
is objectionable. Mileage not payable. 

Rent—No agreement for rental of vehicles 
during fiscal years 1934 and 1935 may 
exceed maximum statutory limitation 
upon amount which may be expended 
in any one year for maintenance, etc., 
exclusive of garage rent, pay of opera- 


Seized—Secret Service Division not au- 
thorized to use automobile forfeited 
under customs laws and turned over to 
Bureau of Narcotics for use in enforce- pointed Minister to Rumania must 
ment of narcotic laws use American vessel where available, 

Engines: notwithstanding it may be necessary 

Appropriation for purchase and exchange to shorten required 30-day period of 
of motor vehicles would be available for instruction 
exchange of a used engine in need of Seized—storage charges on vessel taken into 
repairs in part payment for a recondi- custody by customs officers for violation 
tioned engine of the same type, if in the of tariff act, and incurred before and after 
interest of the United States. transfer of vessel to court jurisdiction 
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and seizure by the marshal under order Facilities: 

of court for purpose of civil action in rem Inmates: 

in admiralty court—appropriations ap- Deceased: 

Sdsctetcsbddbacindesnercces jubhnws Act June 25, 1910, permitting disposi- 
: = — 3 tion of pension money by will 
VETERANS’ ADMINISTRATION: affects those members only who 

Adjusted compensation: apply for and obtain membership 
Beneficiary, change of—post-mortem 


in a facility under the terms of said 
legal finding as to testamentary capac- statute and is operative only from 
ity or competency of veteran as of date Cintet Cine ie sate 
of purported designation of beneficiary Pension moneys paid to treasurer of a 
may be made by Administrator of facility retain their character as 
Veterans’ Affairs where payment con- such until actually expended for 
tested on ground of incompetency to benefit of pensioner, and any money 
name beneficiary ee identified as proceeds of pension, 
Decedents, estates of—under conditions wherever found, is not payable, in 
: aan , , 
stated in sec. 308 (f), World War case of inmate’s death, to personal 
adjusted CompeRERER act, the Ad- representative of estate, but only to 
ministrator of Veterans’ Affairs takes 


et a widow, minor children, or 
the place of the administrator of the . 
: dependent mother or father, in 

estate—statement as to duties diated 


Leame~forgeriee—where bond of indem- order named, and where none such, 
a “es ; the pension money is for depositing 
nity is furnished to secure issuance of a eo ” 
: . to “post fund” for common benefit 
duplicate adjusted-service certificate aiicmeanae 
and both certificates are hypothecated pase Sere eee ve ee ore 
for loans—the original by an impostor— Whee nt on wae ponetving 
the loss sustained by the Government domiciliary AED EB: & Veterans 
on the loan made to the impostor may Administration facility, enheupieand 
be recovered under the bond.......... of the deceased identifiable as pen- 
Adjusted -service certificates: sion money is for disposition under 
Duplicates: acts July 1, 1902, or June 25, 1910... 
Adjusted-service certificate once paid | Funds, private—pensioners receiving 
and perforated constitutes the prin- domiciliary care in a Veterans’ Ad- 
cipal supporting evidence for the ministration facility are not entitled 
voucher on which the payment was to direct payment of pensions, such 
made and may not be released by the payment being required to be made 
General Accounting Office to the to the treasurer of the facility for 
veteran even though it be proven that application in accordance with the 
the payment was illegally made | rules and regulations of the facility - - . 
In the absence of fraud or collusion on VIRGIN ISLANDS: 
part of veteran, sec. 705 of the World 
War Adjusted Compensation Act, as Taxes—ruim manufacturer’s license: 
amended, would constitute sufficient As the Virgin Islands Co. is an instru- 
authority for issuance of a duplicate mentality of the United States Govern- 
certificate without bond of indemnity ment, appropriated funds are not 
to replace original which had been available for payment of a license tax 
illegally paid and is on file in General and premium on bond imposed against 
Accounting Office. Facts in instant | said Federal corporation by the local 
case not sufficient to warrant issuance government of the Virgin Islands which 
of duplicate certificate is under the jurisdiction of, and deriva- 
Where bond of indemnity is furnished tive to, the United States - - - -- es 
to secure issuance of duplicate ad- . 
justed-service certificate and both VOUCHERS: 
certificates are hypothecated for Evidence: 
loans—the original by an impostor— Actual appropriation or appropriations 
the loss sustained by the Govern- chargeable with expenditure must be 
ment on the loan made to the impos- shown, and where wrong appropriation 
tor may be recovered under the bond. charged, it is the duty of General Ac- 
Death compensation—remarriage of widow counting Office in auditing accounts to 
—negotiation of checks in favor of payee, question expenditure and require satis- 
as unremarried widow of veteran, sub- factory explanation or adjustment of 
sequent to her remarriage—Government matter before credit may be allowed.... 103 
not governed by provision in negotiable- When obligation is chargeable to more 
instruments law of California that maker than one appropriation it is proper to 
of negotiable instrument admits existence show on voucher all applicable appro- 
of payee and his capacity to indorse, and priations and to draw one check to 
reclamation proceedings should be pressed_ ee 
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Fraudulent — contracts — where record 
clearly establishes claimant’s original bill 
was presented for amount greater than 
actually due, which action was not due to 
mistake of fact or misconstruction of law, 
attempt to defraud Government is 
obvious and statute of forfeiture must be 


Traveling expenses: 
Oaths: 

Chief Clerk of National Railroad Ad- 
justment Board may administer 
oaths to travel expense vouchers... -_- 

Commissioners of Deeds for District of 
Columbia are authorized to adminis- 
ter oaths to expense accounts 


WITNESSES: 


Traveling expenses — Government em- 
Ployee—as New York State has author- 
ized use of State courts for enforcement 
of N. R. A. codes, thus giving State and 
Federal courts concurrent jurisdiction, 
when a Government employee regularly 
engaged in code enforcement is authorized 
and directed to appear and testify at a 
code violation trial in New York State, 
the appropriation for the work upon 
which he is regularly engaged would be 
available for his traveling expenses 


WORDS AND PHRASES: 


“ Additional’’—as used in act June 18, 1934, 
means something that is added to or put 
on a thing already in existence 

“ Adjustments’’—provisions in Executive 
order No. -6746, defining term ‘“‘adjust- 
ments” to include increases in com- 
pensation, must be considered in light of 
decisions of Comptroller General ren- 
dered prior thereto giving effect to econ- 
omy law, and any adjustments upward 
thereunder may be merely those minor 
adjustments not constituting violations 
of economy act as determined in said 


“Any other position”—under rule of 
ejusdem generis, phrase “any other posi- 
tion” in appropriation proviso under 
heading “‘ Bureau of Internal Revenue” 
in deficiency act June 19, 1934, means any 
position of class or kind similar to those 
specifically named in proviso, and does 
not include positions in clerical and me- 
chanical groups. 

“Chiefs of field parties’—as used in act 
Aug. 24, 1912, means head or person in 
charge of party of employees engaged in 
field work of more or less ambulatory na- 
ture and does not include head of Gov- 
ernment organization whose headquar- 
ters are fixed at particular place 

“Duty on board a submarine of the 
Navy”—attendance, under orders, of 
Navy officers and enlisted men at build 


=| 


| 
| 
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WORDS AND PHRASES—Continued. 


er’s trials of submarine prior to accept- 
ance and commissioning in Navy, and 
while under construction by private con- 
tractor, does not entitle to additional pay 
as for duty on board a submarine 
“‘Ejusdem generis”—under rule of, the 
phrase ‘“‘any other position’’ in appro- 
priation proviso under heading “‘ Bureau 
of Internal Revenue” in deficiency act 
June 19, 1934, means any position of class 
or kind similar to those specifically named 
in proviso, and does not include positions 
in clerical and mechanical groups 
“Establishment of the Government”— 
Federal Savings and Loan Insurance Cor- 
poration is, within sec. 11, printing act of 
Mar. 1, 1919 
“ Experts’’—intended to include only those 
specially qualified by education and ex- 
perience to perform special service essen- 
tial to accomplishment of legislative pur- 
pose, and who are not generally obtainable 
under civil service laws and regulations. 
“Force”’—in determining ‘35% of the 
force” of clerks at division headquarters 
of post-office inspectors who may be ad- 
vanced to grade 6 under sec. 2, act Feb. 28, 
1925, term “‘force’’ has relation only to 
clerks within six grades through which 
promotions may be made after year’s 
satisfactory service in lower grade, and 
does not include chief clerks............. 
“Lowest net rates’’—where carriers’ agree- 
ments do not limit acceptable “lowest net 
tates” to those established via land-grant- 
aided routes over which there are agreed, 
authorized, or published bases of divi- 
sions for rates on commercial traffic, the 
lack of such divisions over a given aided 
route does not preclude its consideration 
in computing the net charge to be allowed 
for services over the “‘equalizing’’ route, 
and the rate over the given route will be 
divided on a mileage prorate basis and 
the proportion thus determined subjected 
to the applicable deductions for land- 


“ Officers of the United States’’—receivers 
of national banks are, the moneys col- 
lected from the banks from which the 
receivers’ salaries are paid being public 
acti aedenncanteearnienin . 

“Per diem employees’—farm hands or 
those engaged in agricultural pursuits 
under the Agriculture Department are 
not, within the holiday statutes, even 
though their compensation may be 
ensamered Wy CRO GEG. ccc ccccccscceccece 

“Shortest practicable route’’—where two 
routes of unequal length are available be- 
tween two ports for carriage of ocean mail, 
and Postmaster General certifies use of 
longer route is necessary for navigation 
purposes because of weather conditions, 
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such certification constitutes longer route 
the shortest practicable route 

“*So far as may be practicable’’—appearing 
in sec. 30f Welch Act and sec. 2 of Brook- 
hart Act, only vests in administrative 
office discretion as to particular grade or 
salary range prescribed by classification 
act in which field position is to be placed 
or allocated, and does not authorize fixing 
salary rate without regard to classification 
BER. vcccowe 
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‘*Trades and occupations”—term does not 
embrace employees of Alaska Railroad in 
connection with application of 40-hour 
week - 

“Troops of the United States’’—duties ren- 
dered by Army oflicers and enlisted men 
in connection with Civilian Conservation 
Corps camps are military duties, ren- 
dered by troops of the United States, and 
any rail transportation incident to such 

| duty is subject to land-grant deductions 
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